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C.  M.  0.  1—1928 

LP.  4]  ACCUSED : statement  of. 

Lieutenant  (Junior  Grade)  Frederick  G.  Merrill,  Jr.,  Medical  Corps,  U.  S. 
Navy,  was  tried  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard, 
Norfolk,  Va.,  on  November  30,  1927,  and  was  convicted  of  the  following  charge : 
“Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy.” 

The  court  sentenced  the  accused  to  lose  10  numbers  in  his  grade. 

On  January  5,  1928,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record : 

“In  reviewing  the  record  of  proceedings  in  the  foregoing  case  of  Lieutenant 
(j.  g.)  Frederick  G.  Merrill,  Jr.,  Medical  Corps,  U.  S.  Navy,  it  is  noted 
that  the  record  fails  to  show  that  the  accused  did  not  desire  to  make  a 
statement,  as  required  by  section  665,  Naval  Courts  and  Boards,  1923. 
As  the  accused  was  represented  by  counsel,  this  omission  did  not,  in  the 
opinion  of  this  office,  jeopardize  the  rights  of  the  accused  to  such  an  extent 
as  to  invalidate  the  proceedings. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
in  the  within  case  are,  in  the  opinion  of  this  office,  legal.” 

On  January  12,  1928,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence. 


ACCUSED:  statement  of. 

Chief  Pay  Clerk  Clifford  W.  Waters,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Norfolk, 
Va.,  on  December  5,  1927,  and  was  convicted  of  the  following  charge:  “Violation 
of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy.” 

The  court  sentenced  the  accused  to  lose  five  numbers  in  his  grade  and  to  lose 
$25  of  his  pay  per  month  for  a period  of  six  months. 

On  January  6,  1928,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record : 

[P.  5]  “In  reviewing  the  record  of  proceedings  in  the  foregoing  case  of 
Chief  Pay  Clerk  Clifford  W.  Waters,  U.  S.  Navy,  it  is  noted  that  the  record 
fails  to  show  that  the  accused  did  not  desire  to  make  a statement,  as 
required  by  section  665,  Naval  Courts  and  Boards,  1923.  As  the  accused  was 
represented  by  counsel,  this  omission  did  not,  in  the  opinion  of  this  office, 
jeopardize  the  rights  of  the  accused  to  such  an  extent  as  to  invalidate 
the  proceedings. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
in  the  within  case,  are,  in  the  opinion  of  this  office,  legal.” 

On  January  11,  1928,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  the  remarks  of  the  Judge  Advocate  General. 


CLEMENCY : sentence  inadequate. 

Lieutenant  Commander  Edward  E.  Woodland,  Medical  Corps,  U.  S.  Navy,  was 
tried  by  general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the 
Navy  Yard,  Norfolk,  Va.,  on  December  8,  1927,  and  was  found  guilty  by  plea 
of  the  following  charges : 
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Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy. 

Charge  II. — Drunkenness. 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline. 

The  court  sentenced  the  accused  to  lose  15  numbers  in  his  grade. 

On  January  7,  1928,  the  Bureau  of  Navigation  placed  the  following  endorse- 
ment on  the  record: 

“The  accused  in  this  case  has  been  found  guilty  of  unlawful  possession 
and  use  of  alcoholic  liquor  on  board  and  of  being  so  much  under  its 
influence  as  to  necessitate  his  being  placed  on  the  sick  list.  The  Bureau 
notes  with  approval  the  manly  way  the  accused  has  admitted  the  accusa- 
tions against  him  and  his  superior  professional  record  extending  over  many 
years  which  the  court  has  made  the  basis  for  a unanimous  recommendation 
for  clemency.  However,  in  awarding  a loss  of  only  fifteen  numbers  in 
grade  for  such  serious  offenses  the  court  has  itself  exercised  clemency. 
It  is  therefore  recommended  that  the  recommendation  for  clemency  be 
not  favorably  considered,  and  that  the  proceedings,  findings,  and  sentence 
be  approved.” 

[P.  6]  On  January  12,  1928,  the  Secretary  of  the  Navy  approved  the  pro- 
ceedings, findings,  and  sentence  and  the  remarks  of  the  Chief  of  the  Bureau 
of  Navigation. 


DEPOSITIONS : use  of  in  courts  martial. 

Lieutenant  James  P.  Jackson  (Supply  Corps),  IT.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard, 
Washington,  D.  C.,  on  October  19,  1927,  on  the  following  charges: 

Charge  I. — Embezzlement  of  property  of  the  United  States  intended  for  the 
naval  service  thereof. 

Charge  II. — Falsehood. 

Charge  III— A.  W.  O.  L. 

The  court  convicted  the  accused  on  the  first  charge,  found  him  guilty  by 
plea  on  the  second  charge,  and  convicted  him  on  the  third  charge  in  a less 
degree  than  charged,  and  sentenced  him  to  be  dismissed  from  the  United  States 
naval  service  and  to  be  imprisoned  at  hard  labor  for  a period  of  12  months. 

Counsel  for  the  accused  submitted  a brief  to  the  Secretary  of  the  Navy  con- 
tending that  section  712  Naval  Courts  and  Boards  was  invalid  and  that  deposi- 
tions were  inadmissible  in  proof  of  charge  I under  the  provisions  of  U.  S. 
Code,  title  34,  section  1200,  article  68  (act  of  Feb.  16,  lt)09;  35  Stat.  622), 
since  the  punishment  for  that  offense  might  extend  to  confinement  for  more  than 
one  year. 

The  Judge  Advocate  General,  in  an  opinion  which  was  approved  by  the  Sec- 
retary of  the  Navy  on  January  9,  1928,  stated  in  part  as  follows: 

“The  question  is  presented  whether  the  President  may,  in  the  administra- 
tion of  the  Navy  law  on  this  subject,  authorize  the  use  of  depositions  in 
cases  that  might  otherwise  be  classified  as  felonies,  by  providing,  as  he  has 
provided  (Sec.  712,  Naval  Courts  and  Boards),  that — 

“ ‘In  any  case  where  a deposition  is  used  by  the  prosecution  the  maximum 
confinement  which  may  be  adjudged  is  one  year/ 

“As  to  this  question,  it  has  not  been  contended  that  Congress  could  not 
have  authorized  the  use  of  depositions  by  the  Navy  in  any  case  not  capital, 
with  the  restriction  that  where  a deposition  was  so  used  the  maximum 
confinement  to  be  adjudged  should  not  exceed  one  year;  but  it  has  been 
objected  that  where  Congress,  in  effect,  authorizes  the  use  of  depositions 
in  misdemeanor  cases  it  is  inconsistent  with  law  for  the  President  to  allow 
their  use  in  all  cases,  however  serious  their  nature,  by  the  expedient  of 
limiting  to  one  year  the  maximum  confinement  which  may  be  adjudged 
where  depositions  are  used  notwithstanding  that  conviction  [P.  7]  of 
identical  offenses,  if  established  by  oral  evidence,  would  expose  the  accused 
to  confinement  for  more  than  one  year  and  thus  bring  such  offenses  within 
the  statutory  definition  of  felonies. 
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“The  answer  to  this  objection  is  that  Congress  has  made  the  use  of 
depositions,  both  in  the  Army  and  Navy,  dependent  upon  the  maximum 
punishment  which  might  be  adjudged  upon  conviction,  and  lias  not  made  the 
use  of  depositions  dependent  upon  other  aspects  of  the  offense  for  which  the 
accused  may  be  on  trial.  The  punishments  which  may  be  adjudged,  both 
in  the  Army  and  Navy,  depend  in  the  first  instance  upon  the  grade  of  the 
court  before  which  the  case  is  tried.  Thus,  au  offense  for  which  the  death 
penalty  might  be  imposed  if  tried  by  a general  court  martial,  and  which 
would  in  that  court  be  classified  as  “capital,”  may  be  referred  to  a special 
court  martial  in  the  Army,  which  is  not  empowered  to  impose  the  death 
sentence  or  to  adjudge  confinement  in  excess  of  six  months  (Articles  of 
War,  arts.  12,  13).  Accordingly,  depositions  may  lawfully  be  used  in  any 
case  arising  in  the  Army  by  the  expedient  of  bringing  the  accused  to  trial 
before  a special  court  martial.  This  situation  is  specifically  provided  for 
in  the  Manual  for  Courts  Martial  U.  S.  Army  1921  (sec.  263)  wherein  it 
is  stated,  with  reference  to  article  25,  Articles  of  War,  relating  to  the  use 
of  depositions: 

“ ‘A  case  referred  to  a special  court  martial  for  trial  under  the  second 
proviso  of  A.  W.  12  is  not  “a  capital  case”  within  the  meaning  of  this  para- 
graph or  of  A.  W.  25,  since  the  special  court  martial  has  no  power  to 
impose  the  death  penalty. 

“Similarly,  in  the  Navy,  an  offender  may  be  brought  to  trial  before  a 
summary  court  martial  or  deck  court  for  an  offense  which,  if  tried  by 
general  court  martial,  would  expose  him  to  more  serious  punishment,  the 
difference  being  that  in  the  Navy  officers  may  be  tried  only  by  general 
court  martial,  whereas  under  the  Articles  of  War  (A.  W.  12)  ‘the  officer 
competent  to  appoint  a general  court  martial  for  the  trial  of  any  particu- 
lar case  may,  when  in  his  judgment  the  interest  of  the  service  shall  so 
require,  cause  any  case  to  be  tried  by  a special  court  martial,’  in  which 
event  the  limitations  upon  the  punishing  power  of  special  courts  martial 
‘shall  be  observed.’ 

“The  argument  that  the  President  cannot  lawfully  convert  a felony  into 
a misdemeanor  by  prescribing  punishments  which  are  not  uniform  for  the 
same  offense  but  which  depend  upon  the  circumstances  of  special  cases, 
is  thus  fully  answered.  When  it  is  attempted  to  apply  to  Navy  (P.  8) 
cases  the  distinction  between  felonies  and  misdemeanors  we  immediately 
discover  that  the  same  offense  in  the  Navy  may  be  a felony  in  one  case 
and  a misdemeanor  in  another,  depending  upon  the  court  by  which  it  is 
tried,  and  that  the  same  condition  exists,  to  even  a greater  extent,  in  the 
Army.  It  follows  that  when  the  President  limits  the  punishment  which  may 
be  imposed  by  a general  court  martial  in  a given  case,  dependent  upon  the 
circumstances  of  the  case,  he  is  dealing  with  an  offense  which  in  any  event 
would  be  only  a misdemeanor  if  tried  by  a court  martial  of  lower  degree  and 
therefore  is  not  reducing  the  grade  of  the  offense  nor  evading  any  legis- 
lative intent  or  policy  that  the  limitations  of  punishment  shall  be  uniform 
in  all  cases  and  under  all  circumstances.  If  an  officer  of  the  Army  empowered 
to  order  a general  court  martial  may,  ‘in  his  judgment’  as  to  what  ‘the  in- 
terest of  the  service’  requires,  refer  a capital  case  to  a special  court  martial 
which  has  cognizance  only  of  offenses  which  would  be  classified  as  mis- 
demeanors in  a civil  court — and  this  is  plainly  authorized  by  the  Articles  of 
War — it  is  not  apparent  that  the  President  is  guilty  of  exceeding  or  abusing 
his  authority  by  directing  that,  when  the  interests  of  the  Navy  require  that 
depositions  be  used,  the  maximum  confinement  to  be  adjudged  shall  not 
exceed  one  year. 

“When  Congress  authorized  the  use  of  depositions  by  the  Navy  ‘except 
in  capital  cases  and  cases  where  the  punishment  may  be  imprisonment 
or  confinement  for  more  than  one  year’  it  did  so  with  knowledge  of  the 
law  which  it  had  previously  enacted  (act  of  February  27,  1895,  28  Stat. 
889 ; article  63  A.  G.  N. ; U.  S.  Code,  title  34,  sec.  1200)  and  which  empowered 
the  President  to  limit  punishments  by  general  court  martial  as  follows: 

“ ‘Whenever,  by  any  of  the  Articles  for  the  Government  of  the  Navy  of 
the  United  States,  the  punishment  on  conviction  of  an  offense  is  left  to 
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the  discretion  of  the  court  martial,  the  punishment  therefor  shall  not,  in 
time  of  peace,  be  in  excess  of  a limit  which  the  President  may  prescribe/ 

“Under  this  article  the  President  might  have  prescribed  that  in  no  case 
should  a naval  court  martial,  in  time  of  peace,  adjudge  confinement  for 
a longer  period  than  one  year.  Had  he  done  this,  it  must  have  been  conceded 
as  beyond  the  slightest  doubt  that  depositions  would  be  admissible  in  all 
cases  otherwise  authorized  by  the  act  of  February  16,  1909  (supra).  The 
fact  that  he  prescribed  greater  limitations  of  punishment  for  cases  in  which 
depositions  are  not  used  affords  no  basis  for  complaint  by  one  against 
whom  a deposition  is  received  in  evidence  and  who  [P.  9]  thereby  obtains 
the  benefit  of  the  lesser  punishment  to  which  the  court  is  limited  in  adjudg- 
ing a sentence  upon  conviction.  In  determining  whether  an  Executive  regu- 
lation is  consistent  with  law,  the  same  rule  must  be  applied  which  controls 
when  an  act  of  Congress  is  assailed  as  not  being  within  the  powers  conferred 
upon  it  by  the  Constitution  ( Boslce  v.  Comingore,  177  U.  S.  459)  ; and  it  has 
been  decided  that  the  constitutionality  of  a statute  cannot  be  assailed  with- 
out showing  that  the  party  questioning  it  has  been  or  is  likely  to  be  deprived 
of  a constitutional  right,  for  a court  cannot  assume  to  decide  the  general 
question  whether  the  statute  as  to  some  other  person  amounts  to  a depri- 
vation of  right  ( Tyler  v.  Judges , 179  U.  S.  410).  A party  has  no  interest 
to  assert  that  a statute  is  unconstitutional  because  it  might  be  construed 
so  as  to  cause  it  to  violate  the  Constitution;  his  right  is  limited  solely 
to  the  inquiry  whether  in  the  case  which  he  presents  the  effect  of  applying 
the  statute  is  to  deprive  him  of  a constitutional  right  (Castillo  v.  McCon- 
nico , 168  U.  S.  680;  see  also  Straus  v.  Foxworth,  231  U.  S.  162). 

“As  already  stated,  Congress  might  have  expressly  provided  for  the  use 
of  depositions  in  any  case  not  capital  with  the  proviso  that  the  confinement 
to  be  adjudged  in  any  such  case  should  not  exceed  one  year.  Instead, 
it  saw  fit  to  legislate  with  reference  to  the  power  already  given  the 
President  to  prescribe  the  limitations  of  punishments  which  should  control 
naval  courts  martial  in  time  of  peace,  and  the  President  has  exercised 
this  power  in  such  manner  as  insures  to  the  accused  the  full  protection  of 
the  law  as  enacted  by  Congress.  It  is  accordingly  my  opinion  that  the 
President  was  clearly  within  his  power  in  providing  by  section  712,  Naval 
Courts  and  Boards  that  ‘In  any  case  where  a deposition  is  used  by  the 
prosecution  the  maximum  confinement  which  may  be  adjudged  is  one  year,’ 
and  that  subject  to  this  limitation,  naval  courts  martial  may  lawfully 
receive  depositions  in  evidence  against  the  accused  under  the  conditions 
specified  by  the  act  of  February  16,  1909  (supra).” 

The  Secretary  of  the  Navy  on  January  9,  1928,  approved  the  proceedings, 
findings,  and  sentence,  which  sentence  was  on  January  10,  1928,  confirmed  by  the 
President. 


PRIVILEGE  OF  WITNESS. 

Ensign  Otis  C.  Gregg,  U.  S.  Navy,  was  tried  by  general  court  martial  by  order 
of  Commander  Destroyer  Squadrons,  Battle  Fleet,  United  States  Fleet,  on  No- 
vember 21,  1927,  and  was  convicted  [P.  10]  of  the  following  charge:  “Viola- 
tion of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy.” 

The  court  sentenced  the  accused  to  lose  five  numbers  in  his  grade. 

On  November  29,  1927,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“On  page  2 of  the  record  in  the  foregoing  case  a witness  for  the  prosecu- 
tion declined  to  answer  a question  as  to  whether  or  not  he  was  ^n  the 
country  of  Mexico,  on  the  ground  that  to  answer  would  be  humiliating. 
On  page  3 of  the  record  the  same  witness  declined  to  answer  a question 
as  to  whether  or  not  the  accused  was  with  him  in  an  automobile  in  the 
country  of  Mexico,  on  the  same  ground.  The  court  in  both  cases  ruled 
that  the  witness  need  not  answer  the  questions  for  the  reason  that  ‘he 
would  be  incriminating  himself  in  such  a way  as  to  cause  him  to  suffer 
through  other  means  than  by  being  tried  for  this  offense.’  The  rulings 
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of  the  court  in  both  instances  were  in  error.  In  this  connection  attention 
is  invited  to  section  463,  Naval  Courts  and  Boards,  which  states  the  prin- 
cipal cases  when  witnesses  are  privileged  in  not  answering  particular  ques- 
tions viz:  (a)  State  secrets,  (b)  criminating  questions,  and  (c)  degrading 
questions.  A witness  may  be  compelled  to  answer  as  to  a matter  which 
is  material  to  the  issue  or  trial,  notwithstanding  the  fact  that  his  answer 
may  tend  to  disgrace  him  or  bring  him  into  disrepute,  unless  his  answer 
would  also  tend  to  incriminate  him  in  addition  to  degrading  him ; this, 
however,  did  not  apply  to  the  witness  in  question,  who  had  already  been 
tried  and  acquitted  of  an  offense  similar  to  the  one  in  this  case.  The  wit- 
ness having  been  previously  tried  in  connection  with  the  matter  on  which 
he  claimed  the  privilege,  his  claim  was  not  valid,  the  danger  having  ceased. 

“Although  in  their  testimony  the  witnesses  each  appeared  to  avoid  posi- 
tive statements,  there  is  sufficient  evidence  as  a whole  to  warrant  a con- 
viction. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
of  the  general  court  martial  in  the  foregoing  case  of  Otis  C.  Gregg,  ensign, 
U.  S.  Navy,  are  approved.” 

PROVOST  MARSHALL: 

Ensign  Clifton  B.  Maddox,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  Commander  Scouting  Fleet,  United  States  Fleet  on  board  the  U.  S.  S. 
Vestal  on  November  17,  1927,  and  was  convicted  of  the  following  charges: 

Charge  I. — Conduct  to  the  prejudice  of  good  order  and  discipline. 

[P.  11]  Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman. 

The  court  sentenced  the  accused  to  lose  50  numbers  In  his  grade. 

On  January  4,  1928,  the  convening  authority  placed  the  following  remarks  on 
the  record: 

“In  the  foregoing  case  it  is  rioted  that  a petty  officer  acted  as  provost 
marshal  of  the  court. 

“This  is  not  in  accordance  with  the  provisions  of  section  594,  Naval 
Courts  and  Boards. 

“Subject  to  the  above,  the  proceedings,  findings,  and  sentence  of  the 
general  court  martial  in  the  foregoing  case  of  Ensign  Clifton  B.  Maddox, 
U.  S.  Navy,  are  approved.  He  will  be  released  from  arrest  and  restored 
to  duty.” 


SENTENCE:  inadequate. 

Lieutenant  Carl  L.  Biery,  Supply  Corps,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  Naval  Station, 
Key  West,  Fla.,  on  November  28,  1927,  and  was  convicted  of  the  following 
charges : 

Charge  I. — Embezzlement  of  money  of  the  United  States  intended  for  the 
naval  service  thereof. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline. 

Charge  III. — Culpable  inefficiency  in  the  performance  of  duty. 

The  court  sentenced  the  accused  to  lose  10  numbers  in  his  grade. 

On  January  6,  1928,  the  Chief  of  the  Bureau  of  Navigation  placed  the  follow- 
ing endorsement  on  the  record: 

“The  accused  in  this  case  has  been  convicted  of  specifications  alleging, 
first  a failure  to  keep  safely  $2,500  of  Government  funds  entrusted  to  his 
care  while  he  was  acting  as  a public  disbursing  officer ; second  turning  over 
to  his  pay  clerk  the  bulk  of  his  funds  for  current  disbursement  in  violation 
of  Supply  Corps  instructions ; and  third,  giving  his  pay  clerk  a Government 
check  to  be  cashed  at  a local  bank  for  funds  considerably  in  excess  of  the 
pay  clerk’s  bond. 

“While  the  accused  was  covered  by  a receipt  for  the  amount  embezzled 
and  there  is  no  evidence  whatever  indicating  that  the  accused  himself 
was  cognizant  of,  or  in  any  way  benefited  by  the  money  embezzled,  the 
evidence  discloses  that  it  had  long  been  the  regular  practice  of  the  accused 
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to  permit  the  pay  clerk  to  cash  checks  whenever  money  was  required 
for  public  disbursements,  the  accused  keeping  little  or  none  of  the  funds 
in  his  own  custody.  The  [P.  12]  pay  clerk  thus  had  at  times  in  his 
possession  Government  funds  considerably  in  excess  of  his  bond.  In  other 
words,  the  officer  to  whom  the  Government  looked  for  the  safe  custody  of 
Government  funds  had  delegated  almost  wholly  this  important  duty  to  his 
subordinate  and  had  thereby  unduly  prejudiced  the  safety  of  these  funds 
by  placing  temptation  in  the  way  of  the  subordinate  which  was  not  con- 
templated by  the  law  or  regulations. 

“Having  in  mind  the  high  degree  of  care  exacted  by  the  statutes  for 
the  safe  custody  of  Government  funds,  it  is  the  opinion  of  this  Bureau 
that  the  court  has  failed  in  its  statutory  duty  to  award  a sentence  ade- 
quate for  the  offenses  of  which  it  has  found  the  accused  guilty. 

“Subject  to  the  above,  and  in  order  that  the  accused  may  not  wholly 
escape  punishment  it  is  recommended  that  the  proceedings,  findings,  and 
sentence  in  the  foregoing  case  of  Lieutenant  Carl  L.  Biery,  U.  S.  N.  be 
approved.” 

On  January  10,  1928,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence  and  the  remarks  of  the  Chief  of  the  Bureau  of  Navigation. 


Lieutenant  Commander  Norman  R.  Van  der  Veer,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard, 
Boston,  Mass.,  on  January  8,  1928,  and  was  found  guilty  by  plea  of  the  following 
charge  “Conduct  to  the  prejudice  of  good  order  and  discipline.” 

The  court  sentenced  the  accused  to  lose  10  numbers  in  his  grade. 

On  January  21,  1928,  the  Chief  of  the  Bureau  of  Navigation  recommended 
approval  of  the  proceedings,  findings,  and  sentence  in  this  case  only  in  order  that 
the  accused  might  not  entirely  escape  punishment,  as  in  the  opinion  of  the 
Bureau  of  Navigation  the  sentence  was  wholly  inadequate. 

On  January  25,  1928,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  the  remarks  of  the  Chief  of  the  Bureau  of  Navigation. 


ACCUSED:  to  be  informed  of  his  rights. 

Accused  did  not  desire  counsel,  nor  to  make  a statement,  but  submitted  his 
case  to  the  court.  The  reviewing  authority  disapproved  the  proceedings,  find- 
ings, and  sentence  because  of  the  failure  of  the  court  to  enter  in  the  record  the 
fact  that  [P.  13]  the  accused  had  been  informed  by  the  recorder  of  the  provi- 
sions of  section  590,  Naval  Courts  and  Boards. 

Held:  It  is  the  duty  of  the  recorder,  when  the  accused  is  without  counsel, 
to  inform  the  accused  of  his  rights  before  trial,  but  the  fact  that  he  has  done 
so  is  not  required  to  be  set  forth  in  the  record  except  when  the  accused  has 
made  a statement  (File:  MM-  * * * /17-21  (280121),  Jan.  21,  1928). 


SENTENCE : inadequate. 

B,  seaman  second  class,  U.  S.  Navy,  having  been  in  desertion  for  one  month 
and  15  days,  was  tried  by  general  court  martial  by  order  of  the  Secretary  of 
the  Navy  at  the  Navy  Yard,  Boston,  Mass.,  on  November  1,  1927,  and  was 
convicted  of  the  charge  of  “Desertion.” 

The  court  sentenced  the  accused  to  be  confined  for  a period  of  six  months, 
to  lose  $18  per  month  of  his  pay  for  a period  of  six  months,  and  then  to  be 
dishonorably  discharged. 

On  November  18,  1927,  the  Chief  of  the  Bureau  of  "Navigation  placed  the 
following  endorsement  on  the  record : 

“Under  the  Department’s  policy  with  reference  to  uniformity  of  punish- 
ments, the  penalty  for  the  offense  for  which  this  man  has  been  convicted 
is  reduction  to  the  lowest  rating  of  his  grade,  confinement  for  nine  (9) 
months,  loss  of  all  accessories  as  prescribed  by  Naval  Courts  and  Boards, 
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and  dishonorable  discharge.  For  the  second  offense  this  sentence  may  be 
added  to. 

“It  is  noted  that  the  court  in  this  case  sentenced  the  accused  to  six  (0) 
months’  confinement,  loss  of  six  (G)  months’  pay,  and  dishonorable  dis- 
charge. He  was  not  reduced  in  rating  and  was  not  sentenced  to  the  loss  of 
accessories  as  prescribed  by  Naval  Courts  and  Boards. 

“In  the  opinion  of  the  Bureau  the  leniency  shown  to  the  accused,  and 
the  irregular  punishment  awarded  evidences  on  the  part  of  the  court  the 
tendency  to  usurp  the  reviewing  authority’s  power  in  exercising  clemency, 
and  also  shows  an  apparent  ignorance  on  the  part  of  the  court  as  to  the 
customary  form  of  sentences  that  should  be  adjudged.  * 

“This  Bureau  is  not  willing  to  subscribe  to  the  questionable  policy  of 
sending  a man  to  a naval  prison  holding  any  rate  other  than  the  lowest  of 
his  grade,  nor  to  allow  him  half  his  pay  during  such  period  of  confinement. 

“In  view  of  the  above,  the  Bureau  recommends  approval  of  the  proceed- 
ings and  findings  in  this  case  and,  in  order  that  the  accused  may  not  escape 
punishment,  approval  of  the  sentence  is  also  recommended.  However,  in 
view  of  the  comments  made  above,  and  in  order  to  prevent  the  establish- 
ment [P.  14]  of  an  undesirable  precedent,  it  is  further  recommended 
that  the  period  of  confinement  with  corresponding  accessories  be  remitted 
and  that  the  dishonorable  discharge  be  executed  immediately. 

“If  these  recommendations  meet  with  the  Department’s  approval,  it  is 
suggested  that  such  action  be  published  to  the  service  and  that  each  mem- 
ber constituting  the  court  martial  in  the  instant  case  be  furnished  with  a 
copy  thereof.” 

On  December  2,  1927,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  the  remarks  of  the  Chief  of  the  Bureau  of  Naviga- 
tion in  this  case,  but  in  view  of  the  recommendation  of  the  Chief  of  the  Bureau 
of  Navigation  remitted  the  period  of  confinement  with  corresponding  accessories 
and  directed  that  B be  discharged  immediately  in  accordance  with  the  remain- 
ing terms  of  the  sentence  (File:  MM-  * * * /A17-20  (271008),  Dec.  10, 
1927). 


SPECIFICATION : facts  not  supporting. 

A specification  in  a trial  by  general  court  martial  alleged  that  S “while  so 
serving  on  inactive  duty”  became  indebted  to  H on  April  30,  1925.  The  record 
showed  that  S was  not  transferred  to  the  Naval  Reserye  until  January  1926. 

Held:  The  court  should  have  found  the  words  “while  so  serving  on  inactive 
duty”  not  proved  and  appropriate  words  describing  the  status  of  S on  April  30, 
1925,  should  have  been  substituted  therefor.  However,  this  error  did  not  in- 
validate the  finding  (File  MM-  * * * /A17-20  (270824),  G.  C.  M.  Rec.  No. 

68268,  Jan.  3,  1928). 


SPECIFICATION : failing  to  state  an  offense. 

A specification  in  a trial  by  deck  court  alleged  that  J,  corporal,  U.  S.  Marine 
Corps,  willfully  and  knowingly  had  a woman  in  the  squad  room. 

Held:  The  specification  failed  to  state  an  offense  in  accordance  with  section 
198,  Naval  Courts  and  Boards.  In  other  words,  the  specification  as  drawn  fails 
to  set  forth  how  this  action  of  the  accused  was  unlawful.  The  mere  presence 
of  a woman  in  a squad  room  in  the  absence  of  culpable  circumstances  of  wrong- 
ful intent,  or  unless  in  violation  of  a local  order,  would  not  be  an  offense  of 
which  a naval  court  could  properly  take  cognizance.  The  sentence  in  this  case 
was  therefore  set  aside  (File:  MM-  * * * /A17-21  (280107),  Jan.  7,  1928). 


[P.  15]  SPECIFICATION : improperly  drawn. 

A specification  in  a trial  by  summary  court  martial  alleged  that  the  accused 
did,  on  board  ship,  “knowingly  and  unlawfully  have  in  his  possession  and  under 
his  control,  one  bottle  of  intoxicating  liquor.” 
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Held:  Section  199,  Naval  Courts  and  Boards,  provides  that  such  specification 
must  show  that  the  liquor  was  not  brought  on  board  for  authorized  medical 
purposes.  The  term  “unlawfully”  may  be  construed  as  negativing  this  fact, 
but  it  would  have  been  more  proper  to  specifically  negative  the  provisions  of 
section  199  Naval  Courts  and  Boards,  as  is  set  forth  in  the  example  given  in 
specification  7,  section  249  Naval  Courts  and  Boards  (File:  MM-  * * * 

/A17-21  (280109),  Jan.  9,  1928). 


FLEET  NAVAL  RESERVE : service  fob  transfer  to. 

The  following  question  was  recently  presented  to  the  Navy  Department  for 
decision : 

“To  what  class  of  the  Fleet  Naval  Reserve  is  a man,  who  was  not  in  the 
Regular  Navy  on  July  1,  1925,  but  who  was  serving  in  the  Naval  Reserve 
Force  on  that  date  in  an  enrollment  which  was  not  entered  into  within 
four  months  of  the  date  of  his  discharge  from  the  Regular  Navy,  entitled 
to  be  transferred  when  he  has  accumulated  sufficient  service?” 

Held:  Pursuant  to  the  decision  of  the  Navy  Department  of  November  5,  1927, 
P19-2 ( 1 ) /A2-15  (270920),  he  is  entitled  to  be  transferred  to  the  Fleet  Naval 
Reserve  upon  the  completion  of  twenty  years’  naval  service,  provided  he  is 
then  found  physically  and  otherwise  qualified  to  perform  duty  in  time  of  war 
and  applies  for  such  transfer,  as  set  forth  in  U.  S.  C.,  title  34,  section  784, 
act  of  February  28,  1925;  43  Stat.  1087  (File:  MM-  * * * /P19-2  (1) 
(271118),  Jan.  4,  1928). 


MISCONDUCT:  death  as  result  of  own. 

H returned  from  liberty  showing  evidence  of  having  partaken  of  intoxicating 
liquor.  Two  hours  later  he  was  seen  swimming  away  from  the  ship,  apparently 
in  no  distress,  but  shortly  afterward  he  called  for  help  and  was  drowned. 

Held:  H’s  death  was  the  result  of  his  own  misconduct  (File  MM-  * * * 
/A17-27  (271027-,  Jan.  12,  1928). 

[P.  16]  MISCONDUCT:  death  as  result  of  own. 

B returned  to  quarters  so  much  under  the  influence  of  intoxicating  liquor 
that  it  was  necessary  to  assist  him  to  bed.  He  died  during  the  night,  his  death 
having  been  caused  by  asphyxiation  following  aspiration  of  vomitus  into 
trachea. 

Held:  B’s  death  was  the  result  of  his  own  misconduct  (File:  MM-  * * * 
/A17-27  ( 271104),  Jan.  17,  1928). 


MISCONDUCT : injury  and  death  not  the  result  of. 

D was  injured  and  subsequently  died  as  the  result  of  a fight  in  which  D was 
not  the  aggressor. 

Held:  Not  due  to  own  misconduct  (File:  MM-  * * * /A17-24  (271110), 
Dec.  20,  1927). 


MISCONDUCT:  suicide. 

K,  while  absent  on  leave,  committed  suicide  at  his  home.  There  was  no 
evidence  of  insanity,  but  rather  that  K took  his  own  life  deliberately  for  the 
purpose  of  avoiding  naval  duty. 

Held:  K’s  death  was  the  result  of  his  own  misconduct  (File:  MM-  * * * 

/P6-2  (271228),  Jan.  12,  1928). 


MISCONDUCT:  time  lost  due  to. 

Held:  In  accordance  with  the  act  of  July  1,  1918  (40  Stat.  717;  U.  S.  Code, 
title  34,  sec.  183),  and  the  decision  of  the  Comptroller  General,  No.  A-20756  of 
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January  18,  1928,  time  lost  due  to  own  misconduct  must  be  made  up  day  for 
day  before  the  enlistment  can  be  considered  as  complete  (File:  MM-  * * * 

/P14-4  (271101),  Jan.  26,  1928). 


NAVAL  RESERVE:  transfer  of  officers  between  classes;  precedence;  non- 
performance OF  TRAINING  DUTY,  DRILLS  OR  APPROPRIATE  DUTIES  IN  FLEET  NAVAL 

RESERVE. 

Held:  (a)  Officers  transferred  from  one  class  to  another  of  the  Naval  Reserve, 
without  change  in  grade,  are  not  required  to  be  reappointed  and  recommissioned 
in  the  class  to  which  transferred  but  will  continue  to  take  precedence  under 
the  commissions  held  by  them  at  time  of  transfer.  Officers  transferred  to  a 
different  grade,  whether  in  the  same  or  in  a different  class  of  the  Reserve,  as,  for 
example,  line  officers  transferred  to  a staff  grade,  must  be  reappointed  and 
recommissioned  in  the  grade  to  which  transferred  but  where  such  transfer  does 
not  involve  a change  in  rank  they  may  be  given  in  their  new  commissions  the 
same  dates  of  precedence  which  were  stated  [P.  17]  in  the  commissions 
held  by  them  at  time  of  transfer  (Opinion,  Jan.  29,  1926,  Fi’e  26550-1926, 
modified). 

(&)  Officers  of  the  classes  described  in  the  first  and  second  provisos  of  section 
15  of  the  Naval  Reserve  Act  of  1925  (U.  S.  C.,  title  34,  sec.  763),  so  long  as 
they  continue  to  hold  in  the  Naval  Reserve  the  same  rank  or  grade  which  they 
held  in  the  Naval  Reserve  Force,  the  National  Naval  Volunteers,  the  Regular 
Navy,  or  the  Coast  Guard,  are  entitled  to  precedence  in  accordance  with  the 
said  provisos  and  it  is  not  within  the  power  of  the  President  or  the  Secretary 
of  the  Navy  to  transfer  them  from  one  class  to  another  with  a date  of  pre- 
cedence in  the  class  to  which  transferred  other  than  that  held  by  them  in  the 
class  from  which  transferred,  unless  such  transfer  should  involve  an  advance- 
ment in  grade  or  rank,  in  which  event  their  precedence  would  be  governed  by 
the  same  rules  as  are  applicable  to  other  officers. 

( c ) There  is  nothing  in  the  Naval  Reserve  Act  which  requires  that  an  officer 
of  the  Fleet  Naval  Reserve  shall  be  transferred  to  the  Volunteer  Naval  Reserve 
by  reason  of  the  fact  that  he  is  “in  an  inactive  status  so  far  as  the  performance 
of  drills  or  appropriate  duties  is  concerned,”  nor  does  the  act  require  that 
members  of  the  Fleet  Naval  Reserve  shall  perform  drills  or  appropriate  duties. 
Whether  under  certain  conditions  an  officer  shall  be  transferred  from  the  Fleet 
Naval  Reserve  to  the  Volunteer  Naval  Reserve  is  within  the  discretion  of  the 
Secretary  of  the  Navy. 

id)  What  shall  constitute  good  and  sufficient  reasons  for  excusing  members 
of  the  Naval  Reserve  from  performing  training  duty  in  time  of  peace  is  within 
the  discretion  of  the  Secretary  of  the  Navy,  which  discretion  he  may  exercise 
by  issuing  general  regulations  under  which  officers  of  the  Fleet  Naval  Reserve 
may,  in  individual  cases,  be  excused  from  performing  training  duty  during  the 
year  then  current,  “by  direction  of  the  Secretary  of  the  Navy.”  It  is  within 
the  Secretary’s  power  to  prescribe  that  officers  of  the  Fleet  Naval  Reserve, 
whether  transferred  thereto  from  the  Volunteer  Naval  Reserve  or  not,  shall  be 
so  excused  from  training  duty  if  “qualified  for  all  the  duties  of  their  grades 
and  ranks”  (File:  QR/A2-15  ( 270910),  Jan.  9,  1928). 


PAY  : AFTER  EXPIRATION  OF  ENLISTMENT,  MAN  HELD  FOR  TRIAL. 

D*s  enlistment  expired  on  December  28,  1927,  and  he  was  held  in  the  service 
after  that  date  for  trial  by  general  court  martial.  A decision  was  requested 
as  to  what  pay,  if  any,  D would  be  entitled  to  receive  for  the  time  he  was 
retained  in  the  service  beyond  the  date  of  the  expiration  of  his  enlistment. 

[P.  18]  Held:  In  accordance  with  the  decision  of  the  Comptroller  General 
of  May  15,  1922,  published  on  page  6370,  S.  and  A.  Memoranda,  D would  be 
entitled  to  pay,  if  acquitted,  from  date  of  expiration  of  enlistment  to  date  of 
discharge;  and,  if  convicted,  should  he  carried  in  the  the  pay  status  held  at 
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date  of  expiration  of  enlistment  until  promulgation  of  sentence,  subject,  of 
course,  to  any  forfeiture  of  pay  which  might  have  been  adjudged  by  sentence  of 
the  general  court  martial  before  which  he  was  tried  and  convicted  (File:  MM- 
* * * /L16-4  (271227),  Jan.  18,  1928). 


RENTAL  AND  SUBSISTENCE  ALLOWANCES : 

Lieutenant  R,  U.  S.  Navy,  claimed  and  was  credited  by  Lieutenant  W,  Supply 
Corps,  U.  S.  Navy,  with  increased  rental  and  subsistence  allowances  during  the 
period  March  9,  1926,  to  June  14,  1927,  inclusive,  on  account  of  lawful  wife. 

It  appeared,  upon  investigation  by  the  Navy  Department,  that  Lieutenant 
R’s  wTife  was  given  a final  decree  of  divorce  from  Lieutenant  R on  March  9,  1926. 
Lieutenant  W,  Supply  Corps,  U.  S.  Navy,  requested  the  disbursing  officer  now 
carrying  the  accounts  of  Lieutenant  R to  check  the  pay  of  Lieutenant  R the 
amount  in  question,  and  that  disbursing  officer  stated  that  the  checkage  would 
be  made  in  accordance  with  Alnav  24  (1924  series)  at  the  rate  of  20  percent 
of  Lieutenant  R’s  current  pay  per  month. 

Held:  Alnav  24  (1924  series)  was  specifically  canceled  by  Alnav  21  (1925 
series)  and  in  accordance  with  the  controlling  court  decision  ( Cox  v.  McCarl) 
the  checkage  of  an  officer’s  pay  on  account  of  alleged  overpayment  of  allow- 
ances which  were  received  in  good  faith  cannot  legally  be  made  unless  the 
officer  consents  to  the  checkage.  Where  it  is  apparent,  as  in  this  case,  that  the 
payment  was  not  received  in  good  faith,  a full  refund  must  be  made  in  the 
most  expeditious  manner  practicable  (File:  GO-  * * * /L16-7  (2) 
(270721),  Jan.  11,  1928). 


RETIREMENT  OF  OFFICERS;  DENTAL  CORPS;  RANKS  ABOVE  LIEU- 
TENANT COMMANDER ; REPEAL  BY  IMPLICATION. 

There  was  recently  submitted  to  the  Navy  Department  for  decision  the  ques- 
tion as  to  whether  officers  of  the  Dental  Corps  of  the  ranks  of  commander  and 
captain,  respectively,  are  eligible  for  retirement  in  those  ranks  or  are  restricted 
on  retirement  to  the  rank  of  lieutenant  commander. 

Held:  The  act  of  July  1,  1918  (U.  S.  Code,  title  34,  secs.  255,  396,  874),  ex- 
pressly limited  to  lieutenant  commander  the  rank  of  officers  in  the  grade  of 
dental  surgeon,  both  on  the  active  and  retired  lists.  The  Equalization  Act  of 
June  10,  1926  [P.  19]  (U.  S.  C.,  appdx.,  title  34,  sec.  348),  provides  that  “the 

ranks  of  commander  and  captain  are  hereby  established  in  the  grade  of  dental 
surgeon.’’  The  grade  of  dental  surgeon  exists  both  on  the  active  and  retired 
lists.  Legislation  establishing  new  grades  and  ranks  in  the  Navy  is  invariably 
applied  to  the  retired  list  as  of  course,  without  specific  provision  that  such 
grades  or  ranks  are  to  exist  on  the  retired  as  well  as  on  the  active  list,  this 
being  in  all  cases  understood.  The  Equalization  Act  as  shown  by  its  title  is 
remedial  and  to  be  liberally  construed.  The  Supreme  Court  has  gone  very  far  in 
extending  the  language  of  a naval  statute  so  as  to  accomplish  the  legislative 
purpose  and  avoid  injustice,  even  to  the  extent  of  construing  the  words  “as- 
sistant surgeons”  to  include  “passed  assistant  surgeons”  (citing  U.  S.  v.  Faren- 
Jiolt,  206  U.  S.  226,  May  13,  1909).  Here  it  is  unnecessary  to  read  anything  into 
the  language  of  the  Equalization  Act  for  the  purpose  of  preventing  injustice; 
on  the  contrary,  it  would  be  necessary  to  read  something  into  its  language  in 
order  to  restrict  its  customary  meaning.  Other  provisions  of  the  Equalization 
Act  indicate  the  legislative  intent  that  dental  surgeons  were  to  have  the  ranks 
of  commander  and  captain  permanently  and  not  while  on  the  active  list  only. 

The  established  policy  of  the  Government  is  to  transfer  officers  to  the  retired 
list  with  the  rank  held  by  them  on  the  active  list  at  date  of  their  retirement 
(citing  sec.  1457,  Revised  Stats.;  U.  S.  C.,  title  34,  sec.  389;  32  Op.  Atty.  Gen. 
220,  June  18,  1920;  Remey  v.  V.  &.,  33  Ct.  Cls.  218,  Feb.  7,  1898).  Exceptions 
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to  this  policy  have  been  made  in  favor  of  officers  whose  retirement  has  l>een 
authorized  with  a higher  rank,  but  no  instance  is  known  of  an  officer's  retire- 
ment in  a lower  rank  than  that  held  on  the  active  list  of  the  Navy.  When 
originally  enacted,  the  act  of  July  1,  1918,  was  not  an  exception  to  the  estab- 
lished policy  because  as  the  law  then  stood  dental  officers  were  limited  to  the 
rank  of  lieutenant  commander  on  the  active  list  and  under  the  general  law 
could  not  have  been  retired  in  a higher  rank. 

Construing  the  Equalization  Act  as  having  established  the  ranks  of  commander 
and  captain  in  the  grade  of  dental  surgeon  both  on  the  active  and  retired  lists, 
it  would  necessarily  follow  that  the  act  of  July  1,  1918,  was  thereby  repealed  in- 
sofar as  it  limited  to  lieutenant  commander  the  rank  of  officers  in  the  grade  of 
dental  surgeon  on  the  active  list  and  provided  that  “dental  officers  shall  not 
be  entitled  to  rank  above  lieutenant  commander  on  the  retired  list.”  The  rule 
that  repeals  by  implication  are  not  favored  is  well  settled,  but  “the  presumption 
against  implied  repeals  obtaining  in  the  construction  of  ordinary  statutes  yields 
to  the  inferences  arising  from  the  subject  matter  of  legislation”  (citing  Eckloff 
v.  District  of  Columbia,  135  U.  S.  240,  243,  Apr.  28,  1890).  “Where  it  can  be 
shown  that  a government  has  once  adopted  a certain  [P.  20]  rule  of  justice 
for  its  conduct,  it  is  fair  to  infer,  that  in  legislating  afterward  upon  the  same 
subject,  it  intended  to  pursue  the  same  rule,  unless  the  contrary  shall  be  clearly 
expressed,”  (citing  U.  S.  v.  Heth,  1806,  7 U.  S.,  3 Cranch  409;  see  also,  Harris 
v.  Runnels,  1851,  12  How.  79,  86).  The  case  of  Loupe  v.  Smith,  1899  (123  Cal. 
491,  56  Pac.  254),  which  held  that  there  was  no  implied  repeal  of  the  statutory 
provision  there  under  consideration,  differs  materially  from  the  present  case 
in  that  there  the  later  statute  expressly  repealed  certain  sections  of  the  Civil 
Code  and  the  court  applied  the  rule  that  the  failure  to  repeal  another  section 
on  the  same  subject  is  not  presumed  to  be  inadvertent. 

For  the  reasons  given,  the  Navy  Department  decided  that  the  Equalization 
Act  of  June  10,  1926,  establishes  the  ranks  of  commander  and  captain  in  the 
grade  of  dental  surgeon,  both  on  the  active  and  retired  lists,  and  that  dental 
surgeons  who  hold  those  ranks  on  the  active  list  are  entitled  to  the  same  ranks 
on  retirement  under  the  law  as  it  now  exists  (OD/P19-2/A18-1  (271102),  Jan. 
4,  1928). 


REWARD ; for  apprehension  and  delivery  of  deserter. 

H,  a civilian,  informed  the  naval  authorities  that  if  a naval  guard  were 
sent  to  her  apartment  she  would  have  P,  a deserter,  there.  Pursuant  to  this 
information  a naval  guard  proceeded  to  H’s  apartment  gnd  took  P into  custody. 
H then  claimed  the  reward  for  apprehension  and  delivery  of  a deserter. 

Held:  H is  entitled  to  the  payment  of  the  reward,  provided  that  an  offer 
of  reward  had  been  made  and  was  in  force  at  the  time  P was  apprehended. 
A delivery  to  the  naval  guard  is  in  fact  a delivery  to  naval  jurisdiction  and 
also  delivery  to  naval  activity,  the  guard  constituting  a direct  agent  of  the 
naval  activity  (File:  MM-  * * * /P18-8  (1)  (280103),  Jan.  17,  1928). 


WORLD  WAR  ADJUSTED  COMPENSATION  ACT. 

Held:  A former  lieutenant  (j.  g.)  U.  S.  N.  R.,  who  was  attached  to  the 
Office  of  Naval  Operations  from  April  6,  1918,  to  March  6,  1919,  and  assigned 
to  duty  in  connection  with  small  arms  at  various  rifle  ranges,  is  not  entitled  to 
adjusted  compensation,  because  he  comes  within  the  prohibition  contained  in  the 
World  War  Adjusted  Compensation  Act,  section  202,  paragraph  2,  act  of  May  19, 
1924  (43  Stat.  122),  the  reason  being  that  he  was  performing  home  service 
not  with  troops  and  was  receiving  commutation  of  quarters  and  subsistence 
(File:  OO-  * * * /L13-2  (23)  (271130),  Jan.  4,  1928). 
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[P.  4]  Ensign  Clarence  E.  Boyd,  U.  S.  Navy,  and  Ensign  Robert  A.  Johnson, 
U.  S.  Navy,  were  tried  in  joinder  by  general  court  martial  by  order  of  Com- 
mander Destroyer  Squadrons,  Battle  Fleet,  U.  S.  Fleet,  on  board  the  XJ.  S.  S. 
Altair  on  November  16,  1927,  and  were  convicted  of  the  following  charges: 

[P.  5]  Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary 
of  the  Navy  (entered  the  country  of  Mexico  without  permission). 

Charge  II. — Drunkenness. 

The  court  sentenced  each  of  the  accused  to  lose  10  numbers  in  his  grade  and 
recommended  them  to  the  clemency  of  the  reviewing  authority. 

On  November  22,  1927,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“Each  of  the  accused  in  the  attached  case  was  found  guilty  of  leaving 
the  United  States  without  permission  from  proper  authority  and  drunken- 
ness. The  court  sentenced  each  to  lose  ten  (10)  numbers  in  his  grade  and 
made  an  unanimous  recommendation  to  clemency.  Both  offenses,  even 
though  committed  by  a young  and  inexperienced  officer,  are  of  the  most 
serious  nature  and  drunkenness  especially  leaves  little  room  for  the  exer- 
cise of  clemency.  The  convening  authority  considers  the  sentence  adjudged 
by  the  court  already  inadequate  for  the  offenses  found  proved. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  of 
the  general  court  martial  in  the  foregoing  case  of  Clarence  E.  Boyd,  ensign, 
U.  S.  Navy,  and  Robert  A.  Johnson,  ensign,  U.  S.  Navy,  are  approved. 

“Clarence  E.  Boyd,  ensign,  U.  S.  Navy,  and  Robert  A.  Johnson,  ensign, 
U.  S.  Navy,  will  be  released  from  arrest  and  restored  to  duty/’ 


EVIDENCE : findings  and  acquittal  not  in  accokd  with. 

Captain  William  II.  Davis,  U.  S.  Marine  Corps,  was  tried  by  general  court 
martial  by  order  of  the  commanding  general,  Third  Brigade,  U.  S.  Marine 
Corps,  at  the  headquarters,  4th  Regiment,  Third  Brigade  U.  S.  Marine  Corps, 
118  Sinza  Road,  Shanghai,  China,  on  November  19,  1927,  on  the  following 
charges : 

Charge  I. — Absence  from  station  and  duty  without  leave. 

Charge  II. — Disobeying  the  lawfful  order  of  his  superior  officer. 

Additional  charge. — Conduct  unbecoming  an  officer  and  gentleman  (intimi- 
dating a garage  employee). 

The  court  convicted  the  accused  on  charges  I and  II,  acquitted  him  on  the 
additional  charge,  and  sentenced  him  to  lose  2 numbers  in  his  grade. 

On  December  30,  1927,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“The  proceedings  in  the  foregoing  case  of  William  H.  Davis,  captain, 
U.  S.  Marine  Corps,  are  approved.  The  findings  on  charges  I and  II  are 
approved.  The  finding  on  [P.  6]  the  additional  charge  is  disapproved. 
Every  allegation  in  the  specification  of  the  additional  charge  is  supported 
by.  evidence  produced  by  the  prosecution  while  the  defense  offered  no 
evidence  in  its  behalf.  Counsel  for  the  defense  indicates,  by  argument 
only,  that  the  accused  was  armed  with  a pistol  in  accordance  with  Marine 
Corps  regulations ; that  conditions  in  Shanghai  made  it  necessary  for 
foreigners  to  be  armed  when  on  the  street  at  3 a.  m. ; and  suggests  that  the 
court  must  take  judicial  notice  of  these  facts.  These  points  were  susceptible 
of  proof,  if  facts  were  as  stated,  and  the  court  should  not  have  been  in- 
fluenced by  argument  of  counsel  on  matters  not  touched  upon  by  evidence. 
Furthermore,  counsel  would  indicate  that  the  testimony"  offered  by  the 
prosecution  in  support  of  the  additional  charge  should'  not  be  accepted 
because  said  witnesses  were  of  the  coolie  type  and  influenced  against  the 
accused  by  antiforeign  propaganda.  This  is  a dangerous  precedent  to 
follow.  We  are  in  China  for  a specific  purpose  and  with  a specific  mission 
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and  to  say  that  we  will  not  accept  the  word  of  a Chinese  in  our  courts 
is  too  drastic  a policy  to  permit  to  pass  unchanged. 

“The  commanding  general  has  commented  on  the  remarks  made  by 
counsel  for  the  defense,  solely  because  he  is  led  to  believe  that  the  court, 
which  had  no  evidence  before  It  presented  by  the  defense,  must  have  arrived 
at  its  tinding  of  not  guilty  to  the  additional  charge  by  the  same  line  of 
reasoning.  If  the  court  were  sound  and  correct  in  their  judgment,  then  the 
defense  could  have  presented  evidence  to  substantiate  such  a finding,  but 
without  that  evidence  the  commanding  general  must  and  does  disapprove  the 
finding  on  the  additional  charge. 

“Less  than  one  year  prior  to  committing  these  offenses  the  accused  was 
tried  and  found  guilty  of  being  absent  from  his  station  and  duty  after  his 
leave  had  expired.  In  view  of  this  fact,  the  commanding  general  considers 
that  the  sentence  is  entirely  inadequate. 

“Subject  to  the  foregoing  remarks,  the  sentence  is  approved  and  the 
accused  will  be  released  from  arrest  and  restored  to  duty.’’ 


JUDGE  ADVOCATE : failure  to  prove  offense. 

WITNESSES : privilege  of. 

Ensign  Gordon  L.  Caswell,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Commander  Destroyer  Squadrons,  Battle  Fleet,  U.  S.  Fleet,  on 
board  the  U.  S.  S.  Altair  on  November  10,  1927,  and  acquitted  of  the  following 
charges : 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy.  (Entered  the  country  of  Mexico  without  permission  from  proper  au- 
thority.) 

[P.  7]  Charge  II. — Drunkenness. 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (lack  of 
due  care  in  operation  of  an  automobile). 

On  November  22,  1927,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“The  accused  in  the  attached  case  was  charged,  among  other  offenses, 
with  leaving  the  United  States  without  permission  from  proper  authority. 
From  a careful  review  of  the  record  the  convening  authority  considers  that 
the  prosecution  of  this  offense  was  poorly  conducted  by  the  judge  advocate. 
The  only  effort  made  to  prove  this  offense  was  by  asking  of  three  wit- 
nesses the  question  in  effect  whether  or  not  each  had  seen  the  accused  leave 
the  United  States  and  enter  into  the  country  of  Mexico.  Each  witness  prop- 
erly declined  to  answer  the  question  for  the  reason  that  an  answer  would 
tend  to  incriminate  them  and  that  it  was  a matter  of  general  knowledge  that 
each  was  to  be  tried  by  general  court  martial  for  the  same  offense.  Had 
the  judge  advocate  endeavored  to  establish  the  movements  of  the  accused 
during  the  time  the  accused  was  in  company  with  the  witnesses,  from  the 
time  they  first  entered  the  automobile,  the  witnesses  could  not  have  af- 
forded themselves  the  same  reasons  for  refusing  to  answer  the  questions 
and  the  way  might  have  been  open  for  a conviction  of  this  offense.  How- 
ever, it  is  known  to  the  convening  authority,  although  it  does  not  appear 
in  the  record,  that  the  judge  advocate  made  diligent  effort  to  discover  other 
witnesses  who  might  have  been  able  to  testify  to  the  presence  of  the  ac- 
cused in  Mexico. 

“The  judge  advocate  in  his  opening  argument  stated  in  effect  that  had 
the  witnesses  answered  questions  as  to  whether  or  not  the  accused  was  seen 
in  Mexico,  a conviction  on  the  first  charge  would  have  been  established. 
This  statement  goes  beyond  the  latitude  allowed  the  judge  advocate  in 
presenting  his  argument  to  the  court,  but  the  case  is  peculiar  and  the  error 
excusable. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  acquittal 
of  the  general  court  martial  in  the  foregoing  case  of  Gordon  L.  Caswell, 
ensign,  U.  S.  Navy,  are  approved. 

“He  has  been  released  from  arrest  and  restored  to  duty.” 
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JUDGE  ADVOCATE:  failure  to  prove  offense. 

Ensign  Terrence  R.  Cowie,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  Commander  Destroyer  Squadrons,  Battle  Fleet,  U.  S.  Fleet,  on 
board  the  U.  S.  S.  Altair  on  December  [P.  8]  12,  1927,  and  acquitted  of  the 

following  charge:  Culpable  inefficiency  in  the  performance  of  duty. 

On  January  6,  1928,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“The  accused  in  the  attached  case  was  charged  with  culpable  inefficiency 
in  the  performance  of  his  duty  as  commissary  officer  of  a destroyer.  The 
specifications  alleged  failure  to  take  an  inventory  of  provisions  upon 
assuming  the  duties  of  commissary  officer,  failure  to  maintain  a proper 
record  of  fresh  provisions  received,  or  a proper  record  of  expenditures  of 
such  provisions,  and  failure  properly  to  check  commissary  returns,  thereby 
enabling  false  returns  to  be  submitted  to  the  Department.  He  was  acquitted 
of  the  charge  and  all  specifications  thereunder. 

“After  carefully  reviewing  this  case  the  convening  authority  considers 
that  had  the  judge  advocate  carefully  prepared  his  case  before  commencement 
of  trial,  and  had  he  kept  in  mind  the  essentials  to  be  proved,  he  could 
have  established  convictions  on  all  specifications  except  that  alleging  failure 
to  take  an  inventory.  In  order  to  have  established  convictions  on  the  other 
specifications,  it  was  necessary  that  the  provision  record,  which  showed 
the  receipts,  expenditures,  and  balances  of  provisions  on  board,  be  introduced 
as  evidence.  After  the  judge  advocate  made  his  first  unsuccessful  attempt 
to  introduce  this  record,  he  was  handicapped  in  his  prosecution  of  the  case 
even  to  the  extent  that  testimony  of  witnesses  which  touched  upon  this 
provision  record  was  excluded  from  the  proceedings.  By  reference  to 
sections  389  and  397,  the  judge  advocate  would  have  seen  the  proper  pro- 
cedure for  laying  grounds  for  the  introduction  of  this  provision  record,  and 
the  wording  of  these  sections  is  so  plain  that  the  court  would  have  over- 
ruled any  objection  of  the  defense. 

“The  fact  that  Ensign  Cowie  escaped  punishment  is  of  grave  concern  to 
the  convening  authority  because  of  the  fact  that  this  acquittal  might  be 
construed  as  holding  the  accused  blameless  and  even  that  his  performance 
of  duty  was  in  accord  with  prescribed  methods  for  the  administration  of 
the  commissary  department  on  vessels  not  carrying  a supply  officer.  And 
further,  an  acquittal  sanctions  the  action  of  a commissary  officer  in  placing 
unlimited  confidence  in  his  subordinates,  especially  where  Government  funds 
and  property  are  involved.  It  is  hoped  that  the  promulgation  of  this  court 
martial  will  serve  as  a caution  to  young  officers  who  are  called  upon  to 
perform  such  important  duty  as  a destroyer  commissary  officer. 

“It  is  recommended  that  the  Department  place  a copy  of  this  action  on 
the  official  record  of  Ensign  Cowie. 

[P.  9]  “Subject  to  the  above  remarks,  the  proceedings,  findings,  and 
acquittal  of  the  general  court  martial  in  the  foregoing  case  of  Ensign 
Terrence  R.  Cowie,  U.  S.  Navy,  are  approved. 

“He  has  been  released  from  arrest  and  restored  to  duty.” 

In  an  endorsement  dated  February  3, 1928,  the  Bureau  of  Navigation  concurred 
in  the  remarks  of  the  convening  authority,  and  stated  that,  as  recommended 
by  him  a copy  of  his  action  has  been  placed  on  the  official  record  of  Ensign 
Cowie. 

On  February  7,  1928,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Bureau  of  Navigation. 


SENTENCE:  inadequate. 

ARREST:  release  from. 

First  Lieutenant  Roy  W.  Conkey,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commanding  general,  Third  Brigade,  U.  S.  Marine 
Corps,  at  headquarters,  Third  Brigade,  U.  S.  Marine  Corps,  Tientsin,  China, 
and  found  guilty  by  plea  of  the  following  charge : Drunkenness. 
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The  Court  sentenced  the  accused  to  lose  three  numbers  In  his  grade. 

On  November  30,  1927,  the  convening  authority  placed  the  following  remarks  on 
the  record: 

“The  commanding  general  cannot  accept  the  sentence  in  this  case  as 
one  adequate  for  the  offense  committed.  It  would  seem  that  the  argument 
put  forth  by  counsel  for  the  accused,  so  warped  the  minds  of  the  court  that 
they  forgot  their  duty  as  members  sworn  to  award  a sentence  commensurate 
with  the  offense.  An  officer  admits  that  he  was  drunk  and  yet  is  sentenced 
to  lose  three  numbers,  which,  in  the  grade  of  first  lieutenant,  amounts  to 
little  more  than  a reprimand. 

“Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence 
of  the  general  court  martial  in  the  foregoing  case  of  Roy  W.  Conkey,  first 
lieutenant,  U.  S.  Marine  Corps,  are  approved.” 

On  January  31,  1928,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record: 

“In  the  review  of  the  foregoing  case  of  First  Lieutenant  Roy  W.  Conkey, 
U.  S.  Marine  Corps,  it  is  noted  that  the  convening  authority,  in  his  action, 
failed  to  direct  that  the  accused  be  released  from  arrest  and  restored  to 
duty,  as  is  set  forth  under  section  915,  Naval  Courts  and  Boards,  1923. 
It  is  recommended  that  such  action  be  taken  to  restore  him  to  duty  as  may 
be  necessary  (Naval  Digest,  1916,  p.  112,  4). 

[P.  10]  “Subject  to  the  foregoing  remarks,  it  is  the  opinion  of  this 
office  that  the  proceedings,  findings,  and  sentence,  and  the  action  of  the 
convening  authority,  thereon,  are  legal.” 

The  Secretary  of  the  Navy  on  February  7,  1928,  approved  the  remarks  of  the 
Judge  Advocate  General. 


ABSENCE  FROM  STATION  AND  DUTY  AFTER  LEAVE  HAD  EXPIRED. 

In  reviewing  the  record  of  proceedings  in  the  general  court-martial  case  of  a 
seaman  first  class,  U.  S.  Navy,  it  was  noted  that  the  finding  of  the  court  is 
written  as  follows: 

“The  specification  of  the  charge  proved  in  part,  proved  except  the  words 
‘desert  from  said  ship  and  from  the  U.  S.  naval  service,  and  did  remain 
a deserter’  which  words  are  not  proved,  and  for  which  the  court  substitutes 
the  words  ‘without  leave  from  proper  authority  absent  himself  from  his 
station  and  duty  on  board  said  ship,  to  which  he,  had  been  regularly 
assigned  and  did  remain  so  absent  from  the  U.  S.  naval  service’  which 
words  are  proved. 

“And  that  the  accused, seaman  first  class,  U.  S.  Navy,  is  of  the 

charge  guilty  in  a less  degree  than  charged,  guilty  of  absence  from  station 
and  duty  over  leave.” 

The  finding  of  the  court  as  to  the  specification  supports  a charge  of  “Absence 
from  station  and  duty  without  leave”  but  not  that  of  “Absence  from  station 
and  duty  after  leave  had  expired”  which  latter  charge  the  court  evidently 
intended  to  find  proved  and  which  is  warranted  by  the  evidence. 

To  support  the  charge  of  “Absence  from  station  and  duty  after  leave  had 
expired”  the  finding  on  the  specification  should  therefore  be : 

“The  specification  of  the  charge  proved  in  part,  proved  except  the  words 
‘did,  on  or  about  May  27,  1927,  desert  from  said  ship  and  from  the  U.  S. 
naval  serivce  and  did  remain  a deserter,’  which  words  are  not  proved,  and 
for  which  the  court  substitutes  the  words  ‘having  been  granted  leave  of 
absence  from  his  station  and  duty  on  board  said  ship  to  which  he  had  been 
regularly  assigned,  said  leave  to  expire  on  or  about  May  27,  1927,  did  fail 
to  return  to  his  station  and  duty  as  aforesaid  upon  the  expiration  of  said 
leave,  and  did  remain  absent  from  the  U.  S.  naval  service  without  leave 
from  proper  authority,’  which  words  are  proved.  And  that  the  accused 
, now  a seaman  first  class,  U.  S.  Navy,  is  of  the  charge  guilty  in  a 
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less  degree  than  charged,  guilty  of  absence  from  station  and  duty  after  leave 
had  expired.” 

[P.  11]  In  this  connection  attention  is  invited  to  the  Naval  Digest,  1916, 
page  7,  paragraph  2,  under  “Absence  from  station  and  duty  without  leave.” 
The  court  was  ordered  to  reconvene  for  the  purpose  of  setting  out  in  the 
record  of  proceedings  in  revision  its  findings  correctly  amended  (File:  MM-Koe 
Ben  N/A17-20  (271128),  February  18,  1928). 


ADULTERY : evidence  required  for  proof  of. 

An  enlisted  man,  U.  S.  Navy,  was  tried  by  general  court  martial  on  the 
charge  of  “Scandalous  conduct  tending  to  the  destruction  of  good  morals”  (2 
specifications).  Specification  one  alleged  that  accused,  being  then  a married 

man,  did  at  various  times  over  a period  of  seven  months,  at , commit 

adultery  by  having  voluntary  sexual  intercourse  with  a woman  not  his  wife. 
The  second  specification  after  a statement  of  the  same  preliminary  facts  as 
mentioned  in  specification  one  then  alleges  that  the  accused  knowingly,  willfully, 
and  wrongfully  cohabited  and  lived  with  a woman  not  his  wife.  The  court 
found  specification  two  proved,  but  found  specification  one  not  proved. 

The  prosecution  introduced  evidence  showing  that  the  accused  had  for  a 
period  of  seven  months,  being  a married  man  at  the  time,  openly  lived  and 
cohabited  with  a certain  woman  not  his  wife.  There  was  some  evidence  to 
the  effect  that  there  was  a young  man  in  the  house  with  them  during  a portion 
of  the  time,  but  the  evidence  is  overwhelming  that  during  the  greater  portion 
of  the  time  alleged,  only  the  accused  and  the  above-mentioned  woman  lived  in 
the  quarters  assigned  accused  during  which  time  he  held  her  out  to  the  world 
as  his  wife.  That  the  court  accepted  these  facts  is  shown  by  the  finding  on 
specification  two,  but  not  withstanding  these  facts  the  court  found  not  proved 
a specification  which  alleged  voluntary  sexual  intercourse  on  the  part  of  ac- 
cused and  said  woman,  from  which  it  may  be  inferred  that  the  court,  believed 
direct  proof  of  the  act  of  adultery  was  required. 

“It  is  not  necessary  to  prove  the  direct  fact  of  adultery,  because  if  it 
were  otherwise  there  is  not  one  case  in  a hundred  in  which  that  proof 
would  be  obtainable.  In  every  case,  almost,  the  fact  is  inferred  from  circum- 
stances, that  lead  to  it  by  fair  inference  as  a necessary  conclusion.  It 
has  been  held  that  general  cohabitation  excluded  the  necessity  of  proof 
of  particular  facts”  (Greenleaf  on  Evidence,  15,  p.  34). 

[P.  12]  Rice  on  Evidence,  par.  535,  in  dealing  with  adultery,  states  that — 

“Positive  proof  of  the  facts  are  not  required,  and  from  the  nature  of  the 
offense,  not  easily  made.  ‘A  married  man  going  into  a known  brothel  raises 
a suspicion  of  adultery,  to  be  rebutted  only  by  the  best  evidence.’  ” 

To  the  same  effect  it  is  stated  in  Corpus  Juris  (vol.  2,  p.  22)  that — 

‘It  being  evident  from  the  nature  of  the  crime  of  adultery  that  in  the 
majority  of  the  prosecutions  therefor,  it  can  only  be  established  by  circum- 
stantial evidence,  therefore  the  general  rule  is  that  the  crime  may  be  suffi- 
ciently established  by  proof  of  circumstances  from  which  the  jury  may 
reasonably  infer  the  guilt  of  the  defendant.” 

With  reference  to  the  same  principle  of  law  as  is  involved  in  this  case,  and 
as  decided  by  various  State  courts,  the  following  cases  are  cited:  Kerr  v.  Kerr 
(134  N.  Y.  App.  Div.  141-1909)  holds  that— 

“Evidence  that  defendant  took  a woman  to  a hotel  in  the  afternoon, 
registered  as  man  and  wife,  went  with  her  to  a bedroom,  and  stayed  until 
at  least  midnight,  was  sufficient  to  show  adultery. 

“In  almost  every  case  of  adultery  the  fact  of  carnal  intercourse  is 
inferred  from  the  circumstances”  {Commonwealth  v.  Cray,  129  Mass.  474). 

To  the  same  effect  are  State  v.  Chancy,  110  N.  C.  507;  Commonwealth  v. 
Mozier,  135  Pa.  221;  Cole  v.  State , 6 Baxt.  239;  Baker  v.  U.  S.,  1 Pinn.  641.  In 
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6 'date  v.  Chancy  (81  N.  W.  454),  decided  in  1900,  it  was  held  that  positive  proof 
of  the  act  of  adultery  in  no  case  is  required,  and  from  the  nature  of  the  offense 
is  not  easily  made.  In  the  case  of  Stewart  v.  State  (Tex.  Cr.  App.)  the  defend- 
ant traveled  over  the  country  in  a peddler’s  cart  taking  with  him  a woman 
whom  he  presented  as  his  wife.  This  was  held  sufficient  evidence  to  convict  of 
adultery  without  any  eyewitnesses  to  an  acfc  of  intercourse.  In  the  case  of 
Commonwealth  v.  Clifford  (145  Mass.  97),  the  court  held  that  the  jury  were 
properly  instructed  that,  if  a married  man  was  found  with  a woman  not  his 
wife  in  a room  with  a bed  in  it,  and  stayed  through  the  night  with  her,  it  was 
sufficient  to  warrant  a finding  of  adultery  against  him.  In  accord  are  Richard- 
son v.  State  (34  Tex.  142:  State  v.  Austin  (108  N.  C.  780)  ; Blackman  v.  State 
(3G  Ala.  295)  ; Gardner  v.  State  (81  Ga.  144)  ; State  v.  Way  (5  Neb.  283). 

When  the  authorities  are  considered  with  the  facts  found  proved  by  the 
court ; that  accused,  being  a married  man  at  the  time,  openly  lived  and  co- 
habited with  a woman,  not  his  wife,  for  about  seven  months,  it  is  apparent 
that  the  court  should  have  found  proved  the  specification  alleging  adultery, 
as  the  [P.  13]  acts  of  the  accused  created  the  strongest  presumption  against 
him,  which  the  court  should  have  deemed  conclusive  upon  his  failure  to  offer 
convincing  evidence  in  rebuttal. 

In  view  of  the  above  the  findings  on  specification  1 were  disapproved.  The 
proceedings  except  as  above  noted,  the  findings  on  the  charge  and  Specifica- 
tion 2 thereunder  and  the  sentence,  were  held  to  he  legal  (File:  MM-Schuss, 
William/A17-20  (271012),  G.  C.  M.  Rec.  No.  68231,  January  9,  1928). 


CHARGE  NOT  AUTHORIZED. 

In  reviewing  the  record  of  proceedings  in  the  general  court-martial  case  of  an 
enlisted  man,  U.  S.  Navy,  it  was  noted  that  charge  IV  reads,  “Violation  of  a 
lawful  order  of  the  commanding  officer.”  This  charge  is  not  one  authorized  by 
the  Articles  for  the  Government  of  the  Navy,  or  otherwise  set-out  in  Naval 
Courts  and  Boards.  The  specification  under  the  charge  alleges  the  wrongful 
use  of  the  liberty  card  of  another,  and  should  properly  have  been  laid  under 
the  charge  “Conduct  to  the  prejudice  of  good  order  and  discipline.”  (See  sec- 
tion 272,  Naval  Courts  and  Boards,  1923,  sample  specification  18,  which  covers 
the  violation  of  a lawful  ship’s  order.) 

As  the  specification  alleges  an  offense  under  “Conduct  to  the  prejudice  of 
good  order  and  discipline,”  and  as  the  sentence  is  not  in  excess  of  the  limita- 
tion of  punishment  for  that  charge,  it  was  held  in  view  of  the  provisions  of  sec- 
tion 741,  of  Naval  Courts  and  Boards,  1923,  as  modified,  by  Change  No.  5 to 
that  publication,  that  subject  to  the  above  remarks,  the  proceedings,  findings, 
and  sentence,  and  the  action  of  the  convening  authority  thereon,  are  legal 
(File  MM-Dahm,  George  P/A17-20  (271208),  G.  C.  M.  Rec.  No.  68404,  Jan- 
uary 25,  1928). 


CLERICAL  ERROR : correction  of. 

In  the  record  of  proceedings  of  a general  court  martial,  it  was  noted  that  the 
correction  of  a clerical  error  was  not  made  in  red  ink  and  was  not  initialed 
by  the  judge  advocate  as  required  by  section  184,  Naval  Courts  and  Boards. 
However,  that  did  not  invalidate  the  proceedings  in  the  case  (File:  MM- 
O’Brien,  Vincent  H/A17-20  (271213),  G.  C.  M.  Rec.  No.  68045,  January  13, 
1928). 


CONVENING  AUTHORITY : deck  courts. 

A decision  was  requested  as  to  the  legality  of  deck  courts  which  tried  two 
enlisted  men,  United  States  Marine  Corps.  The  regularly  appointed  command- 
ing officer  of  the  station  was  [P.  14]  issued  orders  by  the  Major  General 
Commandant,  U.  S.  Marine  Corps,  to  temporary  additional  duty  beyond  the 
limits  of  his  command  and  during  his  absence  the  next  senior  officer  in  the  line 
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of  command  convened  the  two  above-mentioned  deck  courts  and  approved  the 
sentence  adjudged  in  the  case  of  one,  the  sentence  in  the  case  of  the  other 
having  been  approved  by  the  regularly  appointed  commanding  officer  after  his 
return  to  his  command. 

The  proceedings,  findings,  and  sentences  of  the  deck  courts  in  question  were 
held  to  be  legal  in  the  following  opinion  of  the  Judge  Advocate  General,  which 
was  approved  by  the  Secretary  of  the  Navy  on  February  18,  1928: 

“Article  181,  Navy  Regulations,  provides: 

‘“(a)  Officers  intrusted  with  the  command  of  vessels  of  war  or  naval 
stations,  or  with  command  or  direction  of  any  military  expedition  or  duty, 
whatever  their  rank,  must,  while  properly  in  such  command  or  direction, 
have  full  command,  authority,  and  precedence  over  all  officers  and  persons, 
of  whatever  rank,  serving  in  such  vessel,  station,  or  expedition,  or  in  the 
execution  of  such  duty.  This  authority  and  precedence  will  descend  to  the 
officer  or  person  on  whom  such  command  or  direction  may  devolve  by  reason 
of  the  death,  disability,  or  absence  of  the  person  otherwise  in  command  or 
direction. 

“‘(&)  In  case  of  death,  disability,  or  absence  of  an  officer  in  military 
command  or  direction,  this  command  or  direction,  with  all  its  authority  and 
precedence,  devolves  and  rests  upon  the  line  officer  eligible  to  command 
next  in  rank  who  may  be  present  and  on  duty  with  such  command.’ 

“Applying  the  provisions  of  the  regulations  above  quoted  to  the  facts 
in  these  cases,  it  will  be  seen  that  during  the  absence  of  the  regularly 
appointed  commanding  officer,  the  command  with  all  its  authority  devolved 
upon  the  next  senior  officer  eligible  to  command  who  was  present  and 
on  duty  with  the  command.  One  of  the  attributes  of  a commanding  officer 
of  a marine  barracks  being  the  power  to  convene  and  approve  deck  courts, 
it  seems  clear  that  the  deck  courts  in  question  were  legally  convened  and 
approved. 

“In  arriving  at  my  conclusion  consideration  has  been  given  article  25 
of  the  Articles  for  the  Government  of  the  Navy,  providing  that — 

“ ‘No  officer  who  may  command  by  accident,  or  in  the  absence  of  the 
commanding  officer,  except  when  such  commanding  officer  is  absent  for  a 
time  by  leave,  shall  inflict  any  other  punishment  than  confinement.' 

“But  I am  of  the  opinion  that  the  foregoing  article  has  no  bearing  on 
these  cases  for  the  reason  that  a commanding  officer  in  ordering  a court 
martial  to  try  an  accused  is  not  by  such  [P.  15]  action  inflicting  a 
punishment  but  is  convening  the  court  to  hear  and  determine  the  issues  and 
to  adjudge  a sentence  in  case  of  a finding  of  guilt.  This  construction  is 
supported  by  the  preceding  article  (No.  24,  A.  G.  N.)  which  after  pre- 
scribing the  punishments  a commanding  officer  is  authorized  to  inflict,  then 
provides  that — 

“ ‘No  other  punishment  shall  be  permitted  on  board  vessels  belonging 
to  the  Navy,  except  by  sentence  of  a general  or  summary  court  martial.’ 

“It  is  thus  seen  that  Congress  has  regarded  the  sentences  adjudged  by 
courts  martial  as  a punishment  by  the  court  and  not  by  the  commanding 
officer  who  orders  the  court,  as  he  is  not  permitted  to  inflict  such  punish- 
ments, when  in  excess  of  those  prescribed  in  the  article. 

“Consideration  has  also  been  given  to  the  opinion  of  the  Attorney  Gen- 
eral of  August  28,  1880,  wherein  it  was  held,  quoting  from  the  syllabus, 
that — 

“ ‘In  the  absence  of  legislation,  or  of  orders  from  competent  authority, 
forbidding  it,  personal  presence  within  the  territorial  limits  of  his  com- 
mand is  not  essential  to  the  validity  of  an  order  given  by  a department 
commander  appointed  a court  martial  within  such  limits — He  may  appoint 
general  courts  martial,  and  act  upon  the  record  of  proceedings  of  the  same, 
when  outside  the  territorial  limits  of  his  command’  (16  Op.  Atty.  Gen.  678). 

“In  the  course  of  his  opinion  the  Attorney  General  said: 

“ ‘In  the  absence  of  special  orders  or  legislation  to  that  effect,  I am  of 
opinion  that  personal  presence  within  the  territorial  limits  of  his  depart- 
ment is  not  essential  to  the  validity  of  commands  given  by  a department 
commander  to  be  executed  within  such  limits,  such,  for  instance,  as  the 
appointment  of  a court  martial. 
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“ ‘The  question  which  you  put  is  general  as  regards  the  absence  in 
question,  so  that  any  answer  is  necessarily  general  also.  Whether  there 
may  be  exceptions  to  it  growing  out  of  special  circumstances  attending 
absence  can  be  best  determined  when  those  circumstances  arise.’ 

“This  opinion  of  the  Attorney  General  is  cited  in  Winthrop’s  Military 
Law  and  Precedents  (2nd  ed.,  vol.  1,  p.  82),  where  in  discussion  of  the 
72nd  Article  of  War,  providing  that — 

“ ‘Any  general  officer  commanding  an  army,  a territorial  division  or  a 
department,  or  colonel  commanding  a separate  department,  may  appoint 
general  courts  martial  whenever  necessary,’ 

“the  following  statement  appears : 

“ ‘It  further  follows  from  the  terms  of  the  article  that  the  general  officer 
or  colonel  must  be  in  the  exercise  of  his  command  when  the  court  is  ordered, 
to  make  the  order  a legal  [P.  16]  one.  While  the  mere  fact  alone  that, 
when  issuing  the  order,  he  was  absent  from  his  command — as  where,  in  pur- 
suing hostile  Indians,  he  had  temporarily  passed  the  boundaries  of  his  depart- 
ment, or  where  he  had  temporarily  left  it  on  official  business — would  not 
properly  be  deemed  to  affect  the  legality  of  the  order,  the  result  would  be 
otherwise  where  the  absence  was  such  as,  by  military  law  or  usage,  to  detach 
him  from  his  command.  Thus,  where  a division  or  department  commander 
is  absent  for  any  considerable  period  from  his  command  by  reason  of  having 
received  and  taken  advantage  of  a leave  of  absence,  or  of  having  been  placed 
by  superior  authority  upon  some  distinct  and  separate  military  duty — as  the 
duty  of  sitting  as  a member  of  a court  or  board  at  a distance  from  his  depart- 
ment— his  authority  under  the  72d  article  will,  during  the  period  of  such 
absence,  strictly  and  properly  be  regarded  as  suspended,  even  if  no  other 
officer  be  assigned  to  command  in  his  place. 

“ ‘In  such  cases  indeed  the  same  power  that  has  originally  assigned  the 
officer  to  his  command,  the  President,  may  specially  order  that,  during  his 
absence  or  detaching  duty,  he  shall  continue  to  exercise  his  division  or  depart- 
ment command  as  if  he  were  present ; and  under  such  an  order  he  would  con- 
tinue to  be  authorized  to  convene  general  courts  therefor.  But,  in  practice, 
wherever  such  a commander  has  been  for  any  time  detached  from  his  com- 
mand, the  President  has  almost  invariably  at  once  assigned  some  other  officer 
to  exercise  the  command  in  his  absence.’ 

“In  the  naval  service  ‘the  same  power  that  originally  assigned  the  officer 
to  his  command,  the  President’  acting  through  the  Navy  Department,  has 
specially  ordered  that  during  the  ‘absence  of  the  officer  in  military  command, 
this  command,  with  all  its  authority  and  precedence,  devolves  and  rests  upon 
the  line  officer  eligible  to  command  next  in  rank  who  may  be  present  and 
on  duty  with  such  command.’ 

“The  conclusion  reached  in  this  case  is  further  borne  out  by  section  746 
of  Naval  Courts  and  Boards,  which  provides  that — 

“ ‘The  reviewing  power,  as  well  as  the  convening  power,  of  a court  martial 
vests  in  the  office,  not  in  the  person,  of  the  authority  so  acting.  Thus,  when 
the  reviewing  power  is  vested  in  the  convening  authority  and  the  officer  who 
has  ordered  the  court  has  been  relieved  or  is  absent,  it  is  competent  for  his 
successor  in  office,  whether  temporary  or  permanent,  to  act  as  reviewing 
authority.’ 

“It  has  not  been  requested  nor  is  it  necessary  in  the  cases  presented, 
to  render  any  opinion  as  to  the  legality  of  any  orders  that  might  have 
been  issued  by  the  regular  commanding  officer  during  his  absence,  as  he 
issued  none.  It  is  sufficient  to  say  [P.  17]  that  after  consideration  of 
the  law  and  the  circumstances  of  these  cases,  I am  of  the  opinion  that  the 
proceedings,  findings,  and  sentences  of  the  deck  courts  in  question  are  legal.” 

(File:  MM-Beaver,  Earnest/A17-22  (280117),  February  18,  1928.) 


COURT:  CONSTITUTION  OF. 

In  reviewing  the  record  of  proceedings  in  the  general  court-martial  case  of 
a seaman,  second  class,  U.  S.  Navy,  it  was  noted  that  an  officer  sat  as  a mem- 
ber, and  as  such  member  signed  the  record  of  proceedings,  who  had  not  been 
named  in  the  precept.  The  record  of  proceedings  included  therein  a letter  from 
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the  Bureau  of  Navigation  directing  this  officer  to  report  to  the  president  of 
the  court  for  duty  as  a member. 

Held:  In  accordance  with  par.  2,  sec.  557,  Naval  Courts  and  Boards,  1923,  in 
order  for  this  officer  to  sit  as  a member  it  was  necessary  to  have  had  a modifi- 
cation to  the  precept  signed  by  the  convening  authority. 

It  is  well  settled  that  an  officer  cannot  serve  as  a member  of  a general  court 
martial  unless  he  is  designated  as  such  by  the  convening  authority.  (See  Naval 
Digest,  1916,  p.  122,  pars.  37-40;  C.  M.  O.  114,  1918,  27.)  As  trial  by  a court 
not  regularly  constituted  is  not  a trial  which  can  be  said  to  be  “due  process  of 
law,”  the  above  irregularity  results  in  invalidating  the  proceedings  in  this  case 
(22  Op.  Atty.  Gen.  137). 

The  accused  may  be  brought  to  trial  before  a new  court  for  the  same  offense 
that  was  preferred  against  him  in  this  case,  and  a plea  of  former  jeopardy 
would  not  lie  since  the  court  by  reason  of  improper  membership  had  no  juris- 
diction (sec.  741  (f),  Naval  Courts  and  Boards). 

In  view  of  the  foregoing,  the  proceedings,  findings,  and  sentence  in  this  case 
were  disapproved  (MM-Winslow,  Wm.  A/A17-20  (280110),  G.  C.  M.  Rec.  No. 
68698,  February  24,  1928). 


EVIDENCE;  relevance  of. 

A machinist’s  mate  second  class,  U.  S.  Navy,  was  tried  by  general  court  mar- 
tial and  found  guilty  of  the  following  charges : 

Charge  I. — Absence  from  station  and  duty  after  leave  had  expired. 

Charge  II. — Scandalous  conduct  tending  to  the  destruction  of  good  morals. 
(Specification  1 — lascivious  conduct;  specification  2 — indecent  proposal.) 

In  reviewing  this  case  it  was  noted  that  the  judge  advocate,  in  support  of 
specification  1 of  charge  II  introduced  evidence  [P.  18]  over  the  objection  of 
the  accused,  of  acts  similar  to  that  act  alleged  in  the  specification. 

Held:  The  above  evidence  was  clearly  inadmissible  and  was  prejudicial  to 
the  substantial  interests  of  the  accused.  Therefore  the  findings  on  specifica- 
tion 1 of  charge  II  were  set  aside  (File:  MM-Bishop,  Ernest  R/A17-20  (271128) , 
G.  C.  M.  Rec.  No.  68201,  December  13,  1927). 


MANSLAUGHTER:  proof  of. 

A fireman  first  class,  U.  S.  Navy,  was  tried  by  general  court  martial  on  the 
charge  of  “Conduct  to  the  prejudice  of  good  order  and  discipline”  and  was 
acquitted  thereof.  The  convening  authority  approved  the  proceedings,  findings, 
and  acquittal  on  November  14,  1927. 

The  specification  under  the  charge  reads  as  follows : 

“In  that , now  a fireman  first  class,  U.  S.  Navy,  while  so  serving 

on  board  the  U.  S.  S. , did,  on  or  about  September  15,  1927,  on  the 

forecastle  of  the  said  ship,  willfully  and  without  justifiable  cause,  strike 

one , then  a seaman  second  class,  U.  S.  Navy,  with  his,  the  said  __ — ’s 

fist,  therein  and  thereby,  then  and  there  inflicting  a mortal  wound  in  and 
upon  the  nose  and  face  of  the  said , of  which  mortal  wound  so  in- 
flicted as  aforesaid,  the  said died  at  or  about  7 : 30  p.  m.,  on  Sep- 

tember 26,  1927.” 

From  the  evidence  adduced,  it  appears  that  the  following  facts  were  estab- 
lished beyond  doubt:  (1)  that  the  accused  was  informed  by  a shipmate  that 
the  deceased  had  made  a statement  that  he,  the  accused,  had  committed  sodomy 
upon  him,  the  deceased;  (2)  that  the  accused  at  once  went  to  the  deceased, 
told  the  deceased  to  stand  up,  and  then  struck  the  deceased  on  the  nose  with 
his  fist,  the  blow  not  being  hard  enough  to  knock  the  deceased  down;  (3)  the 
deceased  reported  at  sick  bay  suffering  from  severe  nasal  hemorrhages  for 
which  he  was  duly  treated  by  the  medical  officer  attached  to  the  ship;  (4)  dur- 
ing the  ensuing  six  days,  the  deceased  was  under  the  care  of  the  ship’s  medical 
officer,  and  suffered  four  or  five  serious  nasal  hemorrhages  during  that  time; 
(5)  six  days  after  the  blow  was  struck,  the  deceased  was  transferred  to  a shore 
hospital  in  serious  condition,  and  was  placed  under  the  care  of  the  chief  of  the 
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eye,  oar,  and  nose  section  of  the  U.  S.  Army  hospital  at  Ancon;  (0)  from  the 
sixth  to  the  eleventh  day  after  the  blow  was  administered,  the  deceased  was 
treated  for  post  nasal  hemorrhages  and  blood  transfusion  was  administered ; 
and  (7)  on  the  eleventh  day  after  the  blow  was  struck  the  deceased  died 

fP.  191  There  is  evidence  In  the  record  that  the  deceased  might  have  died  from 
a prior  cause,  that  is,  internal  hydrocephalus,  but  even  assuming  this  to  be  a fart, 
the  testimony  of  the  medical  officers  who  appeared  in  the  case  clearly  establishes 
beyond  doubt  that  this  alone  was  not  the  cause  of  death.  If  the  deceased  died 
from  internal  hydrocephalus,  it  was  because  that  condition  had  been  disturbed. 
The  disturbance  was  undoubtedly  the  blow  on  the  nose  administered  by  the 
accused.  Other  evidence  is  to  the  effect  that  the  primary  cause  of  death  was  the 
fracture  of  the  nose  followed  by  prolonged  hemorrhages.  Another  opinion  offered 
in  the  trial  by  a medical  officer  was  to  the  effect  that  death  was  due  to  a fracture 
of  the  nose  complicated  by  hemorrhage  and  internal  hydrocephalus.  Assuming 
that  the  court  believed  the  evidence  most  favorable  to  the  accused,  that  is,  that 
the  deceased  died  from  a disturbance  of  the  internal  hydrocephalus,  the  accused 
is  still  criminally  liable  as  charged  for  the  death  of  the  deceased,  there  being  no 
doubt  from  the  evidence  in  the  record  that  the  accused  caused  the  disturbance 
involved.  In  this  connection,  the  following  quotation  from  Corpus  Juris,  volume 
29,  page  1082,  et  seq.,  which  is  amply  supported  by  reliable  authorities,  is 
pertinent : 

“ Prior  causes. — If  the  deceased  was  in  feeble  health  and  died  from  the 
combined  effects  of  the  injury  and  of  his  disease,  or  if  the  injury  accelerated 
the  death  from  the  disease,  he  who  inflicted  the  injury  is  liable,  although 
the  injury  alone  would  not  have  been  fatal.  The  same  rule  applies,  although 
the  disease  itself  would  probably  have  been  fatal,  if  the  injury  accelerated 
death.  It  is  immaterial  that  defendant  did  not  know  that  the  deceased  was 
in  the  feeble  condition  which  facilitated  the  killing,  or  that  he  did  not  rea- 
sonably anticipate  that  his  act  would  cause  death.  But  if  the  death  was 
solely  due  to  disease,  and  was  not  caused  or  hastened  by  the  injury,  defend- 
ant is  not  liable.  If  the  deceased  was  suffering  from  a prior  fatal  injury  and 
defendant’s  act  contributed  to  or  accelerated  his  death,  defendant  is  liable.” 

The  specification  in  this  case  charged  the  accused  with  manslaughter  in  the 
killing  of  the  deceased.  For  definition  and  discussion  of  the  subject  of  “man- 
slaughter,” reference  should  be  had  to  section  294,  Naval  Courts  and  Boards,  1923, 
and  to  Naval  Digest,  1916,  pages  348,  et  seq.  From  these  references,  it  is  clear 
that  under  the  facts  of  this  case  the  accused  is  guilty  of  “involuntary  man- 
slaughter” in  willfully  and  intentionally  striking  the  deceased  on  the  nose  with 
his  fist,  which  was  an  unlawful  act  not  amounting  to  a felony  nor  naturally 
tending  to  cause  death  or  great  bodily  harm.  ( See  secs.  221  and  235,  Naval  Courts 
and  Boards.) 

[P.  20]  From  the  foregoing,  it  was  held  that,  even  though  the  court  believed 
all  the  evidence  most  favorable  to  the  accused,  the  accused  was  guilty  of  “invol- 
untary manslaughter”  as  charged,  and  the  court  erred  in  finding  the  specification 
of  the  charge  not  proved  and  the  accused  of  the  charge  not  guilty. 

But  even  had  the  evidence  supported  the  court’s  finding  that  the  accused  was 
not  guilty  of  involuntary  manslaughter,  for  example,  that  death  resulted  from 
some  intervening  cause  not  directly  arising  as  a result  of  the  accused’s  act  of 
striking  the  deceased,  and  the  evidence  is  uncontroverted  that  he  was  struck  by 
the  accused,  the  court  still  possessed  ample  authority,  which  it  did  not  exercise, 
to  find  the  specification  proved  in  part,  that  is,  of  finding  that  the  accused  willfully 
and  without  justifiable  cause  struck  another  person  in  the  Navy,  and  the  accused 
guilty  in  a less  degree  than  charged,  since  mere  words  will  not  justify  an  assault 
(sec.  235,  Naval  Courts  and  Boards)  or  the  act  of  striking  another  (see  Naval 
Digest,  1916,  p.  358). 

In  view  of  the  preceding  remarks,  the  finding  and  acquittal  in  this  case  were 
held  to  be  not  in  accordance  with  the  evidence  and  they  were  therefore  set  aside 
by  the  Secretary  of  the  Navy  (File:  MM-Dixon,  Edward  O/A17-20  (271112), 
G.  C.  M.  Rec.  No.  68154,  January  13,  1928). 
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PROBATION : retention  in  service  on  probation  after  expiration  of  enlist- 
ment. 

The  accused,  a ship’s  cook,  third  class,  U.  S.  Navy,  was  tried  and  convicted  on 
the  charge  of  “Drunkenness.”  The  sentence  adjudged  by  the  court  included 
reduction  in  rating  to  apprentice  seaman,  confinement  for  nine  months,  bad- 
conduct  discharge,  and  accessories. 

In  view  of  the  unanimous  recommendation  to  clemency  made  by  the  court, 
the  convening  authority,  in  acting  on  the  case,  held  in  abeyance  those  portions 
of  the  sentence  involving  confinement  with  corresponding  accessories  and  bad- 
conduct  discharge,  with  a view  to  withholding  the  execution  entirely  upon  the 
successful  completion  of  the  probationary  period  of  nine  months. 

In  reviewing  the  record  of  proceedings  it  was  noted  that  execution  of  the 

foregoing  action  of  the  convening  authority  will  retain in  the  service  on 

probation  for  a period  of  about  eight  (8)  months  after  the  expiration  of  his 
enlistment  on  December  28,  1927.  (For  similar  case,  see  Bureau  of  Supplies  and 
Accounts  Memoranda,  vol.  2,  July  1,  1907,  to  January  31,  1910,  p.  898.) 

It  was  further  noted  that  the  record  of  proceedings  in  the  case  failed  to 
include  a statement  that  the  provisions  of  section  [P.  2]  590,  Naval  Courts  and 
Boards,  1923,  were  complied  with.  However,  that  omission  does  not  invalidate 
the  proceedings. 

Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence,  and 
the  action  of  the  convening  authority  thereon,  w^ere  held  to  be  legal  (File:  MM- 
Choqudtte,  Joseph  C/A17-20  ( 271104),  G.  C.  M.  Rec.  No.  68428,  February  4,  1928). 


RESTORATION  TO  DUTY  AFTER  EXPIRATION  OF  ENLISTMENT. 

In  reviewing  the  general  court-martial  case  of  an  enlisted  man,  it  was  noted 
in  the  action  of  the  convening  authority  that  he  directed  that  the  accused  be 
released  from  arrest  and  restored  to  duty.  Restoration  to  duty  was  ineffective 
as  the  accused  was  no  longer  in  the  naval  service,  his  enlistment  having  previ- 
ously expired. 

Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence,  and  the 
proceedings  and  findings  in  revision,  and  the  action  of  the  convening  authority 
thereon  were  held  to  be  legal  (File:  MM-Marbeiter,  Anthony /A17-20  ( 271015), 
G.  C.  M.  Rec.  No.  68035,  December  21,  1927). 


SENTENCE  INVOLVING  FORFEITURE  OF  ALL  PAY  AND  ALLOWANCES 
AND  ALSO  ACCESSORIES. 

Three  privates,  U.  S.  Marine  Corps,  were  tried  by  general  court  martial, 
and  the  sentence  adjudged  in  the  case  of  each  accused  included  forfeiture  of 
“all  pay  and  allowances  that  may  become  due  him.” 

Held:  That  part  of  the  sentence  which  reads  “to  forfeit  all  pay  and  allow- 
ances that  may  become  due  him”  is  in  conflict  with,  and  in  excess  of,  that  part 
of  the  sentence  involving  “accessories,”  as  that  term,  as  defined  in  section  883 
(footnote  30)  Naval  Courts  and  Boards,  1923,  includes  forfeitures  of  pay  and 
allowances,  less  certain  exemptions,  namely,  three  dollars  ($3)  per  month 
for  prison  expenses,  and  certain  gratuities.  That  part  of  the  footnote  reading — • 

“Marines  sentenced  by  general  court  martial  to  dishonorable  discharge 
should  also  be  sentenced  to  forfeiture  of  all  pay  and  allowances  that  may 
become  due  during  their  current  enlistment,  with  the  exceptions  noted 
above” 

is  implied  with  when  “accessories”  is  included  as  a part  of  the  sentence. 

The  court  was  ordered  to  reconvene  for  the  purpose  of  setting  out  in  the 
record  of  proceedings  in  revision  the  sentence  in  the  case  of  each  accused  cor- 
rectly amended.  The  sentence  as  amended  should  exclude  the  words  “forfeiture 
of  pay  and  allowances  that  may  become  due  him”  (File:  MM-Butler,  David 
A/A17-20  (280104),  February  18,  1928), 
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[P.  22]  SENTENCE:  exceeding  legal  limitations. 

An  enlisted  man,  U.  S.  Navy,  was  convicted  by  general  court  martial  under 
charge  I of  “Absence  from  station  and  duty  after  leave  had  expired”  and  under 
charge  II  of  “Absence  from  station  and  duty  without  leave.”  He  was  sen- 
tenced to  be  confined  for  a period  of  12  months,  then  to  be  dishonorably  dis- 
charged from  the  United  States  naval  service,  and  to  suffer  all  the  accessories  of 
said  sentence. 

Held:  The  sentence  as  adjudged  exceeded  the  legal  limitation  prescribed  for 
the  offense  of  absence  from  his  station  or  duty  without  leave  or  after  his  leave 
has  expired.  That  portion  of  the  sentence  relating  to  discharge  will  therefore  be 
reduced  to  a bad-conduct  discharge  in  order  that  the  sentence  may  not  exceed 
the  legal  limitation  prescribed  (File:  MM-Livesay,  Harry  II/A17-20  (2^0118), 
G.  C.  M.  Rec.  No.  68706,  February  20,  1928). 

For  a like  holding  in  a similar  case,  see  G.  C.  M.  Record  No.  68241,  File  MM- 
Taylor,  Arnold  L/A17-20  (271207),  December  30,  1927. 


SPECIFICATION : defective,  for  lack  of  particularity. 

An  enlisted  man  was  charged  with  “Conduct  to  the  prejudice  of  good  order 
and  discipline,”  specification  2 thereunder  alleging  the  use  of  profane  and  obscene 
language,  without  setting  out  the  language  used. 

Held:  This  specification  is  defective,  as  oral  statements  forming  the  gist  of  the 
offense  must  be  set  out  in  as  nearly  the  exact  words  as  possible,  qualified  by 
words  “or  words  to  that  effect.” 

Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence,  and 
the  action  of  the  convening  authority  thereon  were  legal  (File:  MM-Laine, 
John  E/A17-20  (271214),  G.  C.  M.  Rec.  No.  68436,  January  19,  1928). 


SPECIFICATIONS : multiplicity  of. 

A boilermaker,  second  class,  U.  S.  Navy,  was  tried  by  general  court  martial  on 
the  charge  of  “Scandalous  conduct  tending  to  the  destruction  of  good  morals” 
(specification  1,  permitting  oral  coition;  specification  2,  lascivious  conduct). 
He  was  found  guilty  and  sentenced  to  reduction  to  rating  of  fireman,  third  class, 
confinement  four  (4)  years,  dishonorable  discharge,  and  accessories. 

Specification  2 was  preferred  to  provide  for  exigencies  of  proof  as  it  alleged 
an  act  included  in  the  act  alleged  in  specification  1. 

Held:  The  law  permits  as  many  specifications  to  be  preferred  as  are  nec- 
essary to  provide  for  every  possible  contingency  [P.  23]  in  the  evidence, 
where  the  legal  character  of  the  offense  cannot  be  precisely  known  or  defined 
until  developed  by  the  proof.  It  is  quite  proper  in  important  cases  to  specify 
the  offense  under  two  or  more  specifications  (C.  M.  O.  19,  1911,  pp.  3^4 ; 1 Winth. 
204-205). 

As  the  sentence  adjudged  was  not  in  excess  of  the  limitation  of  punishment 
prescribed  for  specification  1,  leaving  out  of  consideration  specification  2,  the 
proceedings,  findings,  and  sentence,  subject  to  the  above  remarks,  were  held  to 
be  legal  (File:  MM-Bousson,  Wm.  O/A17-20  ( 270920),  G.  C.  M.  Rec.  No.  68186, 
December  9,  1927). 


BIDS  : RELEASE  FROM. 

Upon  bids  being  taken  by  the  Bureau  of  Yards  and  Docks  for  painting  hangar 
doors  and  steel  sash,  the  lowest  bid  submitted  was  $3,230,  the  next  lowest  being 
$6,800.  The  low  bid  was  supported  by  a bid  bond  of  $500.  The  low  bidder 
now  contends  that  the  amount  stated  in  its  bid  was  a clerical  error  and  should 
have  been  $13,230.  It  therefore  asks  to  be  relieved  of  its  bid. 

The  bid  bond  of  $500  was  uniform  and  did  not  depend  upon  the  amount  of 
the  bid  and  therefore  the  bidder  was  not  put  on  notice  by  the  penalty  of  the 
bond  of  the  error  in  its  bid.  An  affidavit  was  submitted  stating  that  the  bid 
was  in  error  and  also  the  original  estimate  sheet  shows  clearly  an  aggregate 
of  items  of  $13,230. 
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Held:  In  accordance  with  decisions  of  the  Comptroller  General  of  June  4, 
1927  (6  Comp.  Gen.  786)  and  June  10,  1927  (6  Comp.  Gen.  815),  the  only  excep- 
tion to  the  rule  that  a bidder  must  be  held  to  his  bid  is  where  there  is  conclu- 
sive evidence  that  is  so  apparent  that  the  contracting  officer  must  be  presumed 
to  have  known  that  the  bid  is  not  intended  by  the  bidder. 

Upon  the  above  statement  of  facts,  the  case  in  question  comes  within  the 
exception  outlined  by  the  Comptroller  General  and  the  bidder  may  be  relieved 
of  its  bid  (File:  QP  ( Painting) /NA4  (271028),  November  3,  1927). 


BOARD  OF  INVESTIGATION : convening  authority. 

Held:  Where  a board  of  investigation  is  convened  by  an  officer  not  in  fact  a 
senior  officer  afloat,  nor  otherwise  having  authority  to  convene  a board  of  inves- 
tigation in  accordance  with  section  [P.  24]  1176,  note  14,  Naval  Courts  and 

Boards,  1923,  the  proceedings  have  no  legal  effect  (File : DD236/A17-25  (271102), 
January  7,  1928). 


BOARD  OF  INVESTIGATION : naming  op  civilians  as  defendants  before. 

Held:  A board  of  investigation  has  no  authority  to  make  a civilian,  or  a per- 
son over  whom  it  has  no  jurisdiction,  a defendant,  but  such  person,  at  his  own 
request,  may  be  made  an  interested  party  and  be  permitted  to  be  present  during 
the  course  of  the  investigation,  examine  witnesses,  and  introduce  new  matter 
pertinent  to  the  investigation  in  the  same  manner  as  a defendant  (File:  NZ2 
(Pensacola,  Fla.)/A17-26  (280112),  February  4,  1928). 


DEATH:  presumption  of. 

A man  reenlisted  in  the  naval  service  on  August  24,  1916;  was  declared  a 
deserter  on  April  16,  1919,  while  his  vessel  was  cruising  in  Italian  waters,  and 
has  not  since  returned  to  naval  jurisdiction  nor  communicated  with  his  friends 
or  relatives. 

The  question  presented  for  decision  was  whether  the  above  facts  were  suffi- 
cient to  warrant  the  Navy  Department  declaring  this  man  dead  for  the  purpose 
of  settling  his  estate. 

Held:  It  is  not  the  function  of  the  Navy  Department  to  declare  a man  dead 
“for  the  purpose  of  settling  his  estate.”  The  Navy  Department  restricts  its 
decisions  in  this  respect  to  cases  in  which  it  becomes  necessary,  for  purposes 
of  naval  administration,  to  pass  upon  the  question  of  whether  a man  is  to  be 
considered  as  dead.  In  a case  where  no  question  of  naval  administration  de- 
pends thereon  there  is  no  ground  for  the  Navy  Department  taking  it  upon  itself 
to  officially  declare  a man  to  be  dead  (File:  MM-Martin,  Norman  A/P19-5 
(271223),  February  4,  1928). 


ENLISTMENT:  extension  of. 

Held:  An  agreement  to  extend  an  enlistment,  unless  canceled  prior  to  effective 
date  thereof  as  provided  in  article  D-1006  (3)  Bureau  of  Navigation  Manual, 
would  be  effective  in  a case  where  an  enlisted  man  is  awaiting  action  of  a general 
court  martial  or  in  a status  of  desertion  at  the  time  such  extension  of  enlistment 
becomes  operative  (File:  MM-Grinder,  Frank  M/P14-4  (270117),  February  7, 
1928). 


FLEET  NAVAL  RESERVE : pay,  administrative  duty — punishment  white 

PERFORMING  ADMINISTRATIVE  DUTY. 

Certain  questions  were  asked  of  the  Navy  Department  relative  to  the  interpre- 
tation of  section  21,  third  paragraph,  of  the  [P.  25]  Naval  Reserve  Act  approved 
February  28,  1925  (43  Stat.,  1086,  U.  S.  C.,  title  34,  section  772),  which  provides: 

“In  addition  to  the  pay  to  which  they  may  otherwise  become  entitled  under 
this  section,  officers  of  or  below  the  grade  or  rank  of  captain  of  the  Fleet  Naval 
Reserve  regularly  assigned  to  and  commanding  organizations  of  the  Fleet 
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Naval  Reserve,  organized  under  regulations  prescribed  by  the  Secretary  of 
the  Navy  and  having  administrative  functions,  shall  receive  compensation  at 
the  rate  of  $240  a year  for  the  faithful  performance  of  the  administrative 
duties  connected  therewith.” 

Ileld:  (a)  It  is  lawful  to  withhold  the  administrative  duty  pay  of  a Fleet  Naval 
Reserve  officer  in  any  quarter  until  the  Bureau  of  Navigation  is  satisfied  that  the 
administrative  duties  have  been  faithfully  performed. 

(&)  If  it  later  appears  to  the  bureau  that  such  duties  were  not  faithfully  per- 
formed, it  is  lawful  to  permanently  withhold  administrative  duty  pay  for  the 
quarter  concerned. 

(c)  Reserve  division  commanders  performing  administrative  duties  for  which 
additional  compensation  is  authorized,  while  not  in  a general  active  duty  status, 
are  in  a status  which  subjects  them  to  the  laws,  regulations,  and  orders  for  the 
government  of  the  Navy,  and  are  subject  to  punishment  under  such  laws,  regula- 
tions and  orders.  Further  held  that  a letter  of  reprimand  for  failure  to  exercise 
reasonable  care  and  diligence  in  the  performance  of  his  administrative  duties 
may  properly  be  addressed  to  such  officer  by  the  Secretary  of  the  Navy  as  an 
administrative  matter  (File:  QR1/L1G-4  ( 271109),  February  23,  1928). 


FLEET  NAVAL  RESERVE : transfer  to,  approved  but  not  consummated  ; 

EFFECT  OF  ACQUIESCENCE. 

An  enlisted  man  of  the  Navy  applied  for  transfer  to  the  Fleet  Naval  Reserve 
with  the  benefits  of  sixteen  years’  service,  prior  to  the  expiration  of  his  last 
enlistment.  On  February  21,  1918,  the  Bureau  of  Navigation  authorized  the 
transfer  to  be  made  on  May  20,  1919.  The  man  was  given  an  honorable  discharge 
on  May  17,  1919,  on  account  of  expiration  of  enlistment,  instead  of  being  trans- 
ferred to  the  Fleet  Naval  Reserve  as  authorized. 

On  the  above  statement  of  facts  a decision  was  requested  as  to  the  status  of 
this  man  relative  to  the  Fleet  Naval  Reserve. 

Held:  The  act  of  August  29,  1916  ( 39  Stat.  589),  which  was  in  force  at  the 
time  the  transfer  in  question  to  the  Fleet  Naval  Reserve  was  authorized  provided 
relative  to  this  subject  as  follows : 

“In  addition  to  the  enrollments  in  the  Fleet  Naval  Reserve  above  pro- 
vided, the  Secretary  of  the  Navy  is  authorized  [P.  26]  to  transfer  to 
the  Fleet  Naval  Reserve  at  any  time  within  his  discretion  any  enlisted  man 
of  the  naval  service,  and  any  enlisted  man,  at  the  expiration  of  a term  of 
enlistment  who  may  be  then  entitled  to  an  honorable  discharge,  after 
sixteen  years’  naval  service:  Provided , That  such  transfers  shall  only  be 
made  on  voluntary  application  and  in  the  rating  in  which  then  serving, 
and  the  men  so  transferred  shall  be  continued  in  the  Fleet  Naval  Reserve 
until  discharged  by  competent  authority.” 

It  will  be  observed  from  the  above-quoted  statute  that  the  transfer  to  the 
Fleet  Naval  Reserve  of  a man  with  sixteen  years’  naval  service  was  to  take 
place  at  the  expiration  of  a term  of  enlistment.  Insofar  as  is  shown,  the 
applicant  failed  for  over  eight  years  to  take  any  steps  toward  asserting  his 
rights  under  the  Bureau  of  Navigation’s  authorization  of  February  21,  1919,  for 
his  transfer  to  the  Fleet  Naval  Reserve  on  May  20,  1919.  Without  going  into 
any  extended  discussion  as  to  what  may  constitute  prompt  and  effective  action 
to  assert  one’s  rights,  the  Navy  Department  considers  that  in  waiting  eight 
years  before  taking  action  to  assert  his  rights  this  man  clearly  failed  to  act 
promptly  and  that  his  discharge  of  May  17,  1919,  is  not  now  open  to  question. 

In  view  of  the  above,  this  man  has  no  status  in  the  Fleet  Naval  Reserve 
for  the  reason  that  his  discharge  of  May  17,  1919,  from  the  naval  service  is  not 
now  open  to  question  (File:  MM-Bunger,  Bernard  C/P.19-2  (1)  (271220), 
February  20,  1928). 


MATTRESSES : hammock,  appropriation  chargeable. 

On  a ship  equipped  with  bunks  and  mattresses  for  same  it  had  been  the 
practice  to  store  the  hammocks  and  mattresses  of  men  who  reported  on  board 
for  duty,  and  upon  their  transfer  to  issue  them  a hammock  and  mattress  from 
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those  that  had  been  turned  in  for  storage.  Upon  receiving  orders  to  transfer 
an  unusually  large  number  of  men,  it  was  found  that  the  number  of  mattresses 
available  for  issue  from  those  that  had  been  turned  in  for  storage  was  not 
sufficient  to  equip  all  men  of  the  draft.  Consequently  the  commanding  officer 
drew  from  store  additional  mattresses  to  the  value  of  $795.40  and  issued  them 
to  the  men  of  the  draft. 

A decision  wTas  requested  as  to  the  appropriation  chargeable,  attention  being 
invited  to  the  fact  that  the  appropriation  “Construction  and  Repair”  had 
already  been  charged  wuth  the  cost  thereof  by  the  vessel  issuing  the  mattresses. 

Held:  It  is  clear  from  the  language  contained  under  the  appropriation  “Con- 
struction and  Repair,”  as  set  forth  in  the  Naval  Appropriation  Act  for  the 
current  fiscal  year,  that  such  appropriation  [P.  27]  is  not  chargeable  with 
the  cost  of  these  mattresses,  the  subheading  “Purchase  of  materials  and  stores 
of  all  kinds”  under  said  appropriation  contemplating  only  the  purchase  of  such 
materials  and  stores,  including  ships’  mattresses,  as  may  be  required  in  connec- 
tion with  the  construction  and  repair  of  vessels  and  other  work  properly  com- 
ing under  the  cognizance  of  the  Bureau  of  Construction  and  Repair.  It  is 
equally  clear  that  there  is  no  appropriation  under  the  cognizance  of  the  Bu- 
reau of  Supplies  and  Accounts  which  can  legally  be  charged  with  the  cost  of 
these  mattresses. 

There  is  therefore  no  existing  naval  appropriation  which  can  legally  be 
charged  with  the  cost  of  the  hammock  mattresses  in  question  (File : BB37/538-6 
(271220),  February  24,  1928). 


MISCONDUCT:  suicide. 

Held:  The  act  of  suicide  does  not  of  itself  conclusively  rebut  the  presump- 
tion of  continuing  sanity.  Suicide  is  generally  conceded  to  be  a circumstance 
from  which,  among  others,  insanity  may  be  inferred,  but  it  does  not  in  any 
way  give  rise  to  a presumption  iu  that  regard  nor  does  it  shift  the  burden 
of  producing  evidence. 

Where  a man  in  the  naval  service  died  as  a result  of  suicide,  which  is  in 
itself  an  act  of  misconduct,  and  it  was  not  shown  that  he  was  insane  at  the 
time  he  took  his  own  life,  his  death  was  held  to  be  the  result  of  his  own 
misconduct  (File:  MM-Griebel,  John  B (271104),  January  3i,  1928). 


NAVAL  RESERVISTS:  legality  of  entering  into  contracts  with  the  gov- 
ernment FOB  MATERIAL  OR  SERVICES. 

A decision  was  requested  of  the  Navy  Department  as  to  whether  section 
1782,  U.  S.  Revised  Statutes,  prohibits  a member  of  the  Volunteer  Naval  Re- 
serve, class  V-l,  from  making  contracts  with  the  Government  for  material  or 
services. 

Section  113,  U.  S.  Criminal  Code  (act  of  March  4,  1909,  35  Stat.  1109;  U.  S.  C., 
title  18,  section  203)  which  supersedes  section  1782,  Revised  Statutes,  provides : 

“Whoever,  being  elected  or  appointed  a Senator,  Member  of  or  Delegate 
to  Congress,  or  a Resident  Commissioner,  shall,  after  his  election  or  ap- 
pointment and  either  before  or  after  he  has  qualified,  and  during  his  con- 
tinuance in  office,  or  being  the  head  of  a Department,  or  other  officer  or 

clerk  in  the  employ  of  the  United  States,  shall,  directly  or  indirectly, 
receive,  or  agree  to  receive,  any  compensation  whatever  for  any  services 
rendered  or  to  be  rendered  to  any  person,  either  by  himself  or  another,  in 
relation  to  any  proceeding,  contract,  claim,  controversy,  charge,  accusation, 
[P.  28]  arrest,  or  other  matter  or  thing  in  which  the  United  States  is 
a party  or  directly  or  indirectly  interested,  before  any  Department,  court 
martial,  Bureau,  officer,  or  any  civil,  military,  or  naval  commission  what- 
ever, shall  be  fined  not  more  than  ten  thousand  dollars  and  imprisoned 

not  more  than  two  years;  and  shall,  moreover,  thereafter  be  incapable  of 

holding  any  office  of  honor,  trust,  or  profit  under  the  Government  of  the 
United  States.” 

Held:  In  accordance  with  previous  decisions  of  the  Navy  Department  (File 
28550-373 : 1,  August  22,  1918,  referred  to  in  C.  M.  O.  No.  114,  1918 ; File 
3973-215:8-15,  March  19,  1925),  section  113,  Criminal  Code  (supra)  does  not 
include  enlisted  members  of  the  Naval  Reserve,  and  enlisted  members  thereof, 
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whether  on  active  or  inactive  duty,  may  enter  into  contracta  with  the  Navy 
(File:  MM-Campbell,  Thomas  M/P16-3(8)  (280203),  February  17,  1928). 


FAY  : CHECK  AGE  OF,  GENERAL  COURT-MARTIAL  PRISONERS. 

information  was  requested  relative  to  the  checkage  of  a general  court-martial 
prisoner  who  at  the  time  of  his  transfer  to  the  naval  prison  was  still  indebted 
to  the  United  States  on  account  of  unliquidated  portion  of  loss  of  pay  adjudged 
by  prior  sentence  of  a summary  court  martial.  It  was  stated  that  if  the  sum- 
mary court-martial  checkage  must  be  made,  the  man  would  be  discharged  under 
the  general  court-martial  sentence  before  the  balance  due  under  the  summary 
court-martial  sentence  had  been  liquidated,  and  it  will  be  necessary  to  furnish 
prison  allowance,  civilian  clothing,  and  gratuity  from  the  appropriation  “Pay, 
Miscellaneous.” 

Held:  Previous  instructions  on  the  subject  have  been  superseded  by  Change 
No.  5,  Naval  Courts  and  Boards,  1923,  dated  September  12,  1927,  under  which 
a new  second  paragraph  was  added  to  Note  30,  section  883,  Naval  Courts  and 
Boards,  reading  as  follows: 

“Any  unliquidated  portions  of  loss  of  pay  under  prior  sentences  of 
deck  courts  or  summary  courts  martial  are  automatically  remitted  upon 
approval  of  a sentence  of  a general  court  martial  involving  confinement  in 
a naval  prison,  with  loss  of  pay  as  provided  in  this  section.  However, 
where  sentences  of  general  courts  martial  involving  such  confinement  and 
loss  of  pay  are,  after  approval  by  the  convening  authority,  disapproved, 
wholly  remitted  or  set  aside  by  the  Navy  Department,  or  a naval  prison  is 
not  designated  as  the  place  of  confinement,  such  action  will  automatically 
nullify  ab  initio  the  remission  of  loss  of  pay  provided  for  in  the  preceding 
sentence.” 

[P.  29]  Accordingly,  under  existing  instructions,  the  unliquidated  portion 
of  loss  of  pay  adjudged  by  prior  sentence  of  summary  court  martial  in  the 

specific  case  of was  “automatically  remitted”  upon  approval  of  the 

sentence  of  the  general  court  martial  in  his  case,  which  involved  confinement 
in  a naval  prison  and  loss  of  pay.  After  the  prisoner’s  accrued  pay  as  an 
apprentice  seaman  undergoing  sentence  of  general  court  martial  has  discharged 
his  indebtedness  to  the  United  States,  the  balance  of  pay  accruing  to  this  man’s 
credit  is  forfeited,  except  such  amounts  as  may  be  required  to  meet  the  cost 
of  necessary  prison  expenses,  civilian  clothing,  transportation,  subsistence,  and 
gratuity,  as  provided  in  the  first  paragraph  of  note  30,  section  883,  Naval  Courts 
and  Boards.  In  any  event,  there  is  no  authority  to  defray  the  cost  of  any  of 
these  items  from  the  appropriation  “Pay,  Miscellaneous,”  as  intimated  in  refer- 
ence, unless  it  is  definitely  established  that  pay  accruing  to  the  man,  and 
exempted  from  forfeiture  as  aforesaid,  plus  any  amount  to  his  credit  on  date 
of  approval  of  the  general-court-martial  sentence  in  his  case,  is  insufficient  for 
the  purpose  of  meeting  such  expenses  (File:  MM-Eschert,  Alfred,  A/L16-4  (4) 
(280208),  February  16,  1928). 


PENSION : DISABLED  ENLISTED  MEN  WITH  TEN  YEARS’  SERVICE. 

An  ex-chief  gunner’s  mate,  U.  S.  Navy,  who  is  now  a beneficiary  of  the  Naval 
Home  and  in  receipt  of  a pension  of  $72  per  month  under  the  general  law, 
applied  to  the  Secretary  of  the  Navy  for  further  relief  under  the  terms  of 
section  4757  of  the  Revised  Statutes  (U.  S.  C.,  title  38,  sec.  230),  which  provides 
as  follows: 

“Every  disabled  person  who  has  served  in  the  Navy  or  Marine  Corps 
as  an  enlisted  man  or  as  an  appointed  petty  officer,  or  both,  for  a period 
not  less  than  ten  years,  and  not  been  discharged  for  misconduct,  may  apply 
to  the  Secretary  of  the  Navy  for  aid  from  the  surplus  income  of  the  naval 
pension  fund ; and  the  Secretary  of  the  Navy  is  authorized  to  convene  a 
board  of  not  less  than  three  naval  officers,  one  of  whom  shall  be  a surgeon, 
to  examine  into  the  condition  of  the  applicant,  and  to  recommend  a suitable 
amount  for  his  relief,  and  for  a specified  time,  and  upon  the  approval  of 
such  recommendation  by  the  Secretary  of  the  Navy,  and  certificate  thereof 
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to  the  Commissioner  of  Pensions,  the  amount  shall  be  paid  in  the  same 
manner  as  is  provided  in  the  preceding  section  for  the  payment  to  persons 
disabled  by  long  service  in  the  Navy ; but  no  allowance  so  made  shall 
exceed  the  rate  of  a pension  for  full  disability  corresponding  to  the  grade 
of  the  applicant,  nor,  if  in  addition  to  a pension,  exceed  one-fourth  [P.  30] 
the  rate  of  such  pension  (R.  S.  sec.  4757 ; Dec.  23,  1886,  ch.  9,  24  Stat.  353).” 

Pursuant  to  the  above  law,  the  Secretary  of  the  Navy,  through  the  Chief  of 
the  Bureau  of  Navigation,  convened  a board  of  three  naval  officers,  one  of  whom 
was  a surgeon,  to  examine  into  the  condition  of  the  applicant,  and  to  make 
the  recommendation  required  by  the  terms  of  the  above-quoted  statute. 

The  duly  appointed  board  of  examiners  in  this  case  examined  the  applicant 
and  made  an  unfavorable  recommendation  on  his  claim  for  further  relief. 

The  question  was  presented  to  the  Navy  Department  as  to  whether  relief  under 
Section  4757,  Revised  Statutes,  can  legally  be  refused. 

Held:  An  individual  can  be  granted  no  relief  under  the  statute  until  the  re- 
quired board  has  recommended  “a  suitable  amount  for  his  relief”  and  such 
recommendation  has  been  approved  by  the  Secretary  of  the  Navy.  In  the  ab- 
sence of  such  recommendation  by  the  statutory  board  the  Secretary  of  the  Navy 
is  without  authority  to  grant  relief  in  any  case  (File:  MM -Reeves,  George 
F/L16-9  (9)  (280106),  February  23,  1928). 

C.  M.  0.  3—1928 

[P.  4]  CHARGES  AND  SPECIFICATIONS:  multiplicity  of  specifications. 

SENTENCE:  not  excessive. 

Pay  Clerk  John  R.  Spencer,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  Naval  Station,  Key  West,  Fla., 
on  December  2,  1927,  on  the  following  charges : 

Charge  I. — Embezzlement  of  money  of  the  United  States  intended  for  the  naval 
service  thereof. 

Charge  II. — Scandalous  conduct  tending  to  the  destruction  of  good  morals. 
(Adultery.) 

Additional  charges : 

Charge  I. — Falsehood. 

Charge  II. — Scandalous  conduct  tending  to  the  destruction  of  good  morals. 
(Specification  1,  making  false  affidavit;  specification  2,  raising  note  from  $109 
to  $1,100.) 

Charge  III. — Scandalous  conduct  tending  to  the  destruction  of  good  morals. 
(Specification  1,  forging  endorsement  on  check;  specification  2,  knowingly  pre- 
senting check  with  forged  endorsement.) 

Charge  IV. — Breaking  arrest. 

Charge  V. — Absence  from  station  and  duty  without  leave. 

The  court  convicted  the  accused  of  charge  I of  the  original  charges  and  of 
charges  I,  II,  III,  IV,  and  V of  the  additional  charges.  He  was  acquitted  of 
charge  II  of  the  original  charges. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service  and  to  be  imprisoned  at  hard  labor  for  a period  of  10  years. 

On  February  2,  1928,  the  Judge  Advocate  General  of  the  Navy  placed  the  fol- 
lowing remarks  on  the  record : 

“In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court 
martial  of  Pay  Clerk  John  R.  Spencer,  U.  S.  Navy,  it  is  noted  that  the  ac- 
cused, under  charge  I,  was  charged  with  ‘Embezzlement  of  money  of  the 
United  States  [P.  5]  intended  for  the  naval  service  thereof”  two  specifi- 
cations). Specification  1 alleged  that  the  accused  feloniously  embezzled  and 
converted  to  his  own  use  certain  sums  of  money.  Specification  2 alleged 
technical  embezzlement  in  that  the  accused  failed  safely  to  keep  the  identical 
sums  of  money  alleged  to  have  been  converted  to  his  own  use  in  Specification 
1.  The  court  found  both  specifications  proved,  and  the  accused  of  the  charge, 
guilty. 

“Specification  2 was  preferred  to  provide  for  exigencies  of  proof.  The  law 
permits  as  many  specifications  to  be  preferred  as  are  necessary  to  provide 
for  every  possible  contingency  in  the  evidence,  where  the  legal  character  of 
the  offense  cannot  be  precisely  known  or  defined  until  developed  by  the  proof. 
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It  is  quite  proper  in  important  cases  to  specify  the  offense  under  two  or  more 
specifications  (C.  M.  O.  19,  1911,  p.  3-4;  1,  Winth.  204-205). 

“The  court  in  awarding  sentence  did  not  exceed  the  legal  limitation  pre- 
scribed for  the  various  offenses  of  which  the  accused  was  found  guilty,  irre- 
spective of  specification  2 under  charge  I. 

“Subject  to  the  foregoing  remarks,  it  is  the  opinion  of  this  ofllce  that  the 
proceedings,  findings,  and  sentence,  are  legal.” 

On  February  28,  1928,  the  Secretary  of  the  Navy  approved  the  proceedings,  find- 
ings, and  sentence,  and  on  March  1,  1928,  the  sentence  was  confirmed  by  the 
President. 


FINDINGS  AND  ACQUITTAL : not  in  accord  with  evidence. 

Lieutenant  commander  Omar  D.  Conger  (Supply  Corps),  U.  S.  Navy,  was  tried 
by  general  court  martial  by  order  of  the  Commander  Destroyer  Squadrons,  Battle 
Fleet,  U.  S.  Fleet,  on  hoard  the  U.  S.  S.  Omaha  on  January  30, 1928,  and  acquitted 
of  the  following  charge:  Neglect  of  duty.  (Failure  to  keep  proper  custody  of 
cash  received  from  sales  of  ship’s  store. ) 

On  February  17,  1928,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“The  accused  in  the  attached  case  was  charged  with  neglect  of  duty,  three 
specifications.  The  court  acquitted  the  accused  of  the  charge  and  the  specifi- 
cations thereunder. 

“After  carefully  reviewing  this  case  it  appears  from  the  evidence  adduced 
that  specifications  I and  II  were  amply  proved  and  the  convening  authority 
is  at  a loss  to  understand  how  the  court  could  have  arrived  at  its  findings  on 
these  two  specifications. 

“The  proceedings  of  the  general  court  martial  in  the  foregoing  case  of 
Lieutenant  Commander  Omar  D.  Conger,  [P.  6]  Supply  Corps,  U.  S. 
Navy  are  approved.  The  findings  on  the  charge  and  the  specifications  there- 
under, and  acquittal,  are  disapproved. 

“Lieutenant  Commander  Omar  D.  Conger,  Supply  Corps,  U.  S.  Navy,  has 
been  released  from  arrest  and  restored  to  duty.” 


FINDINGS : irregular — culpable  inefficiency  in  the  performance  of  duty  ; 

LESSER  INCLUDED  OFFENSE. 

SENTENCE:  inadequate — reprimand  as  constituting  entire  sentence  disap- 
proved BY  NAVY  DEPARTMENT. 

Lieutenant  Isaac  W.  Thompson  (Supply  Corps),  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  New 
York,  on  November  30,  1927,  on  the  following  charges : 

Charge  I. — Neglect  of  duty.  (Failure  to  have  stock  ledgers  balanced  at  the 
end  of  second  and  third  quarters  of  fiscal  year  1927.) 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy.  (Allowing  certain  articles  to  be  sold  at  commissary  store  without  submit- 
ting a requisition  to  the  Bureau  of  Supplies  and  Accounts  ; paying  for  supplies  out 
of  funds  received  from  sales  in  commissary  store. ) 

Charge  III. — Culpable  inefficiency  in  the  performance  of  duty.  (Carelessness 
in  preparation  of  commissary  store  stock  balance  sheet  submitted  to  Bureau  of 
Supplies  and  Accounts  for  second  and  third  quarters  of  fiscal  year  1927.) 

The  accused  was  convicted  of  charges  I and  II,  and  convicted  of  charge  III  in 
a less  degree  than  charged,  and  sentenced  to  be  reprimanded  by  the  Secretary 
of  the  Navy. 

On  January  25, 1928,  the  Judge  Advocate  General  of  the  Navy  placed  the  follow- 
ing remarks  on  the  record  : 

“In  reviewing  the  record  of  proceedings  in  the  foregoing  case  of  Lieutenant 
Isaac  W.  Thompson,  Supply  Corps,  U.  S.  Navy,  it  is  noted  that  the  specifica- 
tions under  charge  III,  ‘culpable  inefficiency  in  the  performance  of  duty,’ 
were  found  proved  in  part  excepting  therefrom  the  words  ‘culpable  inefficient* 


1156  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  3—1928] 


and  substituting  therefor  the  word  ‘negligent.’  The  court  then  found  the 
accused  guilty  of  ‘Neglect  of  duty.’ 

“Section  241,  Naval  Courts  and  Boards,  1923,  sets  out  the  charge  ‘Culpable 
inefficiency  in  the  performance  of  duty.’  The  lesser  included  offense  under 
that  charge  is  ‘Conduct  to  the  prejudice  of  good  order  and  discipline’  and  not 
‘Neglect  of  duty’ ; therefore,  the  court  erred  in  substituting  the  latter  charge. 
(See  sec.  681  and  682,  Naval  Courts  and  Boards,  1923.) 

[P.  7]  “In  view,  however,  of  the  provisions  of  section  741,  Naval  Courts 
and  Boards,  1923,  as  modified  by  change  No.  5 to  that  publication,  it  is 
the  opinion  of  this  office  that  the  finding  under  the  charge,  although 
irregular,  is  legal,  as  the  punishment  adjudged  is  not  in  excess  of  that 
prescribed  for  the  appropriate  charge,  ‘Conduct  to  the  prejudice  of  good 
order  and  discipline.’ 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence, 
are,  in  the  opinion  of  this  office,  legal.” 

In  commenting  on  the  case,  the  Bureau  of  Supplies  and  Accounts  stated  in 
part  as  follows: 

“*  * * Having  in  mind  the  high  degree  of  care  exacted  by  the  stat- 

utes, regulations,  and  instructions  for  the  safekeeping  and  accountability 
of  Government  funds  and  stores,  this  Bureau  considers  as  wholly  inadequate 
the  award  of  such  a sentence  for  the  acts  of  which  Lieutenant  Thompson 
has  been  found  guilty — acts  which  make  it  entirely  feasible  to  cover  the 
theft  or  loss  of  Government  funds  or  stores,  or  both,  through  arbitrary 
entries  made  to  cover  losses  which  can  be  accounted  for  in  the  procedure 
required  by  accounting  instructions.” 

On  February  29,  1928,  the  Bureau  of  Navigation  placed  the  following  endorse- 
ment on  the  record: 

“The  charges  and  specifications  on  which  Lieutenant  I.  W.  Thompson 
(SC)  U.  S.  Navy,  the  accused  in  this  case  was  tried,  grew  out  of  mal- 
administration by  him  of  the  commissary  store  at  the  Navy  Yard,  New  York. 
The  circumstances  disclosed  by  a board  of  investigation  indicated  inefficiency 
on  his  part  of  such  a serious  nature  as,  in  the  opinion  of  the  Department, 
to  deserve  punishment  which  could  only  be  administered  pursuant  to  the 
sentence  of  a general  court  martial.  His  trial  was  accordingly  directed. 
Fourteen  specific  acts  of  neglect  of  duty,  violation  of  lawful  regulations, 
or  culpable  inefficiency,  based  on  information  obtained  from  the  record 
wrere  alleged  in  specifications  preferred  against  him  under  three  separate 
charges. 

“Under  the  limitation  of  punishment  prescribed  by  the  President  of  the 
United  States  the  court  was  authorized  to  adjudge  any  sentence  extending 
to  dismissal  in  case  the  accused  was  found  guilty  of  any  one  of  the  three 
charges  preferred.  Yet,  after  finding  13  of  the  14  specifications  proved 
and  the  accused  guilty  of  all  three  charges,  the  court  sentenced  the 
accused  ‘to  be  reprimanded  by  the  Secretary  of  the  Navy.’ 

“The  Naval  Digest,  1916,  copies  of  which  have  been  supplied  to  all  per- 
manent courts  martial  and  have  been  generally  circulated  throughout  the 
Navy  for  many  years,  contains  [P.  8]  frequent  references  to  the  Depart- 
ment’s established  policy  of  looking  with  disfavor  on  a reprimand  as  part 
of  the  sentence  of  a general  court  martial  and  of  its  repeated  disapproval 
of  sentences  whenever  a reprimand  constituted  the  entire  sentence.  Under 
the  belief  that  this  long-established  policy  must  have  been  well  known  to 
the  court,  this  Bureau  is  forced  to  conclude  that  the  majority  of  the  mem- 
bers of  the  court  which  sat  on  this  case  deliberately  planned  to  nullify  the 
efforts  of  the  Department  toward  the  punishment  of  Lieutenant  Thompson 
for  various  military  offenses,  whose  guilt  the  court  itself  had  established. 
Its  reasons  for  such  an  amazing  procedure  are  not  apparent.  Either  the 
court  deliberately  neglected  its  duty  under  the  statute  to  award  a punish- 
ment adequate  to  the  nature  and  degree  of  the  offenses  committed  by  the 
accused  or  it  considered  that  his  numerous  failures  to  comply  with  author- 
itative instructions  covering  the  accounting  for  public  property  and  money 
entrusted  to  a commissary  officer  should  not  be  taken  seriously.  In  either 
event  the  action  of  the  court  presents  a situation  which  cannot  be  tolerated. 
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“A  court  martial  is  a tribunal  duly  authorized  by  Congress  to  assist  re- 
sponsible authority  in  the  administration  of  a military  command.  It  is  the 
opinion  of  this  Bureau  that  the  majority  of  the  officers  constituting  the 
membership  of  the  court  martial  which  tried  Lieutenant  Thompson  have  not 
only  permitted  a miscarriage  of  justice,  but,  by  awarding  a totally  inadequate 
punishment  which  it  had  reason  to  believe  would  be  disapproved,  the  court 
has  evidenced  an  attitude  so  detrimental  to  naval  administration  as  to 
deserve  the  severest  condemnation  and  the  loss  of  the  Department’s  confi- 
dence in  its  integrity  as  constituted  for  this  trial. 

“This  Bureau  concurs  in  the  remarks  of  the  Chief  of  the  Bureau  of  Sup- 
piles  and  Accounts  as  contained  in  preceding  endorsement.  It  is  evident 
that  the  safekeeping  and  proper  accountability  of  Government  funds  and 
stores  in  naval  custody  would  be  seriously  prejudiced  by  official  sanction  of 
the  action  of  the  court  in  this  case.  It  is  therefore  recommended  that  the 
sentence  be  disapproved  and  that  the  court  be  informed  of  the  Department’s 
final  action.” 

On  March  3,  1928,  the  Secretary  of  the  Navy  approved  the  proceedings,  findings, 
and  the  remarks  of  the  Chief  of  the  Bureau  of  Navigation,  and  accordingly 
disapproved  the  sentence. 


[P.  9]  FRAUD  AND  EMBEZZLEMENT  IN  VIOLATION  OF  ARTICLE  14, 
ARTICLES  FOR,  THE  GOVERNMENT  OF  THE  NAVY. 

Where  evidence  shows  that  accused  converted  money  received  from  sales  in 
ship’s  store,  finding  should  be  guilty  upon  the  charge  of  embezzlement,  and  not 
guilty  upon  charge  of  fraud  wThich  was  based  upon  alleged  misappropriation  of 
the  ship’s  store  stock,  the  proceeds  of  which  he  embezzled.  It  cannot  consist- 
ently be  held  that  he  appropriated  the  stock  while  at  the  same  time  holding  that 
he  converted  to  his  own  use  money  derived  from  the  prior  sale  thereof. 


REVIEWING  AUTHORITY : finding  of  guilty  set  aside  by  secretary  of  the 

NAVY  UPON  CONSIDERATION  OF  MATTERS  BROUGHT  TO  ATTENTION  OF  NAVY  DEPART- 
MENT SUBSEQUENT  TO  RECEIPT  OF  RECORD. 

Lieutenant  William  E.  Todd  (Supply  Corps),  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  by  order  of  the  Commandant  at  the  U.  S.  Naval  Station, 
Guantanamo  Bay,  Cuba,  on  September  15,  1927,  on  the  following  charges: 

Charge  I. — Attempting  a fraud  in  violation  of  article  14  of  the  Articles  for  the 
Government  of  the  Navy.  (Altering  inventory  of  ship’s  store  stock  turned  over 
to  his  relief,  so  as  to  show  larger  quantity  of  certain  supplies  than  were 
actually  on  hand.) 

Charge  II. — Executing  a fraud  in  violation  of  article  14  of  the  Articles  for  the 
Government  of  the  Navy.  (Presenting  false  inventory  of  ship’s  store  stock  to 
his  relief,  thereby  obtaining  receipt  from  him  greater  than  the  supplies  on  hand, 
and  appropriating  the  excess  stock  to  his  own  use. ) 

Charge  III. — Embezzlement  of  money  of  the  United  States  intended  for  the 
naval  service  thereof.  (Conversion  of  money  received  from  sales  in  ship’s 
store.) 

Charge  IV. — Scandalous  conduct  tending  to  the  destruction  of  good  morals. 
(Specification  1,  presenting  false  inventory  of  ship’s  store  stock  to  his  relief; 
specification  2,  attempting  to  bribe  a civilian  employee  of  ship’s  store  to  give 
false  testimony  before  naval  court  of  inquiry ; specification  3,  attempting,  through 
another,  to  persaude  a civilian  employee  of  ship’s’  store  to  give  false  testimony 
before  a naval  court  of  inquiry.) 

Charge  V. — Neglect  of  duty  (5  specifications). 

Charge  VI. — Culpable  inefficiency  in  the  performance  of  duty.  Additional 
charges : 

Charge  I. — Attempting  a fraud  in  violation  of  article  14  of  the  Articles  for  the 
Government  of  the  Navy.  (False  representation  of  ship’s  store  profits  on  bal- 
ance sheet  submitted  to  the  Bureau  of  Supplies  and  Accounts.) 

Charge  II. — Executing  a fraud  in  violation  of  article  14  of  the  Articles  for  the 
Government  of  the  Navy.  (False  representation  [P.  10]  of  ship’s  store 
profits  on  balance  sheet  submitted  to  the  Bureau  of  Supplies  and  Accounts.) 
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Charge  III. — Embezzlement  of  money  of  the  United  States  intended  for  the 
naval  service  thereof. 

The  accused  was  acquitted  of  charge  I and  specification  3 of  charge  IV  of  the 
original  charges,  and  of  all  the  additional  charges  and  specifications.  He  was 
convicted  of  charges  II,  III,  IV  (2  specifications),  V (5  specifications),  and  VI 
of  the  original  charges,  subject  to  certain  immaterial  exceptions  and  substitu- 
tions in  the  specifications. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service  and  to  be  imprisoned  at  hard  labor  for  a period  of  60  months. 

On  September  27,  1927,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence. 

On  January  23,  1928,  the  Judge  Advocate  General  of  the  Navy  remarked,  in 
part,  as  follows: 

“In  connection  with  the  above  charges,  namely  charges  II  and  III,  it  is 
to  be  noted  that  under  the  former  charge  the  accused  was  found  guilty  of 
appropriating  to  his  own  use  ship’s  store  stock  of  the  value  of  $1,439.60 
while,  under  the  latter  charge,  he  was  found  guilty  of  converting  the  sum  of 
$1,439.60,  which  sum  represents  the  equivalent  value  of  the  stock  which, 
under  the  former  charge,  he  was  convicted  of  appropriating.  A reading  of 
the  specifications  under  the  two  charges,  and  of  the  evidence  on  which  they 
were  found  proved,  makes  clear  that  the  amount  appropriated,  in  the  form 
of  stock,  in  the  one  case,  and  converted,  in  the  form  of  money,  in  the 
other,  is  one  and  the  same.  It  would  accordingly  seem  to  follow  that  the 
accused  could  not  properly  have  been  found  guilty  of  both  offenses.  In 
other  words,  it  is  difficult  to  see  how  it  can  consistently  be  held  that  the 
accused  appropriated  to  his  own  use  certain  stock  while  at  the  same  time 
holding  that  he  converted  to  his  own  use  money  derived  from  their  prior 
sale.  It  would  seem  clear  that  the  accused  either  converted  the  equivalent 
money  value  of  the  stock  after  it  had  been  sold  in  the  course  of  business 
in  the  ship’s  store  or  appropriated  the  stock  as  such  prior  to  its  sale.  He 
could  not  have  done  both.  What  actually  happened,  according  to  the 
evidence  and  according  to  the  theory  on  which  the  entire  conduct  of  the 
prosecution  was  apparently  based,  was  that  the  accused  converted  the 
money  equivalent  after  the  sale  of  the  stock  in  the  ship’s  store  and  this 
version  of  fact  * * * warrants  the  conviction  upon  the  embezzlement 

charge  (charge  III)  but  not  upon  the  fraud  charge  (charge  II). 

* * * * * * * 

[P.  11]  “In  view  of  what  has  been  said  above,  considered  in  connection 
with  the  elements  of  fraud  as  previously  set  forth,  it  follows  that  the 
finding  that  the  accused  was  guilty  of  fraud  against  the  United  States 
cannot  be  sustained.  It  is  accordingly  recommended  that  the  finding  on 
charge  II  and  the  specification  thereunder  be  set  aside. 

* * * * # 

“Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings  on  charges  I,  III,  IV,  V,  and  VI,  and  on  the  addi- 
tional charges,  and  the  sentence  in  this  case  are  legal.” 

On  March  9,  1928,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General  and  accordingly  set  aside  the  findings  on  charge  II 
and  the  specification  thereunder.  However,  in  view  of  the  doubt  expressed  in 
endorsements  of  the  Chief  of  the  Bureau  of  Supplies  and  Accounts  and  the 
Chief  of  the  Bureau  of  Navigation,  which  he  approved,  as  to  the  guilt  of 
the  accused  on  the  charge  of  embezzlement,  and  inasmuch  as  matters  brought 
to  the  attention  of  the  Navy  Department  subsequent  to  the  receipt  of  the 
record  of  proceedings  indicated  the  unreliability  of  the  inventories  by  which 
the  shortage  alleged  in  the  specification  under  Charge  III  was  established,  the 
Secretary  of  the  Navy  set  aside  the  findings  on  charge  III  and  the  specification 
thereunder,  and  pursuant  to  the  recommendation  of  the  Bureau  of  Navigation, 
remitted  the  period  of  confinement  with  corresponding  accessories. 

On  March  10,  1928,  the  sentence  as  mitigated  was  confirmed  by  the  President. 
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COURTS  MARTIAL:  irregularities  which  do  not  invalidate. 

In  reviewing  records  of  general  courts  martial  during  the  month  of  March, 
the  following  irregularities  were  noted,  but  held  not  fatal : 

Arraignment. — Where  the  record  failed  to  show  arraignment  of  the  accused 
on  one  of  the  charges,  but  he  was  furnished  with  a copy  of  the  charges  and 
specifications  and  did  not  object  to  the  failure  to  arraign.  (See  sec.  643, 
Naval  Courts  and  Boards,  1923;  File:  MM-Gilbertson,  Cecil  R/A17-20 

(271126),  G.  C.  M.  Ilcc.  No.  6S823,  March  12,  1928.) 

Specifications. — Where  the  specification  under  the  charge  of  “Falsehood” 
set  out  the  tenor  of  the  letter  written  by  the  accused  and  then  alleged  that 
he  well  knew  “the  aforesaid  letter  contained  statements  which  were  wholly 
false  and  intended  to  deceive,”  but  failed  to  set  out  verbatim  the  particular 
statements  [P.  12]  the  accused  is  charged  with  having  made  falsely.  (See 
sample  specification  No.  4,  sec.  228,  Naval  Courts  and  Boards,  1923;  File: 
MM-Wilson,  Richardson/A17-20  (271222),  G.  C.  M.  Rec.  No.  68667,  February 
21.  1928). 


FALSEHOOD : essential  elements  of  ; evidence  ; intent  to  deceive. 

Where  a convening  authority  disapproved  a finding  on  a specification  under  the 
charge  of  “Falsehood”  on  the  ground  that  it  is  one  of  the  elements  of  falsehood 
that  the  one  wTho  uttered  it  expected  to  gain  materially  thereby,  and  this  was  not 
shown  in  the  case : 

Held:  Proof  that  an  accused  was  not  in  a position  to  gain  material  benefit  from 
uttering  a falsehood  would  probably  have  some  influence  upon  the  court  in  deter- 
mining whether  there  was  the  requisite  intent  to  deceive,  but  the  expectation  of 
material  gain  is  not  one  of  the  essentials  of  falsehood  that  must  be  either  alleged 
or  proved  to  sustain  a conviction.  (For  elements  of  Falsehood  see  sec.  228,  Naval 
Courts  and  Boards,  1923;  File:  MM-Smalley,  William  M/A17-20  (271219), 
G.  C.  M.  Rec.  No.  68740,  March  20, 1928.) 


FINDINGS : absence  from  station  and  duty  over  leave. 

Where  the  evidence  shows  the  accused  was  granted  leave  and  failed  to  report 
for  duty  for  some  time  after  expiration  of  said  leave,  the  finding  of  the  court 
should  be  that  he  was  guilty  of  “Absence  from  station  and  duty  after  leave  had 
expired.”  Where  upon  such  evidence  the  court  found  the  accused  guilty  of 
“Absence  from  station  and  duty  without  leave,”  the  record  was  returned  to  the 
court  for  a revision  of  its  findings.  (See  Naval  Courts  and  Boards,  1923,  sec. 
248;  File:  MM-Loeb,  Kent/A17-20  (280214),  G.  C.  M.  Rec.  No.  68903,  March  24, 
1928.) 


FINDINGS:  exceptions  in. 

Where  a specification  sets  out  the  items  of  property  alleged  to  have  been  stolen 
by  the  accused,  and  there  is  no  evidence  as  to  certain  of  the  items,  the  court  in 
accordance  with  section  681,  Naval  Courts  and  Boards,  should  make  the  proper 
exceptions  in  its  findings  and  when  this  was  not  done,  the  record  was  returned 
to  the  court  for  revision  of  its  findings  (File:  MM-Ledtje,  Herman/A17-20 
(270203),  G.  C.  M.  Rec.  No.  68903,  March  20,  1928). 


[P.  13]  FORMER  JEOPARDY : plea  of  ; identity  of  offenses. 

Accused  was  tried  by  summary  court  martial  and  convicted  of  “Drunkenness’* 
on  or  about  January  2,  1928,  and  again  tried  February  7,  1928,  for  “Drunkenness” 
that  was  alleged  to  have  occurred  on  or  about  January  3,  1928.  At  the  latter 
trial  accused  pleaded  former  jeopardy,  which  plea  the  court  sustained  upon 
receiving  in  evidence  the  record  of  proceedings  in  the  previous  case. 
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Held:  The  court  erred  in  not  receiving  sufficient  evidence  to  determine  whether 
or  not  the  specification  in  the  second  case  described  an  offense  for  which  the 
accused  had  been  previously  tried.  The  action  of  the  court  in  the  latter  case  will 
be  no  bar  to  another  trial  for  the  offense  alleged  to  have  occurred  on  or  about 
January  3,  1928,  since  before  one  can  plead  former  jeopardy  the  trial  must  have 
proceeded  to  either  a conviction  or  acquittal  ( File : MM-Eubanks,  Clyde 
Wane/A17-21  (280307),  March  7,  1928). 


STATEMENT  INCONSISTENT  WITH  PLEA. 

Where  a convening  authority  disapproved  the  proceedings,  findings,  and  sen- 
tence of  a summary  court  martial  because  the  court  failed  to  reject  the  plea 
of  guilty  after  the  accused  had  made  a statement  therewith,  it  was 

Held:  While  it  is  the  duty  of  the  court  to  reject  a statement  inconsistent  with 
the  plea  of  accused  and  to  begin  the  trial  anew,  failure  to  follow  such  approved 
procedure  is  in  itself  insufficient  to  invalidate  the  proceedings  (C.  M.  O.  No.  10, 
1927,  p.  22,  change  No.  5,  Naval  Courts  and  Boards,  sec.  666 ; File : MM-Marsiglia, 
Tony/A17-21  (280323),  March  23,  1928). 


ACQUITTAL  CONTRARY  TO  EVIDENCE:  effect  of  setting  aside  by  navy 

DEPARTMENT. 

In  the  event  of  an  acquittal  being  set  aside  by  the  Navy  Department  as  not 
being  in  accordance  with  the  evidence  adduced  at  the  trial,  such  action  amounts 
to  an  expression  of  disapprobation  on  part  of  the  Navy  Department  of  the  finding 
and  acquittal  by  the  court.  The  man  is  entitled  to  the  legal  effect  of  the  acquit- 
tal and  cannot  again  be  tried  for  the  same  offense  (File:  MM-Dixon,  Edward 
O/A17-20  ( 280301),  March  26,  1928). 


IP.  14]  ENLISTED  MEN : benefits  for  reenlistment  in  regular  service 

UNDER  THE  ACT  OF  FEBRUARY  28,  1925. 

Section  22  of  the  Naval  Reserve  Act  of  February  28,  1925,  as  set  forth  in  the 
second  paragraph  of  section  783,  title,  34,  U.  S.  Code,  reads  as  follows : 

“Enlisted  men  of  the  regular  naval  service  assigned  to  the  Fleet  Naval 
Reserve  in  accordance  with  the  provisions  of  this  section,  or  enlisted  men  who 
within  three  months  from  date  of  discharge  from  the  regular  naval  service 
upon  completion  of  a four-  or  six-year  enlistment,  enlist  in  the  Naval  Reserve, 
may,  while  so  in  the  Naval  Reserve,  be  permitted  to  reenlist  in  the  regular 
naval  service,  in  which  case  they  shall  be  entitled  to  the  same  benefits  as  if 
they  had  enlisted  in  the  regular  naval  service  within  three  months  of  their 
last  discharge  therefrom  (Feb.  28,  1925,  ch.  374,  sec.  22,  43  Stat.  1086;  March 
4,  1935,  ch.  536,  sec.  19,  43  Stat.  1276) .” 

(a)  The  above-quoted  statute  provides  for  two  classes  of  enlisted  men,  namely, 
enlisted  men  of  the  Regular  service  (1)  who  are  assigned  to  the  Fleet  Naval 
Reserve,  or  (2)  who  enlist  in  the  Naval  Reserve  within  three  months  from  the 
date  of  discharge  from  the  Regular  Navy  after  having  completed  a four-  or 
six-year  enlistment.  It  was  therefore  held  that  an  enlisted  man  who  was  dis- 
charged from  the  regular  naval  service  upon  completion  of  a minority  enlistment, 
which  is  less  than  a four-year  enlistment,  and  enlisted  in  the  Naval  Reserve  within 
three  months  from  date  of  discharge  is  not  thereby  entitled  to  the  benefits  pre- 
scribed in  the  above-quoted  provision  of  law  in  the  event  of  subsequent  reenlist- 
ment in  the  Regular  Navy ; but  that  a man  who  has  served  a minority  enlistment 
would  become  entitled  to  such  benefits  in  the  event  that  he  were  assigned  to  the 
Fleet  Naval  Reserve  upon  the  completion  of  his  enlistment. 

(ft)  The  words  “while  so  in  the  Naval  Reserve,”  as  used  in  the  above-quoted 
statute,  when  considered  in  connection  with  the  context,  clearly  indicate  that  the 
right  to  the  benefits  prescribed  by  the  statute  upon  reenlistment  in  the  regular 
naval  service  inures  only  to  men  in  the  status  of  assigned  or  enlisted  men  in  the 
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Naval  Reserve  at  the  time  of  making  reenlistment  in  the  regular  naval  service. 
Accordingly,  it  was  held  that  the  benefits  contemplated  by  the  statute  cannot 
inure  to  an  enlisted  naval  reservist  who  is  discharged  from  bis  enlistment  to 
accept  an  appointment  as  officer  of  the  Merchant  Marine  Naval  Reserve,  in  the 
event  he  subsequently  reenlists  in  the  regular  naval  service  (File:  OR2/P14-4 
(280218),  March  16,  1028). 


[P.  15]  FLEET  NAVAL  RESERVE:  transportation  and  subsistence  of 

MEMBERS  APPREHENDED  OR  TAKEN  INTO  CUSTODY  FOR  TRIAL  BY  COURT  MARITAL. 

There  is  no  existing  naval  appropriation  for  payment  of  transportation  and 
subsistence  expenses  of  transferred  members  of  the  Fleet  Naval  Reserve  with 
over  16  years’  service,  or  such  transferred  members  of  the  Fleet  Naval  Reserve 
as  may  be  placed  on  the  retired  list  in  the  Regular  Navy,  who  are  taken  into 
custody  for  the  purpose  of  trial  by  court  martial.  Further,  such  cost  cannot  be 
checked  against  the  accounts  of  the  individuals  who  are  to  be  court  martialed, 
as  there  is  no  authority  in  law  for  diverting  the  money  which  has  been  appro- 
priated by  Congress  for  pay  of  these  persons,  for  the  purpose  of  defraying  the 
cost  of  such  transportation  and  subsistence  (File:  QR1/L10-5  ( 280210),  March 
6,  1028). 


NAVAL  HOSPITAL  FUND : benefits  do  not  apply  after  transfer  to  retired 

LIST. 

An  officer  who  is  under  treatment  at  the  Fitzsimons  General  Hospital,  Denver, 
Colo.,  in  the  event  of  his  retirement,  would  no  longer  be  entitled  to  the  benefits 
of  the  naval  hospital  fund  and  would  have  to  pay  the  entire  cost  of  his  sub- 
sistence, should  he  continue  under  treatment  there.  ( See  5 Comp.  Gen.  862  ; 6 
Comp.  Gen.  781.)  However,  a request  from  such  officer  for  treatment  in  a 
naval  hospital  after  his  retirement  may  be  considered  by  the  Bureau  of  Medicine 
and  Surgery  (File:  OO-Beatty,  Charles  E/P3-2  (1)  (280309),  March  16,  1928). 


PAY  AND  ALLOWANCES : deserter. 

It  is  well  settled  that  pay  and  allowances  due  a deserter  at  the  time  of  his 
desertion  are  forfeited  to  the  United  States.  (See  art.  1878,  Navy  Regulations, 
1920;  U.  S.  v.  Landers , 92  U.  S.  77,  79;  Laws  Relating  to  the  Navy,  annotated, 
pp.  869,  870,  par.  13,  Forfeiture  of  pay.)  Upon  return  to  naval  jurisdiction  pay 
and  allowances  accrue  to  the  deserter  in  the  usual  manner  and  should  be  paid 
him,  unless  loss  thereof  is  subsequently  adjudged  by  sentence  of  court  martial 
(Bureau  of  Navigation  Manual,  art.  D-8004,  D-8014;  File:  MM-Anderson, 
Edward/L16-6  (5)  (280215),  March  2,  1928). 


PAY  AND  ALLOWANCES : officers — right  to  receive,  while  under  arrest. 

Officers  are  entitled  to  full  pay  and  allowances  while  under  arrest,  awaiting 
trial  by  court  martial.  Under  such  circumstances  no  checkage  of  pay  should 
be  made  except  as  covered  by  court-martial  sentence  (Comp.  Dec.,  Nov.  16,  1914, 
p.  3415,  S.  & A.  Memo. ; Comp.  Gen.,  Jan.  2,  1923,  p.  7040,  S.  & A.  Memo. ; Comp. 
Gen.,  Nov.  1,  1926,  No.  A-16077  in  case  of  Pay  Clerk  A.  S.  Osten,  U.  S.  N.,  Pay 
Bill  Instructions,  p.  A-15 ; File:  00/L16-4  (9)  (280223),  March  8,  1928). 


[P.  16]  PAY,  LONGEVITY : naval  reserve  officers. 

In  accordance  with  decisions  of  the  Comptroller  General,  Naval  Reserve 
officers  are  entitled  to  count  only  prior  commissioned  service  for  the  purpose 
of  computing  longevity  pay  increase,  and  there  shall  be  excluded  from  the 
computation  all  prior  service  as  aide  or  in  any  other  capacity  under  the  Coast 
and  Geodetic  Survey  where  such  service  was  not  actually  rendered  under  a 
commission  (2  Comp.  Gen.  521,  590;  File:  OO-Quillan,  Clifford  G/P20-2  (4) 
(280215),  March  6,  1928). 
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[P.  4]  CLEMENCY : exercise  of,  by  court. 

PERJURY,  PROOF  of:  to  be  established  by  positive  and  direct  evidence. 

SENTENCE : inadequate. 

Pay  Clerk  Gaylord  B.  Abbaduska,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  Commander  Battleship  Divisions,  Battle  Fleet,  United 
States  Fleet,  on  board  the  U.  S.  S.  Arizona  on  November  22,  1927,  and  convicted 
of  the  following  charges : 

Charge  /.—Conduct  unbecoming  an  officer  and  a gentleman.  (Two  specifica- 
tions— dishonorable  indifference  to  just  debts.) 

Charge  II. — Falsehood. 

Charge  III. — Scandalous  conduct  tending  to  the  destruction  of  good  morals. 
(Perjury  before  a court  of  inquiry.) 

The  court  sentenced  the  accused  to  lose  12  months’  seniority  in  the  date  of 
his  warrant  as  a pay  clerk ; to  lose  corresponding  rank  in  the  list  of  pay  clerks 
of  the  Navy;  and  to  lose  $25  of  his  pay  per  month  for  a period  of  one  year, 
total  loss  of  pay  amounting  to  $300. 

On  December  9,  1927,  the  convening  authority  in  approving  the  proceedings, 
findings,  and  sentence,  placed  the  following  remarks  on  the  record : 

“From  an  examination  of  the  record  in  the  attached  case  it  is  noted  that 
the  accused  was  found  guilty  of:  ‘Conduct  unbecoming  an  officer  and  a 
gentleman,’  ‘Falsehood,’  and  ‘Scandalous  conduct  tending  to  the  destruction 
of  good  morals.’  While  it  is  realized  that  the  introduction  of  certain  docu- 
mentary evidence  limited  the  punishment  the  court  was  authorized  to 
adjudge,  the  punishment  awarded  by  the  court  is  believed  to  be  entirely 
inadequate  to  the  seriousness  of  the  offenses  and  not  the  limit  in  the  power 
of  the  court  under  the  circumstances. 

“When  it  is  considered  that  the  punishment  for  conviction  under  any  one 
of  the  charges  merits  dismissal  and  conviction  under  charge  III  merits 
five  years  confinement,  the  convening  authority  is  at  a loss  to  understand 
the  action  [P.  5]  of  the  court  in  not  awarding  the  maximum  sentence 
allowed  under  the  restrictions  imposed  by  the  introduction  of  documentary 
evidence.  The  court  has  evidently  exercised  unwarranted  clemency  in 
arriving  at  its  sentence.  The  exercise  of  clemency  is  not  one  of  the 
prerogatives  of  the  court. 

“Subject  to  the  above  remarks  and  in  order  that  the  accused  may  not 
entirely  escape  punishment,  the  proceedings,  findings,  and  sentence  of  the 
general  court  martial  in  the  foregoing  case  of  Gaylord  B.  Abbaduska,  pay 
clerk,  U.  S.  Navy  (Arizona),  are  approved.” 

On  April  7,  1928,  the  Judge  Advocate  General  of  the  Navy  placed  the  following 
remarks  on  the  record : 

“The  specification  under  charge  III  alleges  that  the  accused  testified 
before  a court  of  inquiry  convened  to  inquire  into  the  accused’s  failure  to 
liquidate  his  indebtedness  to  the  Nassau  Manufacturing  Co. : that  he,  the 
accused,  had  obtained  a draft  from  a local  bank  in  Bremerton  and  forwarded 
same  to  the  Nassau  Manufacturing  Co. ; that  this  was  false ; that  the  truth 
was  that  the  accused  had  never  obtained  such  a draft  from  any  Bremerton 
bank ; that  the  accused  knew  this ; and  that  the  false  statement  was  material 
to  the  issue  then  being  investigated. 

“In  support  of  the  allegations  of  this  specification  there  was  introduced, 
over  objection,  (a)  the  questions  and  answers  of  the  accused  before  a court 
of  inquiry;  and,  without  objection,  (&)  the  depositions  from  three  Bremerton 
banks  and  one  Charleston  bank  to  the  effect  that  the  accused  had  never 
drawn  such  a draft  on  any  of  them  nor  had  an  account  with  any  of  them. 
In  connection  with  (a)  above,  the  record  of  proceedings  does  not  show  that 
any  evidence  was  received  by  the  court  to  prove  that  the  accused  had  been 
duly  sworn  before  the  court  of  inquiry,  and,  hence,  there  is  a defect  of  proof 
in  connection  with  an  essential  allegation  in  the  perjury  specification, 
namely,  there  is  no  proof  that  the  accused  made  the  alleged  false  state- 
ments under  oath.  This  constitutes  a fatal  defect  in  the  proof  of  this 
specification.  Furthermore,  there  is  no  evidence  in  the  record  of  proceed- 
ings to  prove  that  the  alleged  false  statements  of  the  accused  were  material 
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to  the  issue  before  the  court  of  inquiry,  that  is,  no  evidence  was  offered 
to  or  received  by  the  court  to  prove  for  what  purpose  the  court  of  inquiry 
was  convened,  nor  to  prove  that  the  accused’s  statements  before  that  court 
of  inquiry  had  any  connection  with  the  matter  being  investigated  by  it. 
This  constitutes  another  fatal  defect  in  the  proof  of  this  specification. 
With  regard  to  ( b ),  while  these  depositions  tend  to  prove  that  the  accused 
did  not  obtain  a draft  from  any  of  the  four  banks  from  whom  depositions 
were  received,  they  do  not  of  themselves,  prove  that  the  accused  [I*.  6] 
did  not  obtain  a draft  from  ‘any  of  the  banks  in  Bremerton,  Washington,’ 
as  alleged  in  the  specification,  because  there  is  no  evidence  in  these  deposi- 
tions nor  elsewhere  in  the  record  of  proceedings  which  tends  to  prove  that 
there  were  no  other  banks  in  Bremerton  besides  those  from  which  deposi- 
tions were  received.  Accordingly,  since  proof  of  perjury  must  be  established 
by  positive  and  direct  evidence  (C.  M.  O.  10,  1925,  12-16),  and  since  there 
is  a defect  of  proof  with  regard  to  three  essential  elements  necessary  in 
establishing  the  guilt  of  the  accused  under  this  specification,  it  is  the  opinion 
of  this  office  that  the  prosecution  failed  to  establish  a prima  facie  case 
which  would  warrant  the  court  in  finding  this  specification  proved. 

“In  view  of  the  above  it  is  recommended  that  the  finding  on  charge  III 
and  the  specification  thereunder  be  set  aside. 

“Subject  to  the  above  remarks  it  is  the  opinion  of  this  office  that  the 
proceedings,  the  findings  on  charges  I and  II,  and  the  specifications  there- 
under, the  sentence,  and  the  action  of  the  convening  authority  thereon, 
are  legal. 

“Referred  to  the  Chief  of  the  Bureau  of  Navigation  for  comment  as  to 
disciplinary  features.” 

In  its  first  endorsement  of  April  10,  1928,  the  Chief  of  the  Bureau  of  Naviga- 
tion concurred  in  the  remarks  of  the  convening  authority,  stating  that  “even 
eliminating  the  scandalous  conduct  alleged  under  charge  III,  the  finding  on 
which  the  Judge  Advocate  General  has  recommended  be  set  aside,  it  is  the 
opinion  of  this  bureau  that  the  sentence  adjudged  by  the  court  is  entirely 
inadequate.” 

On  April  14,  1928,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
convening  authority  and  the  Chief  of  the  Bureau  of  Navigation  as  to  the  in- 
adequacy of  the  sentence,  and  the  remarks  of  the  Judge  Advocate  General  in 
this  case,  and  accordingly  set  aside  the  findings  on  charge  III  and  the  specifica- 
tion thereunder. 


WHITTEN,  LIEUTENANT  ROBERT  T.,  U.  S.  NAVY:  c.'M.  o.  11,  1927,  5— 

MODIFICATION  OF ; WITHDRAWAL  OF  REMARKS  BY  BUREAU  OF  NAVIGATION  ON  REC- 
ORD OF  PROCEEDING  OF  GENERAL-COURT-MARTIAL  TRIAL  IN  CASE  OF  LIEUTENANT 

ROBERT  T.  WHITTEN,  U.  S.  NAVY. 

Report  of  the  trial  by  general  court  martial  of  Lieutenant  Robert  T.  Whitten, 
U.  S.  Navy,  by  order  of  Commander  Light  Cruiser  Division  Three,  U.  S.  Asiatic 
Fleet,  on  board  the  U.  S.  S.  Cincinnati  beginning  May  16,  1927,  with  the  remarks 
of  the  Bureau  of  Navigation  to  the  effect  that  the  court  had  failed  in 
[P.  7]  its  duty  to  adjudge  an  adequate  sentence,  and  that  the  convening 
authority  in  approving  the  sentence  placed  his  stamp  of  approval  on  the  action 
of  the  court,  was  published  in  Court-Martial  Order  No.  11,  1927,  5. 

On  March  28,  1928,  the  Bureau  of  Navigation  in  the  following  endorsement 
recommended  that  its  remarks  on  the  record  in  this  case  be  withdrawn: 

“In  view  of  the  fact  that  the  court  and  the  convening  authority  when 
acting  on  the  subject  general  court-martial  case  had  not  received  the 
Department’s  change  of  policy  which  now  permits  of  the  use  of  depositions 
in  cases  extending  to  dismissal,  this  bureau  recommends  that  its  remarks 
on  the  record  of  the  court  martial  of  Lieutenant  Robert  T.  Whitten, 
U.  S.  Navy,  be  withdrawn,  that  notice  to  this  effect  be  published  in  the  next 
issue  of  the  general  court-martial  orders,  and  that  the  convening  authority 
and  the  members  of  the  court  be  informed  accordingly.” 

In  view  of  the  above  recommendation,  the  remarks  in  question  were  with- 
drawn by  authority  of  the  Acting  Secretary  of  the  Navy  (File:  OO-Whitten, 
Robert  G/A17-20  ( 280213),  April  10,  1928). 
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ALLOWANCE,  RENTAL:  officer  assigned  as  defense  counsel  at  destroyer 

BASE,  SAN  DIEGO,  NOT  ENTITLED  TO  RENTAL  ALLOWANCE. 

Where  an  officer  in  addition  to  liis  duty  aboard  ship  is  assigned  duty  as 
defense  counsel  at  Destroyer  Base,  San  Diego,  Calif.,  he  is  not  entitled  to 
rental  allowance,  regardless  of  whether  or  not  such  additional  duty  is  para- 
mount to  his  duty  aboard  ship  (File:  OO-Thackrey,  Lyman  A/L16-7(2) 
(280328),  April  18,  1928;  citing  General  Order  78,  par.  6,  of  February  23, 
1928,  and  par.  6 (d),  p.  A14  of  Pay  Bill  Instructions). 


DEFENDANTS : called  as  witnesses,  board  of  investigation. 

Where  men  in  the  naval  service  were  named  as  defendants  before  a board 
of  investigation,  and  subsequent  thereto  were  called  as  witnesses  before  the 
board,  and  the  record  did  not  show  they  testified  voluntarily  and  at  their  own 
request,  it  was  held  that  their  testimony  should  not  be  made  the  basis  of 
disciplinary  action  unless  it  be  a trial  by  general  court  martial,  inasmuch 
as  the  rights  of  defendants  were  not  accorded  them  (File:  AS6/A17-23 
(280307),  April  7,  1928). 


[P.  8]  MARK  OF  DESERTION : removal  of. 

INSANITY:  not  established  as  existing  at  time  of  desertion  by 

MERE  PROOF  OF  MAN  BEING  COMMITTED  TO  HOSPITAL  FOR  INSANE  A 
SHORT  TIME  THEREAFTER. 

Where  the  facts  in  a case  indicate  that  only  a few  hours  elapsed  between 
time  of  enlistment  and  an  alleged  desertion,  it  is  reasonable  to  presume 
that  if  the  man  was  insane  at  time  of  alleged  desertion,  he  was  also  insane 
at  time  of  enlistment.  If  the  enlistment  was  invalid  by  reason  of  insanity,  the 
man  was  not,  in  contemplation  of  law,  in  the  Navy  at  the  time  of  his  alleged 
desertion  and  could  neither  have  deserted  nor  be  subject  to  discharge. 

However,  the  mere  fact  that  a man  was  committed  to  a State  hospital  for 
the  insane,  as  in  this  case  six  weeks  after  his  alleged  desertion,  does  not  in 
itself  establish  that  he  was  insane  at  the  time  of  his  desertion  nor  warrant 
removal  of  the  mark  of  desertion  as  erroneous,  particularly  in  view  of  the  fact 
that  he  had  successfully  passed  the  required  medical  examination  incidental 
to  acceptance  for  enlistment  (citing  case  of  Charles  A.  Humburg  File  26516- 
502;  File:  MM-Taulbee,  Paul/P13-8(2)  (280416),  April  24,  1928). 


MISCONDUCT:  accidental  death;  violation  of  orders. 

Where  an  enlisted  man  died  as  the  result  of  accidentally  shooting  himself 
while  handling  a pistol  in  a reckless  manner,  in  violation  of  safety  orders,  it 
was  held  that  the  act  of  handling  a dangerous  weapon  in  the  manner  in  which 
he  did,  in  violation  of  safety  orders,  amounted  to  more  than  mere  carelessness 
and  was  an  act  of  misconduct  for  which  he  could  have  been  court  martialed 
had  he  not  died  as  the  result.  Therefore  the  death  of  this  man  was  considered 
to  have  occurred  as  the  result  of  his  own  misconduct  (sec.  1028,  N.  C.  & B., 
1923);  File  MM-Stone,  Henry/A17-27  (280214),  March  20,  1928). 


TRAVELING  EXPENSES : refund  of  excess. 

Where  an  officer  is  granted  authority  to  proceed  on  change  of  duty  by  other 
than  the  most  direct  route  between  the  old  and  new  station,  with  the  under- 
standing that  no  additional  expense  to  the  Government  will  be  involved,  excess 
traveling  expenses  incurred  should  be  refunded  by  the  officer  to  the  Govern- 
ment. Accordingly,  directed  by  the  Secretary  of  the  Navy  that  the  officer 
inform  the  Navy  Department  of  his  intention  with  regard  to  making  such 
refund  (File:  OO-Woodward,  James  S/L20-3  (280418),  April  25,  1928). 
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[P.  4]  Ensign  Lew  W.  Roberts,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  tbe  Secretary  of  the  Navy  at  the  U.  S.  Naval  Air  Station, 
Pensacola,  Fla.,  on  February  16,  11)28,  and  acquitted  of  the  following  charges: 

Charge  I. — Conduct  to  the  prejudice  of  good  order  and  discipline.  (Spec.  1, 
resisting  arrest ; spec.  2,  permitting  others  in  his  house  to  argue  and  curse  in 
boisterous  manner;  spec.  3,  having  intoxicating  liquor  in  his  possession.) 

Charge  II. — Assault. 

Charge  III. — Drunkenness. 

Charge  IV. — Profane  swearing. 

On  April  27,  1928,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record : 

“From  a review  of  this  record  this  Bureau  is  convinced  that  the  accused 
was  guilty  on  this  occasion  of  highly  reprehensible  conduct  which  has 
reflected  serious  discredit  upon  himself  and  the  naval  service.” 

On  May  1,  1928,  the  Secretary  of  the  Navy  approved  the  proceedings,  findings, 
and  acquittal  and  the  remarks  of  the  Chief  of  the  Bureau  of  Navigation. 


[P.  5]  CONTRACTORS,  CHINESE : custom  of  making  rebates  to  naval 

PERSONNEL  ON  PUBLIC  BILLS. 

FURLOUGH:  officer  relieved  from  active  duty  and  placed  on  fur- 
lough pay  for  accepting  rebates  from  contractor. 

Chief  Pay  Clerk  James  F.  Yoes,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  Secretary  of  the  Navy  at  U.  S.  Naval  Operating  Base,  San 
Diego,  Calif.,  on  April  2,  1928,  and  acquitted  of  the  following  charges: 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy. 
(Taking  and  receiving  emoluments  and  gratuities  from  certain  contractors  fur- 
nishing supplies  to  the  United  States.) 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline.  (Persuading 
and  causing  a chief  commissary  steward,  U.  S.  Navy,  to  take  and  receive  emolu- 
ments and  gratuities  from  certain  contractors  furnishing  supplies  to  the  United 
States.) 

On  May  2,  1928,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record : 

“The  evidence  given  in  this  case  by  the  only  witness  called  by  the  prosecu- 
tion corroborates  the  information  received  in  the  Department  in  previous 
correspondence  which  this  Bureau  was  convinced  was  true  and  on  which 
the  order  to  relieve  this  officer  from  active  duty  and  place  him  on  furlough 
pay  was  based. 

“It  is  the  opinion  of  this  Bureau  that  if  the  court  which  acquitted  the 
accused  had  had  the  information  above  referred  to  before  it  its  findings 
would  have  been  different. 

“It  is  recommended  that  the  attention  of  the  Commander  in  Chief,  United 
States  Asiatic  Fleet,  be  directed  to  the  statement  of  the  prosecuting  witness 
which  indicates  that  it  is  the  custom  of  naval  personnel  attached  to  supply 
departments  of  vessels  assigned  to  the  Asiatic  Station  to  receive  rebates 
from  Chinese  contractors  on  naval  public  bills,  in  order  that  the  necessary 
measures  may  be  instigated  to  have  such  custom,  if  it  exists,  stopped.” 

The  Secretary  of  the  Navy  approved  the  proceedings,  findings,  and  acquittal 
and  the  remarks  of  the  Chief  of  the  Bureau  of  Navigation  on  May  4,  1928. 


[P.  6]  EVIDENCE,  HEARSAY : admission  of,  not  prejudiclal  to  accused. 

SENTENCE  OF  DISMISSAL:  remission  of,  conditional  upon  good 
behavior. 

Chief  Gunner  Francis  J.  Kaiss,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Boston,  Mass.,  on  April 
5,  1928,  on  the  following  charges : 
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Charge  I. — Absence  from  station  and  duty  without  leave. 

Charge  II. — Drunkenness. 

The  court  acquitted  the  accused  of  charge  I,  found  him  guilty  by  plea  of  charge 
II,  and  sentenced  him  to  be  dismissed  from  the  United  States  naval  service. 

On  April  28, 1928,  the  Judge  Advocate  General  of  the  Navy  placed  the  following 
remarks  on  the  record: 

“1.  It  is  noted  in  the  record  of  proceedings  of  the  foregoing  case  of  Chief 
Gunner  Francis  J.  Kaiss,  U.  S.  Navy,  that  the  accused  objected  to  that  part 
of  the  answer  of  the  witnesses  to  question  3 on  page  3 of  the  record  that 
related  to  a report  made  to  him  as  to  the  condition  of  the  accused  upon  his 
return  to  the  ship,  on  the  ground  that  it  was  hearsay  and  related  to  the 
second  charge,  to  which  the  accused  had  pleaded  guilty.  The  court  did  not 
sustain  this  objection. 

“2.  The  only  hypothesis  upon  which  it  can  be  seen  that  the  court  deemed 
this  evidence  admissible  is  that  the  report  was  an  official  routine  report 
required  in  the  regular  course  of  duty.  If  this  were  the  reason,  the  court 
evidently  confused  the  exception  to  the  oral  evidence  rule  in  the  case  of 
official  writings,  described  in  section  390,  Naval  Courts  and  Boards,  with 
hearsay  evidence  in  the  case  of  oral  testimony,  explained  in  section  350, 
Naval  Courts  and  Boards.  In  the  former  case  (sec.  390)  examples  of  docu- 
mentary evidence  that  is  admissible  are  ships’  logs,  originals  of  shipping 
articles,  reports  of  deserters  received  on  board,  original  entries  in  enlistment 
records,  etc.,  while  in  the  latter  case  the  example  of  oral  evidence  given  in 
section  350  is  that  if  evidence  is  hearsay,  the  fact  that  it  was  made  to  a* 
witness  in  the  course  of  an  official  investigation  does  not  make  it  admissible. 

“3.  It  will  be  seen  from  the  above  that  the  rule  of  the  court  was 
erroneous  and  that  the  objection  should  have  been  sustained.  But  as  the 
evidence  objected  to  referred  to  the  second  charge,  to  which  the  accused  had 
entered  a plea  of  guilty,  it  is  the  opinion  of  this  office  that  the  error  did  not 
prejudice  the  substantial  rights  of  the  accused. 

“4.  Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and 
sentence  in  this  case  are,  in  the  opinion  of  this  office,  legal.” 

[P.  7]  On  May  2,  1928,  the  Chief  of  the  Bureau  of  Navigation  recommended 
approval  of  the  proceedings,  findings,  and  sentence,  and  made  the  following 
further  recommendation : 

“In  view  of  the  letter  of  the  commander  8-4  Salvage  Force,  in  regard  to 
the  services  rendered  by  the  accused  while  on  duty  in  the  salvaging  of  that 
vessel,  which  letter  has  been  attached  to  this  record,  it  is  further  recom- 
mended that  the  sentence  of  dismissal  adjudged  by  the  court  be  remitted 
on  the  condition  that  the  accused  conduct  himself  in  a manner  satisfactory 
to  the  Secretary  of  the  Navy  during  the  remainder  of  his  service  on  the 
active  list  of  the  Navy,  otherwise  the  sentence  in  this  case  to  be  executed 
at  any  time  at  the  discretion  of  the  Secretary.” 

On  May  7,  1928,  the  Secretary  of  the  Navy  approved  the  proceedings,  findings, 
and  sentence,  placing  the  following  remarks  on  the  record : 

“The  proceedings,  findings,  and  sentence  and  the  remarks  of  the  Judge 
Advocate  General  in  the  foregoing  case  of  Chief  Gunner  Francis  J.  Kaiss, 
U.  S.  Navy,  are  approved.  In  conformity  with  article  53  of  the  Articles  for 
the  Government  of  the  Navy  (sec.  1624  of  the  Revised  Statutes),  the  record 
of  proceedings  is  respectfully  submitted  to  the  President  of  the  United 
States  with  the  recommendation  that  the  sentence  be  confirmed.  However, 
it  is  recommended  that  the  sentence  of  dismissal  be  remitted  on  the  condi- 
tion that  Kaiss  conducts  himself  in  a manner  satisfactory  to  the  Secretary 
of  the  Navy  during  the  remainder  of  his  service  on  the  active  list  of  the 
Navy,  otherwise  the  sentence  is  to  be  executed  at  any  time  during  said 
period  at  the  discretion  of  the  Secretary  of  the  Navy.  Chief  Gunner  Kaiss 
will  be  released  from  arrest  and  restored  to  duty.” 

The  President  confirmed  the  sentence  on  May  9,  1928,  subject  to  the  recom- 
mendation of  the  Secretary  of  the  Navy,  which  he  approved. 
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EVIDENCE,  OPINION:  admissibility  of;  diiunkknnkss. 

Ensign  Oscar  W.  Pate,  U.  S.  Navy,  was  tried  by  general  court  martial  by  order 
of  Commander  Aircraft  Squadrons,  Battle  Fleet,  United  States  Fleet,  on  board 
the  U.  S.  S.  Saratoga  on  March  19,  1928,  on  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman.  (Disorderly 
conduct. ) 

The  court  convicted  the  accused  of  the  first  charge,  acquitted  him  of  the  second 
charge,  and  sentenced  him  to  lose  twenty  numbers  in  his  grade. 

[P.  8]  On  March  29,  1928,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence,  subject  to  the  following  remarks : 

“In  reviewing  the  record  of  proceedings  of  the  foregoing  case  and  in 
carefully  considering  the  evidence  introduced,  Commander  Aircraft  Squadrons 
is  unable  to  understand  by  what  process  of  reasoning  the  court  arrived  at 
its  finding  of  the  first  specification  of  the  second  charge.” 

On  April  23,  1928,  the  Judge  Advocate  General  of  the  Navy  in  reviewing 
the  record  of  proceedings  in  this  case,  noted  that  a witness  was  asked  the 
following  question : 

“At  the  time  the  accused  requested  admission  to  the  dining  room,  was 
he  intoxicated  in  fact  or  in  your  opinion?” 

This  question  was  objected  to  by  the  accused  on  the  ground  “that  the  witness 
was  not  qualified  as  an  expert  and  could  only  state  his  opinion.”  The  court 
sustained  his  objection. 

Again  it  was  noted  that  a witness  was  asked  the  following  question : “Was 
the  accused  intoxicated  at  this  time?”  The  question  was  objected  to  by  the 
accused  on  the  ground  “that  it  called  for  an  opinion,”  and  the  court  sustained 
the  objection. 

In  this  connection,  the  Judge  Advocate  General  stated  that,  in  view  of  the 
provisions  of  section  424,  Naval  Courts  and  Boards,  1923 — 

“It  is,  therefore,  apparent  that  the  court  erred  in  sustaining  the  objec- 
tions of  the  accused  to  the  above  questions  and  that  the  court’s  rulings 
favored  the  accused  in  each  case. 

“It  would  further  appear  in  connection  with  the  foregoing  excerpt  (sec. 
424)  from  Naval  Courts  and  Boards,  which  states  that  any  intelligent 
witness  may  testify  as  to  his  opinions  of  this  character,  that  the  witnesses, 
who  were  asked  the  questions  which  the  accused  objected  to,  were  not  only 
intelligent  persons,  but  persons  of  age  and  experiehce  inasmuch  as  one 
was  a sergeant  of  police  with  over  seven  (7)  years’  experience  and  the  other 
an  evaluation  engineer  and  a college  graduate. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence, 
are,  in  the  opinion  of  this  office,  legal.” 

On  April  28,  1928,  the  Acting  Secretary  of  the  Navy  approved  the  remarks  of 
the  Judge  Advocate  General. 


[P.  9]  JUDGE  ADVOCATE : failure  to  introduce  evidence. 

SENTENCE:  inadequate. 

Captain  John  F.  McVey,  U.  S.  Marine  Corps,  was  tried  by  general  court  martial 
by  order  of  the  commanding  general,  Second  Brigade,  U.  S.  Marine  Corps  in  Nica- 
ragua, at  Fifth  Regiment,  U.  S.  Marine  Corps,  Campo  de  Marte,  Managua, 
Nicaragua,  on  April  16,  1928,  and  found  guilty  by  plea  of  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Treating  his  superior  officer  with  contempt. 

Charge  III. — Disrespectful  in  language  to  his  superior  officer  while  in  the 
execution  of  his  office. 

Charge  IV. — Conduct  unbecoming  an  officer  and  a gentleman.  (Procured  in- 
toxicating liquor  for  enlisted  men  serving  under  his  command ; engaged  in  a 
drinking  revel  in  a public  place  with  enlisted  men  serving  under  his  command.) 

Charge  V. — Neglect  of  duty.  (Failed  to  endeaver  to  stop  a fight  between  two 
enlisted  members  of  his  command,  in  a public  place.) 
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The  court  sentenced  the  accused  to  be  placed  at  the  foot  of  the  captains’  list 
of  present  date  and  to  there  remain  until  he  shall  have  lost  one  hundred  and 
fifty  numbers  in  his  grade. 

On  April  20,  1928,  the  convening  authority  placed  the  following  remarks  on  the 
record,  which  were  concurred  in  by  the  Major  General  Commandant  on  May 
22,  1928: 

“In  reviewing  the  record  of  proceedings  in  the  foregoing  trial  by  general 
court  martial  of  Captain  John  F.  McVey,  U.  S.  Marine  Corps,  it  is  noted 
that  the  court  found  the  accused  guilty  by  plea  of  offenses  of  the  most 
serious  nature.  The  court  in  adjudging  sentence  apparently  ignored  the 
plain  provisions  of  the  law  which  required  it  to  award  a sentence  com- 
mensurate with  the  nature  of  the  offenses  charged.  The  convening  authority 
considers  the  sentence  awarded  by  the  court  in  this  case  entirely  too  light 
and  inadequate  for  the  gravity  of  the  offenses  committed. 

“The  convening  authority  also  notes  with  unqualified  disapprobation  the 
fact  that  the  judge  advocate  failed  to  introduce  evidence  for  the  prosecution. 
The  preliminary  investigation  in  this  case  would  indicate  that  the  offenses 
as  actually  committed  were  of  a more  grave  nature  than  appears  merely 
on  the  face  of  the  specifications.  The  convening  authority  considers  that 
all  the  circumstances  attending  the  offenses  in  this  case  should  have  been 
presented  to  the  court. 

“Subject  to  the  foregoing  remarks,  and  in  order  that  the  accused  may 
not  entirely  escape  punishment,  the  proceedings,  [P.  10]  findings,  and 
sentence  in  the  foregoing  case  of  Captain  John  F.  McVey,  U.  S.  Marine  Corps, 
are  approved.  He  will  be  released  from  arrest  and  restored  to  duty.” 


ACCUSED:  FAILURE  OF,  TO  MAKE  A STATEMENT. 

In  reviewing  a summary  court-martial  case,  it  was  noted  that  the  record 
failed  to  show  accused  was  given  an  opportunity  to  make  a statement  (!sec. 
665,  N.  C.  & B.,  1923  (48)).  However,  since  accused  entered  a plea  of  guilty 
and  offered  no  evidence  in  his  own  behalf,  and  since  the  record  showed  the 
recorder  had  explained  the  rights  of  the  accused  to  him  in  accordance  with  sec. 
590,  N.  C.  & B.,  it  was  held  the  accused’s  interests  had  not  been  neglected 
(File:  MM-Ashley,  Marion  Scott/A17-21  (280507),  May  7,  1928). 


ACCUSED:  statement  of,  inconsistent  with  plea. 

Where  the  accused  makes  a statement  inconsistent  with  his  plea,  it  is  the 
duty  of  the  court  to  reject  such  statement,  but  failure  to  follow  such  approved 
procedure  is  in  itself  insufficient  to  invalidate  the  proceedings  (C.  M.  O.  No. 
10-1927,  p.  22;  Change  No.  5,  N.  C.  & B.,  sec.  666;  File:  MM-Garms,  Henry 
N/A17-21  (280509),  May  9,  1928). 


PLEADING:  unauthorized  charge. 

In  a general  court-martial  case  the  charge  preferred  was  “Assaulting  with  a 
dangerous  weapon  and  unlawfully  wounding  another  person  in  the  Navy.”  It 
was  noted  that  no  such  charge  is  provided  for  in  Naval  Courts  and  Boards, 
Articles  for  the  Government  of  the  Navy,  or  other  enactments  of  Congress. 
This  was  held  to  be  an  error  in  pleading,  combining  three  authorized  charges  in 
one,  the  proper  charge  in  this  case  being  found  under  section  235  as  charge  II, 
and  specification  3 thereunder.  As  the  sentence  adjudged  was  within  the  limi- 
tation of  punishment  for  the  proper  charge,  it  was  held  the  accused’s  rights  have 
not  been  prejudiced  and  this  error  did  not  invalidate  the  proceedings  (File: 
MM-Wainwright,  Jack/A17-20  (280327),  May  2,  1928). 
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[P.  11J  FORMER  JEOPARDY  : plea  of. 

SPECIFICATION : failure  to  state  an  offense. 

The  specification  on  which  accused  was  tried  by  deck  court  alleged  the  dis- 
charge of  a rifle  “through  careless  handling”  without  setting  forth  with  particu- 
larity how  this  action  was  wrongful,  as  required  by  section  198,  Naval  Courts 
and  Boards.  It  was  therefore  directed  that  the  sentence  be  set  aside  and  the 
man’s  records  be  corrected  accordingly. 

However,  it  was  held  that  this  case  would  be  no  bar  to  another  trial  upon  a 
specification  properly  drawn  since  before  one  can  plead  former  jeopardy, 
accused  in  the  case  must  have  been  properly  charged  upon  a specification  which 
sets  forth  all  circumstances  necessary  to  allege  an  offense  (File:  MM-Tread- 
way,  John  W/A17-22  (280529),  May  29,  1928). 


CONTRACT:  removal  of  garbage  from  vessels  basing  at  nakraoansett  bay, 
R.  I.  ; application  of  eight-hour  law. 

The  act  of  Congress  approved  June  19,  1912  (37  Stat.  137),  as  embodied  in  the 
U.  S.  Code,  title  40,  provides : 

“324.  Every  contract  hereafter  made  to  which  the  United  States,  any 
Territory,  or  the  District  of  Columbia  is  a party,  and  every  such  contract 
made  for  or  on  behalf  of  the  United  States,  or  any  Territory,  or  said  Dis- 
trict, which  may  require  or  involve  the  employment  of  laborers  or  mechanics 
shall  contain  a provision  that  no  laborer  or  mechanic  doing  any  part  of 
the  work  contemplated  by  the  contract,  in  the  employ  of  the  contractor  or 
any  subcontractor  contracting  for  any  part  of  said  work  contemplated,  shall 
be  required  or  permitted  to  work  more  than  eight  hours  in  any  calendar 
day  upon  such  work,  and  every  such  contract  shall  stipulate  a penalty 
for  each  violation  of  such  provision  in  said  contract  of  five  dollars  for  each 
laborer  or  mechanic  for  every  calendar  day  in  which  he  shall  be  required 
or  permitted  to  labor  more  than  eight  hours  upon  said  work.  * * * 

“325.  Nothing  in  section  324  of  this  title  shall  apply  to  contracts  for 
transportation  by  land  or  water.  * * 

In  answer  to  the  question  whether  the  clause  prescribed  by  the  above-quoted 
act,  restricting  the  hours  of  labor  of  laborers  and  mechanics  employed  by  cer- 
tain contractors,  should  be  embodied  in  a prospective  contract  for  the  disposal 
of  garbage  [P.  12]  from  vessels  of  the  Navy  basing  at  Narragansett  Bay, 
R.  I.,  said  contract  contemplating  the  use  of  self-propelled  lighters  in  the  work : 
Held:  Section  324  (supra)  is  mandatory,  and  when  the  contract  involves  the 
employment  of  laborers  or  mechanics,  the  statutory  provision  must  be  included 
in  such  contract.  However,  in  accordance  with  decisions  involving  an  earlier 
statute,  all  hands  employed  upon  tugs,  dredges,  scows,  etc.,  are  seamen  and  not 
laborers  or  mechanics  within  the  meaning  of  the  act  (Ellis  v.  U.  S.,  206  U.  S. 
246;  Breakwater  Co.  v.  U.  8.,  183  Fed.  112).  Therefore  the  8-hour  limitation  in 
the  act  of  June  19,  1912  (supra),  on  the  daily  service  of  employees  of  contractors 
is  not  applicable  to  subject  contract  (File:  NM1/JK  (280418),  May  9,  1928). 


FLEET  NAVAL  RESERVE : political  activities  of  transferred  members. 

U.  S.  Code,  title  34,  section  755,  provides,  among  other  things,  as  follows: 

“*  * * That  enlisted  men  heretofore  or  hereafter  transferred  to  the 

Fleet  Naval  Reserve  from  the  Regular  Navy  in  accordance  with  law  shall 
at  all  times  be  governed  by  the  laws  and  regulations  for  the  government 
of  the  Navy  and  shall  not  be  discharged  from  the  Naval  Reserve  without 
their  consent  except  by  sentence  of  a court  martial  or  in  accordance  with 
the  provisions  of  section  784'  of  this  chapter:  * * *”  (act  of  Feb.  28, 

1925,  ch.  374,  sec.  6,  43  Stat.  1081). 
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U.  S.  Code,  title  48,  section  1460,  provides  as  follows : 

‘T460.  Qualification  of  voters: 

“Third.  No  officer,  soldier,  seaman,  mariner,  or  other  person  in  the  Army 
or  Navy,  or  attached  to  troops  in  the  service  of  the  United  States,  shall 
be  allowed  to  vote  in  any  Territory,  by  reason  or  [sic]  being  on  service 
therein,  unless  such  Territory  is,  and  has  been  for  the  period  of  six 
months,  his  permanent  domicile. 

“Fourth.  No  person  belonging  to  the  Army  or  Navy  shall  be  elected  to 
or  hold  any  civil  office  or  appointment  in  any  Territory,  except  officers  of 
the  Army  on  the  retired  list  ( It.  S.,  sec.  1860 ; Mar.  3,  1883,  ch.  134,  22  Stat. 
567).” 

Except  for  the  prohibitions  contained  in  U.  S.  C.,  title  48,  section  1460, 
supra,  there  are  no  provisions  of  Federal  law  which  prevent  enlisted  personnel 
of  the  naval  service  participating  in  political  activities.  It  follows,  therefore, 
that  only  in  cases  arising  under  the  provisions  of  said  section  of  the  U.  S.  Code 
are  transferred  members  of  the  Fleet  Naval  Reserve  prohibited  by  Federal  law 
from  participating  in  political  activities. 

[P.  13]  There  are  no  regulations  or  general  orders  bearing  on  this  subject. 
In  this  connection,  however,  attention  is  invited  to  the  fact  that  section  24 
of  the  Constitution  of  the  State  of  South  Carolina  (1895),  the  home  of  the 
man  concerned  in  this  particular  case,  provides  relative  to  this  subject  as 
follows : 

“No  person  shall  be  eligible  to  a seat  in  the  General  Assembly  while  he 
holds  any  office  or  position  of  profit  or  trust  under  this  State,  the  United 
States  of  America,  or  any  of  them,  or  under  any  other  power,  except 
officers  in  the  militia  or  notaries  public ; and  if  any  member  shall  accept 
or  exercise  any  of  the  said  disqualifying  offices  or  positions  he  shall  vacate 
his  seat.” 

(File:  HH-Lee,  Jesse/P9-1  (280505),  May  15,  1928.) 


PAY  AND  ALLOWANCES : additional  pay  for  enlisted  men  engaged  in  sub- 
marine DUTY  OB  DIVING. 

The  act  approved  April  9,  1928  (Public,  No.  244),  provides  as  follows: 

“That  hereafter  * * * an  enlisted  man  of  the  United  States  Navy 

assigned  to  duty  aboard  a submarine  of  the  Navy,  or  to  the  duty  of  diving, 
shall,  in  lieu  of  the  additional  pay  now  authorized,  receive  pay,  under  such 
regulations  as  may  be  prescribed  by  the  Secretary  of  the  Navy,  at  the 
rate  of  not  less  than  $5  per  month,  and  not  exceeding  $30  per  month  in 
addition  to  the  pay  and  allowances  of  his  rating  and  service:  Provided, 
That  divers  employed  in  actual  salvage  operations  in  depths  of  over  ninety 
feet  shall,  in  addition  to  the  foregoing,  receive  the  sum  of  $5  per  hour  for 
each  hour  or  fraction  thereof  so  employed.”  (Italics  supplied.) 

A decision  was  requested  as  to  whether  the  above-quoted  act  repeals  or  affects 
the  authority  formerly  existing  as  set  forth  in  Bureau  of  Navigation  Manual, 
page  162a,  article  D-5321,  paragraph  3,  instructions  in  regard  to  which  are  con- 
tained in  paragraph  705-4,  Manual  for  Supply  Officers  Afloat,  1917. 

Held:  The  effect  of  the  words  “shall,  in  lieu  of  the  additional  pay  now  au- 
thorized,” as  used  in  the  act  of  April  9,  1928  (supra),  is  to  repeal  or  cancel  all 
prior  laws,  regulations,  or  orders  providing  for  additional  pay  for  submarine 
duty  or  for  diving. 

Detailed  instructions  on  the  subject  of  additional  pay  for  submarine  duty 
and  for  diving,  based  on  the  provisions  of  the  act  of  April  9,  1928,  will  be  issued 
to  the  service  at  an  early  date  (File:  MM/L16-4 ( 29 ) (280503>,  May  12,  1928). 


[P.  14]  RANK  RETIRED:  officer  failing  in  physical  examination  for 

PROMOTION. 

An  officer  took  examination  for  promotion  to  ranks  of  lieutenant  and  lieuten- 
ant commander,  and  failed  professionally  in  examination  for  promotion  to 
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lieutenant.  Upon  being  ordered  before  a second  examining  board  he  was  found 
not  physically  qualified  to  perform  all  duties  of  rank  of  lieutenant  at  sea,  and 
accordingly  was  retired  in  rank  of  lieutenant,  pursuant  to  provisions  of  U.  S.  C., 
title  34,  sec.  390,  providing  as  follows: 

“Hereafter,  if  any  officer  of  the  United  States  Navy,  below  the  rank  of 
lieutenant  commander,  shall  fail  in  his  physical  examination  for  promo- 
tion and  he  found  incapacitated  for  service  by  reason  of  physical  disability 
contracted  in  the  line  of  duty,  he  shall  be  retired  with  the  rank  to  which 
his  seniority  entitled  him  to  be  promoted  (Mar.  4,  1911,  ch.  239,  30  Stat. 
1267;  Aug.  29,  1916,  ch.  417,  39  Stat.  579;  July  1,  1918,  ch.  114,  40  Stat. 
718).” 

Question:  In  what  rank  should  he  have  been  retired? 

Held:  Although  vacancies  in  the  ranks  of  lieutenant  and  lieutenant  com- 
mander rendered  the  officer  eligible  for  advancement  to  rank  of  lieutenant  com- 
mander, so  soon  as  he  established  his  qualification,  at  the  time  of  his  failure 
to  pass  the  necessary  physical  examination  for  promotion  his  seniority  entitled 
him  to  be  promoted  only  to  rank  of  lieutenant  and  therefore,  having  failed  in 
physical  examination  for  promotion  to  that  rank,  he  was  at  no  time,  in  law 
or  in  fact,  a lieutenant,  and  therefore  under  provision  of  law  cited  above  only 
eligible  for  advancement  at  time  of  retirement  to  rank  of  lieutenant  (File: 
OO-Lawhead,  William  E./P17-1  (280501),  May  24,  1928). 

C.  M.  O.  6—1928 

[P.  3]  Lieutenant  Joseph  W.  Bettens,  U.  S.  Navy,  was  tried  by  order  of  the 
Commander  Fleet  Base  Force,  U.  S.  Fleet,  on  board  the  U.  S.  S.  Procyon  on 
May  18,  1926,  and  acquitted  of  the  following  charge:  Culpable  inefficiency  in 
the  performance  of  duty.  (Suffering  a collision  of  the  U.  S.  S.  Pinola  with 
another  vessel  through  failure  to  issue  proper  orders.) 

On  June  25,  1926,  the  convening  authority  approved  the  proceedings,  and 
disapproved  the  finding  and  acquittal  as  not  being  justified  from  the  evidence 
adduced.  In  an  endorsement  dated  August  3,  1926,  the  Bureau  of  Navigation 
stated  that  it  was  unable  to  concur  in  the  action  of  the  convening  authority  in 
disapproving  the  acquittal  in  this  case,  and  on  August  6,  1926,  the  Acting 
Secretary  of  the  Navy  approved  the  remarks  of  the  Chief  of  the  Bureau  of 
Navigation. 


[P.  5]  EVIDENCE  : insufficient  to  convict. 

WITNESSES : failure  to  call  witness  because  under  charges  for 
trial  by  general  court  martial  arising  from  the  same  incident 

FOR  WHICH  THE  ACCUSED  IS  ON  TRIAL. 

Lieutenant  Frederick  S.  Steinbauer,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  Commander  Submarine  Divisions,  U.  S.  Battle  Fleet, 
at  the  Submarine  Base,  Pearl  Harbor,  T.  H.,  on  April  2,  1928,  and  acquitted  of 
the  following  charge:  Neglect  of  duty.  (Spec.  1,  neglect  and  failure,  as  navi- 
gator, to  use  proper  navigational  methods  in  piloting  the  U.  S.  S.  R^-9  through 
Pearl  Harbor  Entrance  Channel ; spec.  2,  neglect  and  failure,  as  navigator  to 
inform  commanding  officer  of  danger  of  course  being  steered,  resulting  in 
the  ship  being  run  upon  a reef. ) 

In  approving  the  proceedings,  findings,  and  acquittal,  the  convening  authority 
placed  the  following  remarks  on  the  record: 

“In  reviewing  the  proceedings  in  the  foregoing  case,  it  is  apparent  that 
the  reason  for  the  grounding  of  the  U.  S.  S.  R-9  was  that  the  com- 
manding officer  endeavored  to  pass  with  his  vessel  to  the  westward  of  the 
dredge  California,  which  was  itself  moored  on  the  westward  side  of  the 
channel. 

“The  fact  that  the  commanding  officer  of  the  U.  S.  S.  R-9  was  at  the 
time  of  this  trial  himself  under  charges  for  trial  by  general  court  martial 
for  the  same  grounding,  probably  prevented  the  judge  advocate  from  intro- 
ducing him  as  a witness  in  order  to  bring  out  the  part  played  by  the 
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navigator  in  this  case.  It  would  appear,  notwithstanding  this  fact,  that 
the  commanding  officer  should  have  been  called  as  a witness  as  to  the 
assistance  afforded  him  by  the  navigator  in  the  difficult  situation  that 
confronted  him. 

“Although  it  is  apparent  that  the  accused  warned  the  captain  to  give 
buoy  number  5 a wide  berth,  and  later  again  warned  the  captain  that  he 
was  getting  too  near  to  buoy  number  5 and  had  better  change  course 
toward  the  center  of  the  channel,  the  convening  authority  does  not  believe 
that  the  accused  who  bore,  concurrently  with  the  captain,  responsibility  for 
the  safe  navigation  of  the  ship,  fulfilled  by  these  warnings  the  full 
obligation  imposed  upon  him  by  the  Navy  Regulations.  It  is,  however, 
recognized  that  the  lack  of  evidence  was  sufficient  to  justify  the  court  in 
its  acquittal. 

“Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  acquittal 
in  the  foregoing  case  of  Lieutenant  Frederick  S.  Steinbauer,  U.  S.  Navy, 
are  approved.” 


FINDINGS : disapproval  of,  as  not  warranted  by  evidence  adduced. 

Captain  William  H.  Davis,  U.  S.  Marine  Corps,  was  tried  by  general  court 
martial  by  order  of  the  commanding  general,  [P.  6]  Third  Brigade,  United 
States  Marine  Corps,  at  headquarters,  Third  Brigade,  U.  S.  Marine  Corps, 
Tientsin,  China,  on  March  29,  1928,  on  the  following  charges: 

Charge  I. — Absence  from  station  and  duty  without  leave. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline.  (Spec.  1, 
presence  in  area  prohibited  by  brigade  order  ; spec.  2,  incapacitated  for  the  proper 
performance  of  duty  due  to  previous  indulgence  in  intoxicating  liquors. ) 

Charge  III. — Conduct  unbecoming  an  officer  and  a gentleman.  (Knowingly 
entering  a notorious  house  of  ill-fame.) 

Charge  IV. — Drunkenness. 

The  court  found  the  accused  guilty  of  charge  I in  a less  degree  than  charged, 
guilty  of  absence  from  station  and  duty  after  leave  had  expired ; convicted  him 
of  charge  II ; acquitted  him  of  charge  III ; and  found  him  guilty  by  plea  of 
charge  IV. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  Ma- 
rine Corps  and  from  the  United  States  naval  service. 

On  April  12,  1928,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“If  an  accused  is  charged  with  absence  without  leave,  the  proof  is  that 
he  actually  had  leave,  but  did  not  return  when  due  back,  the  charge  should 
be  found  proved,  proper  substitutions  being  made  in  the  specification  to 
cover  the  actual  authorized  absence  (sec.  248,  Naval  Courts  and  Boards). 

“In  this  case,  the  accused  was  not  on  leave  of  absence,  he  was  not  checked 
out  on  liberty,  but  on  the  contrary,  he  was  due  at  his  office  at  a certain  time 
the  following  day,  and  the  fact  that  he  was  not  present  is  sufficient  proof  to 
warrant  a finding  of  guilty  to  absence  without  leave. 

“The  commanding  general  is  of  the  opinion  that  an  officer  who  gets  drunk, 
goes  to  a house  of  prostitution  and  remains  there  so  long  that  he  is  absent 
without  leave  and  has  to  be  apprehended  and  taken  out  of  said  house  of 
prostitution  by  his  brother  officers  on  order  of  his  regimental  commander, 
has  exhibited  a disregard  for  his  obligations  as  an  officer  and  a gentleman. 
Every  word  of  the  specification  under  charge  III  was  proved  with  the  possible 
exception  of  the  words  ‘in  association  with  notorious  prostitutes,’  and  if  we 
eliminate  these  words  from  the  specification,  there  is  still  sufficient  alleged 
to  support  the  charge,  in  that  he  knowingly  visited  a notorious  house  of  ill- 
fame  and  ‘did  remain  in  said  house  until  he,  the  said  Davis,  was  apprehended 
by  Marine  Corps  authority.’ 

“Subject  to  the  above  remarks,  the  proceedings,  findings  on  charges  I,  II, 
and  IV,  and  sentence  of  the  general  court  martial  [P.  7]  in  the  foregoing 
case  of  William  H.  Davis,  captain,  U.  S.  Marine  Corps,  are  approved.  The 
findings  on  charge  III  are  disapproved.  In  conformity  with  article  53,  Ar- 
ticles for  the  Government  of  the  Navy,  the  record  is  respectfully  referred  to 
the  Secretary  of  the  Navy,  for  transmission  to  the  President.” 
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On  May  24,  1928,  the  Major  General  Commandant,  TT.  S.  Marine  Corps,  ron- 
curred  in  the  action  of  the  convening  authority,  and  on  June  1,  1928,  the  sentence 
was  confirmed  by  the  President  in  accordance  with  the  recommendation  of  the 
Secretary  of  the  Navy. 


FINDINGS : disapproval  of,  as  not  warranted  by  evidence  adducid. 

Lieutenant  Charles  E.  Olson,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Commander  Submarine  Divisions,  U.  S.  Battle  Fleet,  at  the 
Submarine  Base,  Pearl  Harbor,  T.  H.,  on  April  12, 1928,  on  the  following  charges  : 

Charge  I. — Through  negligence,  suffering  a vessel  of  the  Navy  to  be  run  upon 
a reef. 

Charge  II. — Culpable  inefficiency  in  the  performance  of  duty.  (Failure  to 
use  proper  prudential  measures  in  maneuvering  his  ship  through  Pearl  Harbor 
Entrance  Channel,  T.  H.) 

Charge  III. — Neglect  of  duty.  (Spec.  1,  attempt  to  pass  a dredge  with  the 
U.  S.  S.  R-9  without  waiting  for  the  proper  passing  signals  from  said  dredge; 
spec.  2,  neglect  and  failure  to  use  proper  navigational  methods  in  piloting  the 
U.  S.  S.  R-9  through  Pearl  Harbor  Entrance  Channel,  T.  H.) 

The  accused  was  acquitted  of  charge  I and  convicted  on  charges  II  and  III. 
He  was  sentenced  to  lose  fifteen  numbers  in  his  grade,  with  a recommendation 
to  the  clemency  of  the  reviewing  authority. 

On  May  10,  1928,  the  convening  authority  reduced  the  loss  of  numbers  to  ten, 
placing  the  following  remarks  on  the  record : 

“From  a careful  review  of  evidence  in  the  foregoing  case  of  Lieutenant 
Charles  E.  Olsen,  U.  S.  Navy,  the  convening  authority  is  of  the  opinion 
that  the  evidence  adduced  was  ample  to  prove  the  specification  of  the  first 
charge  and  the  second  specification  of  the  third  charge. 

“The  evidence  shows  that  the  dredge  California  was  moored  to  the  west- 
ward of  midchannel  almost  along  the  extreme  western  side  of  the  channel 
and  that  midchannel  was  clear  of  obstructions.  Though  the  evidence  shows 
that  from  a position  near  buoy  number  10,  the  dredge  California  ap- 
peared to  be  in  midchannel  with  clear  water  on  each  side;  this  was  merely 
an  incorrect  conclusion  which  was  at  variance  with  the  actual  facts,  a sit- 
uation [P.  8]  which  should  and  could  have  been  cleared  up  by  the  accused 
before  passing  the  dredge.  The  fixed  navigational  marks  on  Puuloa  Range 
which  were  erected  with  the  sole  purpose  of  indicating  where  midchannel 
lay  are  shown  by  the  evidence  to  have  been  visible.  Nevertheless,  the  com- 
manding officer,  basing  his  action  on  the  above  incorrect  conclusion,  delib- 
erately and  without  any  necessity  therefor,  laid  a course  to  the  westward 
of  the  dredge  and  evidently  across  a reef,  whereas  to  the  eastward  the 
channel  was  in  fact  clear  and  navigable.  Similarly,  in  case  of  the  second 
specification  of  the  third  charge,  the  testimony  shows  that  the  commanding 
officer,  after  rounding  buoy  number  10,  did  not  hold  a course  near  mid- 
channel  which  was  clearly  marked  by  Puuloa  Range  but  headed  diagonally 
across  channel  for  buoy  number  5 and  having  attained  a position  near  the 
western  side  of  the  channel,  straightened  up  on  a course  approximately 
parallel  to  the  midchannel  course  until  the  U.  S.  S.  R-9  went  aground. 
Though  actual  fixes  obtained  by  observations  on  fixed  objects  ashore  may 
not  have  been  of  great  value  at  that  time,  Puuloa  Range  was  visible  and 
available  for  use  without  any  bearings  whatever  and  it  was  placed  there 
expressly  for  the  purpose  of  navigating  this  channel  with  safety. 

“Subject  to  the  foregoing  remarks,  the  proceedings  in  the  foregoing  case 
of  Lieutenant  Charles  E.  Olsen,  U.  S.  Navy,  are  approved.  The  findings  on 
the  specification  of  the  second  charge  and  on  the  first  specification  of  the 
third  charge  are  approved.  The  findings  on  the  specification  of  the  first 
charge  and  on  the  second  specification  of  the  third  charge  are  disapproved. 
The  sentence  is  approved. 

“In  view,  however,  of  the  recommendation  for  clemency  signed  by  four  of 
the  seven  members  of  the  court  and  of  the  otherwise  excellent  performance 
of  duty  of  the  accused  as  testified  by  his  division  commander,  the  loss  of 
numbers  is  reduced  to  ten. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.” 

219891— 40— vol.  2 4 
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FINDINGS  : DISAPPROVAL  OF,  AS  NOT  WARRANTED  BY  EVIDENCE  ADDUCED. 

Lieutenant  Commander  Frank  E.  P.  Uberroth,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  Commander  Destroyer  Squadrons,  Scouting  Fleet,  on 
board  the  U.  S.  S.  Concord  on  May  7,  1928,  on  the  following  charges : 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy.  (Failure  to  pay  mess  bill  in  advance.) 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline.  (Four 
specs.,  inducing  subordinate  officers  attached  to  his  ship  to  endorse  promissory 
notes  for  him.) 

[P.  9]  The  accused  was  found  guilty  by  plea  of  the  first  charge  and  acquitted 
of  the  second  charge.  The  court  sentenced  him  to  lose  ten  numbers  in  his  grade. 

On  May  16,  1928,  the  convening  authority  placed  the  following  remarks  on  the 
record : 

“The  proceedings  of  the  foregoing  case  of  Lieutenant  Commander  Frank 
E.  P.  Uberroth,  U.  S.  Navy,  are  approved ; the  findings  on  the  first  specifica- 
tion of  the  first  charge,  and  on  the  first  charge,  are  approved ; the  findings 
on  the  first,  second,  third,  and  fourth  specifications  of  the  second  charge, 
and  on  the  second  charge  are  disapproved  for  the  following  reasons. 

“The  court  after  due  deliberation  found  the  charges  and  specifications  in 
due  form  and  technically  correct,  and  that  the  second  charge  and  the  specifi- 
cations taken  together  amount  to  a statement  of  an  offense  cognizable  under 
Articles  for  the  Government  of  the  Navy,  and  as  such  properly  held  sufficient 
as  legal  basis  for  trial.  The  evidence  produced  is  ample  for  a conviction 
under  the  circumstances.  It  is  only  necessary  to  answer  the  following  ques- 
tion for  a correct  determination  of  guilt  or  innocence.  Given  two  subordinate 
officers,  one  of  whom  has  endorsed  a note  for  his  superior  officer,  and  the 
other  has  declined,  is  it  probable  that  that  superior  officer  will  hold  the  same 
impartial  attitude  toward  both  in  case  it  becomes  necessary,  in  the  course 
of  his  duty,  as  such  superior,  to  take  some  disciplinary  action  against  either, 
or  both? 

“Subject  to  the  foregoing  remarks,  the  sentence  in  the  foregoing  case  is 
approved.  Lieutenant  Commander  Frank  E.  P.  Uberroth,  U,  S.  Navy,  will 
be  released  from  arrest  and  restored  to  duty.” 

On  June  9,  1928,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record,  which  were  approved  by  the  Acting  Secretary  of  the 
Navy  on  June  14,  1928 : 

“Forwarded  recommending  approval  of  the  proceedings,  findings,  and  sen- 
tence of  the  general  court  martial  in  the  foregoing  case,  subject  to  the  action 
of  the  convening  authority  with  which  this  Bureau,  is  in  full  accord. 

“The  action  of  the  court  in  acquitting  the  accused  on  the  second  charge  can 
only  be  understood  by  attributing  ignorance  to  a majority  of  the  members 
of  the  court  as  to  what  in  fact  constitutes  conduct  which  is  prejudicial  to 
good  order  and  discipline.  It  is  recommended  that  the  officers  constituting 
this  court  be  informed  of  the  Department’s  final  action.” 


[P.  10]  JUDGE  ADVOCATE  : conduct  of  trial  criticized. 

SENTENCE,  INADEQUATE : disapproval  where  it  involves  only 

LOSS  OF  PAY,  IN  CASE  OF  COMMISSIONED  OFFICERS. 

First  Lieutenant  Joseph  F.  Burke,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commanding  general,  Third  Brigade,  United  States 
Marine  Corps,  at  headquarters,  Third  Brigade,  U.  S.  Marine  Corps,  Tientsin, 
China,  on  April  30,  1928,  and  convicted  of  the  following  charge:  Conduct  to  the 
prejudice  of  good  order  and  discipline.  (Presence  in  area  prohibited  by  brigade 
order.) 

The  court  sentenced  the  accused  to  lose  fifty  dollars  of  his  pay  per  month  for 
a period  of  six  months,  total  loss  of  pay  amounting  to  three  hundred  dollars. 
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On  May  5,  1928,  the  convening  authority  placed  the  following  remarks  on  the 
record,  which  were  concurred  in  by  the  Major  General  Commandant,  U.  S.  Marine 
Corps,  on  June  16,  1928 : 

“The  accused,  in  this  case,  plead  not  guilty,  and  then  voluntarily  admitted 
all  alleged  in  the  specification  except  that  he  did  ‘willfully  and  knowingly 
violate’  the  order  in  question. 

“The  accused  went  on  the  stand  and  tried  to  convince  the  court  that 
although  he  had  been  fully  conversant  with  the  order ; although  he  had 
acted  as  counsel  for  an  officer  who  had  been  tried  on  the  same  charge  only 
a short  time  previously  and  found  guilty ; yet  in  spite  of  these  facts,  he 
thought  the  order  was  for  enlisted  men  only,  and  he  thought  he  was  commit- 
ting no  offense  when  he  donned  civilian  clothes  and  went  into  an  area  at  one 
o’clock  in  the  morning,  that  had  been  placed  out  of  bounds  to  ‘all  members 
of  this  command.’ 

“The  accused  evidently  succeeded  in  his  effort  to  gain  the  sympathy  of 
the  court,  as  is  evidenced  by  the  sentence  awarded,  which  the  commanding 
general  considers  entirely  inadequate. 

“The  defense  referred  to  certain  paragraphs  of  brigade  order  number 
ninety  to  further  convince  the  court. 

“The  commanding  general  considers  that  the  judge  advocate  was  at  fault 
in  not  replying  to  the  argument  of  the  defense  and  inviting  attention  to 
paragraphs  seven,  nine,  and  ten  of  brigade  order  number  ninety,  which  states 
very  definitely  that  the  order  applies  to  officers. 

“The  judge  advocate  was  apparently  fooled  by  the  admission  of  the  accused 
as  otherwise  he  would  have  introduced  evidence  in  rebuttal  and  presented 
an  opening  and  closing  argument. 

“The  Department  has  on  numerous  occasions  expressed  its  disapproval  of 
sentences  involving  solely  loss  of  pay  in  the  cases  of  commissioned  officers 
of  the  naval  service  on  the  active  list,  other  than  commissioned  warrant 
officers. 

[P.  11]  “Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and 
sentence  of  the  general  court  martial  in  the  foregoing  case  of  Joseph  F. 
Burke,  first  lieutenant,  U.  S.  Marine  Corps,  are  approved.  He  will  be  released 
from  arrest  and  restored  to  duty.” 


CHALLENGE  OF  MEMBERS  OF  COURT : procedure. 

The  accused  objected  to  two  members  of  a general  court  martial,  whereupon 
the  court,  after  permitting  these  members  to  answer,  simultaneously  sustained  the 
challenges  and  excused  these  two  members.  Attention  was  invited  to  secs.  823 
and  824,  N.  C.  & B.,  1923,  providing  that  members  be  challenged  individually. 
The  proceedings,  findings,  and  sentence,  however,  were  held  legal  (File:  MM- 
Tertona,  Pie/A17-20  (280403),  June  8,  1928). 


CHARGES  AND  SPECIFICATIONS:  specifications  defective  as  to  date; 

EFFECT  OF  FAILURE  TO  OBJECT  TO. 

Where  the  date  alleged  in  the  specification  under  the  charge  of  “Breaking 
arrest”  was  clearly  erroneous  as  charging  the  accused  with  having  broken  arrest 
during  the  period  it  was  alleged  in  another  charge  he  was  absent  without  leave, 
but  the  accused  pleaded  guilty  to  both  charges  and  made  no  objection  to  this 
specification,  it  was  held  the  irregularity  therein  did  not  invalidate  the  proceed- 
ings (File:  MM-McKenzie,  Myles  A/A17-20  ( 280413),  May  25,  1928) 


COURTS  MARTIAL : members  of. 

Where  an  officer  sat  as  a member  of  a general  court  martial  having  less  rank 
than  required  by  sec.  803,  par.  2 of  footnote  10,  N.  C.  & B.,  1923,  it  was  held  that 
in  view  of  the  fact  that  a sufficient  number  of  officers  of  the  proper  rank  served  as 
members  of  the  court,  and  also  as  the  accused  was  represented  by  counsel  and 
™,not  object  to  this  member,  the  irregularity  did  not  invalidate  the  proceedings 
(File:  MM-Mobley,  John  D/A17-20  (280420),  June  26,  1928). 
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SENTENCE : exceeding  legal  limitations. 

Where  the  sentence  in  a general  court-martial  case  exceeded  the  legal  limita- 
tion prescribed  for  the  offense,  it  was  held  that  that  part  of  the  sentence  not 
in  excess  of  the  legal  limitation  was  legal  and  that  part  in  excess  was  disapproved 
(File:  MM-Simpson,  Joseph  F/A17-20  (280402),  May  18,  1828;  File:  MM-Har- 
vey,  Roy  W/A17-20  (280417),  May  19,  1928). 


[P.  12]  COURT  OF  INQUIRY : statement  of  defendant  befobe,  no  bar  tg 

FURTHER  ACTION. 

Where  a witness  before  a court  of  inquiry  made  a statement  against  his  own 
interest,  the  court  expressed  the  opinion  that  since  “by  this  statement  he  imme- 
diately became  a defendant,  and  as  no  witness  could  be  obtained  to  corroborate 
this  testimony  no  further  action  can  legally  be  taken.”  The  Judge  Advocate 
General  of  the  Navy  did  not  concur  in  this  opinion,  calling  attention  to  Naval 
Digest,  1916,  p.  22,  “Admissions  against  interest.”  Subject  to  these  remarks 
the  proceedings,  findings,  opinion,  and  recommendation  and  action  of  the  con- 
vening authority  were  held  legal  (File:  DD293/A17-24  ( 280430),  May  10,  1928). 


FLEET  NAVAL  RESERVE,  TRANSFERRED  MEMBER  OF:  status  with  re- 
spect TO  RECEIVING  BENEFITS  OF  THE  NATIONAL  HOME  FOR  DISABLED  VOLUNTEER. 

SOLDIERS  AT  TOGUS,  MAINE. 

Title  24,  sec.  131,  of  the  U.  S.  Code,  provides  relative  to  the  qualifications  of 
persons  entitled  to  the  benefits  of  the  National  Home  for  Disabled  Volunteer 
Soldiers  at  Togus,  Maine,  among  other  things,  that  such  individuals  shall  be 
honorably  discharged  officers,  soldiers,  sailors,  or  marines  who  have  served  in 
the  Regular,  Volunteer,  or  other  forces  of  the  United  States,  or  in  the  Organized 
Militia  or  National  Guard  when  called  into  Federal  service,  and  who  have  no 
adequate  means  of  support  and  by  reason  of  disease  or  wounds  are  either 
temporarily  or  permanently  incapacitated  for  earning  a living. 

A transferred  member  of  the  Fleet  Naval  Reserve  is  not  in  the  status  of  a 
former  enlisted  man  who  has  been  discharged  from  the  naval  service,  but  is 
still  in  the  naval  service,  subject,  at  all  times,  to  the  rules  and  regulations  for 
the  government  of  the  Navy  and  may  not  be  discharged  therefrom,  except  by 
his  own  consent  or  by  the  sentence  of  a court  martial  (U.  S.  C.,  title  34, 
sec.  755). 

Held:  A transferred  member  of  the  Fleet  Naval  Reserve  is  not  eligible  to 
receive  the  benefits  of  the  National  Home  for  Disabled  Volunteer  Soldiers  at 
Togus,  Maine  (File:  HY/MM-Cantin,  Edward  C.  (280519),  June  12,  1928). 


c.  M.  O.  7—1928 

[P.  4]  CLEMENCY : basis  of. 

Lieut.  Charles  F.  Macklin,  Jr.,  United  States  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  Submarine  Divisions,  United  States 
Battle  Fleet,  at  the  submarine  base,  Pearl  Harbor,  T.  H.,  on  March  22,  1928, 
and  convicted  of  the  following  charge.  Through  negligence  suffering  a vessel 
of  the  Navy  to  be  run  upon  a shoal. 

The  court  sentenced  the  accused  to  lose  10  numbers  in  his  grade,  with  an 
unanimous  recommendation  to  the  clemency  of  the  reviewing  authority  in  con- 
sideration of  the  facts  that  the  description  of  buoy  S31  as  given  in  the  Pearl 
Harbor  Sailing  Directions  was  materially  incorrect,  and  that  the  U.  S,  S.  R-l'J 
suffered  no  damage  as  a result  of  the  grounding. 

On  May  7,  1928,  the  convening  authority,  in  approving  the  proceedings,  find- 
ings, and  sentence,  placed  the  following  remarks  on  the  record: 

“In  reviewing  the  proceedings  in  the  foregoing  case  the  convening  author- 
ity notes  the  recommendation  for  clemency  made  by  all  members  of  the 
court.  Due,  however,  to  the  unprofessional  and  inexact  methods  used  by 
the  accused  in  piloting  his  vessel  the  convening  authority  feels  that  clem- 
ency cannot  be  extended  in  this  case. 
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“Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence 
in  the  foregoing  case  of  Lieut.  Charles  F.  Macklin,  Jr.,  United  States  Navy, 
are  approved.  He  will  be  released  from  arrest  and  restored  to  duty.” 

[P.  5]  On  July  11,  1928,  the  Chief  of  the  Bureau  of  Navigation  placed  the 
following  remarks  on  the  record : 

“In  view  of  the  unanimous  recommendation  of  the  court  for  clemency 
and  of  the  unusually  excellent  condition  of  the  TJ.  S.  S.  72-7.9  found  by  the 
commander  Submarine  Division,  Battle  Fleet,  on  his  inspection  of  that 
vessel  as  reported  in  his  letter  of  June  20,  1928,  hereto  attached  and  made 
part  of  this  record,  this  bureau  recommends  that  the  loss  of  numbers  be 
reduced  to  five.” 

On  July  14,  1928,  the  Secretary  of  the  Navy,  in  view  of  the  recommendation 
of  the  Chief  of  the  Bureau  of  Navigation  reduced  the  loss  of  numbers  to  five. 


CLEMENCY : basis  of. 

Chief  Boatswain  Patrick  F.  Powers,  United  States  Navy,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Boston, 
Mass.,  on  April  19,  1928,  and  found  guilty  by  plea  of  the  following  charges : 

Charge  I. — Neglect  of  duty.  (Two  specifications:  1,  neglect  and  failure  to 
obtain  and  cause  to  be  obtained  the  deviations  of  standard  and  steering  compass 
on  board  his  ship  as  it  was  his  duty  to  do ; 2,  neglect  and  failure  to  have  a look- 
out stationed  on  board  his  ship  as  it  was  his  duty  to  do.) 

Charge  II. — Through  negligence  suffering  a vessel  of  the  Navy  to  be  run  upon 
a rock. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service,  with  an  unanimous  recommendation,  however,  to  the  clemency  of  the 
reviewing  authority,  in  consideration  of  the  excellent  record  of  the  accused, 
his  professional  zeal,  length  of  service,  and  the  fact  that  he  had  been  under 
mental  strain  for  two  years,  particularly  at  the  time  that  the  events  under 
consideration  occurred. 

On  June  13,  1928,  the  Chief  of  the  Bureau  of  Navigation  recommended,  in 
view  of  the  unanimous  recommendation  by  the  court  for  clemency,  that  the 
sentence  be  mitigated  to  reduce  the  accused  to  the  foot  of  the  list  of  chief 
boatswains,  and  that  he  lose  pay  at  the  rate  of  $100  per  month  so  long  as  he 
remains  on  the  active  list  of  the  Navy. 

On  July  6,  1928,  the  Secretary  of  the  Navy  approved  the  proceedings,  findings, 
and  sentence,  but  in  view  of  the  recommendation  of  the  Chief  of  the  Bureau  of 
Navigation  mitigated  the  sentence  in  accordance  therewith. 


EVIDENCE:  hearsay. 

Ensign  Winston  C.  E.  Prins,  United  States  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  Special  [P.  6]  Service  Squadron  on  board 
the  U.  S.  S.  Denver  on  March  7,  1928,  and  convicted  of  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Disobeying  the  lawful  order  of  his  superior  officer. 

Charge  III. — Resisting  arrest. 

Charge  IV. — Conduct  to  the  prejudice  of  good  order  and  discipline.  (Using 
profane  and  obscene  language  to  the  executive  officer.) 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  May  25,  1928,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  July  10,  1928,  the  Judge  Advocate  General  of  the  Navy  placed  the  follow- 
ing remarks  on  the  record : 

“In  reviewing  the  record  of  proceedings  in  the  foregoing  general-court- 
martial  case  of  Ensign  Winston  C.  E.  Prins,  United  States  Navy,  it  is 
noted  on  page  38  of  the  record  that  the  judge  advocate  asked  the  witness 
on  the  stand  the  following  question : 

“(Question  5.)  ‘Did  Chris  say  anything  to  you  about  seeing  the 
accused  the  previous  afternoon?’ 
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“The  question  was  objected  to  by  counsel  for  the  accused  on  the  ground 
that  it  was  hearsay.  The  objection  was  not  sustained  by  the  court. 

“In  the  opinion  of  this  office  the  question  called  for  an  answer  that  would 
necessarily  be  hearsay  and  the  objection  of  the  counsel  for  the  accused 
should  have  been  sustained,  but  as  the  answer  to  the  question  was  in  the 
negative  the  rights  of  the  accused  were  not  prejudiced  by  this  error  on  the 
part  of  the  court. 

“Subject  to  the  foregoing  remarks,  in  the  opinion  of  this  office,  the  pro- 
ceedings, findings,  and  sentence  of  the  general  court  martial  in  the  fore- 
going case  are  legal.” 

On  July  16,  1928,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General  and  forwarded  the  record  of  proceedings  to  the  Presi- 
dent, with  the  recommendation  that  the  sentence  be  confirmed. 

The  sentence  was  confirmed  by  the  President  on  July  19,  1928. 


1.  JUDGE  ADVOCATE : conduct  op  trial  criticized. 

2.  FINDINGS : disapproval  of,  as  not  warranted  by  evidence  adduced. 

3.  SENTENCE:  inadequate. 

Machinist  Arthur  C.  Eke,  United  States  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commandant  fifteenth  [P.  7]  naval  district,  at  the 
United  States  submarine  base,  Coco  Solo,  C.  Z.,  on  June  16,  1928,  on  the  follow- 
ing charges : 

Charge  I. — Absent  from  station  and  duty  after  leave  had  expired. 

Charge  II. — Absent  from  station  and  duty  without  leave. 

Charge  III. — Drunkenness. 

The  court  acquitted  the  accused  of  charges  I and  II,  and  found  him  guilty  by 
plea  of  charge  III.  He  was  sentenced  to  lose  six  months’  seniority  in  the  date 
of  his  warrant  as  machinist ; to  lose  corresponding  rank  in  the  list  of  machin- 
ists of  the  Navy ; and  to  lose  $25  of  his  pay  per  month  for  a period  of  six  months, 
total  loss  of  pay  amounting  to  $150. 

On  June  27,  1928,  the  convening  authority  approved  the  proceedings,  the 
findings  on  the  third  charge  and  the  sentence,  and  disapproved  the  findings 
on  the  first  and  second  charges  placing  the  following  remarks  on  the  record: 

1.  “The  proceedings  of  the  general  court  martial  in  the  foregoing  case 
of  Machinist  Arthur  C.  Eke,  United  States  Navy,  are  approved ; the  find- 
ings on  the  specification  of  the  first  charge  and  on  the  first  charge  are 
disapproved  for  the  following  reasons : The  finding  of  ‘ not  proved  ’ is 
apparently  based  upon  the  court’s  belief  that  there  is  conflict  between  the 
intent  and  the  wording  of  order  No.  PO,  referred  to  in  the  testimony. 
The  accused’s  commanding  officer  obviously,  lacking  other  precedent,  placed 
a literal  interpretation  on  this  order,  as  a result  of  which  the  charge  was 
preferred.  The  court  showed  doubt  as  to  the  intent  of  the  order  but 
failed  to  have  called  as  a witness  the  officer  who  signed  the  order,  though 
he  was  immediately  available.  The  convening  authority  does  not  consider 
that  the  judge  advocate  presented  this  case  in  such  a manner  as  to  bring 
out  all  facts,  and  to  properly  clarify  them  for  the  consideration  of  the 
court.  Attention  is  also  called  to  the  fact  that  order  No.  PO,  referred  to 
in  the  testimony,  was  signed,  not  by  the  senior  naval  officer  present,  but  by 
‘ Ward  K.  Wortman,’  under  a heading  of  ‘ United  States  Submarine  Base, 
Coco  Solo,  C.  Z.,’  and  that  the  order  specifically  refers  to  ‘ officers  of  the 
submarine  base.’ 

(2)  “The  findings  on  the  second  charge  and  the  specification  thereunder 
are  disapproved  for  the  following  reasons:  The  convening  authority  con- 
siders the  findings  clearly  not  in  accordance  with  the  evidence,  and  fails 
to  understand  the  action  of  the  court  in  returning  a finding  of  ‘ not  guilty  * 
on  that  charge  when  the  evidence  clearly  shows  that  the  accused  was  absent 
from  his  station  and  duty  without  leave  from  proper  authority.  Even  con- 
ceding that  the  accused  returned  to  his  vessel  before  his  leave  had  expired, 
such  a return  places  him  immediately  under  the  command  and  [P.  8]  jur- 
isdiction of  his  commanding  officer  and  requires  that  he  obtain  permission 
before  again  leaving  his  ship.  The  court  shows  itself  either  lacking  in 
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knowledge  of  navy  regulations  and  customs,  or  unfamiliar  with  ordinary 
processes  of  law. 

(3)  “In  reviewing  the  findings  and  sentence  on  the  third  charge  and  the 
specification  thereunder,  the  convening  authority  considers  the  sentence 
inadequate  for  the  offense  found  proved.  However,  in  order  that  the 
accused  may  not  wholly  escape  punishment,  the  findings  on  the  third  charge 
and  the  specification  thereunder  and  the  sentence  are  approved.  He  will 
be  released  from  arrest  and  restored  to  duty.” 


ACCESSORIES : reduction  of,  when  period  of  confinement  reduced. 

Where  the  sentence  of  a general  court  martial  included  reduction  in  rating, 
confinement,  dishonorable  discharge,  and  accessories,  and  the  convening  author- 
ity reduced  the  period  of  confinement  without  reducing  the  accessories,  it  was 
directed  by  the  Secretary  of  the  Navy  that  the  accessories  be  correspondingly 
reduced  (File:  MM-De  Haven,  Orville  K/A17-20  (280405),  July  19,  1928). 


CHARGES  AND  SPECIFICATIONS:  not  pronounced  in  due  form  and  tech- 
nically CORRECT. 

In  a general  court-martial  case  the  provisions  of  section  637,  N.  C.  & B., 
1923,  were  not  complied  with  in  that  the  record  did  not  contain  a statement 
that  the  court  pronounced  the  charges  and  specifications  in  due  form  and  tech- 
nically correct.  However,  in  view  of  the  fact  that  the  court  arraigned  the 
accused  on  the  charges  and  specifications  and  proceeded  with  the  trial,  the 
court  must  have  decided  that  the  charges  and  specifications  were  in  fact  in 
due  form  and  technically  correct  (C.  M.  O.  5,  1925,  p.  3). 

Held:  In  as  much  as  the  charges  and  specifications  were  in  fact  in  due  form 
and  technically  correct,  the  failure  to  include  in  the  record  a statement  that 
“the  court  announced  that  it  found  the  charges  and  specifications  in  due  form 
and  technically  correct”  did  not  prejudice  the  substantial  rights  of  the  accused 
(File:  MM-Grimshaw,  George/A17-20  (280321),  June  27,  1928). 


[P.  9]  1.  EVIDENCE : character  of  accused. 

2.  EVIDENCE:  opinion,  argumentative,  of  witness,  inadmissible. 

3'.  ARGUMENT  OF  COUNSEL:  rules  of  ethics  to  be  observed. 

4.  CROSS-EXAMINATION : misleading,  as  to  credibility  of  witnesses. 

(1)  Accused  was  tried  and  acquitted  by  general  court  martial  on  the  charge 
of  “Scandalous  conduct  tending  to  the  destruction  of  good  morals,”  five  speci- 
fications, alleging  lascivious  acts.  The  court  admitted  in  evidence  on  behalf  of 
accused  depositions  of  witnesses  relating  exclusively  to  the  character  of  accused 
as  to  his  - reputation  for  “truthfulness,  honesty,  and  veracity,  and  general  law- 
abiding  citizenship.” 

Held:  This  evidence  was  inadmissible  until  the  general  reputation  of  accused 
for  truth  and  veracity  had  been  attacked.  The  rule  applicable  in  naval  courts 
martial  is  contained  in  section  343,  Naval  Courts  and  Boards.  In  the  present 
case  the  accused  was  being  tried  for  acts  of  sex  perversion,  whereas  the  evi- 
dence as  to  reputation  noted  above  related  to  accused’s  truthfulness,  honesty, 
veracity,  and  general  law-abiding  citizenship  without  these  elements  of  accused’s 
character  having  been  attacked  by  the  prosecution.  Evidence  as  to  character 
is  properly  rejected  as  irrelevant  where  the  existence  or  nonexistence  of  the 
particular  trait  proposed  to  be  shown  would  have  no  tendency  to  render  prob- 
able or  improbable  the  particular  act  in  controversy  (22  C.  J.  474).  Thus,  evi- 
dence as  to  the  reputation  for  “truth,  honesty,  and  veracity”  of  the  accused, 
even  though  he  is  a witness  in  his  own  behalf,  is  not  admissible  where  those 
traits  of  character  have  not  been  questioned  by  the  prosecution  ( People  v. 
Cowffill,  1892,  93  Cal.  596,  29  P.  228).  The  judge  advocate  should  have  accord- 
ingly objected  to  this  evidence,  and  the  court  should  have  sustained  the  objec- 
tion and  excluded  all  evidence  as  to  character  in  the  deposition  except  such  as 
related  to  the  general  reputation  of  the  accused  for  chastity,  purity,  and  virtue 
in  connection  with  sex  morals. 
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(2)  In  answer  to  a cross-interrogatory  propounded  to  one  of  the  character 
witnesses  by  deposition,  the  witness,  after  answering  affirmatively  the  question 
as  to  whether  his  answers  were  based  on  his  personal  knowledge  of  accused, 
made  a lengthy  statement  as  to  accused’s  attitude  toward  his  work,  and  particu- 
larly as  to  the  opinion  of  witness  as  to  accused’s  character  and  the  character  of 
the  evidence  which  the  witness  would  require  to  satisfy  himself  that  the  accused 
was  a moral  or  sexual  pervert. 

Held:  This  evidence  is  objectionable  as  an  argumentative  opinion  expressed  by 
the  witness  tending  to  instruct  the  court  as  to  the  degree  and  character  of  proof 
required  to  establish  the  guilt  of  accused,  and,  as  such,  it  invades  the  province  of 
the  [P.  10]  court  and  of  the  officers  conducting  the  trial.  (See  secs.  421  and 
422,  N.  C.  & B.,  1923.)  Accordingly,  the  judge  advocate  should  have  made  proper 
objection  to  this  evidence  and  the  court  should  have  sustained  the  objection, 
thereby  excluding  that  part  of  the  witness’  answer  which  was  inadmissible  and 
highly  prejudicial  to  the  prosecution. 

(3)  During  the  course  of  his  closing  argument,  counsel  for  accused  stated: 

“I  am  satisfied  in  my  own  mind  that  this  accused  has  been  proven  not 
guilty  of  these  charges.” 

This  type  of  argument  violates  the  “Canon  of  ethics”  of  the  American  Bar  Associa- 
tion, and  should  not  be  indulged  in  by  counsel.  Extracts  from  these  rules  of  ethics 
are  contained  in  section  591,  Naval  Courts  and  Boards,  the  pertinent  rule  being 
as  follows : 

“It  is  improper  for  a lawyer  to  assert  in  argument  his  personal  belief  in 
his  client’s  innocence  or  in  the  justice  of  his  cause.” 

Naval  courts  martial  should  require  counsel  appearing  before  them  to  restrict 
their  assertions  to  the  scope  of  legitimate  argument. 

(4)  During  the  course  of  his  cross-examination  of  the  principal  witness  for  the 
prosecution,  counsel  for  accused,  by  his  method  of  examining  the  witness,  obtained 
statements  from  him  that  he  had  not  previously  discussed  the  case  or  his  testimony 
with  anyone,  and  then  brought  forth  the  fact  that  he  had  made  statements  regard- 
ing his  knowledge  of  the  case  to  certain  investigating  officers,  the  judge  advocate 
of  the  court,  and  the  counsel  for  the  accused  prior  to  the  commencement  of  the 
trial.  In  his  closing  argument,  counsel  for  accused  laid  great  stress  on  the 
unreliability  of  the  testimony  of  the  principal  prosecution  witness,  basing  his  con- 
tention, in  part,  on  the  fact  that  the  witness  had  first  denied  that  he  had  previously 
discussed  any  feature  of  the  case  and  then  had  admitted  such  discussion  with 
certain  officers.  Experience  has  shown  that  witnesses  frequently  fail  to  under- 
stand the  full  import  of  such  questions  and,  in  answering  them,  make  no  mention 
of  having  discussed  the  case  with  investigating  officials,  assuming  that  such 
discussion  was  not  included  in  the  questions  propounded.  While  the  questions 
themselves  are  proper,  the  object  of  this  type  of  cross-examination  and  the  con- 
clusion drawn  therefrom  in  closing  argument  of  counsel  serves  no  purpose 
other  than  to  tend  to  mislead  the  court  as  to  the  credibility  of  witnesses  who,  by 
subtle  questioning,  have  been  led  into  making  unintentional  misstatements  regard- 
ing immaterial  facts.  Courts  martial  must  guard  against  being  misled  by  the 
ingenuity  of  counsel  who  adopt  tactics  of  this  character  (File:  MM-Yocum, 
Oscar  D/A17-20  ( 280314),  July  20,  1928). 


[P.  11]  EVIDENCE  : inconclusive. 

REVIEWING  AUTHORITY : finding  of  guilty  set  aside  by  secretary 

OF  THE  NAVY  PARTLY  UPON  CONSIDERATION  OF  MATTERS  BROUGHT  TO 
ATTENTION  OF  NAVY  DEPARTMENT  SUBSEQUENT  TO  RECEIPT  OF  RECORD. 

Accused  was  charged  and  convicted  of  using  disrespectful  language  in  the 
presence  of  an  officer.  At  the  time  the  alleged  offense  occurred,  accused  was 
coxswain  of  a boat,  containing  five  other  men,  two  of  whom  were  passengers. 
It  was  about  9:30  p.  m.,  and  therefore  semidark,  when  accused  approached  the 
dock  and  was  told  to  lay  off  and  await  his  regular  time  for  landing,  which  appar- 
ently occasioned  the  remark  in  question.  The  only  identification  of  accused  as 
the  one  who  had  made  the  remark  was  the  sound  of  his  voice,  as  to  which  a 
number  of  witnesses  testified  who  were  not  present  in  the  boat  with  accused 
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at  the  time.  It  was  too  dark  for  any  of  them  definitely  to  identify  the  voice  with 
any  particular  person,  relying  on  the  sound  of  the  voice  and  the  “physical  char- 
acteristics” of  accused. 

Three  of  the  men  in  the  boat  were  introduced  as  witnesses  and  each  denied 
making  the  remark  or  having  heard  anyone  else  in  the  boat  make  it.  Moreover, 
since  receipt  of  the  record,  the  Secretary  of  the  Navy  received  a signed  statement 
by  one  of  the  men  who  was  a passenger  in  accused’s  boat  at  the  time  in  question, 
who  was  not  called  as  a witness,  stating  positively  the  remark  was  not  made  by 
accused,  but  by  author  whose  lips  he  saw  move  as  he  completed  the  sentence. 

Held:  The  nature  of  the  testimony  given  by  the  prosecution  witnesses  did  not 
with  any  degree  of  certainty  identify  the  accused  as  being  the  man  who  made 
the  alleged  remark  and  was  therefore  insufficient  to  warrant  a conviction.  (.See 
sec.  336,  N.  C.  & B.,  1923.)  With  this  in  mind,  and  in  connection  with  the  newly 
discovered  evidence  contained  in  the  above-mentioned  statement,  the  findings  and 
sentence  in  this  case  were  set  aside,  and  it  was  directed  that  accused  be  released 
from  confinement  and  transferred  to  the  nearest  receiving  ship  for  general  detail 
(File:  MM-Fansler,  Frank  R/A17-20  (280604),  July  23,  1928). 


1.  EVIDENCE:  patrol  officer’s  report  inadmissible, 

2.  EVIDENCE : ship’s  loo,  admissibility  of. — ships’  logs  are  properly  admissi- 

ble IN  EVIDENCE  AS  an  EXCEPTION  TO'  THE  HEARSAY  RULE  ONLY  WHEN  THE  ENTRIES 
CONTAINED  THEREIN  WERE  WITHIN  THE  KNOWLEDGE  OF  THE  OFFICIAL  WHO  MADE 
THE  ENTRIES,  AND  MADE  CONTEMPORANEOUSLY  WITH  THE  FACTS  STATED. 

(1)  Accused  was  tried  by  summary  court  martial  and  convicted  on  the  speci- 
fication “Using  abusive  and  threatening  [P.  12]  language  to  another  person 
in  the  naval  service.”  The  court,  over  the  objection  of  accused,  admitted  in 
evidence  a letter  from  a member  of  the  shore  patrol. 

Held:  The  court  erred  in  its  ruling  upon  the  objection  of  accused.  The  state- 
ments set  forth  by  the  shore  patrolman  in  his  letter  were  not  under  oath,  the 
witness  did  not  confront  the  accused  and  was  not  subject  to  cross-examination  by 
him.  The  court  by  admitting  in  evidence  the  written  report  of  the  patrolman 
violated  that  portion  of  the  sixth  amendment  to  the  Constitution  of  the  United 
States  which  reads  as  follows : 

“In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  * * * 

to  be  confronted  with  the  witness  against  him  * * 

The  mere  fact  that  the  patrolman  was  not  available  did  not  operate  to 
make  his  letter  admissible.  If  such  evidence  were  admissible  before  a court 
martial,  an  accused  might,  in  any  case,  be  convicted  on  a written  report  made 
against  him,  without  being  confronted  by  the  witnesses.  In  case  witnesses  are 
not  available,  depositions  authorized  by  an  act  of  Congress  of  February  16, 
1909,  should  have  been  resorted  to.  (See  secs.  403-^109,  Naval  Courts  and 
Boards,  1923 ; for  a similar  case  see  C.  M.  O.  No.  1,  1922,  11. ) 

(2)  The  only  other  evidence  introduced  to  prove  that  the  accused  used 
“abusive*  obscene,  and  threatening  language  toward  a member  of  the  shore 
patrol”  in  the  city  of  Honolulu  was  the  ship’s  log.  The  admission  in  evidence 
of  a ship’s  log  is  right  and  proper  as  an  exception  to  the  hearsay  rules,  as 
entries  made  in  the  log  are  recorded  by  an  officer  empowered  to  record  them 
in  the  course  of  his  official  duties.  The  entries  mentioned  in  the  log  are 
admissible  evidence  of  stated  facts  that  were  within  the  knowledge  of  the 
officer  who  made  the  entries,  and  made  contemporaneously  with  the  facts 
stated  (Secs.  390  and  392,  Naval  Courts  and  Boards,  1923). 

The  entry  in  the  log  pertaining  to  the  alleged  offenses  of  the  accused  reads 
as  follows : 

“*  * * was  returned  to  the  ship  for  intoxication  and  insolence  to 

patrol  * * 

Since  the  law  makes  it  the  duty  of  the  officer  of  the  deck  to  make  certain 
entries  in  the  log,  it  is  presumed  that  such  entries  are  made  as  facts  within  his 
knowledge,  unless  the  statements  recorded  are  such  as  to  rebut  this  presump- 
tion, which  is  present  in  the  entry  in  question.  It  is  evident  that  the  only 
fact  known  to  the  officer  of  the  deck,  who  recorded  the  entry,  was  that  the 
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accused  “returned  to  the  ship.”  The  remainder  of  the  entry  is  purely  hearsay, 
is  not  the  best  evidence,  nor  does  it  conclusively  prove  the  allegations  set  forth 
in  the  second  specification. 

Had  the  oflicer  of  the  deck  been  testifying  under  oath,  such  testimony  as  to 
the  insolence  ashore  of  the  accused  to  the  [P.  13]  patrol  would  have  been 
excluded  as  inadmissible  upon  the  ground  that  it  was  hearsay  and  that  it 
implied  primary  and  more  original  and  explicit  sources  of  information.  (See 
Naval  Digest  1916,  Service  Records,  par.  16,  p.  576.) 

Such  notation  in  the  ship’s  logs  or  other  official  documents  are  not  con- 
elusive  evidence  of  the  facts  stated  therein,  to  quote  from  U.  8.  v.  Corwin,  129 
U.  S.  385 : 

“Although  it  is  a well-established  rule  that  official  reports  made  con- 
temporaneously with  the  facts  stated  and  in  regular  course  of  official  duty, 
by  an  officer  having  personal  knowledge  of  them  are  admissible  for  the 
purpose  of  proving  such  facts,  manifestly  the  design  and  meaning  of  this 
rule  is  not  to  convert  incompetent  and  irrelevant  evidence  into  competent 
and  relevant  evidence  simply  because  it  is  contained  in  an  official 
document.” 

Held:  In  view  of  the  foregoing,  the  evidence  adduced  was  not  sufficient  to  prove 
the  specification,  and  it  was  accordingly  directed  by  the  Secretary  of  the  Navy 
that  the  finding  on  this  specification  and  the  sentence  be  set  aside  (File: 
MM-Kelly  Joseph  G/A17-21  (280730),  July  30,  1928). 


NAVAL  EXAMINING  BOARD : examination  of  witness  before. 

Where  the  record  of  proceedings  of  a naval  examining  board  showed  the 
cross-examination  of  a witness  for  the  candidate  was  conducted  by  the  re- 
corder, and  later  it  appeared  that  the  candidate  himself  was  examined  by  the 
recorder,  such  procedure  was  held  irregular,  and  that  the  examination  of 
the  candidate  and  all  witnesses  should  be  conducted  by  the  board  and  by  the 
officer  under  examination  or  his  counsel  and  not  by  the  recorder.  Subject  to 
the  foregoing,  the  proceedings  and  findings  were  held  legal  (File:  OO-Flynn, 
James  M/A17-28  (280618),  July  18,  1928. 


PLEA:  REJECTION  OF. 

Accused  pleaded  not  guilty  to  three  specifications  and  guilty  to  two  specifica- 
tions of  the  charge,  and  not  guilty  to  the  charge.  In  accordance  with  the  provi- 
sions of  sec.  662,  N.  O.  & B.,  1923,  the  plea  should  have  been  rejected,  accused’s 
plea  of  guilty  to  two  of  the  specifications  and  not  guilty  to  the  charge  indicating 
that  in  his  opinion  the  specifications  did  not  support  the  charge.  However,  the 
court  found  the  charge  and  specifications  to  be  in  due  form  and  technically  correct 
and  as  no  objection  was  made  to  the  charge  and  specifications  by  the  accused 
his  plea  of  guilty  to  two  of  the  specifications  precluded  him  from  making  any 
plea  but  “guilty”  to  the  charge.  Apparently  the  plea  of  “not  guilty”  to  the  charge 
was  made  through  misunderstanding  as  to  LP.  14]  which  plea  was  proper  when 
different  pleas  had  been  made  to  the  specifications. 

Held:  It  was  the  duty  of  the  court  to  explain  the  proper  procedure  to  the 
accused  upon  his  making  this  improper  plea  to  the  charge,  but  its  failure  to  act  in 
this  instance  was  not  fatal  (C.  M.  O.  12,  1921,  p.  11;  C.  M.  O.  11,  1927,  p.  6;  File: 
MM-Lasher,  Joseph/ A17-20  (280515),  July  10,  1928). 


RAPE,  CRIME  OF : limitation  of  punishment  for. 

Held:  In  view  of  provisions  in  note  to  section  720,  N.  C.  & B.,  article  8.  para- 
graph 1,  where  the  offense  of  rape  is  charged  and  proved  as  given  in  sample 
specification  1,  section  296,  N.  C.  & B.,  that  part  of  the  sentence  adjudged  relat- 
ing to  confinement  may  extend  to  confinement  for  life,  even  though  the  limitation 
of  punishment  relating  to  confinement  under  the  charge  of  “Scandalous  conduct 
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tending  to  the  destruction  of  good  morals,”  under  which  the  offense  of  rape  is 
charged  (sec.  296,  N.  C.  & B.),  is  15  years  (see  art.  22,  note  1,  of  sec.  720,  N.  C.  & 
B;  File:  P13-7/P13-9  (280719),  July  23,  1928). 


SENTENCE : confinement  less  than  six  months  ; policy  of  navy  department. 

In  a general  court-martial  case  the  court  sentenced  the  accused  to  reduction  in 
rating,  bad-conduct  discharge,  confinement  for  four  months,  and  accessories. 
The  convening  authority  designated  the  naval  prison,  Mare  Island,  Calif.,  as 
the  place  of  confinement. 

In  designating  the  place  of  confinement  it  is  the  policy  of  the  Navy  Department 
not  to  send  a man  to  a naval  prison  where  his  sentence  includes  confinement  for 
less  than  six  months,  but  to  have  him  serve  it  either  aboard  a receiving  ship  or 
at  his  place  of  duty.  ( See  C.  M.  O.  8,  1927,  8. ) 

Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence,  and  the 
action  of  the  convening  authority  thereon  were  held  legal  (File:  MM-Lowry, 
Robert  L/A17-20  ( 280413),  July  10,  1928). 


WITNESS : impeachment  of. 

In  a general  court-martial  case,  where  witness  was  asked  his  opinion  as  to 
the  character  of  another  witness,  the  question  was  held  objectionable  because 
it  did  not  call  for  testimony  as  to  the  general  reputation  of  the  witness,  for  which 
a foundation  should  have  been  laid  by  showing  that  the  witness  on  the  stand 
[P.  15]  knew  the  general  reputation  of  the  witness  wThose  testimony  was  being 
impeached. 

However,  as  the  above  error  was  not  prejudicial  to  the  rights  of  accused,  Held: 
It  did  not  invalidate  the  proceedings  (File:  MM-O’Connor,  Wm/A17-20  ( 280420), 
July  10,  1928') . 


WITNESS : examination  of. 

WITNESS : privilege  of,  as  to  self-crimination. 

In  a general  court-martial  trial  the  judge  advocate  called  to  the  stand  an 
alleged  accomplice  of  the  accused  who  had  previously  been  acquitted  of  charges 
growing  out  of  the  same  offense  and  asked  him : “Were  you  not  tried  for  an 
offense  which  was  alleged  to  be  your  part  in  the  general  offense  committed  by 
the  party  you  were  with?”  This  question  was  objected  to  by  the  accused  on 
the  ground  that  it  went  beyond  the  scope  of  the  direct  examination  and  if 
answered  would  be  originating  evidence.  The  court  sustained  the  objection. 

Held:  The  objection  could  not  properly  be  sustained  on  the  grounds  given. 
The  witness  was  at  the  time  testifying  on  direct  examination,  the  scope  of 
which  is  limited  only  by  the  competency  and  relevancy  of  the  evidence  called  for 
by  the  questions  asked.  This  witness,  having  already  been  acquitted  of  his  part 
in  the  alleged  offense,  could  not  have  taken  advantage  of  his  constitutional 
rights  against  self-crimination  and  under  a skillful  examination  might  have 
proved  a valuable  witness  for  the  prosecution.  This  witness  was  later  called  to 
the  stand  by  the  judge  advocate,  but  most  of  the  questions  asked  him  were 
properly  objected  to  by  the  accused’s  counsel  in  accordance  with  the  provisions  of 
article  480,  Naval  Courts  and  Boards.  These  objections  could  not  properly  have 
been  sustained  had  the  witness  been  thoroughly  examined  "while  on  the  stand  for 
his  examination  in  chief  (File:  MM-Locke,  Robert  R/A17-20  ( 280605),  July  12, 
1928). 


WITNESS : refreshing  recollection. 

In  a general  court-martial  trial  the  judge  advocate  requested  permission  of  the 
court  for  a witness  to  refresh  her  memory  from  a statement  made  at  the  time, 
her  testimony  being  mainly  to  the  effect  that  she  did  not  know  or  did  not  remem- 
ber. Permission  was  refused  by  the  court. 

Held:  The  witness  should  have  been  permitted  to  refresh  her  memory  from 
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the  statement  in  accordance  with  the  provisions  of  section  487,  N.  C.  & B.,  and 
valuable  testimony  might  thus  have  been  obtained  (File:  MM-Locke,  Robert 
R/A17-20  (280605),  July  12,  1928). 


[P.  16]  CHAPLAIN : age  for  appointment  to  the  grade  of. 

Section  1396,  Revised  Statutes  (U.  S.  C.,  title  34,  sec.  91),  provides: 

“A  chaplain  shall  not  be  less  than  21  nor  more  than  35  years  of  age 
at  the  time  of  his  appointment.” 

Subsequently,  by  act  of  June  30,  1914  (38  Stat.  403;  U.  S.  C.,  title  34,  sec.  92), 
the  grade  of  acting  chaplain  was  created,  and  it  was  provided  that  thereafter 
original  appointments  shall  be  made  in  the  grade  of  acting  chaplain.  Upon 
consideration  of  these  statutes  in  connection  with  the  equalization  act  of  June 
10,  1926,  section  19  (44  Stat.  724;  U.  S.  C.,  appendix,  title  34,  sec.  348r),  pro- 
viding for  the  advancement  of  acting  chaplains  in  rank  and  grade, 

Held:  That  the  original  appointment  of  an  acting  chaplain  amounts  to  the 
appointment  of  a civilian  to  the  office  of  chaplain ; that  the  age  limit  specified 
in  section  1396,  Revised  Statutes,  is  accordingly  Applicable  to  such  original 
appointment  as  acting  chaplain ; and  that  an  acting  chaplain  may  be  commissioned 
as  chaplain  in  accordance  with  the  act  of  June  10,  1926,  supra,  without  regard 
to  the  age  limit  prescribed  in  said  section  of  the  Revised  Statute  (File; 
OH/P17-2  (280525),  July  30,  1928). 


FLEET  NAVAL  RESERVE:  transfer  of  enlisted  men  to,  after  16  or  20 
years’  service,  discretionary  power  of  secretary  of  the  navy  in  regard 
thereto: 

United  States  Code,  title  34,  section  787  (sec.  26  of  the  act  of  Feb.  28,  1925  ; 43 
Stat.  1087),  provides  that  enlisted  men  who  were  in  the  regular  service  on  the 
date  of  the  act — 

“shall  be  entitled  to  be  transferred  to  the  Fleet  Naval  Reserve  on  the  com- 
pletion of  16  or  more  years’  naval  service  * * 

Held:  While  the  law  is  plain  that  enlisted  men  coming  within  its  provisions 
“shall  be  entitled”  to  be  transferred  to  the  Fleet  Naval  Reserve  on  the  completion 
of  16  or  more  years’  naval  service,  it  does  not  provide  that  the  transfer  shall 
be  made  immediately  upon  application  therefor,  regardless  of  the  exigencies 
of  the  service  or  other  considerations  which  may  require  or  justify  that  the 
transfer  be  temporarily  postponed.  The  Secretary  of  the  Navy  is  allowed,  under 
the  law,  the  exercise  of  a reasonable  discretion  in  determining  the  date  on  which 
the  transfer  shall  be  made  (File:  MM/P19-2  ( 280525),  July  9,  1928). 
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[P.  5]  ACCUSED  : statement  of. 

RECORD  OF  PROCEEDINGS  : omission  in. 

Pay  Clerk  George  D.  Shirley,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander  Destroyer  Squadrons,  Scouting  Fleet,  United  States 
Fleet,  on  board  the  U.  S.  S.  Whitney  on  July  13,  1928,  and  convicted  of  the 
following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy.  (Possession  on  board  ship  of  alcoholic  liquor  for  drinking  purposes.) 

The  court  sentenced  the  accused  to  lose  18  months’  seniority  in  the  date  of  his 
warrant  as  pay  clerk ; to  lose  corresponding  rank  in  the  list  of  pay  clerks  of  the 
Navy ; and  to  lose  $50  of  his  pay  per  month  for  a period  of  six  months,  total 
loss  of  pay  amounting  to  $300. 

On  July  19,  1928,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 
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On  August  9,  1928,  the  Judge  Advocate  General  of  the  Navy  placed  the 
following  remarks  on  the  record : 

“In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Pay  Clerk  George  I).  Shirley,  U.  S.  Navy,  it  is  noted  that, 
after  the  last  witness  for  the  defense  testified,  the  record  does  not  include 
the  notation  that  ‘The  defense  rested,’  as  covered  by  section  886,  Naval 
Courts  and  Boards,  1923. 

“It  is  further  noted  that  the  record  fails  to  show  that  the  accused  was 
given  an  opportunity  to  make  a statement,  as  required  by  section  065, 
Naval  Courts  and  Boards,  1923. 

“In  view  of  the  fact  that  the  accused  was  represented  by  counsel,  the 
above  omission  did  not,  in  the  opinion  of  this  office,  jeopardize  the  rights 
of  the  accused  to  such  an  extent  as  to  invalidate  the  proceedings  (C.  M.  O. 
1,  1928,  5). 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence, 
and  the  action  of  the  convening  authority  thereon,  are,  in  the  opinion  of 
this  office,  legal.” 

On  August  15,  1928,  the  Acting  Secretary  of  the  Navy  approved  the  remarks 
of  the  Judge  Advocate  General. 


FINDINGS : disapproval  of,  by  convening  authority  as  not  warranted  by 

EVIDENCE  ADDUCED. 

Second  Lieutenant  Robert  S.  A.  Gladden,  U.  S.  Marine  Corps,  was  tried 
by  general  court  martial  by  order  of  the  commanding  general,  Second  Brigade, 
U.  S.  Marine  Corps  in  Nicaragua,  at  District  Headquarters,  U.  S.  Marine  Corps, 
District  of  Leon,  Leon,  Nicaragua,  on  June  12,  1928,  and  acquitted  of  the 
[P.  6]  following  charge : Unlawfully  striking  another.  ( 3 specifications. ) 

On  June  24,  1928,  the  convening  authority  disapproved  and  set  aside  the 
findings  of  the  court  on  the  first  and  second  specifications  and  on  the  charge 
as  not  being  warranted  by  the  evidence  adduced,  subject  to  which  he  approved 
the  proceedings,  findings,  and  acquittal. 

On  August  28,  1928,  the  Major  General  Commandant,  U.  S.  Marine  Corps, 
concurred  in  the  action  and  remarks  of  the  convening  authority. 


PREVIOUS  CONVICTIONS : record  to  contain  entry  in  rel 

Ensign  George  C.  Hirst,  Junior,  U.  S.  Navy,  was  tried  by  general  court  mar- 
tial by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  Naval  Air  Station,  Pen- 
sacola, Fla.,  on  June  28,  1928,  on  the  following  charges : 

Charge  /.—Conduct  to  the  prejudice  of  good  order  and  discipline.  (2  specifi- 
cations ; 1,  flight  in  land  plane  without  proper  authority,  in  violation  of  a lawful 
station  order ; 2,  driving  an  automobile  while  under  the  influence  of  intoxicating 
liquor,  in  violation  of  the  general  laws  of  the  State  of  Florida.) 

Charge  II. — Drunkenness. 

The  accused  was  found  guilty  by  plea  of  the  first  charge  and  was  convicted 
of  the  second  charge.  The  court  sentenced  him  to  lose  50  numbers  in  his  grade. 

On  August  13,  1928,  the  Judge  Advocate  General  of  the  Navy  placed  the 
following  remarks  on  the  record : 

“In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Ensign  George  C.  Hirst,  Junior,  U.  S.  Navy,  it  is  noted  that 
the  provisions  of  section  689,  Naval  Courts  and  Boards,  1923,  as  to  whether 
or  not  there  was  record  of  previous  convictions  in  this  case  have  not  been 
complied  with.  This  section  requires  that  in  case  there  is  no  record  of 
previous  convictions  an  entry  to  that  effect  shall  be  made  in  the  record. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence, 
are,  in  the  opinion  of  this  office,  legal.” 

On  August  21,  1928,  the  Acting  Secretary  of  the  Navy  approved  the  proceed- 
ings, findings,  and  sentence  and  the  remarks  of  the  Judge  Advocate  General. 
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SENTENCE:  inadequate. 

MEMBER  OF  COURT  MARTIAL : witness,  as. 

Lieutenant  Carl  E.  Hall,  Dental  Corps,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commanding  general,  Third  Brigade,  United  States- 
Marine  Corps,  at  headquarters,  [P.  7]  Third  Brigade,  U.  S.  Marine  Corps,. 
Tientsin,  China,  on  June  27,  1928,  and  convicted  of  the  following  charge:  Con- 
duct unbecoming  an  officer  and  a gentleman.  (Under  the  influence  of  intoxi- 
cating liquor  in  a public  street,  and  thereby  incapacitated  for  the  proper 
performance  of  duty.) 

The  court  sentenced  the  accused  to  lose  3 numbers  in  his  grade. 

On  July  3,  1928,  the  convening  authority  placed  the  following  remarks  on 
the  record: 

“In  finding  the  specification  of  the  charge  ‘proved,’  the  court  has  found 
that  the  accused  made  such  a disgraceful  spectacle  of  himself  in  a drunken 
condition,  while  wearing  uniform,  that  an  enlisted  man  removed  him  from 
the  view  of  the  public ; yet,  in  this  case,  the  court  has  found  the  accused 
guilty  of  this  serious  charge  and  has  sentenced  him  ‘to  lose  three  (3)  num- 
bers in  his  grade,’  which  sentence  is  deemed  grossly  inadequate. 

“A  member  of  the  court  was  called  as  a witness  as  to  character,  but 
from  the  nature  of  his  testimony  it  appears  that  he  was  a material  witness 
in  defense,  and  it  is  believed  the  judge  advocate  should  have  objected  tu 
him  as  a member  of  the  court,  after  his  testimony,  and  that  he  should  not 
have  been  allowed  to  pass  judgment  on  the  case. 

“Subject  to  the  foregoing  remarks,  and  in  order  that  the  accused  may  not 
entirely  escape  punishment,  the  proceedings,  findings,  and  sentence  in  the 
attached  case  of  Carl  E.  Hall,  Lieutenant,  Dental  Corps,  U.  S.  Navy,  are 
approved.  He  will  be  released  from  arrest  and  restored  to  duty.” 


ACCUSED : statement  of,  inconsistent  with  plea. 

Where  accused  makes  a statement  inconsistent  with  his  plea,  the  court  should 
reject  the  plea  and  follow  the  procedure  given  in  art.  667,  N.  C.  and  B.  How- 
ever, by  virtue  of  the  provisions  of  section  666  (Change  No.  5),  failure  to  do 
so  is  not  fatal  and  does  not  invalidate  the  proceedings  (File:  MM-Haines^ 
Marion  B/A17-20  (280611),  July  10,  1928). 


ACCUSED : to  be  informed  of  his  rights. 

In  a general  court-martial  case  it  was  noted  that  the  record  of  proceedings 
failed  to  include  the  statement  that  the  provisions  of  section  590,  N.  C.  and  B., 
1923,  were  complied  with.  However,  such  ommission  does  not  invalidate  the 
proceedings  in  the  case  (C.  M.  O.  12,  1927,  13;  File:  MM-Backman,  Vernon, 
A/A17-20  (280605),  August  4,  1928). 


[P.  8]  CONFINEMENT,  PLACE  OF : policy  of  navy  department  where  dis- 
charge IS  REMITTED. 

A general  court-martial  sentence  included  confinement,  bad-conduct  discharge,, 
and  accessories.  In  approving  the  proceedings,  findings,  and  sentence  the  re- 
viewing authority  reduced  the  period  of  confinement  adjudged  with  corre- 
sponding accessories  and  remitted  the  bad-conduct  discharge,  designating  ai 
naval  prison  as  the  place  of  confinement. 

Inasmuch  as  it  is  contrary  to  the  Navy  Department’s  policy  to  have  mem 
serving  sentences  in  naval  prisons  who  are  not  to  be  discharged  upon  com- 
pletion thereof  in  other  than  an  honorable  status,  the  Acting  Secretary  of  the* 
Navy  directed  that  the  nearest  receiving  ship  be  designated  as  the  place  oU 
confinement  (C.  M.  O.  4,  1925,  7 ; File:  MM-Lawlor,  Richard  W/A17-20  ( 280618 ) > 
August  3,  1928;  MM-Paca,  Reniihio/A17-20  (280629),  August  13,  1928). 
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1,  CONFINEMENT,  PLACE  OF : policy  of  navy  department  where  sentence 

DOES  NOT  INCLUDE  DISCHARGE. 

2.  DISCHARGE,  SENTENCE  OF : expiration  of  enlistment  prior  to  trial  by 

GENERAL  COURT  MARTIAL  NO  BAR  TO  ADJUDGING. 

(1)  Accused  was  convicted  by  general  court  martial  of  desertion,  and  the 
sentence  adjudged  included  imprisonment  at  hard  labor  in  such  prison  or 
penitentiary  as  the  convening  authority  might  designate,  but  no  discharge  was 
included  in  the  sentence.  The  accused  will  thus  be  in  a different  status 
from  that  of  other  prisoners,  which  is  contrary  to  the  policy  of  the  Navy 
Department,  as  set  forth  in  section  696,  N.  C.  and  B.,  1923  (G.  C.  M.  Rec. 
No.  69209;  MM-Smith,  Alton  B/A17-20  ( 280324)). 

(2)  Although  the  enlistment  of  accused  had  expired  prior  to  his  delivery 
to  naval  authority,  the  court  was  not  precluded  from  including  a discharge  in 
the  sentence  adjudged.  The  accused  in  this  case  deserted  before  his  enlist- 
ment expired.  Upon  the  expiration  of  such  enlistment  the  accused  could  not 
be  required  to  serve  beyond  that  period,  although  subject  to  the  jurisdiction 
of  a court  martial.  However,  although  his  enlistment  had  expired,  he  had 
not  been  regularly  separated  from  the  service,  and  the  court,  therefore,  was 
not  precluded  from  adjudging,  in  its  discretion,  either  a dishonorable  discharge 
or  a bad-conduct  discharge  (File:  MM-Nerren,  Milton  G/A17-20  (280710), 
August  8,  1928). 

COURTS  MARTIAL:  Members  of. 

Where  three  officers  who  sat  as  members  of  a general  court  martial  had  less 
rank  than  required  by  section  803,  par.  2 of  footnote  10,  N.  C.  and  B.,  1923,  it  was 
held  that  in  view  of  the  fact  that  accused  was  represented  by  counsel  and  did  not 
object  to  these  officers  sitting  as  members,  this  irregularity  did  not  invalidate  the 
proceedings.  (See  C.  M.  O.  6, 1928;  File:  MM-Rowe,  Lawrence/A17-20  (280531). 
July  25,  1928.) 


FINDINGS : irregular — desertion,  lesser  included  offense. 

In  a general  court-martial  case  the  finding  of  the  court  was  written  as  follows  : 

“The  specification  of  the  charge  proved  in  part,  proved  except  the  words 
‘desert  from  said  ship  and  from  the  U.  S.  naval  service,  and  did  remain  a 
deserter,’  which  words  are  not  proved,  and  for  which  the  court  substitutes  the 
words  ‘fail  to  return  to  his  station  and  duty  on  board  said  ship,  to  which 
he  had  been  regularly  assigned  and  did  remain  absent  from  the  U.  S.  Navy 
without  leave  from  proper  authority,’  which  words  are  proved. 

“And  that  the  accused, , , , is  of  the  charge,  guilty  in  a 

less  degree  than  charged  guilty  of  absence  from  station  and  duty  after  leave 
had  expired.’1’ 

In  order  to  conform  to  section  881,  N.  C.  and  B.,  the  finding  should  have  been 
as  follows: 

“The  specification  of  the  charge  proved  in  part,  proved  except  the  words 
‘did  on  or  about  March  22,  1928,  desert  from  said  ship  and  from  the  U.  S. 
naval  service,  and  did  remain  a deserter,’  which  words  are  not  proved,  and 
for  which  the  court  substitutes  the  words  ‘having  been  granted  leave  of 
absence  from  his  station  and  duty  on  board  said  ship  to  which  he  had  been 
regularly  assigned,  said  leave  to  expire  on  or  about  March  22,  1928,  did  fail 
to  return  to  his  station  and  duty  as  aforesaid  upon  the  expiration  of  said 
leave,  and  did  remain  absent  from  the  U.  S.  naval  service  without  leave  from 
proper  authority,’  which  words  are  proved. 

“And  that  the  accused, , , , is  of  the  charge,  guilty  in  a 

less  degree  than  charged,  guilty  of  absence  from  station  and  duty  after  leave 
had  expired”  (sec.  881,  N.  C.  and  B.,  1923). 

Accordingly,  the  record  was  returned  and  the  court  directed  to  reconvene  for 
the  purpose  of  setting  out  in  the  record  of  proceedings  in  revision  its  finding  cor- 
rectly amended  (File:  MM-O’Bannion,  Francis  R/A17-20  ( 280609),  August  8, 
1928). 
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[P.  10]  INSANITY : defense  of. 

Accused  was  acquitted  by  general  court  martial  of  the  charge  of  desertion,  the 
court  apparently  basing  its  action  upon  the  testimony  of  a medical  officer,  who 
had  examined  accused  as  to  his  mental  capacity,  under  the  idea  that  such  evi- 
dence was  sufficient  to  show  that  the  accused  was,  in  law,  insane.  The  testi- 
mony of  said  medical  officer  indicated  that  the  accused  was  a victim  of  mental 
instability  and  that  injuries  sustained  by  him  affected  his  mental  processes  of 
clear  thinking,  reasoning,  and  judgment  for  indefinite  periods  of  time.  He 
further  stated,  however,  that  he  did  not  doubt  that  accused  was  able  to  dis- 
tinguish between  right  and  wrong. 

Held:  In  order  to  relieve  a person  from  the  legal  consequences  attendant 
upon  the  commission  of  a crime,  it  is  necessary  that  it  be  established  that  the 
accused  was  at  the  time  of  the  commission  of  the  offense  or  at  the  time  of  his 
trial,  in  the  eyes  of  the  law,  insane.  In  order  to  establish  a defense  on  the 
ground  of  insanity,  it  must  be  clearly  proved  that,  at  the  time  of  the  doing 
of  the  act,  the  party  accused  was  laboring  qnder  such  a defect  of  reason,  from 
disease  of  the  mind,,  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing;  or,  if  he  did  know  it,  that  he  did  not  know  he  was  doing  what  was 
wrong  (Naval  Digest,  1916,  p.  288,  par.  8). 

An  insane  person  is  not  responsible  for  criminal  acts  nor  can  an  insane  per- 
son be  legally  tried  for  an  offense  committed  while  sane.  The  rule  for  deter- 
mining responsibility  for  criminal  acts,  in  law,  is,  broadly  stated,  the  capacity 
of  the  accused  to  distinguish  between  right  and  wrong,  or,  more  specifically,  his 
capacity  to  understand,  at  the  time  of  doing  a forbidden  act,  that  it  is  contrary 
to  law  (C.  M.  O.  4,  1924,  5). 

Considering  the  above  rules  in  connection  with  the  testimony  of  the  medical 
officer,  it  is  clear  that  the  court  in  arriving  at  its  findings  did  not  apply  the, 
“right  and  wrong”  test  as  laid  down  in  C.  M.  O.  24,  1914,  and  in  C.  M.  O.  4,  1924. 

In  view  of  the  above,  the  Navy  Department  disapproved  the  findings  and 
acquittal  as  being  contrary  to  the  evidence  adduced. 

It  was  further  noted  that  the  court  in  this  case  did  not  follow  the  prescribed 
procedure  given  in  section  660,  N.  C.  and  B.  (File:  MM-Gable,  William  V/A17- 
20  (280508),  August  6,  1928). 


SENTENCE,  DECK  COURT:  set  aside,  as  not  authorized  by  art.  30,  a.  g.  n. 

Where  a deck  court  sentenced  the  accused  “to  be  confined  to  the  limits  of  the 
ship  for  a period  of  20  days,”  the  sentence  was  set  aside  by  the  Secretary  of 
the  Navy,  as  it  is  not  one  of  the  punishments  authorized  by  art.  30,  A.  G.  N., 
which  punishments.  [P.  11]  as  modified  by  the  act  of  February  16,  1909, 
section  2,  quoted  in  section  159,  N.  C.  and  B.,  1923,  are  the  only  ones  which 
may  be  legally  adjudged  by  sentence  of  a deck  court  (File:  MM-Tangney,  John 
M/A17-22  (280821),  August  21,  1928). 


SENTENCE : reduction  in  rating  to  be  included  in  all  cases  involving  con- 
finement AT  HARD  LABOR  FOR  MORE  THAN  3 MONTHS. 

In  a general  court-martial  case  where  the  sentence  included  confinement  for 
30  months,  dishonorable  discharge,  and  accessories,  but  made  no  reduction  in 
rating,  the  proceedings,  findings,  and  sentence  were  held  to  be  legal,  but  atten- 
tion was  invited  to  section  883,  N.  C.  and  B.,  1923,  note  28  (File:  MM-Learned. 
Edwin  H/A17-20  (280706),  August  7,  1928). 


SENTENCE,  SUMMARY  COURT  MARTIAL:  loss  of  pay — policy  of  navy  de- 
partment. 

Where  the  sentence  of  a summary  court  martial  included  both  reduction  in 
rating  and  loss  of  pay,  it  was  directed  that  so  much  of  the  sentence  as  involved 
loss  of  pay  be  remitted,  in  accordance  with  the  policy  of  the  Navy  Department 
as  set  forth  in  Navy  Department  Circular  Letter  3-24  of  December  11,  1924, 
incorporated  in  section  701,  N.  C.  and  B.,  1923  (File:  MM-Warren,  Kermit 
J /A17-21  (280821),  August  21.  1928). 
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PRECEPT : date  of. 

In  a summary  court  martial,  where  the  precept  was  dated  July  12,  1928,  and 
the  specification  July  11,  1928,  this  was  held  to  be  irregular  ns  not  being  in 
accordance  with  section  577,  N.  C.  and  B.,  but  such  an  irregularity  as  does  not 
invalidate  the  proceedings.  (See  C.  M.  O.  211,  1919;  File:  MM-Warren,  Kermit 
J/A 17-21  (280821),  August  21,  1928). 


ARGUMENTS  OF  JUDGE  ADVOCATE  OR  RECORDER  AND  COUNSEL: 

RECORD  TO  CONTAIN  ENTRY  IN  RE. 

The  record  in  a summary  court-martial  case  contained  no  statement  of 
whether  the  recorder  or  the  counsel  for  the  accused  was  afforded  an  opportunity 
to  present  argument  before  submitting  their  respective  cases  to  the  court.  Like- 
wise, in  a general  court-martial  case  the  record  of  proceedings  failed  to  show 
whether  the  judge  advocate  or  the  counsel  for  the  accused  was  afforded  an 
opportunity  to  present  argument  before  submitting  [P.  12]  their  respective 
cases  to  the  court.  It  was  held  that  such  omission,  while  irregular,  did  not 
invalidate  the  proceedings.  (See  sec.  558,  N.  C.  and  B.,  1923;  File:  MM-Warren, 
Kermit  J/A17-21  (280821),  August  21,  1928;  MM-Szucs,  Louis/A17-20  ( 280630), 
August  10,  1928.) 


SPECIFICATION : defective — jurisdiction  over  accused  not  shown. 

In  a summary  court-martial  case  the  specification  failed  to  show  that  the 
accused  belonged  to  the  command  of  the  convening  authority,  as  required  by  art. 
26  of  the  Articles  for  the  Government  of  the  Navy  to  give  the  court  jurisdiction. 
It  was  therefore  directed  by  the  Secretary  of  the  Navy  that  an  endorsement  be 
made  by  the  commanding  officer  to  show  that  the  accused  wras  so  serving  at  the 
time  of  ordering  his  trial  by  summary  court  martial.  It  was  also  suggested  that 
in  similar  cases  that  may  arise  jurisdiction  over  the  accused  be  shown  in  the 
following  manner : 

“in  that  A B.  C , now  a Yeoman  first  class,  U.  S.  Navy,  attached 

to  and  serving  on  board  the  U.  S.  receiving  ship  at , , did,  while 

so  serving  on  board  the  U.  S.  S. * * 

(File:  MM-DeCarlo,  Joseph  S/A17-21  (280829),  August  29,  1928.) 


SPECIFICATION : defective — lack  of  particularity. 

Where  a specification  in  a summary  court  martial  alleges  a violation  of  a 
special  order  of  a particular  ship,  the  pertinent  part  of  the  local  order  should  be 
set  out  verbatim,  as  required  by  section  198,  N.  C.  and  B.  However,  failure  to 
do  so  was  held  not  fatal  (File:  MM-Doyle,  George  H/A17-21  (280827),  August 
27,  1928). 


SPECIFICATION : defective — time  and  place  of  offense  not  alleged. 

The  specification  of  the  charge  in  a general  court-martial  case  did  not  allege 
the  time  or  the  place  of  the  offense,  as  required  by  section  206,  N.  C.  and  B., 
1923.  However,  it  was  held  that  the  omission  of  the  time  and  place  did  not 
constitute  fatal  defects,  inasmuch  as  the  accused,  by  making  no  objection  to  the 
specification  and  also  by  pleading  guilty  thereto,  is  deemed  to  have  waived  such 
defects  (C.  M.  O.  77,  1919,  17)  ; (File:  MM-Gibson,  Huey  A/A17-20  (280703), 
August  14,  1928). 


[P.  13]  DISRATING  FOR  INCOMPETENCY:  authority  of  commanding 
officer. 

Held:  The  authority  of  a commanding  officer  to  disrate  a petty  officer  for 
incompetency  is  inherent,  and  therefore  the  restrictions  on  this  power  found 
219891— 40— vol.  2 5 
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in  art.  D-4153,  Bureau  of  Navigation  Manual,  1921,  constitute  a restraint  on 
the  commanding  officer  in  exercising  this  power,  but  do  not  serve  to  invalidate 
the  disrating  if  made  by  the  commanding  officer,  in  an  otherwise  proper  case, 
contrary  to  the  instructions  contained  in  the  said  article  of  the  Bureau  of 
Navigation  Manual.  Thus  a disrating  for  incompetency  is  legal  where  it  is 
founded  upon  facts  clearly  showing  the  incompetency  of  the  party  disrated 
regardless  of  the  fact  that  the  marks  for  the  preceding  quarter  do  not  support 
it  (File:  MM-Rogers,  George  W/P17-2  (280726),  August  25,  1928). 


ELECTRIC  CURRENT  FOR  MECHANICAL  REFRIGERATION,  OFFICERS' 

QUARTERS : charges  for. 

U.  S.  Code,  title  10,  section  723,  provides: 

“Heat  and  light  for  quarters. — The  heat  and  light  actually  necessary  for 
the  authorized  allowance  of  quarters  for  officers  and  enlisted  men  shall  be 
furnished  at  the  expense  of  the  United  States  under  such  regulations  as 
the  Secretary  of  War  may  prescribe  (Mar.  2,  1907,  c.  2511,  34  Stat.  1167).” 

The  above-quoted  statute  has  been  made  applicable  to  officers  of  the  Navy,  as 
will  be  seen  from  the  provisions  of  U.  S.  Code,  title  34,  section  865,  reading  as 
follows : 

“865.  Allowances;  commissioned  officers  generally. — Commissioned  officers 
of  the  Navy  shall  receive  the  same  allowances,  except  forage,  as  provided 
by  or  in  pursuance  of  law  for  the  officers  of  corresponding  rank  in  the  Army 
(Mar.  3,  1899,  c.  413,  par.  13,  30  Stat.  1007;  Aug.  29,  1916,  c.  417,  39  Stat. 
581 ; June  10,  1922,  par.  21,  c.  212,  42  Stat.  633).” 

Held:  The  cost  of  electric  current  consumed  by  mechanical  refrigerators  to  be 
installed  in  officers’  quarters  would  not  constitute  a proper  charge  against  the 
light  allowance  in  kind  authorized  for  officers  by  the  above-quoted  statutes, 
but  the  cost  of  electric  current  thus  consumed,  in  the  absence  of  any  law  to 
the  contrary,  should  properly  be  charged  against  the  occupant  (File:  N4-1 
( 1 ) /LlO-3  (29)  (280731),  August  14,  1928). 


[F.  14]  EMERGENCY  OFFICERS’  RETIREMENT  ACT:  interpretation  of. 

Interpreting  the  act  of  May  24,  1928  (Public,  No.  506,  70th  Congress),  creating 
the  emergency  officers’  retired  list, 

Held:  ( a ) Officers  placed  on  the  emergency  officers’  retired  list  created  by 
the  above  act  should  not  be  provided  with  commissions  on  said  retired  list. 

(&)  Such  officers  are  not  subject  to  Navy  Regulations. 

(c)  Such  officers  are  not  to  be  considered  as  officers  of  the  Navy  for  the  pur- 
pose of  rendering  active  duty  in  case  of  a national  emergency. 

( d ) Such  officers  are  not  subject  to  the  same  limitations  as  to  employment  as 
are  retired  officers  of  the  Regular  Army,  Navy,  or  Marine  Corps  by  the  pro- 
visions of  law  contained  in  U.  S.  Code,  title  34,  sec.  883  (File:  00/P19-2 
(280716),  August  10,  1928). 


MISCONDUCT:  suicide. 

Where  an  enlisted  man,  U.  S.  Navy,  committed  suicide  while  on  authorized 
leave  of  absence,  and  there  was  no  evidence  to  show  that  the  suicide  was  the 
result  of  incidents  of  the  service, 

Held:  Death  was  due  to  his  own  misconduct  (citing  cases  of  Gootz,  File 
26543-89,  June  6,  1913;  Rickter,  File  26543-90,  June *24,  1913;  Rucker,  File: 
MM-Rucker,  Ellsworth  R/L13-2  (9)  (270909)  ; File:  OO-Beal,  Hugh  C/P2-5  (2) 
(280802),  August  10,  1928). 
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OATHS  : ADMINISTRATION  OF,  BY  OFFICERS  OF  THE  NAVY. 

Held:  All  naval  officers  authorized  to  administer  oaths  by  the  act  of  March  1, 
1917,  as  amended  (U.  S.  C.,  title  34,  sec.  1200,  art.  69),  either  directly  or 
through  designation  by  the  Secretary  of  the  Navy,  are  restricted  In  such  admin- 
istration to  oaths  on  matters  of  naval  administration  and  naval  justice.  While 
certain  of  the  oaths  required  to  be  administered  by  the  civil-service  rules  may 
be  referred  to  in  Navy  Regulations,  this  fact  in  itself  is  not  considered  to  alter 
the  civil-service  requirements  relative  to  the  character  of  officers  before  whom 
such  oaths  shall  be  subscribed  (File:  NP11/A17-6  (5)  (280726),  August 

15,  1928). 


[P.  15]  RECEIVING  BARRACKS,  YERBA  BUENA  (GOAT  ISLAND)  : 

ESTABLISHMENT  OF,  AUTHORITY  FOR. 

There  is  no  statute  governing  the  receiving  ships  at  places  where  an  actual 
vessel  is  not  in  use.  Accordingly,  Held:  The  use  as  a receiving  barracks  of 
buildings  on  Yerba  Buena  that  were  formerly  used  for  a training  station,  prior 
to  the  establishment  of  the  training  station  at  San  Diego,  Calif.,  is  rather  a 
question  of  policy  than  of  law,  and  may  be  provided  for  by  general  order.  In 
order  to  charge  the  appropriation  “Maintenance,  Yards  and  Docks”  with  the 
care  of  a receiving  ship  on  shore,  such  general  order  should  include  placing 
of  the  buildings  for  maintenance  purposes  under  the  Bureau  of  Yards  and 
Docks,  as  this  appropriation  is  limited  to  activities  and  properties  now  or  here- 
after under  the  cognizance  of  the  Bureau  of  Yards  and  Docks  (File:  NM13/A4 -2 
(280217),  August  7,  1928). 


VESSELS : transfer  of,  from  navy  to  coast  guard. 

The  act  approved  April  21,  1924  (43  Stat.  105,  title  14,  sec.  56,  U.  S.  Code), 
provides,  in  part,  that: 

“The  Secretary  of  the  Navy  is  authorized  to  transfer  to  the  Department 
of  the  Treasury,  for  use  of  the  Coast  Guard,  such  vessels  of  the  Navy,  with 
their  outfits  and  armaments,  as  can  be  spared  by  the  Navv  and  as  are 
adapted  to  the  use  of  the  Coast  Guard.” 

Section  3 of  the  Revised  Statutes  (title  1,  sec.  3,  U.  S.  Code)  defines  “vessel” 
as  including: 

Every  description  of  watercraft  or  other  artificial  contrivance  used  or 
capable  of  being  used,  as  a means  of  transportation  on  water.” 

In view  of  the  acts  cited  above,  Held:  The  floating  workshop  Alpha  mav 
legally  be  transferred  to  the  Treasury  Department,  for  use  of  the  Coast  Guard 
without  reimbursement  (File:  L11-6/ET14  (280725),  August  2,  1928) 


C.  M.  O.  9—1928 

[P.  4]  CHARGES  AND  SPECIFICATIONS:  specifications  defective  for  lack 
of  particularity. 

Commander  James  Parker,  Jr.,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Commander  Special  Service  Squadron  on  board  the  U S S 
Denver  on  July  31,  1928,  and  acquitted  of  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  //.—Conduct  unbecoming  an  officer  and  a gentleman.  (2  specifica- 
tions, disorderly  conduct,  necessitating  his  being  ejected  from  the  Century  Club, 
privileges  of  said  club  being  withdrawn  from  him.) 
and  acquRtal6’  ^ ^ Converiing  authority  approved  the  proceedings,  findings, 

On  September  15,  1928,  the  Judge  Advocate  General  of  the  Navy  placed  the 
following  remarks  on  the  record : 1 1 e 

jewing  the  record  of  proceedings  in  the  foregoing  case  of  Com- 
mander James  Parker,  Jr.,  U.  S.  Navy,  it  is  noted  that  the  accused  objected 
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to  the  specifications  under  charge  II  on  the  ground  that  they  were  indefinite 
as  to  the  character  of  the  act  charged  and  were  insufficient  to  give  the 
accused  proper  notice  to  make  a defense.  The  objection  was  not  sustained 
and  the  court  found  the  charge  and  specifications  in  due  form  and  technically 
correct. 

“Charge  II  and  the  specifications  thereunder  are  as  follows : 

“ ‘Conduct  unbecoming  an  officer  and  a gentleman.’ 

“ Specification  1. — In  that  James  Parker,  Jr.,  now  a commander,  U.  S. 
Navy,  while  so  serving  as  commanding  officer  of  the  U.  S.  S.  Tulsa,  was,  on 
or  about  July  15,  1928,  in  the  Century  Club,  city  of  Panama,  Republic  of 
Panama,  so  conspicuously  disorderly  as  to  necessitate  his  being  ejected  from 
the  said  Century  Club. 

‘‘Specification  2. — In  that  James  Parker,  Jr.,  now  a commander,  U.  S.  Navy, 
while  so  serving  as  commanding  officer  of  the  U.  S.  S.  Tulsa,  did,  on  or  about 
July  15,  1928,  while  availing  himself  of  guest  privileges  in  the  Century  Club, 
city  of  Panama,  Republic  of  Panama,  so  conduct  himself  and  did  so  abuse 
the  said  privileges,  that  the  chairman  of  the  house  committee  informed  him 
in  writing  that  the  courtesy  privileges  given  to  commissioned  officers  of  the 
United  States  Navy  were  withdrawn  in  his  case,  and  further  informed  him 
that  he,  the  said  James  Parker,  Jr.,  was  not  welcome  in  the  club  and  would 
be  denied  admission. 

“In  the  opinion  of  this  office  the  specifications  under  charge  II  were  not  in 
due  form  and  technically  correct.  The  facts  showing  in  what  manner  the 
accused  conducted  himself  so  as  to  constitute  being  disorderly  or  as  to 
abusing  the  privileges  of  the  club  should  have  been  alleged  in  both  specifi- 
cations in  order  to  apprise  the  accused  and  the  court  of  the  nature  of  the 
acts  the  accused  was  alleged  to  have  [P.  5]  committed.  As  worded,  the 
specifications  set  forth  were  conclusions  with  the  attending  results. 

“Section  196,  Naval  Courts  and  Boards,  1923,  states,  in  part,  as  follows : 

“ ‘ Statement  of  specification. — An  offense  is  set  out  in  a specification  by 
the  statement  of  the  material  facts  which  constitute  it.  In  general,  the 
bald  statement  of  the  facts  in  simple  and  concise  but  accurate  language, 
in  such  manner  as  to  enable  a person  of  common  understanding  to  know 
what  is  intended  and  for  exactly  what  offense  it  is  contemplated  the  accused 
be  tried,  is  sufficient ; but  this  does  not  dispense  with  the  requirements  that 
every  element  of  the  offense  must  be  set  forth.  The  statement  of  a mere 
conclusion  of  law  instead  of  facts  will  riot  make  a good  specification. 
* * [ Underscoring  supplied.] 

“In  Section  200,  Naval  Courts  and  Boards,  it  is  stated : 

“ ‘The  facts  must  be  stated  with  certainty. — It  is  not  sufficient  that  the 
accused  be  charged  generally  with  having  committed  an  offense,  as,  for 
instance,  habitual  violation  of  orders  or  neglect  of  duty,  or  attempt  to  com- 
mit an  immoral  act  in  and  upon  the  body  of  one  named,  or  act  in  a dis- 
orderly manner,  thereby  reflecting  discredit  upon  the  uniform  of  the  naval 
service,  but  the  particular  acts  or  circumstances  attending  a specific  offense 
must  be  distinctly  set  forth  in  the  specification.  * * [Underscoring 

supplied.] 

“Section  210,  Naval  Courts  and  Boards,  states  in  part : 

“ * *•  The  objects  of  a specification  are,  first,  to  furnish  the  accused 

with  such  description  of  the  charge  against  him  as  will  enable  him  to  make 
a proper  defense  and  avail  himself  of  his  conviction  or  acquittal  for  protec- 
tion against  a further  prosecution  for  the  same  cause;  and,  second,  to 
inform  the  court  and  the  reviewing  authorities  of  the  facts  alleged,  so  that 
they  may  decide  whether  they  are  sufficient  in  law  to  support  a conviction, 
if  one  should  be  had.  A crime  is  made  up  of  acts  and  intent,  and  these 
must  be  set  forth  with  reasonable  particularity  of  time,  place,  and  circum- 
stance. If  the  essential  requirements  and  particulars  of  the  offense  are 
wanting,  as  such  particulars  are  matters  of  substance  and  not  of  form, 
their  omission  is  not  aided  or  cured  by  the  verdict:  [Italics  supplied.] 

“In  view  of  the  foregoing  it  is  the  opinion  of  this  office  that  while  the 
allegations  of  the  specifications,  as  worded  under  Charge  II,  amount  to 
a statement  of  an  offense,  such  allegations  have  not  been  set  forth  with 
sufficient  particularity ; but  as  the  specifications  were  found  not  proved  and 
the  accused  was  acquitted  of  the  charge,  it  does  not  appear  that  his  rights 
were  thereby  materially  prejudiced  (C.  M.  O.  2,  1928,  22). 
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[P.  6]  “Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that 
the  proceedings,  findings,  and  acquittal,  the  and  action  of  the  convening 
authority  thereon,  are  legal.” 

On  September  28,  1928,  the  Secretary  of  the  Navy  approved  the  remarks  of 
the  Judge  Advocate  General. 


FINDINGS  AND  ACQUITTAL:  disapproval  of,  as  not  warranted  hy  evidence 

ADDUCED. 

Lieutenant  Campbell  Cleave,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Commander  In  Chief,  U.  S.  Asiatic  Fleet,  on  board  the  U.  S.  S. 
Black  Hawk,  on  June  15,  1928,  and  acquitted  of  the  following  charge : Drunk- 
enness. 

On  July  17,  1928,  the  convening  authority  approved  the  proceedings  and  disap- 
proved the  finding  and  acquittal,  placing  the  following  remarks  on  the  record : 

“The  accused  was  tried  for  being  under  the  influence  of  intoxicating 
liquor  while  on  duty  as  senior  patrol  officer  in  a foreign  port.  There  was 
but  one  question  before  the  court,  namely,  whether  the  accused  was  under 
the  influence  of  intoxicating  liquor. 

“Evidence  was  submitted  to  the  court  by  four  commissioned  officers  to 
the  effect  that  the  accused  was  under  the  influence  of  intoxicating  liquor. 
One  of  these  officers  stated  positively  that  there  was  a strong  odor  of  alcohol 
on  the  breath  of  the  accused.  This  officer  was  in  an  excellent  position  to 
judge  this  fact  as  the  accused  came  into  close  proximity  to  this  officer,  con- 
versed with  him  and  also  rode  with  him  in  a taxicab  on  the  way  back  to 
his  ship.  This  witness  was  cross-examined  by  the  accused,  but  his  direct 
testimony  was  strengthened  rather  than  weakened.  The  credibility  of  this 
witness  and  the  other  three  witnesses  for  the  prosecution  was  only  slightly 
attacked  but  certainly  was  not  weakened. 

“The  accused  presented  the  defense  that  he  had  been  suffering  from  an 
abscessed  tooth,  had  had  his  gums  swabbed  by  a pharmacist  in  a Japanese 
drug  store,  and  had  taken  a measuring  glassful  of  a bitter,  brown  liquid. 
He  testified  that  he  had  not  taken  any  liquor  before  entering  the  drug 
store,  that  he  did  not  recollect  drinking  any  liquor  afterwards,  and  that 
after  leaving  the  drug  store  he  was  in  a daze  and  did  not  remember 
anything  clearly. 

“While  the  convening  authority  has  only  the  record  of  this  case  before 
him  and  is  perhaps  not  in  such  a good  position  as  the,  court  to  weigh  the 
evidence  and  the  credibility  of  the  witnesses,  yet  he  is  convinced  by  the 
evidence  adduced  before  this  court  martial  beyond  a reasonable  doubt,  as 
defined  by  Naval  Courts  and  Boards,  1923,  that  the  charge  was  proved. 

[P.  7]  “In  accordance  with  the  above  the  convening  authority  places  on 
this  record  his  disapproval  of  the  judgment  shown  by  the  members  of  this 
general  court  martial. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.”' 

On  September  26,  1928,  the  Secretary  of  the  Navy  approved  the  remarks  of 
the  Chief  of  the  Bureau  of  Navigation,  in  which  the  Chief  of  the  Bureau  of 
Navigation  concurred  with  the  convening  authority  in  his  remarks  of  disapproval 
of  the  finding  and  acquittal  in  this  case. 


CHARGES  AND  SPECIFICATIONS : offense  to  be  laid  under  specific  charge 

PROVIDED  FOR. 

The  accused,  a seaman  second  class,  U.  S.  Navy,  was  tried  by  general  court 
martial  on  the  charge  “Conduct  to  the  prejudice  of  good  order  and  discipline,” 
the  specification  thereunder  alleging  the  disobedience  of  a lawful  order  issued 
to  him  by  a quartermaster  third  class,  U.  S.  Navy. 

While  the  accused  made  no  objection  to  the  charge  and  specification,  it  should 
be  noted  that  the  charge  “Conduct  to  the  prejudice  of  good  order  and  discipline” 
is  a lesser  included  offense  of  the  charge  “Disobeying  the  lawful  order  of  his 
superior  officer,”  and  that  it  would  be  proper  to  lay  a specification  alleging  the 
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disobedience  of  a lawful  order  under  the  former  charge  “Conduct  to  the 
prejudice  of  good  order  and  discipline,”  as  is  indicated  in  section  272,  specifica- 
tion 14,  N.  C.  & B.  Since  disobeying  a lawful  order  is  included  in  the  offense 
of  disobeying  the  lawful  order  of  a superior  officer,  the  specification  in  this  case 
may  be  held  to  support  the  charge  under  which  it  is  laid.  However,  in  view 
of  the  fact  that  the  order  was  given  by  one  who  was  a superior  officer  of  the 
accused  (sec.  157,  N.  C.  & B.),  the  specification  should  have  been  laid  under 
the  specific  charge  provided  for  in  article  4 (2),  Articles  for  the  Government 
of  the  Navy,  namely,  “Disobeying  the  lawful  order  of  his  superior  officer.” 
(See  sec.  195,  N.  C.  & B;  File:  MM-Stackus,  August  J/A17-20  (280810), 
September  10,  1928). 


CONVENING  AUTHORITY : offices s in  charge  of  naval  radio  stations  not 

AUTHORIZED  TO  CONVENE  DECK  AND  SUMMARY  COURTS  MARTIAL. 

Article  26  of  the  Articles  for  the  Government  of  the  Navy  (sec.  107,  N.  C.  & B., 
1923),  and  the  acts  of  February  16,  1909,  and  August  29,  1916,  quoted  in  part 
in  sections  158  and  108,  respectively,  N.  C.  & B.,  enumerate  the  officers  who 
are  authorized  to  convene  deck  courts  and  summary  courts  martial. 

[P.  8]  Officers  in  charge  of  naval  radio  stations  are  not  empowered  by  law 
to  convene  summary  courts  martial  or  deck  courts  (Letter  Sec.  Nav.,  September 
22,  1923,  File  26287-3552:  51-1C).  If  it  is  deemed  necessary  for  the  purpose 
of  maintaining  discipline  at  any  naval  radio  station  to  convene  a deck  or  sum- 
mary court  martial,  a request  should  be  made  of  the  Secretary  of  the  Navy,  in 
writing,  through  official  channels,  by  the  commanding  officer  of  such  station 
that  he  be  so  empowered. 

In  accordance  with  the  above,  where  a deck  and  a summary  court  martial 
had  been  convened  by  the  commanding  officer  of  a naval  radio  station,  without 
obtaining  special  authority,  the  proceedings,  findings,  and  sentences  in  those 
cases  were  set  aside  (File:  MM-Jordan,  Burton  S/A17-21  (280929),  September 
29,  1928). 


COURT  OF  INQUIRY : findings — collision,  responsibility  for. 

A court  of  inquiry  convened  to  inquire  into  a collision  between  two  naval 
vessels,  found  as  part  of  its  opinion  that  no  blame  was  attached  to  any  officer 
or  man  in  connection  with  said  collision  and  that  the  collision  was  caused  by 
the  electrician’s  mate  at  the  controls  permitting  a sudden  surge  of  current  which 
resulted  in  the  tripping  of  the  circuit  breaker  and  the  consequent  stopping  of 
the  port  motor. 

The  Judge  Advocate  General,  after  quoting  article  880  (5),  Navy  Regula- 
tions, stated  that,  while  it  is  apparent  from  this  article  that  the  Navy  Regu- 
lations contemplate  holding  commanding  officers  to  a high  degree  of  responsi- 
bility for  the  safety  of  their  commands,  it  is  nevertheless  recognized  that 
circumstances  may  intervene  so  that  the  highest  degree  of  care  on  the  part 
of  the  commanding  officer  would  not  avert  an  accident. 

Since  there  were  no  extenuating  circumstances  in  connection  with  the  handling 
of  the  controls,  the  court  would  have  been  justified  in  expressing  as  its  opinion 
that  the  accident  in  question  was  due  to  the  inefficiency  of  said  electrician’s 
mate,  and  in  that  respect  the  opinion  was  held  to  be  at  variance  with  the 
evidence  adduced  (File:  SS117/A17-24  (280606),  July  6,  1928). 


COURT  OF  INQUIRY : naming  of  civilians  as  defendants  before. 

Held:  A court  of  inquiry  has  no  authority  to  make  a civilian,  or  a person 
over  whom  it  has  no  jurisdiction,  a defendant,  but  such  person,  at  his  own 
request,  may  be  made  an  interested  party  and  be  permitted  to  be  present 
during  the  court  of  inquiry,  examine  witnesses  and  introduce  new  matter 
pertinent  to  the  investigation  in  the  same  manner  as  a defendant.  (See  File 
AG10/A17-25  (270402)  ; File:  BB48/A17-24  (280726),  August  6,  1928). 
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[P.  9]  DEBTS,  OFFICERS:  failure  to  discharge,  as  guctcjnds  for  suspen- 
sion FROM  PROMOTION. 

The  naval  examining  board  found  an  officer  not  professionally  qualified  for 
promotion  owing  to  his  unsatisfactory  record  of  service  relative  to  his  indebt- 
edness. 

Held:  Whereas  the  neglect  and  failure  of  an  officer  to  pay  his  just  debts  affects 
to  some  extent  his  professional  qualifications,  it  affects  to  a much  greater  extent 
his  moral  qualifications  (N.  C.  & B.,  sec.  273;  Naval  Digest,  1916,  pp.  153,  154). 

The  proceedings,  findings,  and  recommendation  of  the  board  were  approved, 
and  the  officer  concerned  was  suspended  from  promotion  for  a period  of  six 
months  in  accordance  with  the  provisions  of  U.  S.  Code,  title  34,  sec.  283  (File: 
OO-Lion,  Paul  M/A17-28  (280827),  September  18,  1928). 


DECK  COURTS : irregularities  in. 

In  reviewing  a deck  court,  the  following  irregularities  were  noted : 

(a)  An  interlineation  was  made  in  the  sentence  of  the  accused.  (See  sec.  703, 
N.  C.  & B.,  1923.) 

(&)  Statement  that  convening  authority  is  “The  only  officer  of  the  required 
rank  present  with  the  command”  was  omitted.  (See  sec.  982  (16),  N.  C.  & B., 
1923.) 

(c)  The  convening  authority  approved  the  sentence  “for  and  in  absence  of 

, commanding.”  If  the  commanding  officer  was  absent  from  his  command 

during  such  period  of  time  or  under  such  circumstances  that  the  command  de- 
volved upon  the  convening  authority,  the  latter  officer  should  have  approved  the 
sentence  as  commanding  officer  without  reference  to  the  absence  of  the  regular 
commanding  officer. 

In  view  of  the  above  irregularities,  the  record  was  returned  for  compliance 
with  section  982  (16),  N.  C.  & B.,  and  it  was  requested  that  the  attention  of  the 
officer  concerned  be  called  to  these  failures  to  comply  with  the  requirements 
laid  down  for  court-martial  procedure  and  that  he  be  enjoined  to  familiarize 
himself  more  fully  with  this  phase  of  his  naval  duties  (File:  MM-Shook,  Sid- 
ney/A17-22  (280905),  September  6,  1928). 


DESERTION : manner  of  return  to  naval  jurisdiction. 

Accused  was  convicted  by  general  court  martial  of  the  charge  of  “Desertion,” 
the  specification  alleging  that  he  “did  remain  a deserter  until'  he  was  delivered  at 
Partridge  Billet,  Tientsin,  China,  on  or  about  July  1,  1928.”  The  prosecution  did 
not  introduce  any  competent  evidence  to  show  whether  the  accused  was  delivered 
or  surrendered.  The  accused  testified  on  his  own  behalf  that  he  returned  volun- 
tarily, and,  since  there  was  no  [P.  10]  other  testimony  to  rebut  that  statement, 
the  court  should  have  accepted  it  and  have  substituted  the  word  “surrender”  for 
the  words  “was  delivered”  in  the  specification  as  found  proved. 

Whether  the  accused  surrendered  or  was  delivered  in  a case  of  desertion  affects 
the  legal  limitation  of  punishment  (Sec.  720,  N.  C.  & B.).  However,  since  the 
sentence  adjudged  in  this  case  did  not  exceed  the  legal  limitation  of  punishment 
for  desertion  where  the  accused  surrenders,  the  error  committed  by  the  court  was 
held  not  fatal  (sec.  741  ( e ).  N.  C.  & B. ; File:  MM-Budzynski,  Frank  S/A17-20 
(280725),  September  12,  1928). 


DRUNKENNESS : as  a defense. 

Accused  was  tried  by  general  court  martial  on  the  following  charges:  (I)  “Ab- 
sence from  station  and  duty  without  leave,”  (II)  “Drunkenness,”  (III)  “Conduct 
to  the  prejudice  of  good  order  and  discipline,”  (IV)  “Resisting  arrest,” 
(V)  “Striking  his  superior  officer  while  in  the  execution  of  the  duties  of  his 
office.”  He  pleaded  guilty  to  the  charge  of  “Drunkenness,”  and  then,  by  testi- 
mony and  in  his  argument,  attempted  to  show  that  he  was  so  much  under  the 
influence  of  intoxicating  liquor  as  to  be  “incapacitated  to  have  the  requisite  in- 
tent” to  commit  the  offenses  alleged  under  charges  III,  IV,  and  V. 
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The  court  found  the  accused  guilty  of  all  the  charges,  but  the  convening 
authority  “disapproved  and  set  aside”  the  finding  on  charge  IV  on  the  ground 
that  the  evidence  does  not  show  that  the  accused  understood  that  he  was  being 
placed  under  arrest.  He  stated  that  the  offenses  contained  in  charges  III  and 
V “require  no  specific  intent,  and  voluntary  drunkenness  does  not  constitute  a 
defense.”  In  connection  with  this  latter  statement  of  the  convening  authority, 
attention  was  invited  to  C.  M.  O.  6,  1922,  9 ; C.  M.  O.  4,  1924,  8 ; and  C.  M.  O.  5, 
1925,  8,  which  hold  to  the  contrary. 

While  in  the  instant  case  the  testimony  brought  before  the  court  indicated 
that  the  accused  was  drunk  to  the  extent  of  being  violent  and  unmindful  of 
the  consequences  of  his  actions,  the  findings  of  the  court  of  guilty  to  charges  III 
and  V are  to  the  effect  that  his  intoxication  was  not  so  extreme  that  he  did 
not  know  or  understand  that  the  person  to  whom  he  addressed  certain  remarks 
and  whom  he  struck  was  his  superior  officer,  and  therefore  that  he  could  enter- 
tain the  knowledge  or  intent  that  is  an  element  of  the  offenses  contained  in 
those  charges. 

Accordingly,  the  proceedings  of  the  court,  the  findings  on  the  first,  second, 
third,  and  fifth  charges  and  specifications  thereunder,  the  disapproval  by  the 
convening  authority  of  the  findings  by  the  court  as  to  the  fourth  charge  and  speci- 
fication thereunder,  and  the  sentence,  as  mitigated  by  the  convening  authority, 
were  held  legal  (File:  MM-Neptune,  Francis  M/A17-20  ( 280719),  September 
12,  1928). 


[P.  11]  WITNESS : self-contradiction  of — maxim  “falsus  in  uno,  falsus  in 

OMNIBUS.” 

In  a G.  C.  M.  case,  after  the  prosecution  had  established  a prima  facie  case, 
the  defense  attempted  to  rebut  it  by  having  the  chief  prosecution  witness  take 
the  stand  and  admit  that  his  previous  testimony  was  false.  The  question  thus 
presented  is  as  to  what  effect  the  denial  made  by  witness  has  on  his  previous 
testimony. 

Held:  All  the  testimony  of  this  witness  was  properly  considered  by  the  court 
in  its  capacity  as  a jury  in  weighing  the  evidence,  even  though  his  latter  testi- 
mony denied  the  truth  of  the  matter  testified  to  by  him  on  his  former  testimony. 
The  effect  of  his  denial  went  to  his  credibility,  and  not  his  competency,  as  a 
witness. 

In  support  of  the  above  holding  is  the  case  of  Dunn  v.  People  (29  New  York, 
523),  reported  in  86  American  Decisions  319,  where  the  following  is  given: 

“Where  witness  has  sworn  differently  upon  same  point  on  former  occa- 
sion, his  testimony  should  remain  in  the  case,  to  be  considered  by  the  jury 
in  connection  with  the  other  evidence,  under  such  prudential  instructions 
as  may  be  given  by  the  court,  and  subject  to  the  determination  of  the  court 
having  jurisdiction  to  grant  new  trials  in  cases  of  verdicts  against  evidence. 
The  judge  is  not  to  pronounce  the  witness  incompetent,  and  order  his  testi- 
mony stricken  out  and  wholly  excluded  from  consideration  as  though  he 
had  been  convicted  of  a crime  rendering  hint  incompetent  to  testify  as  a 
witness. 

“Self-contradiction  by  ivitness  of  evidence  in  former  trial  goes  to  dis- 
credit him,  but  the  jury  may  consider  his  evidence  for  what  they  think  it 
is  worth.” 

In  the  footnote  under  the  above  case,  a complete  discussion  of  the  maxim 
“Falsus  in  uno,  falsus  in  omnibus”  is  given.  That  maxim  is  also  covered  in 
28  Ruling  Case  Law  659,  and  reads  as  follows : 

“244.  Maxim  ‘Falsus  in  uno,  falsus  in  omnibus’  stated,  construed,  and 
applied. — It  is  a general  principle  of  law,  expressed  in  the  maxim,  ‘Falsus 
in  uno,  falsus  in  omnibus,’  that  where  a witness  wilfully  testifies  falsely 
to  some  material  matter  in  a cause,  the  jury  are  at  liberty  to  disregard  his 
testimony  in  other  respects,  unless  it  be  corroborated  by  other  proof.  It 
is,  however,  an  essential  condition  for  the  operation  of  this  rule  that  the 
false  testimony  be  upon  a point  material  to  the  issue.  Otherwise  the  entire 
testimony  of  the  witness  may  not  be  discredited.  The  rule  is  one  of  per- 
mission, and  not  mandatory.  The  jury  may  disregard  the  evidence  alto- 
gether, but  are  not  bound  to  do  so.  The  jury  should  therefore  not  be 
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directed  to  reject  altogether  the  evidence  of  a witness,  if  he  has  testified 
fP.  12J  with  wilfull  falsity  as  to  any  fact.  Such  an  instruction  is  too 
broad.  If  he  so  testifies  to  a material  fact,  and  there  is  no  circumstance  In 
the  case  tending  to  corroborate  his  evidence,  the  Jury  have  the  right  to  reject 
all  of  his  evidence  as  unworthy  of  credit;  but  they  should  not  reject  such 
portions  of  it  as  may  be  corroborated  by  other  unobjectionable  evidence 
in  the  cause.  The  maxim  applies  only  when  truth  is  intentionally  disre- 
garded, and  not  when  by  defect  of  memory  it  is  innocently  departed  from. 
Accordingly  when  a witness  makes  a misstatement  of  fact  and,  before  finally 
leaving  the  stand,  desires  to  make  a correction  of  the  statement  as  he  then 
remembers  or  understands  the  fact  to  be,  he  will  always  be  allowed  to 
do  so,  and  the  maxim  ‘Falsus  in  uno,  falsus  in  omnibus’  has  no  application. 
And  it  is  erroneous  to  instruct  the  jury  that  they  may  disregard  the  testi- 
mony of  a witness  whom  they  believe  to  have  testified  falsely  in  regard  to 
any  material  matter,  unless  they  are  also  instructed  that  the  false  testimony 
must  have  been  given  knowingly  and  wilfully”  (File:  MM-Kwasigroch, 
Edward  D/A17-20  ( 280308),  June  8,  1928)  . 


COMMISSARY  STORE : privilege  to  purchase  from  by  parents  of  midship- 
men AT  U.  S.  NAVAL  ACADEMY. 

The  law  authorizing  the  procurement  and  sale  of  stores  to  officers  and  en- 
listed men  of  the  Navy  is  found  in  U.  S.  Code,  title  34,  section  333  (act  of 
March  3,  1909;  35  Stat.  768),  and  reads  as  follows: 

“Such  stores  as  the  Secretary  of  the  Navy  may  designate  may  be  procured 
and  sold  to  officers  and  enlisted  men  of  the  Navy  and  Marine  Corps,  also 
to  civilian  employees  at  naval  stations  beyond  the  continental  limits  of  the 
United  States  and  in  Alaska,  under  such  regulations  as  the  Secretary  of 
the  Navy  may  prescribe.” 

Held:  The  regulations  issued  by  the  Secretary  of  the  Navy  under  the  above- 
quoted  act  (art.  1618  (1),  Navy  Regulations,  1920)  do  not  in  general  contem- 
plate extension  of  privileges  of  Navy  commissary  stores  to  parents  of  midship- 
men at  the  Naval  Academy  and,  in  the  absence  of  specific  facts  indicating  other- 
wise, such  parents  should  not  be  considered  as  the  family  of  the  midshipman, 
or  actual  members  of  his  household,  within  the  meaning  of  said  regulations 
(File:  JJ56-3/OL11  (280828),  September  17,  1928). 


[P.  13]  PAY  AND  ALLOWANCES,  STAFF  OFFICERS : operation  of  act  of 

MAY  23,  1928. 

Held:  Under  the  act  of  May  23,  1928  (Public,  No.  489,  70th  Congress),  as 
construed  by  the  Comptroller  General  in  his  decision  of  July  31,  1928  (No. 
A-23824),  a lieutenant  commander  of  the  Staff  Corps  of  the  Navy,  whose  total 
commissioned  service  equals  that  of  any  lieutenant  commander  of  the  line  of 
the  Navy  drawing  the  pay  of  the  fourth  period,  is  entitled  to  pay  of  the  fourth 
period  from  May  23,  1928,  including  rental  and  subsistence  allowances  (File: 
OO-Brady,  Edmund  E/L16-4  ( 280924),  September  10,  1928;  OO-Haeberle,  Fred- 
erick E/L16-4  (280713),  August  10,  1928). 


SHIP’S  SERVICE  LAUNDRY : operation  of. 

Held:  A ship’s  service  laundry  ashore  may  be  operated:  (1)  By  the  use  of 
enlisted  personnel  and  the  profits  of  the  activity  may  be  turned  in  to  the  ship’s 
service  store  fund,  for  use  as  contemplated  by  article  102,  Regulations  for  Ship’s 
Service  Stores  Ashore;  (2)  By  civilians  paid  from  the  ship’s  service  store  fund 
and  operated  under  the  ship’s  service  store  officer,  and  the  profits  may  be  turned 
into  the  ship’s  service  store  fund,  as  set  forth  in  (1)  above;  (3)  By  civilians 
who  have  obtained  the  privilege  by  lease  as  the  highest  bidder  therefor,  the 
rent  accruing  therefrom  to  be  deposited  in  the  Treasury  to  the  credit  of  Miscel- 
laneous receipts  (File:  NB7/N4-13  (280114),  September  25,  192S). 
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TIME  LOST  BY  ENLISTED  MEN : making  good,  for  purpose  of  reenlist- 
ment ALLOWANCE  UNDER  ACT  OF  MAY  21,  1938. 

Tlie  act  approved  May  21,  1928  (Public  No.  448),  entitled  “An  act  to  enable 
an  enlisted  man  in  the  naval  service  to  make  good  time  lost  in  excess  of  one 
day  under  certain  conditions,”  provides: 

“That  every  enlisted  man  in  the  naval  service  who,  without  proper  author- 
ity, absents  himself  from  his  ship,  station,  or  duty  for  more  than  one  day, 
or  who  is  confined  for  more  than  one  day  under  sentence,  or  while  awaiting 
trial  and  disposition  of  his  case,  if  the  trial  results  in  conviction,  may  be 
permitted  to  serve,  after  his  return  to  a full-duty  status,  for  such  period 
as  shall,  with  the  time  he  may  have  served  prior  to  such  unauthorized 
absence  or  confinement,  amount  to  the  full  term  of  his  enlistment.” 

Held:  An  enlisted  man  who  has  lost  exactly  24  hours  due  to  absence  over  or 
without  leave,  or  because  of  being  confined  for  a period  of  exactly  one  day 
under  sentence,  or  while  awaiting  trial  and  disposition  of  his  case,  if  the  trial 
results  in  conviction,  is,  under  the  provisions  of  section  10  of  the  act  of  June  10. 
1922  (42  Stat.  630;  U.  S.  C.,  title  37,  sec.  16),  required  to  make  good  [P.  14] 
the  period  of  time  so  lost  before  he  will  be  entitled  to  a full  four-year  enlist- 
ment allowance  upon  reenlistment.  The  act  of  May  21,  1928  (supra),  in  no  way 
affects  the  requirement  of  the  former  act  as  to  service  necessary  for  determining 
the  amount  of  reenlistment  allowance  payable  in  any  case. 

Where  an  enlisted  man  requests  permission,  under  authority  of  the  act  of 
May  21,  1928  (supra)  to  make  good  an  unauthorized  absence  shown  by  the 
records  to  have  been  for  “one  day,”  such  permission  may  be  granted  on  the 
assumption  that  the  exact  duration  of  the  absence  was  slightly  in  excess  of 
one  day.  As  a rule  the  unauthorized  absence  recorded  as  one  day  is  in  fact 
slightly  more  or  less  than  one  day,  and  under  prevailing  conditions  in  the  service 
it  would  be  exceedingly  difficult,  if  not  impossible,  for  the  records  to  show  the 
duration  of  such  unauthorized  absence  to  the  exact  second.  In  requesting  to 
make  good  the  unauthorized  absence  the  man  himself  proceeds  upon  the  basis 
that  his  absence  was  at  least  some  minutes  or  seconds  over  one  day,  and  there 
being  no  positive  evidence  to  the  contrary  the  Government  is  warranted  in 
accepting  the  fact  as  represented  by  him  (File:  MM-Gorton,  Fred  White/PX3-8 
(280824),  September  10,  1928). 


TRANSPORTATION  FOR  DEPENDENTS : change  of  duty  at  ow7n  request. 

Where  a chief  petty  officer  of  the  Naval  Reserve  was  transferred  to  a naval 
district  for  release  from  active  duty  upon  his  request  to  enable  him  to  attend 
to  “personal  business”  in  that  district  wffiich  required  his  “immediate  personal 
attention.” 

Held:  As  such  change  of  duty  was  at  his  own  request  and  for  his  own 
convenience,  he  is  not  entitled  to  be  furnished  transportation  for  his  dependents 
to  his  new  station.  The  furnishing  of  such  transportation  is  contrary  to  the 
provisions  of  the  act  of  May  18,  1920  (41  Stat.  604;  U.  S.  C.,  title  34,  sec.  896), 
and  in  violation  of  existing  decisions  of  the  Comptroller  General  of  the  United 
States  on  the  subject  (Compt.  Gen.  Decisions  of  October  6,  1924  (A-8870),  and 
September  15,  1925  (A-10692)  ; File:  MM-Warner,  Harry  F/L20-4  (280913), 
September  27,  1928). 


C.  M.  O.  10—1928 

[P.  3]  CHALLENGE  OF  MEMBER:  waiver  of  right  by  accused. 
SENTENCE:  inadequate. 

Lieutenant  (Junior  Grade)  Arthur  B.  Leverett,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  Destroyer  Squadrons,  Battle  Fleet, 
U.  S.  Fleet,  on  board  the  U.  S.  S.  Altair  on  August  2, 1928,  and  was  convicted  of  the 
following  charge:  Culpable  inefficiency  in  the  performance  of  duty.  (2  specifi- 
cations, failure,  as  commissary  officer,  to  keep  a proper  account  of  the  issue  of 
provisions ; causing  a false  inventory  of  the  provisions  issued  to  the  officers’  mess 
to  be  submitted  to  the  commanding  officer.) 
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The  court  sentenced  the  accused  to  lose  5 numbers  in  Ids  grade. 

On  August  25,  1928,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“In  reviewing  the  proceedings  in  the  foregoing  ease,  it  is  noted  that  one 
member  of  the  court  stated  to  the  court  that  he  had  sat  as  a member  of  the 
court  of  inquiry  out  of  which  grew  the  charge  preferred  against  the  accused 
and  that  he  had  formed  an  opinion  as  to  the  guilt  of  the  accused.  As  the 
record  shows  that  the  accused  was  given  an  opportunity  to  challenge  and 
stated  that  he  did  not  object  to  this  member,  it  is  believed  that  the  proceed- 
ings are  not  invalidated. 

“Subject  to  the  foregoing  remarks,  the  proceedings  and  findings  in  the  fore- 
going case  of  Lieutenant  (Junior  Grade)  Arthur  B.  Leverett,  U.  S.  Navy,  are 
approved. 

“The  convening  authority  is  of  the  opinion  that  the  sentence  of  the  court 
is  entirely  inadequate  for  the  serious  offense  of  which  the  accused  has  been 
convicted. 

“Subject  to  the  foregoing  remarks,  and  in  order  that  the  accused  may  not 
entirely  escape  punishment,  the  sentence  is  approved. 

‘"The  accused  is  hereby  released  from  arrest  and  restored  to  duty.” 


CHARGES  AND  SPECIFICATIONS:  multiplicity  of  specifications. 

Lieutenant  Edwin  R.  Gallagher  (Supply  Corps),  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  Acting  Secretary  of  the  Navy  at  the  Navy 
Yard,  Philadelphia,  Pa.,  on  August  27,  1928,  on  the  following  charges : 

Charge  I. — Embezzlement  of  money  of  the  United  States  intended  for  the  naval 
service  thereof.  (2  specifications,  1,  feloniously  converting  to  his  own  use  the  sum 
of  $4,814.10;  2,  in  that  he  failed  to  properly  account  for  the  sum  of  money 
alleged  in  specification  1.) 

[P.  4]  Charge  II. — Falsehood.  (4  specifications.) 

CliaA-ge  III. — Scandalous  conduct  tending  to  the  destruction  of  good  morals. 
(Submitting  false  certified  copy  of  account  current.) 

Charge  IV. — Desertion. 

The  accused  was  convicted  of  charge  I,  found  guilty  by  plea  of  charges  II 
and  III,  and  found  guilty  of  charge  IY  in  a less  degree  than  charged,  guilty 
of  absence  without  leave. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service;  to  be  confined  for  twenty-four  months  at  hard  labor  in  such  prison  or 
penitentiary  as  the  convening  authority  may  direct. 

On  September  28,  1928,  the  Acting  Judge  Advocate  General  of  the  Navy 
placed  the  following  remarks  on  the  record : 

“In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Lieutenant  Edwin  R.  Gallagher  (Supply  Corps),  U.  S.  Navy, 
it  is -noted  that  the  accused,  under  charge  I,  was  charged  with  ‘Embezzle- 
ment of  money  of  the  United  States  intended  for  the  naval  service  thereof' 
(two  specifications).  Specification  1 alleged  that  the  accused  feloniously 
embezzled  and  converted  to  his  own  use  a certain  sum  of  money.  Specifi- 
cation 2 alleged  technical  embezzlement,  in  that  the  accused  failed  to  ac- 
count for  the  identical  sum  of  money  alleged  to  have  been  converted  to  his 
own  use  in  specification  1.  The  court  found  both  specifications  proved,  and 
the  accused  of  the  charge,  guilty. 

“Specification  2 was  preferred  to  provide  for  exigencies  of  proof.  The 
law  permits  as  many  specifications  to  be  preferred  as  are  necessary  to 
provide  for  every  possible  contingency  in  the  evidence,  where  the  legal  char- 
acter of  the  offense  cannot  be  precisely  known  or  defined  until  developed 
by  the  proof.  It  is  quite  proper  in  important  cases  to  specify  the  offense 
under  two  or  more  specifications  (C.  M.  O.  19,  1911,  pp.  3-4;  1 Winth.  204- 
205;  C.  M.  O.  3,  1928,  4). 

“The  court  in  awarding  sentence  did  not  exceed  the  legal  limitation  pre- 
scribed for  the  various  offenses  of  which  the  accused  was  found  guilty, 
irrespective  of  specification  2 under  charge  I. 

“Subject  to  the  foregoing  remarks,  it  is  the  opinion  of  this  office  that 
the  proceedings,  findings,  and  sentence,  are  legal.” 


1200  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937 
[C.  M.  O.  No.  10—1928] 

On  October  10,  1928,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  the  remarks  of  the  Acting  Judge  Advocate  General, 
and  designated  the  naval  prison,  Portsmouth,  N.  H.,  as  the  place  of  confinement. 

[P.  5]  On  October  10,  1928,  the  Secretary  of  the  Navy  forwarded  the  record 
of  proceedings  to  the  President  of  the  United  States  with  the  recommendation 
that  the  sentence  be  confirmed,  and  on  October  11,  1928,  the  sentence  was  con- 
firmed by  the  President. 


RECORD  OF  PROCEEDINGS,  GENERAL  COURT  MARTIAL : errors  in. 

The  record  of  proceedings  in  a general  court-martial  case  was  returned  for 
correction,  the  following  having  been  noted: 

(а)  On  page  3 of  the  record  there  was  no  entry  that  the  court  was  opened 
at  the  time  the  court  announced  that  it  was  ready  to  receive  the  record  of 
previous  convictions.  In  this  connection  see  section  689,  N.  C.  & B.,  1923. 

(б)  The  attested  copy  of  extract  of  previous  convictions  did  not  show  that 
the  record  of  a trial  of  the  accused  was  signed  by  the  convening  authority  or 
that  it  was  dated  (File:  MM-Clarkson,  Thomas  J/A17-20  (280730),  September 
14,  1928). 


RECORD  OF  PROCEEDINGS,  GENERAL  COURT  MARTIAL:  name  of  mem- 
ber OMITTED  FROM. 

It  was  noted  in  the  record  of  proceedings  of  a general  court-martial  case 
that  the  precept  contained  the  name  of  a certain  officer,  who  signed  the  record 
as  a member,  but  whose  name  did  not  appear  with  the  list  of  members  present 
when  the  court  met. 

The  court  was  directed  to  reconvene  for  the  purpose  of  correcting  the  record, 
but  in  the  event  the  court  had  been  dissolved  or  by  reason  of  the  absence  of 
some  of  the  members  a quorum  could  not  be  obtained,  it  was  directed  that 
the  judge  advocate  furnish  a certificate  that  the  officer  who  signed  the  record 
and  who  was  not  entered  in  the  record  as  present  during  the  proceedings,  was 
in  fact  present  and  that  the  omission  of  his  name  was  a clerical  error  (Naval 
Digest,  1916,  p.  512,  par.  80;  File:  MM-Palmer,  Arthur  L/A17-20  (280813), 
September  15,  1928). 


SENTENCE:  exceeding  legal  limitation. 

Where  the  sentence  adjudged  in  a trial  by  general  court  martial  included 
confinement  for  a period  in  excess  of  the  legal  limitation  of  punishments  as 
provided  in  section  720,  Naval  Courts  and  Boards,  it  was  held  that  that  portion 
of  the  sentence  not  in  excess  of  the  legal  limitation  of  punishment  was 
[P.  6]  legal  and  the  remaining  portion  of  the  sentence  was  set  aside  (File: 
MM-Dugan,  Michael  F/A17-20  (280717),  September  8,  1928). 


ADMISSION : charging  of,  theatrical  entertainments  given  on  naval  reser- 
vation. 

General  Order  No.  139  of  November  13,  1924,  issued  in  pursuance  of  Secretary 
of  the  Navy’s  decision  of  July  22,  1924  (File:  28905-206/5-3),  provides,  in 
part,  as  follows: 

“(1)  In  no  case  shall  an  admission  fee  be  charged  to  boxing  bouts  held 
on  board  vessels  of  the  Navy  or  on  naval  reservations.” 

The  above  general  order  and  the  decision  of  the  Secretary  of  the  Navy 
upon  which  it  was  based  apply  only  to  the  case  of  boxing  bouts.  There  is 
in  existence  no  general  order  nor  other  regulation  prohibiting  the  charging  of 
admission  for  theatrical  entertainments  given  on  board  naval  vessels  or  on 
naval  reservations.  Nor  is  it  believed  that  it  can  be  said  that  the  spirit,  if 
not  the  terms,  of  the  general  order  mentioned  above  applies  to  the  matter 
of  charging  admission  to  theatrical  entertainments  for  the  reason  that  there 
is  a material  difference  between  the  nature  of  such  entertainments  and  that 
of  boxing  bouts. 
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Held:  In  view  of  the  foregoing,  it  is  not  illegal  to  charge  an  admission  fee 
for  entertainments  given  in  the  theater  of  the  naval  hospital  on  Government 
property  at  the  Navy  Yard,  Mare  Island,  by  a private  local  amateur  theatri- 
cal society  (File:  P10-2/A2-15  (280922),  October  0,  1928). 


DEATH  AT  ISOLATED  POINTS : action  to  jje  taken. 

In  the  event  of  deaths  of  naval  personnel  at  points  distant  from  any  naval 
activity,  the  following  is  furnished  as  to  the  proper  method  of  procedure, 
when — 

(a)  Death  is  accidental,  investigation  is  conducted  by  local  authorities,  and 
burial  has  been  completed ; 

(&)  Death  is  accidental,  investigation  is  not  conducted  by  local  authorities, 
and  burial  is  awaiting  instructions  from  naval  authorities; 

(c)  Death  from  natural  causes,  all  cases. 

, The  pertinent  provisions  of  Naval  Courts  and  Boards  applicable  to  the 
subject  matter  are  contained  in  sections  1042,  1043,  1044,  1170  (footnote  14), 
and  1216  (footnote  8). 

LP.  7]  In  answering  the  questions  presented,  it  will  be  assumed  that  the 
cause  of  death  is  due  to  an  accident  where  there  appears  to  be  no  ground  for 
suspecting  criminality  or  where  no  crime  has  been  committed  or  where  no 
serious  blame  has  been  incurred  by  any  member  of  the  naval  service,  in  which 
case  the  provisions  of  sections  1042-1044,  Naval  Courts  and  Boards,  would  not 
apply  and  no  court  of  inquiry  need,  therefore,  be  convened.  Should  a case  arise 
where  the  accident  occurred  at  a place  remote  from  the  forces  afloat  and  it 
should  appear  that  there  was  ground  for  suspecting  criminality,  etc.,  as  set  forth 
in  sections  1042  and  1044,  then  if  it  should  be  impracticable  to  establish  the 
facts  and  the  responsibility  by  a court  of  inquiry  convened  by  the  forces  afloat, 
a report  should  be  made  of  the  circumstances  to  the  Navy  Department  (office 
of  the  Judge  Advocate  General),  with  a view  to  a court  of  inquiry  being  con- 
vened within  the  naval  district  where  the  accident  occurred  and  the  witnesses 
are  located  or  to  the  facts  and  responsibility  being  established  by  correspond- 
ence between  the  Navy  Department  and  the  civil  authorities  who  have  investi- 
gated the  case. 

Considering  section  1176  (footnote  14),  together  with  section  1216  (footnote 
8),  Naval  Courts  and  Boards,  the  Navy  Department  holds  that  the  death  of  a 
member  of  the  naval  service  need  not  necessarily  be  made  the  subject  of  a board 
of  investigation  or  board  of  inquest  when  it  occurs  without  the  jurisdiction 
of  the  Navy  Department.  It  is  desired,  however,  in  order  that  there  may  be 
sufficient  information  available  to  enable  a decision  to  be  rendered  as  to  whether 
the  death  occurred  in  the  line  of  duty  or  the  result  of  deceased’s  own  misconduct, 
that  where  the  death  is  not  the  result  of  natural  causes  and  it  occurred  beyond 
naval  jurisdiction,  a board  of  investigation  be  convened  if  it  is  practicable  for 
such  board  to  obtain  the  testimony  or  declarations  of  the  necessary  witnesses. 
Should  this  not  be  practicable,  it  is  desired  that  the  commanding  officer  con- 
cerned, forward  to  the  Navy  Department  (office  of  the  Judge  Advocate  General) 
such  information  as  he  may  be  able  to  obtain  of  the  circumstances  surrounding 
the  death,  including  copies  of  the  certificate  of  death,  coroner’s  inquest,  etc.,  if 
obtainable. 

It  will  be  observed  from  a reading  of  section  1216  (footnote  8),  Naval  Courts 
and  Boards,  that  a board  of  inquest  need  be  convened  only  in  cases  of  death 
“occurring  within  the  jurisdiction  of  the  Navy  Department  as  the  result  of  an 
accident,  or  attended  with  unnatural  or  suspicious  circumstances,  where  the 
body  of  the  deceased  has  been  recovered.” 

Answering  specifically  the  questions  presented,  with  the  assumption  that  there 
is  no  ground  for  suspecting  criminality  or  where  no  crime  has  been  committed 
cr  where  no  serious  [P.  8]  blame  has  been  incurred  by  any  member  of  the 
naval  service,  Held:  Under  the  circumstances  mentioned  in  above  paragraph  1 — 

(a)  The  commanding  officer  concerned  should  forward  to  the  Navy  Depart- 
ment such  information  as  he  may  be  able  to  obtain  of  the  circumstances  sur- 
rounding the  death,  including  copies  of  the  certificate  of  death,  coroner’s  inquest, 
etc.,  if  obtainable. 

(&)  The  commanding  officer  should  request  the  local  authorities  to  conduct 
an  investigation  and  should  advise  them  to  communicate  with  the  Bureau  of 
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Medicine  and  Surgery  as  to  disposition  of  the  remains,  and  should  forward 
to  the  Navy  Department  the  information  set  forth  in  the  preceding  subparagraph. 

(c)  No  investigation  or  inquest  should  be  held,  but  the  commanding  officer 
concerned  should  forward  to  the  Navy  Department  (Bureau  of  Medicine  and 
Surgery),  if  obtainable,  a copy  of  the  certificate  of  death  and  such  additional 
information  as  will  assist  in  arriving  at  a decision  as  to  whether  the  death 
occurred  in  the  line  of  duty  and  not  the  result  of  his  own  misconduct  (File: 
MM-(l)/6  (280815),  October  18,  1928). 


DEATH : pkesumption  of. 

Where  an  officer  of  the  Navy  failed  to  report  on  board  ship,  as  directed, 
June  8,  1923,  and  no  subsequent  information  has  been  received  as  to  his  where- 
abouts— 

Held:  In  the  absence  of  any  information,  except  his  continued  absence  from 
the  naval  service,  indicating  in  any  way  that  this  officer  is  dead,  and  the  further 
fact  that  the  period  of  seven  years’  absence  which  forms  the  basis  of  presump- 
tive death  has  not  yet  expired,  there  is  no  basis  for  officially  declaring  him 
dead  (OO-Smith,  Harry  T/P7(3)  (271115),  January  5,  1928;  MM-Martin, 

Norman  A/P19-5  (271223),  February  4,  1928,  C.  M.  O.  2,  1928,  24;  File:  OO- 
Hockman,  John  V/P19-5  (281011),  October  13,  1928). 


DEPOSITIONS : admission  of,  in  general  court-martial  cases,  where  taken 

IN  FOREIGN  COUNTRIES. 

A general  court  martial,  duly  ordered  and  constituted,  convened  on  board  a 
naval  vessel,  sustained  an  objection  by  the  defense  to  the  admission  in  evidence 
of  a deposition  taken  in  New  Zealand,  on  the  following  ground : 

“(a)  The  deposition  purports  to  have  been  taken  in  New  Zealand,  which  is 
outside  the  territorial  jurisdiction  of  the  [P.  9]  United  States,  and  which 
being  a proceeding  of  the  court  cannot  be  taken  any  place  subject  to  foreign 
jurisdiction  (art.  600,  N.  C.  & B.).” 

The  use  of  depositions  before  naval  courts  is  authorized  by  the  act  of  Febru- 
ary 16,  1909,  section  16  (35  Stat.  622;  U.  S.  C.,  T.  34,  sec.  1200,  art.  68),  which 
provides : 

“That  the  depositions  of  witnesses  may  be  taken  on  reasonable  notice 
to  the  opposite  party,  and,  when  duly  authenticated,  may  be  put  in  evidence 
before  naval  courts  * * * as  follows : * * - * third,  where  such 

naval  court  is  convened  on  board  a vessel  of  the  United  States,  or  at  a 
naval  station  not  within  any  State,  Territory,  or  district  of  the  United  States, 
the  depositions  of  witnesses  may  be  taken  and  used  as  herein  provided  when- 
ever such  witnesses  reside  or  are  stationed  at  such  a distance  from  the 
place  where  said  naval  court  is  ordered  to  sit,  or  are  about  to  go  to  such 
a distance  as,  in  the  judgment  of  the  convening  authority,  would  render  it 
impracticable  to  secure  their  personal  attendance.” 

The  deposition  in  question,  made  by  a resident  of  New  Zealand,  was  taken, 
pursuant  to  the  above  statute,  before  an  American  consul  who,  by  section  1750, 
Revised  Statutes  (U.  S.  C.,  T.  22,  sec.  131),  is  specifically  authorized  to  take 
depositions  and  which  section  provides  that  a deposition  taken  before  a con- 
sular officer  when  certified  by  his  hand  and  seal  of  office,  shall  be  valid,  and 
of  like  force  and  effect  within  the  United  States,  to  all  intents  and  purposes 
as  if  taken  before  any  other  person  within  the  United  States  duly  authorized 
and  competent  thereto. 

Article  600,  N.  C.  & B.,  cited  above  as  a basis  for  the  court’s  action  in  reject- 
ing the  deposition  in  question,  states  that  “no  naval  court  martial  or  assembly 
of  a judicial  character  shall  be  ordered  or  permittted  to  assemble  or  conduct 
any  part  of  its  proceedings  in  any  place  subject  to  foreign  jurisdiction,  except 
by  consent  of  the  foreign  country.”  Such  an  instruction  naturally  follows 
from  the  fact  that  the  conduct  of  such  proceedings  in  a foreign  country  without 
its  consent  would  be  an  infringement  upon  its  sovereignty.  However,  in  the 
present  case  the  naval  court  has  not  met  or  conducted  any  part  of  its  proceed- 
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ings  m a foreign  country.  It  has  met  ami  ia  conducting  ita  proceedings  on 
board  a naval  vessel.  The  execution  of  a deposition,  subsequently  to  be  used 
before  a court,  before  an  officer  authorized  to  administer  such  deposition,  is 
not  a proceeding  of  the  court  before  which  the  deposition  may  later  be  offered. 
The  taking  of  a deposition  in  a foreign  country  does  not  constitute  an  offense 
against  its  sovereignty  and  is  not  prohibited  by  any  law  or  regulation,  but 
on  the  contrary,  it  is  clear  from  a reading  of  the  statutes  hereinbefore  cited, 
[P.  10 J that  the  matter  of  taking  the  deposition  of  a person  in  a foreign  country 
for  subsequent  use  before  a naval  court  is  one  of  the  very  situations  which 
the  statute  contemplates  and  authorizes. 

The  above  view  is  also  the  view  of  the  War  Department  in  regard  to  a similar 
statute  (art.  91  of  the  Articles  of  War)  authorizing  the  use  of  depositions 
before  military  courts.  In  the  Digest  of  Opinions  of  the  Judge  Advocate  Gen- 
eral of  the  Army,  1901,  paragraph  260,  it  is  stated,  in  interpretation  of  the 
said  article  91  of  the  Articles  of  War,  as  follows : 

''Held,  That  the  deposition  of  a witness  residing  in  a foreign  country, 
and  taken  before  a qualified  person,  as  an  American  consul,  would  be 
admissible  under  this  article  equally  with  the  deposition  of  a resident  of 
the  United  States.” 

(File:  (SC)  A17-20,  October  12,  1928.) 


ENLISTED  MEN,  RETIRED : retention  on  active  duty. 

The  only  provisions  of  law  authorizing  the  Secretary  of  the  Navy  to  call 
retired  enlisted  men  to  active  service  are  found  in  U.  S.  Code,  title  34,  sec.  433, 
which  provides  relative  to  this  subject  as  follows : 

“ Call  into  active  service  of  retired  enlisted  men. — The  Secretary  of  the 
Navy  is  authorized  in  time  of  war,  or  when  a national  emergency  exists, 
to  call  any  enlisted  man  on  the  retired  list  into  active  service  for  such 
duty  as  he  may  be  able  to  perform.  While  so  employed  such  enlisted  men 
shall  receive  the  pay  and  allowances  authorized  by  section  26  of  title  37, 
except  as  otherwise  provided  in  the  next  section  (Mar.  3,  1915,  c.  83, 
38  Stat.  941;  Aug.  29,  1916,  c.  417,  39  Stat.  591).” 

Held:  In  view  of  the  fact  that  Congress  has  not  authorized  the  Secretary  of 
the  Navy  to  call  retired  enlisted  men  to  active  service  in  time  of  peace,  either 
with  or  without  their  consent,  and  the  further  fact  that  Congress  has  made 
no  provision  for  their  pay  while  on  the  active  list  in  time  of  peace,  a man 
retired  under  the  provisions  of  the  act  of  February  28,  1925  (U.  S.  C.,  title  34, 
sec.  788),  upon  completion  of  30  years’  service,  including ' naval  service  and 
time  in  the  Fleet  Naval  Reserve,  may  not  be  retained  on  active  duty  after  his 
retirement  (File:  MM-Cahey,  Thomas/P16-3  (280927),  October  6,  1928). 


MINORS  ; DISCHARGE  OF,  UPON  APPLICATION  OF  PARENT  OR  GUARDIAN. 

The  provisions  of  the  act  of  May  28,  1924,  as  reenacted  by  the  act  of  March  4, 
1925  (U.  S.  C.,  title  34,  sec.  202),  require  [P.  11]  the  parent  or  guardian 
to  apply  to  the  Secretary  of  the  Navy  within  60  days  after  the  date  of  enlistment 
for  the  discharge  of  an  individual  who  enlisted  in  the  naval  service  under  18  years 
of  age  without  the  written  consent  of  parent  or  guardian  (Op.  J.  A.  G.,  approved 
September  2,  1926,  MM-Kissenberger,  E.  0/P19  (260820)).  Accordingly — 

Held:  It  is  not  mandatory  upon  the  Bureau  of  Navigation  to  direct  the  discharge 
of  a minor  at  the  request  of  his  parents  or  guardian  where  said  request  was  not 
received  by  the  Secretary  of  the  Navy  within  60  days  of  the  date  of  such  minor’s 
enlistment  (File:  MM-Howard,  Fred  E/P19-1  (280912),  October  6,  1928). 


MISCONDUCT : motorcycle  accident  ; speeding. 

The  evidence  showed  that  death  was  the  result  of  injuries  sustained  when  a 
motorcycle  driven  by  the  decedent,  going  north  on  Fourteenth  Street  at  about 
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40  miles  an  hour,  collided  with  a curb  at  Thomas  Circle,  Washington,  D.  C.  The 
act  of  the  decedent  in  driving  a motorcycle  in  this  locality  at  such  a rate  of  speed 
was  a violation  of  existing  traffic  laws,  and  from  the  evidence  adduced  it  appears 
to  have  been  the  proximate  cause  of  the  accident  with  attending  death.  Ac- 
cordingly— 

Held:  Decedent’s  death  occurred  not  in  the  line  of  duty  and  was  the  result  of 
his  own  misconduct  (File:  MM-Ritchie,  Fred  E/A17-27  (280926),  October  12, 
1928). 


MISCONDUCT:  death  not  result  of;  evidence  incomplete. 

A man  of  the  naval  service  was  killed  while  on  authorized  leave  of  absence, 
the  coroner’s  inquest  finding  death  to  be  the  result  of  a fall  from  the  fire  escape 
of  a hotel;  whether  accidental  or  intentional  not  ascertained  by  the  jury.  Held: 
Since  there  is  no  positive  evidence  to  the  contrary,  death  was  not  the  result  of 
deceased’s  own  misconduct  (File:  MM-Conyer,  Daniel  J/P6-2  (280927),  Octo- 
ber 26,  1928). 


MISCONDUCT:  death  not  result  of;  absence  without  leave. 

An  enlisted  man  was  struck  by  an  automobile  and  killed  while  absent  without 
leave. 

Inasmuch  as  he  was  absent  without  leave  at  the  time  of  the  accident,  it  is  clear 
that  his  death  should  be  held  as  having  been  incurred  not  in  line  of  duty.  How- 
ever, it  does  not  appear  that  the  breach  of  discipline  was  the  cause  of  death.  The 
proximate  cause  of  death  was  an  automobile  accident  and,  as  it  does  not  appear 
that  the  fact  that  he  was  struck  by  an  automobile  [P.  12]  was  due  to  anything 
blameworthy  in  his  conduct  at  the  immediate  time,  Held:  Death  was  not  the 
result  of  his  own  misconduct  (File:  MM-Sessions,  Robert  M/A17-24  ( 280609), 
September  26,  1928;  but  see  decision  of  the  Comptroller  General  of  October  30, 
1928  (A-24596),  holding  that  in  this  case  dependents  are  not  entitled  to  the  six 
months’  death  gratuity). 


C.  M.  O.  11—1928 

[P.  4]  CLEMENCY : recommendation  for,  disapproved. 

Captain  Erwin  Mehlinger,  U.  S.  Marine  Corps,  was  tried  by  general  court  mar- 
tial by  order  of  the  commanding  general,  Second  Brigade,  U.  S.  Marine  Corps 
in  Nicaragua,  at  Campo  de  Marte,  Managua,  Nicaragua,  on  July  30,  1928,  on  the 
following  charge:  Conduct  to  the  prejudice  of  good  order  and  discipline  (9  specs., 
1 to  7,  inclusive,  violation  of  brigade  order  in  causing  to  be  sold  to  Nicaraguan 
civilians  articles  from  regimental  exchange ; 8,  neglecting  to  use  phonograph  and 
records  for  the  amusement  of  the  enlisted  men ; 9,  disposing  of  phonograph  and 
records,  property  of  custodian  of  amusement  fund,  to  a Nicaraguan  civilian).  The 
first  five  specifications  were  proved  in  part,  the  sixth  and  seventh  specifications 
were  proved,  the  eighth  and  ninth  specifications  were  not  proved,  and  the  accused 
was  found  guilty  of  the  charge. 

The  court  sentenced  the  accused  to  lose  5 numbers  in  his  grade,  with  a recom- 
mendation by  four  of  the  five  members  of  the  court  to  the  clemency  of  the  review- 
ing authority,  “in  consideration  of  the  fact  that  the  evidence  shows  that  although 
the  accused  violated  an  order  in  selling  post  exchange  supplies  to  civilians, 
this  was  not  done  for  the  personal  benefit  of  any  person  in  the  service  but  for 
the  advancement  of  better  relations  between  the  marine  forces  and  the  inhab- 
itants of  Jinotega  in  order  to  more  successfully  carry  out  the  mission  of  the 
forces  under  his  command.” 

On  August  28, 1928,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence,  placing  the  following  remarks  on  the  record : 

“In  reviewing  the  record  of  proceedings  of  the  trial  by  general  court  mar- 
tial in  the  foregoing  case  of  Erwin  Mehlinger,  captain,  U.  S.  Marine 
Corps,  it  is  noted  that  the  defense  of  the  accused  to  the  eighth  and  ninth 
specifications  partook  of  a dual  nature ; first,  to  the  effect  that  the  accused 
did  not  divert  the  use  of  the  phonograph  as  alleged,  and  second,  if  he  did 
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divert  the  use  of  a phonograph,  that  the  instrument  offered  in  evidence  by  the 
judge  advocate  was  not  the  one  in  question. 

[P.  5]  “While  this  form  of  defense  may  have  tended  to  confuse  the 
issue,  the  convening  authority  believes  the  accused  was  acquitted  on  the 
eighth  and  ninth  specifications  because  the  evidence  presented  to  the  court 
had  created  in  the  minds  of  a majority  of  the  members  a reasonable  doubt 
as  to  the  guilt  of  the  accused  and  that  the  members  decided  the  issue,  rightly 
or  wrongly,  in  accordance  with  their  best  judgment. 

“Regarding  the  recommendation  to  clemency  made  by  four  members  of  the 
court,  the  convening  authority  is  of  the  opinion  that  the  sentence  as  adjudged 
is  not  unduly  heavy  for  the  offenses  of  which  the  accused  was  found  guilty. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
of  the  general  court-martial  in  the  foregoing  case  of  Erwin  Mehlinger, 
captain,  U.  S.  Marine  Corps,  are  approved.  He  will  be  released  from 
arrest  and  restored  to  duty.” 


SENTENCE  : inadequate — clemency  denied. 

PREVIOUS  CONVICTIONS : record  to  contain  entry  in  re. 

Lieutenant  Eugene  L.  Kell,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commander  Destroyer  Squadrons,  Battle  Fleet,  U.  S.  Fleet,  on  board 
the  U.  S.  S.  Altair  on  September  27,  1928,  and  convicted  of  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Disobeying  the  lawful  order  of  his  superior  officer. 

Charge  III. — Disrespectful  in  language  to  his  superior  officer  while  in  the 
execution  of  his  office. 

The  court  sentenced  the  accused  to  lose  100  numbers  in  his  grade,  with  an 
unanimous  recommendation  by  the  members  of  the  court  to  the  clemency  of  the 
reviewing  authority,  in  view  of  the  accused’s  “probable  increased  susceptibility 
to  intoxicating  agents  because  of  his  physical  condition  as  testified  to  by  a 
medical  officer  and  shown  by  his  health  record.” 

On  October  6,  1928,  the  convening  authority  approved  the  proceedings,  find- 
ings, and  sentence,  placing  the  following  remarks  on  the  record: 

“The  proceedings  and  findings  in  the  foregoing  case  of  Lieutenant  Eugene 
L.  Kell,  U.  S.  Navy,  are  approved.  The  convening  authority  is  of  the 
opinion  that  the  sentence  of  the  court  is  entirely  inadequate  for  the  serious 
offenses  of  which  the  accused  has  been  convicted. 

“Subject  to  the  foregoing  remarks,  and  in  order  that  the  accused  may 
not  entirely  escape  punishment,  the  sentence  is  approved 

“Lieutenant  Eugene  L.  Kell,  U.  S.  Navy,  will  be  released  from  arrest  and 
restored  to  duty.” 

[P.  6]  On  November  2,  1928,  the  Judge  Advocate  General  of  the  Navy  placed 
the  following  remarks  on  the  record : 

“In  reviewing  the  record  of  proceedings  in  the  attached  case  of  Lieu- 
tenant Eugene  L.  Kell,  U.  S.  Navy,  it  is  noted  that  the  record  fails  to  show 
whether  or  not  the  judge  advocate  had  record  of  previous  convictions. 
“Section  6S9,  Naval  Courts  and  Boards,  1923,  states  in  part : 

“ ‘The  judge  advocate  or  recorder  shall,  immediately  after  recording  the 
findings,  except  where  such  findings  have  resulted  in  an  acquittal,  state 
whether  or  not  he  has  any  record  of  previous  convictions  by  courts  mar- 
tial. If  not,  an  entry  to  this  effect  shall  be  made  in  the  record.  * * 
“The  form  of  entry  in  either  case  is  given  in  section  882,  Naval  Courts 
and  Boards,  and  in  note  20  to  that  section. 

“Since  in  fact,  there  was  no  record  of  previous  conviction  by  court 
martial,  the  error  committed  is  immaterial. 

“Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  author- 
ity thereon,  are  legal.” 

On  November  5,  1928,  the  Bureau  of  Navigation  stated  that  it  “concurs  fully 
with  the  remarks  of  the  convening  authority  that  the  sentence  of  the  court  in 
219891— 40— vol.  2 6 
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this  case  is  entirely  inadequate  for  the  serious  offenses  of  which  the  accused 
was  convicted,  and  recommends  that  the  recommendation  of  the  court  for 
clemency  be  denied.” 

On  November  12,  1928,  the  Secretary  of  the  Navy  approved  the  remarks  of 
the  Judge  Advocate  General  and  of  the  Chief  of  the  Bureau  of  Navigation  in 
this  case. 


ACCUSED:  FAILURE  OF  TO  MAKE  STATEMENT. 

In  a general  court-martial  case,  the  record  failed  to  show  that  the  accused 
did  not  desire  to  make  a statement  as  required  by  sec.  665,  N.  C.  & B.,  1923. 

Held:  In  view  of  the  fact  that  accused  was  represented  by  counsel  who  made 
an  argument  in  his  behalf,  this  error,  even  if  it  were  more  than  a mere  cler- 
ical one,  did  not  operate  to  the  prejudice  of  the  accused  (C.  M.  O.  126,  1919) 
and  therefore  did  not  invalidate  the  proceedings  (File:  MM-Church,  John 
R/A17-20  ( 280829),  October  20,  1928). 


ARGUMENT  : counsel  for  the  accused. 

It  was  noted  in  reviewing  the  record  of  proceedings  in  a general  court-martial 
case  that  the  record  failed  to  show  whether  the  [P.  7]  counsel  for  the 
accused  was  afforded  an  opportunity  to  present  an  argument  before  the  sub- 
mitting of  the  case  to  the  court.  It  was  held,  however,  that  this  omission 
did  not  invalidate  the  proceedings  (File:  MM -Tyler,  William  C/A17-20 
(280718),  August  18,  1928,  G.  C.  M.  Rec.  No.  69802). 


CHARGES  AND  SPECIFICATIONS : multiplicity  of. 

An  enlisted  man,  U.  S.  Navy,  was  tried  by  general  court  martial  on  the  charge 
of  “Sodomy”  (1  specification)  and  “Scandalous  conduct  tending  to  the  destruction 
of  good  morals”  (lascivious  conduct,  1 specification).  He  was  found  guilty  as 
charged  and  sentenced  to  reduction  in  rating,  confinement  for  10  years,  dishonor- 
able discharge,  and  accessories. 

Charge  II,  and  the  specification  thereunder,  was  preferred  to  provide  for 
exigencies  of  proof  as  it  alleged  an  act  included  in  the  act  alleged  in  charge  I. 

Held:  The  law  permits  as  many  charges  to  be  preferred  as  are  necessary  to 
provide  for  every  possible  contingency  in  the  evidence,  where  the  legal  character 
of  the  offense  cannot  be  precisely  known  or  defined  until  developed  by  the  proof. 
It  is  quite  proper  in  important  cases  to  specify  the  offense  under  two  or  more 
charges  (C.  M.  O.  19, 1911,  pp.  3-4 ; 1 Winth.  204-205). 

As  the  sentence  adjudged  was  not  in  excess  of  the  limitation  of  punishment 
prescribed  for  charge  I,  leaving  out  of  consideration  charge  II,  the  proceedings, 
findings,  and  sentence,  subject  to  the  above  remarks,  were  held  legal  ( File : MM- 
Brown,  George  A/A17-20  (280725),  October  31,  1928,  G.  C.  M.  Rec.  No.  70140). 


CHARGES  AND  SPECIFICATIONS  : specification  defective. 

1.  OMISSION  SUPPLIED  BY  EVIDENCE — DEFECT  CURED  BY  FINDING  OF  COURT. 

2.  DEFECT  NOT  CURED  BY  PLEA  OF  GUILTY. 

3.  FINDING*.  DISAPPROVAL  OF,  AND  SETTING  ASIDE,  DISTINGUISHED. 

1.  A specification  in  a summary  court-martial  case  read : 


“In  that , now  a fireman,  second  class,  U.  S,  Navy,  while  so  serving 

on  board  the , did,  on  or  about  August  9,  1928,  on  board  said  ship, 


in  violation  of  a lawful  order  of  the  Secretary  of  the  Navy,  General  Order 
No.  69,  as  amended,  fail  to  promptly  report  exposure  and  take  prophylactic 
treatment,  under  supervision,  on  board  said  ship.” 

In  order  to  allege  an  offense  in  violation  of  General  Order  No.  69,  as  amended, 
it  is  necessary  to  allege  in  the  specification  that  the  accused  was  exposed  “to 
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possible  venereal  disease  through  illicit  sexual  intercourse.”  Without  such  an 
allegation  the  specification  is  defective.  However,  since  the  accused  made  no 
[P.  8]  objection,  and  the  evidence  as  adduced  by  the  court  supplies  the  omission, 
the  finding  by  the  court  cured  the  defect.  (See  section  210,  Naval  Courts  and 
Boards;  File:  MM-Wightman,  Charley  E/A17-21  (281121),  November  21,  1928.) 

2.  In  a similar  case,  where  the  same  error  appeared  in  the  specification,  and 
the  accused  pleaded  guilty  thereto,  it  was  held  that  the  plea  of  guilty  by  the 
accused  did  not  correct  the  defect  (C.  M.  O.  3,  1921,  13;  File:  MM-Burnette, 
Daniel  J/A17-21  (281121),  November  21,  1928). 

3.  In  the  last  case  above,  the  immediate  superior  in  command  disapproved  the 
finding  recorded  therein.  “The  specification  proved  by  plea,”  apparently  on  the 
ground  that  in  his  opinion  the  specification  did  not  allege  an  offense.  In  view 
of  the  plea  of  guilty  by  the  accused,  no  other  finding  was  possible  even  though 
the  specification  was  defective,  and  therefore  the  finding  could  not  properly  be 
disapproved,  but  should  have  been  set  aside  on  the  ground  that  the  specification 
did  not  allege  an  offense  (File:  MM-Burnette,  Daniel  J/A17-21  (281121),  Novem- 
ber 21,  1928). 


CONVENING  AUTHORITY : action  of  : should  return  record  for  revision 

INSTEAD  OF  DISAPPROVING  CONVICTION  WHEN  HE  BELIEVES  ACCUSED  GUILTY  IN  LESS 

DEGREE. 

DESERTION : proof  of. 

EVIDENCE : self-serving  statements. 

In  reviewing  the  record  of  proceedings  of  the  general  court-martial  case  of 
Harvey  E.  Reedy,  seaman,  second  class,  U.  S.  Navy,  who  was  tried  and  found 
guilty  of  “Desertion,”  it  was  noted  that  the  convening  authority  disapproved 
the  finding  and  sentence  on  the  ground  that  the  finding  of  the  court  was  not  in 
accord  with  the  evidence. 

In  his  action  on  the  record,  the  convening  authority  stated  in  part : 

“After  carefully  reviewing  the  proceedings  in  the  attached  case  the  con- 
vening authority  is  at  loss  to  understand  how  the  court  could  have  arrived 
at  its  finding  on  the  specification  from  the  evidence  adduced.  Under  the 
charge  of  desertion  the  intent  of  the  accused  premanently  to  abandon  the 
naval  service  or  pending  contract  of  enlistment  is  impliedly  alleged  and 
must  be  proved,  and  this,  in  the  opinion  of  the  convening  authority,  the 
court  failed  to  do.  While  the  members  of  a court  martial  have  the  power 
to  judge  the  credibility  of  the  witnesses,  this  power  is  not  arbitrary  and 
they  are  bound  by  oath  to  try  the  case  according  to  the  evidence.  The 
convening  authority  is  not  attempting  to  weigh  the  evidence,  as  the  court, 
having  heard  the  witnesses,  is,  ordinarily,  more  competent  to  arrive  at  the 
facts  than  is  he,  but  there  is  nothing  in  the  evidence,  or  the  cross-examination 
to  indicate  that  the  testimony  of  the  two  witnesses  for  [P.  9]  the 
defense  in  this  case  is  unworthy  of  credence.  There  is  nothing  in  the 
record  to  indicate  that  these  witnesses  were  guilty  of  deliberate  and  willful 
perjury  or  that  their  testimony  was  not  straightforward  and  trustworthy, 
and,  in  the  opinion  of  the  convening  authority,  there  is  no  justification  for 
the  rejection  of  their  testimony.  * * 

Held:  The  evidence  adduced  in  this  case  was  sufficient  to  justify  a finding 
of  guilty  of  the  charge  of  desertion.  The  judge  advocate  proved  that  the  accused 
was  granted  liberty  to  expire  at  7 :30  a.  m.,  June  1,  1928 ; that  he  failed  to  return 
from  that  liberty ; and  that  he  was  delivered  on  board  the  U.  S.  S.  Rig  el  on 
June  25,  1928,  thereby  establishing  a prima  facie  case. 

“The  absence  when  proved  if  not  satisfactorily  explained  establishes  a 
prima  facie  case”  (Sec.  250,  Naval  Courts  and  Boards). 

“The  specific  intent  (to  permanently  abandon  the  naval  service)  may 
be  inferred,  and  generally  must  be,  from  the  acts  of  the  accused — circum- 
stances and  duration  of  unauthorized  absence,  or  fact  that  he  was  appre- 
hended and  forcibly  returned,  or  other  circumstances  of  the  case”  (Naval 
Digest  1916,  p.  172,  par.  62) . 
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A witness  for  the  defense  took  the  stand  and  testified  in  part  as  follows : 

Direct  examination : 

“5.  Q.  Before  he  (the  accused)  left  the  ship,  did  he  make  any  statement 
to  you? 

“A.  Yes,  sir.  He  stated  that  he  was  going  to  leave  the  ship,  but  that  he 
would  be  back  in  about  nine  days.” 

A second  witness  for  the  defense  testified : 

“4.  Q,  Before  he  (the  accused)  left  the  ship,  did  he  make  any  statement 
to  you? 

“A.  Said  he  was  going  for  about  nine  days. 

“5.  Q.  On  what  occasion  did  he  make  this  statement? 

“A.  We  were  all  talking  in  the  compartment  and  he  said  that  he  wasn’t 
getting  along  very  well  and  that  things  were  not  going  right  at  home, 
and  that  he  was  going  to  leave  but  that  he  would  be  back  in  about  nine 
days.” 

The  judge  advocate  should  have  objected  to  this  evidence  on  the  ground  that 
it  consisted  of  self-serving  statements  and  was,  therefore,  inadmissible.  In 
State  v.  Raymo  (76  Vt.  430,  57  Atl.  993)  the  court  stated  “It  is  the  general  rule 
that  declarations  of  a party  in  his  favor  cannot  be  introduced  in  evidence.” 
The  same  holdings  were  reached  in  Birdsong  v.  The  StoAe  (47  Ala.  68)  and  in 
Fields  v.  State  (46  Fla.  84,  35  Southern  185). 

In  People  v.  Huntington  (8  Cal.  A.  612,  97  Pac.  760;  August  13,  1908),  the 
accused  was  charged  with  murder,  the  death  of  the  decedent  having  been  caused 
by  the  performance  of  an  illegal  operation.  The  defense  offered  to  prove  by 
testimony  of  [P.  10]  Doctor  Depuy  that  the  accused  had  borrowed  certain 
instruments  from  Doctor  Depuy  the  day  before  the  alleged  operation  and  had 
made  certain  statements  at  that  time  as  to  his  purpose  in  obtaining  them. 
The  prosecution  objected  and  the  lower  court  excluded  the  testimony.  On 
appeal  the  court  said: 

“The  law  would  not  permit  a party  who  intended  to  perform  an  act 
that  was  criminal  to  make  statements  or  declarations  a day  or  two  before 
the  act  as  to  the  lawful  purpose  in  mind,  and  then  introduce  such  declara- 
tions to  justify  himself.  * * 

In  22  Corpus  Juris  220  a great  number  of  cases  are  cited  to  substantiate  the 
statement  that: 

“It  is  a well-established  general  rule  that  a statement  of  a party,  whether 
oral  or  written,  which  is  of  a self-serving  nature,  is  not  admissible  in  evi- 
dence in  his  favor  * * *.” 

The  reason  for  the  above  rule  was  stated  by  Mr.  Justice  Holmes  in  275 
U.  S.  120  in  the  following  language : “A  man  cannot  make  evidence  for  him- 
self * * 

Even  though  this  evidence  was  received  by  the  court  it  had  little  probative 
value.  That  is  the  reason  it  should  have  been  excluded.  The  point  is  not 
whether  two  witnesses  for  the  defense  were  telling  the  truth.  The  question 
is  as  to  the  value  of  the  statement  by  the  accused.  If  this  sort  of  evidence  is 
to  be  admitted  and  believed,  then  an  accused  intending  to  desert  could  prepare 
his  case  ahead  of  time  and  thus  do  the  very  thing  that  Mr.  Justice  Holmes  stated 
that  he  should  not  be  permitted  to  do. 

The  accused  in  the  instant  case  took  the  stand  in  his  own  defense,  but  there 
is  nothing  in  his  testimony  inconsistent  with  the  intention  to  desert.  The  accused 
had  an  opportunity  while  on  the  stand  to  categorically  deny  that  he  intended 
to  desert.  This  he  failed  to  do.  The  court  was  entirely  within  its  province  in 
holding  that  the  evidence  presented  by  the  defense  was  insufficient  to  rebut  the 
prima  facie  case  established  by  the  prosecution. 

The  convening  authority  in  his  action  on  the  record  further  stated : 

“From  all  evidence  adduced,  it  is  apparent  that  the  accused  in  this  case 
is  guilty  in  a less  degree  than  charged,  and,  in  the  opinion  of  the  convening 
authority,  he  should  have  been  found  guilty  of  ‘absence  from  station  and 
duty  after  leave  had  expired,’  as  the  charge  of  desertion  includes  an 
authorized  (sic)  absence  and  upon  a trial  for  desertion  the  accused  is  tried 
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for  this  unauthorized  absence  involved  in  the  charge  of  desertion.  The 
court  through  its  unfamiliarity  with  standard  procedure  and  through  its 
failure  to  substitute  in  the  finding  the  words  ‘absence  from  station  and 
duty  after  leave  had  expired,’  which  substitution  was  LP.  11]  warranted  by 
evidence  adduced,  has  permitted  the  accused  in  this  case  to  go  unpunished, 
as  the  convening  authority  has  no  alternative  other  than  disapproval.” 

Assuming  that  the  court  had  not  been  dissolved,  it  was  not  necessary  for  the 
convening  authority  to  disapprove  the  finding  and  sentence  in  this  case,  since  he 
could  have  returned  the  record  to  the  court  for  revision,  pointing  out  that  in 
his  opinion  the  evidence  adduced  did  not  support  a finding  of  guilty  of  the 
charge  of  desertion  (sections  725  and  741,  Naval  Courts  and  Boards),  although 
as  indicated  above,  his  grounds  for  such  action  would  have  been  untenable. 

Subject  to  the  above  remarks,  the  proceedings,  finding,  and  sentence,  and  the 
action  of  the  convening  authority  thereon,  were  held  legal  (C.  M.  O.  12,  1927, 
pp.  14-17;  File:  MM-Reedy,  Harvey  E/A17-20  ( 280813),  November  5,  1928, 
G..C.  M.  Rec.  No.  70202). 


ENLISTMENT  : expiration  of — offenses  committed  after. 

The  accused  were  tried  by  summary  courts  martial,  and  convicted  of  offenses 
committed  after  their  terms  of  enlistment  had  expired,  but  while  they  were 
serving  sentences  of  prior  courts  martial. 

Held:  There  is  no  authority  at  the  present  time  for  trying  a person  by  naval 
court  martial  for  offenses  committed  during  such  confinement  after  his  term 
of  enlistment  has  expired  or  after  he  has  been  discharged. 

Accordingly,  the  Secretary  of  the  Navy  directed  that  the  proceedings,  findings, 
and  sentences  in  these  cases  be  set  aside  and  that  their  records  be  corrected 
accordingly  (Files:  MM-Baker,  Kenneth  E/A17-21  (281121)  ; MM-Maclntyre, 
Howard  A/A17-21  (281121)  .;  MM-Reed,  Alpheus  P/A17-21  (281121),  November 
21,  1928). 


EVIDENCE:  affidavits,  admission  of. 

In  a general  court-martial  case,  the  accused,  in  order  to  prove  the  correct 
date  of  his  birth,  submitted  in  evidence  an  affidavit  of  the  attending  physician. 
There  being  no  objection  to  the  introduction  of  this  affidavit,  it  was  received  in 
evidence. 

Attention  was  invited  to  the  fact  that  this  ex  parte  affidavit  was  not  properly 
admissible  in  evidence.  (See  sec.  888,  N.  C.  & B.)  However,  in  the  absence 
of  objection  on  the  part  of  the  judge  advocate  and  further,  the  fact  that  the 
matter  contained  therein  was  collateral  to  the  issue  involved  and  favorable  to 
the  accused.  Held:  This  irregularity  did  not  invalidate  the  proceedings.  (See 
Naval  Digest,  1916,  p.  22,  “Affidavits”  1. ) The  correct  procedure  in  this  respect 
would  have  been  for  the  judge  advocate  to  forward  such  affidavit  to  the  Navy 
Department  [P.  12]  together  with  the  record  of  proceedings  in  the  case,  for 
the  information  of  the  convening  authority. 

Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  were 
held  legal  (File:  MM-Harris,  Thomas  W/A17-20  (280918),  November  9,  1928). 


EVIDENCE:  cross-examination — leading  questions. 

In  a general  court-martial  case,  the  court  sustained  objection  of  the  judge 
advocate  to  a question  asked  a prosecution  witness  while  undergoing  cross- 
examination  on  the  ground  that  the  question  was  leading. 

Held:  The  court  in  sustaining  this  objection  ruled  erroneously,  as  leading 
questions  may  be  freely  asked  on  cross-examination  (par.  2,  sec.  491,  N.  C.  & B., 
1923). 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  thereon,  were  held  legal  (File:  MM-Tuston,  Gau- 
dencio/A17-20  (280827),  Oct.  20,  1928,  G.  C.  M.  Rec.  No.  69986). 
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EVIDENCE  : irrelevant — summary  court  martial. 

In  a summary  court-martial  case,  the  reviewing  authority  in  his  action  stated 
that  he  considered  certain  evidence  irrelevant.  However,  as  the  accused  was 
represented  by  counsel  who  did  not  object  to  the  introduction  of  this  evidence, 
it  was  considered  that  the  rights  of  accused  were  not  prejudiced  (File:  MM- 
Wightman,  Charley  E/A17-21  (281121),  November  21,  1928). 


SENTENCE : accessories  prescribed  by  naval  courts  and  boards  not  included. 

In  a general  court-martial  case,  the  sentence  adjudged  was  confinement  for  a 
period  of  six  months  and  bad-conduct  discharge.  The  sentence  did  not  include 
hard  labor  nor  loss  of  pay  which  the  accused  would  have  lost  had  the  acces- 
sories prescribed  by  section  883,  N.  C.  & B.,  1923,  been  given.  To  accord  with 
present  practice,  that  part  of  the  sentence  relating  to  confinement  will  have  to 
be  carried  out  at  a naval  prison.  The  fact  that  in  this  particular  case  no  hard 
labor  nor  loss  of  pay  has  been  adjudged  will  put  this  accused  in  prison  in  a 
different  status  from  that  of  other  prisoners,  which  is  contrary  to  the  provisions 
of  section  696,  Naval  Courts  and  Boards. 

Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence 
were  held  legal  (File:  MM-Bobovnick,  Steve  G/A17-20  ( 280905),  November  17, 
1928). 


[F.  13]  SENTENCE : loss  op  pay. 

The  sentence  adjudged  in  a summary  court-martial  case  included  loss  of  pay, 
but  neither  the  convening  authority  nor  the  reviewing  authority  stated  the  period 
of  time  over  which  the  loss  of  pay  extended.  As  it  is  the  policy  of  the  Navy  De- 
partment that  the  loss  of  pay  per  month  shall  not  exceed  one-half  of  the  actual 
pay  (sec.  701,  N.  C.  & B.,  1923,  Change  No.  5),  it  was  directed  by  the  Secretary 
of  the  Navy  that  the  unchecked  balance  of  the  loss  of  pay  adjudged  be  mitigated 
to  the  loss  of  a certain  sum  per  month  for  such  period  as  is  necessary  to  execute 
the  approved  sentence  of  the  court  (File:  MM-Wood,  Edd  D/A17-21  (281128), 
November  28,  1928) . 


FILIPINOS:  citizenship  of. 

Held:  A Filipino  is  not  a citizen  of  the  United  States  and  can  become  such 
only  by  naturalization  ( Toyota  v.  U.  8.,  1925,  268  U.  S.  402,  410).  His  naturaliza- 
tion papers  are  prima  facie  evidence  of  his  naturalization  (File:  EG52/P1-4 
(281106),  November  10,  1928). 


LISTENING  DEVICES : additional  compensation  for  qualified  operators  of. 

Section  18  of  the  act  approved  June  10,  1922  (42  Stat.  632),  as  contained  in 
U.  S.  Code,  T.  37,  sec.  27,  provides : 

“27.  Additional  pay  to  enlisted  men  for  special  qualifications. — Under  such 
regulations  as  the  President  may  prescribe,  enlisted  men  of  the  Army,  Navy, 
Marine  Corps,  and  Coast  Guard  may  receive  additional  compensation  not 
less  than  $1  or  more  than  $5  per  month,  for  special  qualification  in  the  use 
of  the  arm  or  arms  which  they  may  be  required  to  use.  All  laws  and  parts 
of  laws  authorizing  extra  pay  for  qualification  in  the  use  of  arms  or  instru- 
ments, or  for  holding  rated  positions,  except  as  otherwise  specifically  pro- 
vided herein,  are  hereby  repealed,  to  take  effect  Jply  1,  1922.” 

Held:  The  listening  device,  when  used  in  connection  with  the  ship’s  battery, 
may  legally  be  considered  as  an  “arm”  within  the  meaning  of  the  act  of  June  10, 
1922,  quoted  above,  and  accordingly  the  payment  of  additional  compensation  to 
enlisted  men  specially  qualified  as  operators  of  listening  devices  would  be 
legal  under  said  act  (File:  MM/L16-4  (281005),  November  6,  1928). 
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[P.  14]  MEDALS,  LLOYD’S:  presentation  of,  to  naval  personnel. 

Held:  The  presentation  of  medals  by  Lloyd’s  to  naval  personnel  in  connec- 
tion with  the  saving  of  property  at  sea  would  not  be  in  violation  of  any 
provision  of  law  (File:  QM (Lloyds) /P15  (281112),  November  2G,  1928). 


MISCONDUCT : fighting  ; assault  and  battery,  result  of  joking. 

A,  B,  and  C were  talking  together.  A began  to  joke  B,  whereupon  B hit  A 
and  A returned  the  blow.  Then  the  skylarking  seemed  to  stop  and  A turned 
around  to  talk  to  C.  Without  warning,  B then  landed  a terrific  blow  with  his 
right  fist  on  A’s  jaw,  causing  it  to  break,  whereupon  A knocked  B out. 

The  above  facts  disclose  two  distinct  parts  to  this  affray,  namely,  (1)  the 
skylarking,  consisting  of  banter  and  an  exchange  of  light  blows  to  the  time 
A turned  around  to  talk  to  C,  and  (2)  the  fight  proper,  which  began  with 
the  terrific  blow  that  B struck  A,  without  warning,  on  the  jaw.  Had  the  affray 
ended  when  A turned  around  to  talk  to  C,  it  is  evident  that  no  harm  would 
have  been  done.  But,  seemingly,  without  just  cause,  B at  this  moment  began 
to  fight  A.  B’s  action  in  so  doing  was  thus  the  immediate  cause  of  the  injury. 
Joking  is  no  excuse  for  an  assault. 

In  view  of  the  foregoing,  held,  A’s  injury  was  incurred  not  due  to  his  own 
misconduct  (File:  MM-Farrow,  Wayne  L/P2-5  (2)  (281102),  November  14, 
1928). 


NAVAL  CONSULTING  BOARD : issuance  of  orders  to  officers  of  navy  to 

attend  annual  meeting  of. 

The  Naval  Consulting  Board  was  given  statutory  recognition  by  the  act  of 
August  29,  1916  (39  Stat.  568),  and  later  similar  acts,  including  the  naval  ap- 
propriation act  of  June  4,  1920  ( 41  Stat.  914).  The  Naval  Consulting  Board 
continues  to  maintain  its  official  status  even  though  no  money  has  been  made 
available  for  its  expenses,  and  it  remains  an  instrumentality  of  the  Navy. 
Accordingly,  held:  Orders  can  properly  be  issued  to  naval  officers  to  attend 
an  annual  meeting  of  the  said  board  in  connection  with  the  public  business 
of  the  Navy  Department  (File:  EN13/P16-4  (281108),  November  8,  1928). 


PUBLIC  FUNDS  : expenditure  of. 

Section  3678  of  the  Revised  Statutes  (U.  S.  C.,  T.  31,  sec.' 28)  provides  rela- 
tive to  the  expenditure  of  public  funds  as  follows : 

“All  sums  appropriated  for  the  various  branches  of  expenditure  in  the 
public  service  shall  be  applied  solely  to  the  objects  for  which  they  are 
respectively  made,  and  for  no  others.” 

[P.  15]  The  Comptroller  of  the  Treasury  has  construed  this  section  as 
prohibiting  the  use  of  appropriations  made  for  strictly  governmental  purposes 
for  the  benefit  of  private  parties  (4  Comp.  Dec.  441;  6 Comp.  Dec.  955;  15 
Comp.  Dec.  178). 

In  view  of  the  above — 

Held:  The  expenditure  of  $2,516  by  the  naval  proving  ground,  Dahlgren,  Va., 
for  erecting  and  installing  additional  equipment  for  the  purpose  of  furnishing 
electric  current  to  the  community  outside  of  the  station,  most  of  whose  residents 
are  emnloyees  of  the  proving  ground,  is  not  authorized  bv  law  (File:  L11-8/NP9 
(280913),  November  27,  1928). 


RENT : payment  of,  by  naval  personnel  on  unexpieeb  lease — policy  of  nAvy 
department. 

There  is  no  departmental  policy,  as  such,  regarding  the  payment  of  rent  by 
personnel  on  unexpired  leases,  this  being  a private  matter  to  be  settled  by  the 
contracting  parties  and  in  which  the  Navy  Department  has  no  interest  unless 
a just  indebtedness  has  arisen  and  the  officer  concerned  exhibits  a dishonorable 
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indifference  thereto  and  a disregard  of  his  obligations  as  an  officer  and  a 
gentleman  (sec.  273,  N.  C.  & B.). 

With  regard  to  the  questions  as  to  whether  the  lessor  has  a legal  claim 
and  whether  the  rent  for  such  unexpired  lease  should  be  paid,  this  is  a matter 
about  which  the  officer  concerned  should  consult  an  attorney,  as  the  Navy  De- 
partment does  not  consider  this  a matter  in  which  it  is  concerned,  being  in- 
terested only  to  the  extent  that  the  conduct  of  an  officer  must  not  be  that 
unbecoming  an  officer  and  a gentleman  (File  OO-Schnebly,  Jos.  G/L4-3  (17) 
(281016),  November  7,  1928). 

C.  M.  0.  12—1928 

[P.  3]  CLEMENCY : recommendation  for,  approved. 

Ensign  Olin  P.  Thomas,  Junior,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  Destroyer  Squadrons,  Battle  Fleet,  U.  S. 
Fleet,  on  board  the  U.  S.  S.  Altair  on  October  22,  1928,  and  was  found  guilty 
by  plea  of  the  following  charge : Drunkenness. 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade,  with  a 
unanimous  recommendation  by  the  members  of  the  court  to  the  clemency  of  the 
reviewing  authority,  “in  view  of  the  youth  and  inexperience  of  the  accused, 
of  his  previous  good  character  as  testified  to  by  his  commanding  officer,  of  evi- 
dence tending  to  show  that  he  was,  at  the  time  of  the  offense,  endeavoring  to 
avoid  conspicuous  behavior  by  returning  to  the  privacy  of  his  own  quarters.” 

On  October  27,  1928,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“The  proceedings,  findings,  and  sentence  of  the  general  court  martial 
in  the  foregoing  case  of  Ensign  Olin  P.  Thomas,  Junior,  U.  S.  Navy,  are  ap- 
proved, but  in  view  of  the  extenuating  circumstances,  the  previous  good 
record  of  [P.  4]  the  accused,  and  the  unanimous  recommendation  to 
clemency  made  by  the  court,  the  loss  of  numbers  is  reduced  to  twenty- 
five  (25).” 


CLEMENCY:  recommendation  for,  disapproved. 

Commander  Vaughn  K.  Coman,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  Destroyer  Squadrons,  Scouting  Fleet,  U.  S. 
Fleet,  on  board  the  U.  S.  S.  Whitney  on  October  16,  1928,  and  convicted  of 
the  following  charge:  Culpable  inefficiency  in  the  performance  of  duty.  (Neg- 
lecting to  exercise  proper  care  for  safe  conduct  of  vessels  under  his  command 
as  result  of  which  the  U.  S.  S.  Gliilds  was  stranded.) 

The  court  sentenced  the  accused  to  lose  five  numbers  in  his  grade,  with  a 
unanimous  recommendation  by  the  members  of  the  court  to  the  clemency  of 
the  reviewing  authority,  “in  consideration  of  his  exceptional  professional  record 
especially  as  evidenced  by  his  service  as  commanding  officer  of  a destroyer 
operating  in  the  war  zone  during  the  World  War  and  in  the  many  other  posi- 
tions of  great  responsibility  he  has  held,  both  ashore  and  afloat;  and,  further, 
of  the  fact  that  in  the  present  instance  he  took  all  normal  precautions  for  the 
safety  of  his  command  under  fog  conditions  except  that  of  personally  assuring 
himself  that  accurate  soundings  were  being  obtained.” 

On  October  24,  1928,  the  convening  authority  approved  the  proceedings, 
finding,  and  sentence,  placing  the  following  remarks  on  the  record  relative  to 
the  recommendation  for  clemency: 

“The  recommendation  to  clemency  made  unanimously  by  the  court  is 
noted  by  the  convening  authority,  but  in  view,  however,  of  the  nature  of 
the  offense  of  which  the  accused  has  been  found  guilty  the  convening  au- 
thority, after  giving  due  weight  to  the  facts  on  which  the  recommenda- 
tion to  clemency  is  based,  is  of  the  opinion  that  the  exercise  of  clemency 
in  this  case  is  not  warranted.” 
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ACCUSED : failure  of,  to  make  statement. 

SENTENCE:  inadequate. 

Commander  Arthur  S.  Dysart,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander  Destroyer  Squadrons,  Scouting  Fleet,  United  States 
Fleet,  on  board  the  U.  S.  S.  Dobbin  on  October  17,  1928,  and  convicted  of  the 
following  charge:  Through  negligence  suffering  a vessel  of  the  Navy  to  be 
stranded. 

The  court  sentenced  the  accused  to  lose  two  numbers  in  his  grade. 

[P.  5]  On  October  24,  1928,  the  convening  authority  placed  the  following 
remarks  on  the  record : 

“It  is  noted  that  the  original  precept  is  affixed  to  the  record,  but  in 
view  of  the  fact  that  it  is  the  intention  of  the  convening  authority  to  im- 
mediately dissolve  this  court,  it  is  not  considered  necessary  to  return  the 
record  for  correction. 

“The  convening  authority  is  of  the  opinion  that  the  sentence  awarded 
is  inadequate  and  does  not  fit  the  offense  of  which  the  accused  has  been 
found  guilty. 

“With  these  remarks  the  proceedings,  findings,  and  sentence  of  the  gen- 
eral court  martial  in  the  foregoing  case  of  Commander  Arthur  S.  Dysart, 
U.  S.  Navy,  are  approved.  He  will  be  released  from  arrest  and  restored  to 
duty.” 

On  December  4,  1928,  the  Judge  Advocate  General  of  the  Navy  placed  the 
following  remarks  on  the  record: 

“In  reviewing  the  foregoing  general  court-martial  case  of  Commander 
Arthur  S.  Dysart,  U.  S.  Navy,  it  is  noted  that  the  provisions  of  section 
665,  Naval  Courts  and  Boards,  were  not  complied  with  in  that  the  record 
fails  to  show  affirmatively  that  the  accused  did  not  desire  to  make  a 
statement. 

“However,  in  view  of  the  fact  that  the  accused  was  represented  by 
counsel  who  made  an  argument  in  his  behalf,  this  error,  even  if  it  were 
more  than  a mere  clerical  one,  did  not  operate  to  the  prejudice  of  the 
accused  (C.  M.  O.  126,  1919). 

“Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  author- 
ity thereon,  are  legal.” 

On  December  12,  1928,  the  Secretary  of  the  Navy  approved  the  remarks  of 
the  Judge  Advocate  General. 


ACCUSED : statement  of,  inconsistent  with  plea. 

DESERTION : intent  as  necessary  element  of. 

Accused  pleaded  guilty  to  the  charge  of  desertion,  and  then  made  the 
following  statement: 

“I  had  been  on  the  Galveston  for  about  two  years  when  I first  left  the 
ship.  My  reasons  for  leaving  were  that  I was  not  getting  along  well  with 
my  petty  officers,  and  thought  that  if  I could  get  another  ship  I would  get 
along  better.  So  when  the  ship  got  to  Galveston  I thought  I would  miss 
it  and  get  another,  which  I did.  Four  or  five  days  after  she  sailed  I 
turned  in  at  the  recruiting  station  at  Houston.  * * *” 

[P.  6]  The  above  statement  is  clearly  inconsistent  with  the  plea  of  guilty 
to  the  offense  of  desertion.  A necessary  element  of  desertion  is  the  intent  per- 
manently to  abandon  the  naval  service  (sec.  250,  N.  C.  & B.,  1923),  and  such 
intention  has  been  negatived  by  the  statement  of  the  accused. 

In  accordance  with  the  provisions  of  section  667,  Naval  Courts  and  Boards, 
the  court  should  have  rejected  the  plea  of  the  accused,  but  as  stated  in  section 
666,  Naval  Courts  and  Boards,  the  failure  of  the  court  to  follow  this  approved 
procedure  does  not  in  itself  form  the  basis  for  disapproval  or  setting  aside  the 
case  (C.  M.  O.  10,  1927,  p.  22;  C.  M.  O.  3,  1928',  p.  13;  C.  M.  O.  5,  1928,  p.  10; 
C.  M.  O.  8,  1928,  p.  7;  File:  MM-English,  Bert/A17-20  (280816),  December  17, 
1928). 
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CHARGES  AND  SPECIFICATIONS : laying  of  specifications  under  more 

SPECIFIC  CHARGE. 

In  a trial  by  general  court  martial  the  specifications  under  the  charge  “Conduct 
to  the  prejudice  of  good  order  and  discipline,”  alleged,  1,  the  use  of  threatening 
language  toward  his  superior  officer,  and  2,  the  use  of  abusive  and  obscene 
language  toward  his  superior  officer. 

In  accordance  with  the  provisions  of  section  195,  Naval  Courts  and  Boards, 
1923,  these  specifications  should  have  been  laid  under  the  more  specific  charge, 
namely,  “Disrespectful  in  language  to  his  superior  officer  while  in  the  execution 
of  his  office.”  (See  secs.  237  and  272,  footnote  78a,  N.  C.  & B.) 

Since  the  charge  “Conduct  to  the  prejudice  of  good  order  and  discipline”  is  a 
lesser  included  offense  of  the  charge  “Disrespectful  in  language  to  his  superior 
officer  while  in  the  execution  of  his  office,”  the  specifications  may  be  held  to 
support  the  charge  under  which  laid  (File:  MM-Mustain,  Luther  O/A17-20 
(281009),  November  15,  1928,  G.  C.  M.  Rec.  No.  70172). 


CHARGES  AND  SPECIFICATIONS : offense  to  be  specifically  alleged. 

The  accused  was  tried  by  general  court  martial  under  two  charges:  (I)  Ab- 
sence from  station  and  duty  without  leave  and  (II)  Conduct  to  the  prejudice 
of  good  order  and  discipline. 

Inasmuch  as  the  gravamen  of  the  offense  alleged  under  charge  II  was  the  fact 
of  the  accused  deliberately  absenting  himself  from  certain  duty  for  the  purpose 
of  avoiding  that  duty,  the  period  of  absence  concerned  being  the  same  as  that 
alleged  in  the  specification  under  charge  I,  the  specification  for  this  offense  should 
have  been  more  specific  in  alleging  that  the  accused  did  absent  himself,  well 
knowing  that  the  patrol  in  question  was  to  move  on  a certain  day  and  that  the 
purpose  of  his  absence  was  to  avoid  this  duty,  following  sample  specification  4, 
section  272,  Naval  Courts  and  Boards,  1923. 

[P.  7]  However,  as  the  specification,  as  preferred,  contained  sufficient  infor- 
mation fairly  to  apprise  the  accused  of  the  offense  for  which  he  was  tried,  and, 
further,  in  view  of  the  fact  that  the  accused  made  no  objection  thereto,  but,  on  the 
contrary,  pleaded  guilty,  held,  the  defect  was  not  a substantial  one  and  the  rights 
of  the  accused  were  not  prejudiced  (sec.  210,  N.  C.  & B. ; File : MM-Morgan, 
Howard  R/A17-20  (280910),  November  15,  1928,  G.  C.  M.  Rec.  No.  70154). 


CHARGES  AND  SPECIFICATIONS : wording  of — laying  of  specification  under 

MORE  SPECIFIC  CHARGE. 

Accused  was  tried  by  general  court  martial  on  the  following  charges:  (I) 
Assaulting  and  striking  his  superior  officer  while  in  the  execution  of  the  duties  of 
his  office,  (II)  Conduct  to  the  prejudice  of  good  order  and  discipline. 

Specification  1 of  charge  I alleged  the  use  of  threatening  language  toward  his 
superior  officer,  while  specification  2 of  this  charge  alleged  the  striking  of  his 
superior  officer  while  in  the  execution  of  his  duties  as  a member  of  the  shore 
patrol. 

Specification  1 of  charge  II  alleged  the  making  of  a false  statement,  knowingly 
and  intentionally,  to  his  superior  officer,  and  specification  2 alleged  the  use  of 
abusive  and  obscene  language  to  his  superior  officer. 

Charge  I,  above  set-out,  is  incorrectly  worded.  As  indicated  in  section  221, 
Naval  Courts  and  Boards,  1923,  and  the  sample  charges  there  given,  the  proper 
wording  of  the  charge  in  this  case  should  be  “Striking  his  superior  officer  while 
in  the  execution  of  the  duties  of  his  office.”  Since  an  assault  is  included  in  the 
act  of  striking,  the  words  “assaulting  and”  in  charge  I are  surplusage  and  may 
be  disregarded.  The  charge  while  irregular  is  not  illegal*  since  the  words  clearly 
indicate  what  was  intended  to  be  charged  and  such  charge  is  supported  by 
specification  2.  (See  sec.  195,  Naval  Courts  and  Boards,  footnote  19,  and  C.  M. 
O.’s  there  cited.) 

Specification  1 under  charge  I does  not  support  either  “Assaulting  a superior 
officer  while  in  the  execution  of  the  duties  of  his  office”  or  “Striking  a superior 
officer  while  in  the  execution  of  the  duties  of  his  office.”  However,  the  offense 
alleged  in  specification  1 does  support  the  charge  of  “Threatening  to  strike  his 
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superior  officer  while  in  the  execution  of  the  duties  of  his  office,”  and  consequently 
should  have  been  laid  under  that  charge  (sec.  221,  N.  C.  & B.).  Since  specification 
1 alleges  an  offense,  and  was  not  objected  to  by  the  accused,  and  since  the  punish- 
ment imposed  by  the  court  is  not  excessive  for  the  appropriate  charge,  the  error 
in  pleading  was  held  not  fatal  (sec.  741  (b),  N.  C.  & B.). 

In  accordance  with  the  provisions  of  section  195,  Naval  Courts  and  Boards, 
specification  1 of  charge  II  should  have  been  [P.  8]  laid  under  the  more 
specific  charge,  namely,  “Falsehood.”  A sample  specification  is  given  under  the 
proper  charge  in  section  228,  Naval  Courts  and  Boards,  almost  identical  with  the 
specification  alleged  in  this  case.  The  charge  “Conduct  to  the  prejudice  of  good 
order  and  discipline”  is  a lesser  included  offense  of  the  charge  “Falsehood,”  and 
therefore  specification  1 may  be  held  to  support  the  charge  under  which  it  is  laid. 

Again  referring  to  the  provisions  of  section  195,  and  to  footnote  78  (a)  of 
section  272,  Naval  Courts  and  Boards,  specification  2 of  charge  II  should 
properly  have  been  laid  under  the  charge  “Disrespectful  in  language  to  his 
superior  officer  while  in  the  execution  of  his  office,”  as  indicated  in  section  237, 
Naval  Courts  and  Boards.  For  the  same  reason  as  given  in  the  preceding  para- 
graph, this  specification  may  be  held  to  support  the  charge  “Conduct  to  the 
prejudice  of  good  order  and  discipline”  (File:  MM-McAlluf,  Jack  R/A17-20 
(281009),  November  9,  1928,  G.  C.  M.  Ree.  No.  70174). 


DESERTION:  period  of  absence — expiration  of  enlistment. 

SENTENCE : exceeding  legal  limitation. 

Accused  was  convicted  by  general  court  martial  of  the  charge  of  desertion, 
the  specification  alleging  that  he  deserted  on  October  1,  1926,  and  remained  a 
deserter  until  his  enlistment  had  expired  on  June  16,  1927,  after  which  he  was 
delivered  at  marine  barracks  on  September  24,  1928.  He  was  sentenced  to  be 
confined  for  a period  of  three  years,  dishonorable  discharge,  and  accessories. 

The  maximum  period  of  confinement  which  could  be  legally  adjudged  for 
the  offense  proved  is  two  years  plus  the  time  out  (sec.  720,  N.  C.  & B.).  After 
the  expiration  of  his  enlistment  the  man  is  no  longer  in  the  naval  service, 
although  he  is  subject  to  the  jurisdiction  of  a naval  court  martial  for  an 
offense  committed  prior  thereto  (Naval  Digest,  1921,  p.  57,  par.  14).  There- 
fore, the  time  out  should  be  considered  as  extending  only  to  the  date  of  the 
expiration  of  enlistment  and  not  the  subsequent  date  of  actual  return. 

In  view  of  the  above,  that  part  of  the  sentence  not  in  excess  of  the  legal 
limitation  was  held  to  be  legal,  and  that  portion  of  the  sentence  of  confinement 
and  corresponding  accessories  in  excess  of  the  legal  limitation  was  disap- 
proved (File:  MM-Brundage.  Joe  R/A17-20  ( 280927),  November  23,  1928, 

G.  C.  M.  Rec.  No.  70279). 


EVIDENCE:  testimony — striking  out  of. 

In  a general  court  martial,  where  the  court  sustained  the  motion  of  accused 
to  strike  out  the  answer  to  a certain  question,  the  judge  advocate  physically 
struck  such  answer  from  the  record  by  drawing  a red-ink  line  through  each 
line  thereof. 

[P.  9]  Held:  In  consideration  of  section  476,  Naval  Courts  and  Boards, 
1923,  the  answer  to  the  question  above  referred  to  should  not  have  been 
physically  struck  out  in  the  manner  above  described.  The  court’s  ruling  on 
the  motion  in  effect  struck  the  testimony  objected  to  from  the  record  for  all 
purposes  relative  to  the  determination  of  the  case  (File:  MM-Mulligan,  Edgar 
E/A17-20  (280918),  November  27,  1928,  G.  C.  M.  Rec.  No.  70215). 


COMMISSARY  STORE  PRIVILEGES : extension  to  veteran  of  spanish- 

AMERICAN  WAR. 

Application  was  made  by  a veteran  of  the  Spanish-American  War  for  com- 
missary store  privileges  at  St.  Thomas,  V.  I. 

Article  1618  (1),  U.  S.  Navy  Regulations,  1920,  which  is  based  on  existing 
laws  authorizing  the  sale  of  Navy  commissary  stores  to  the  persons  therein 
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stated,  sets  forth  the  various  classes  of  persons  entitled  to  Navy  commissary 
privileges  (act  of  Mar.  3,  1909,  35  Stat.  768,  U.  S.  C.,  T.  34,  sec.  538;  act  of 
Aug.  29,  1916,  39  Stat.  630,  U.  S.  C.,  T.  34,  sec.  538;  act  of  Mar.  6,  1920,  41  Stat. 
506-507,  U.  S.  C.,  T.  34,  sec.  535 ; act  of  June  5,  1920,  41  Stat.  976,  U.  S.  C.,  T.  34, 
sec.  536). 

The  act  of  June  5,  1920,  as  amended  (cited  above),  authorizes  the  sale  of 
subsistence  stores  to  honorably  discharged  officers  and  enlisted  men  of  the 
Army,  Navy,  or  Marine  Corps  who  are  being  cared  for  and  are  receiving  med- 
ical treatment  from  the  U.  S.  Public  Health  Service  or  U.  S.  Veterans’  Bureau 
while  undergoing  such  care  and  treatment.  As  the  applicant  in  this  case  is 
not  being  cared  for  or  receiving  medical  treatment  from  the  U.  S.  Veterans’ 
Bureau,  and  presumably  is  not  receiving  any  such  care  or  treatment  from  the 
Public  Health  Service,  held,  under  the  law  and  regulations  issued  pursuant 
thereto,  it  would  not  be  legal  to  extend  the  privileges  of  the  Navy  commissary 
store  at  St.  Thomas,  V.  I.,  to  said  applicant  (File:  NS6/L11-3  (16)  (281113), 
December  15,  1928). 


DISRATING:  legality  of — bights  in  regard  thereto  must  be  asserted 

PROMPTLY. 

Where  a man  in  the  naval  service  was  reduced  in  rating  from  chief  gunner’s 
mate  to  gunner’s  mate,  first  class,  on  February  20,  1920,  but  made  no  appeal 
nor  representations  in  the  premises  until  more  than  eight  years  later,  held, 
in  view  of  the  fact  that  the  disrating  in  this  case  took  place  during  a prior 
administration  and  was  subject  to  review  by  such  administration,  and  in  view 
of  the  further  fact  that  a period  of  more  than  eight  years  [P.  10]  was 
allowed  to  elapse  before  any  representations  in  the  premises  were  made,  the 
legality  of  the  disrating  is  no  longer  an  open  question  (citing  249  U.  S.  367 ; 257 
U.  S.  71;  and  257  U.  S.  77;  File:  MM-Resler,  Albert  J/P17-2  (281116),  De- 
cember 6,  1928). 


MISCONDUCT : suicide  ; accidental  shooting. 

Deceased  died  as  the  result  of  a self-inflicted  gunshot  wound.  From  the 
evidence  adduced,  the  death  of  the  deceased  may  reasonably  be  accounted  for 
under  one  of  two  theories:  (1)  Suicide,  or  (2)  accidental  discharge  of  his 

rifle  while  attempting  to  clean  it. 

If  the  first  of  these  theories  be  adopted,  namely,  suicide,  death  must  be 
held  to  have  occurred  not  in  line  of  duty  and  as  result  of  his  own  misconduct, 
inasmuch  as  there  was  no  evidence  adduced,  other  than  may  be  inferred  from 
the  act  of  the  suicide,  that  would  indicate  that  the  deceased  was  insane.  A 
presumption  of  sanity  is  not  rebutted  by  the  fact  of  the  suicide  of  the  person 
in  question  (C.  M.  0. 10,  1927,  23). 

If  the  theory  of  accident  be  adopted,  it  would  still  appear  to  be  a case  of 
misconduct.  The  evidence  showed  that  in  keeping  his  rifle  loaded  the  deceased 
violated  a lawful  order  of  his  superior  officer,  and,  in  addition  thereto,  gross 
carelessness  was  indicated  in  the  manner  of  handling  the  rifle. 

In  view  of  the  above,  held,  death  occurred  not  in  line  of  duty  and  as  a result 
of  deceased’s  own  misconduct  (File:  MM-Wagner,  Joe  F/A17-27  (280514), 
December  12,  1928). 


NAVY  MAIL  CLERK : additional  compensation  for  services  as — right  of 
chief  petty  officer  to  receive. 

A chief  petty  officer  appointed  Navy  mail  clerk  while  .holding  an  appointment 
as  petty  officer,  first  class,  was  denied  additional  compensation  as  Navy  mail 
clerk  on  advancement  to  chief  petty  officer,  in  view  of  provision  in  Bureau  of 
Navigation  Manual  (art.  D-5305(5)),  that — 

“Chief  petty  officers  shall  not  be  recommended  for  designation  as  mail 
clerks.” 

He  continued  to  perform  the  duties  of  Navy  mail  clerk  under  his  appoint- 
ment as  such  until  it  was  finally  terminated  several  months  later. 
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The  above-quoted  provision  in  Bureau  of  Navigation  Manual  in  no  way 
affects  the  right  of  a chief  petty  officer  previously  designated  as  Navy  mail  clerk, 
while  holding  an  appointment  previously  issued  to  him  in  a lower  rating,  to 
receive  the  additional  compensation  provided  by  law  (act  of  May  27,  1908,  35 
Stat.  417;  U.  S.  C.,  title  39,  sec.  134)  so  long  as  he  performs  the  duties  of 
Navy  mail  clerk  under  such  designation. 

[P.  11]  Accordingly,  held , an  enlisted  man  holding  a chief  petty  officer 
rating  and  served  on  board  a submarine  is  entitled  to  additional  com- 
pensation as  a Navy  mail  clerk,  provided  he  has  been  regularly  designated 
as  such  for  the  particular  vessel  to  which  he  is  attached,  and  so  long  as  he 
performs  the  duties  of  Navy  mail  clerk  on  that  vessel  and  under  such  appoint- 
ment (File:  MM-Hague,  Richard  W/L16-4  (281124),  December  7,  1928). 


OFFICERS,  PROMOTION:  application  of  act  of  July  n,  1919. 

The  act  of  July  11,  1919  (41  Stat.  147;  U.  S.  C.,  T.  34,  sec.  302),  provides,  in 
part,  as  follows: 

“That  the  provisions  of  the  act  of  August  29,  1916,  regarding  the  promo- 
tion of  captains  in  the  line  of  the  permanent  Navy  shall  not  restrict  the 
promotion  of  such  captains  as  may  have  been  wounded  in  line  of  duty  and 
who  are  now  on  the  active  list,  and  such  captains  shall  be  entitled  to  the 
benefits  of  the  provisions  of  section  1494,  Revised  Statutes  of  the  United 
States,  and  also  to  the  benefits  of  the  act  of  March  4,  1911.” 

The  above-quoted  act  speaks  only  in  terms  of  permanent  grades,  and  when 
the  said  act  refers  to  captains  who  are  now  on  the  active  list  it  means  officers 
who  were  in  the  permanent  grade  of  captain  on  the  date  of  its  passage,  namely, 
July  11,  1919. 

Held:  An  officer  of  the  Navy,  who  on  July  11,  1919,  held  the  permanent 
grade  of  commander  with  a temporary  appointment  as  captain  and  who  became 
a captain  in  the  line  of  the  permanent  Navy  as  of  October  20,  1919,  had  not 
attained  the  permanent  grade  of  captain  on  July  11,  1919,  and  he  was  not, 
therefore,  on  that  date,  a captain  within  the  meaning  of  the  provisions  of  the 
act  of  Julv  11,  1919,  supra,  and  accordingly  is  not  entitled  to  the  benefits  thereof 
(File:  OO-Gherardi,  Walter  R/P17-2  (281201),  December  22,  1928). 


REWARD,  DESERTERS  : payment  of. 

An  escaped  general  court-martial  prisoner  was  apprehended  by  a watchman 
employed  in  the  U.  S.  Army  Transport  Service  in  the  Philippine  Islands,  who 
telephoned  the  military  police  at  Manila,  whereupon  a member  of  that  force 
was  sent  to  the  place  where  the  prisoner  was,  took  him  in  custody,  and  re- 
turned him  to  the  provost  marshal’s  office  at  Manila.  Naval  authorities  were 
later  notified  and  the  prisoner  was  turned  over  to  representatives  of  the  naval 
station,  Cavite,  by  the  said  member  of  the  military  police. 

Held  : The  reward  offered  for  the  apprehension  and  return  to  naval  jurisdic- 
tion of  this  escaped  prisoner  is  not  payable  to  the  watchman  employed  in  the 
U.  S.  Army  Transport  Service  for  [P.  12]  the  reason  that  the  conditions  of 
the  offer  and  the  provisions  of  Navy  Regulations,  1920  (art.  1697  (2)),  relative 
to  delivery  to  the  naval  authorities  were  not  complied  with  by  him.  (See 
Compt.  Gen.  decision  of  August  3,  1921  (S.  & A.  Memo.,  p.  6146).) 

The  reward  is  not  payable  to  the  member  of  the  military  police  of  the  Philip- 
pine Islands  who  actually  delivered  the  prisoner  to  naval  authority  for  the 
reason  that  his  duties  as  a sergeant  of  the  Regular  Army  assigned  to  duty  as 
a member  of  the  military  police  while  actually  engaged  in  the  performance  of 
his  duties,  are  considered  as  including  the  arrest  and  delivery  to  the  proper 
military  or  naval  authorities,  or  their  authorized  representatives,  of  any  strag- 
gler, deserter,  or  escaped  prisoner  from  either  of  said  services  (File:  MM-Lu- 
eiotto,  Philip/L22-3  (281026),  December  13,  1928). 
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SECRETARY  OF  THE  NAVY : authority  to  establish  new  grades  in  marine 

corps. 

The  act  of  March  2,  1907  (34  Stat.  1200;  U.  S.  C.,  title  34,  sec.  973),  pro- 
vides additional  pay  for  privates  serving  as  cooks.  Section  7,  act  of  June  4, 
1920  (41  Stat.  836;  U.  S.  C.,  title  34,  sec.  176),  authorizes  the  Secretary  of  the 
Navy  to  establish  grades  and  ratings  necessary  for  the  proper  administration 
of  the  enlisted  personnel  of  the  naval  service.  Section  21  of  the  pay  act  of 
June  10,  1922  (42  Stat.  633;  U.  S.  C.,  title  37,  sec.  30),  provides  that  nothing 
in  said  act  shall  operate  to  change  in  any  way  existing  laws  or  regulations 
governing  extra  pay  for  enlisted  men  employed  as  cooks. 

Held:  It  would  be  legal  for  the  Secretary  of  the  Navy,  under  section  7 of 
the  act  of  June  4,  1920  (supra),  to  authorize  the  establishment  in  the  Marine 
Corps  of  the  grade  of  chief  cook  in  the  fourth  pay  grade,  provided  that  the 
number  of  enlisted  men  appointed  to  the  new  grade  does  not  result  in  exceed- 
ing the  maximum  number  of  noncommissioned  officers  allowed  by  law  for  the 
Marine  Corps,  based  on  the  present  authorized  enlisted  strength,  nor  necessi- 
tate any  increase  in  existing  appropriations  for  pay  of  enlisted  personnel  of 
the  Marine  Corps.  There  would  be  no  objection  to  continuing  to  pay  privates 
regularly  detailed  and  serving  as  cooks,  first,  second,  third,  and  fourth  class, 
the  extra  pay  allowed  by  the  act  of  March  2,  1907,  supra  (File:  KK/ML18 
(281105),  December  31,  1928). 
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C.  M.  O.  1—1929 

[P.  5]  ARGUMENTS  : judge  advocate,  general  court  martial. 

EVIDENCE:  weight  to  be  attached  to  testimony  of  responsible 
officers. 

FINDINGS : disapproval  of — acquittal  not  supported  by  evidence. 

Lieutenant  Carl  E.  Hall,  Dental  Corps,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commanding  general,  Third  Brigade,  U.  S.  Marine 
Corps,  at  headquarters,  Third  Brigade,  United  States  Marine  Corps,  Morris 
Billet,  Tientsin,  China,  on  August  31,  1028,  and  acquitted  of  the  following  charge : 
Conduct  to  the  prejudice  of  good  order  and  discipline  (incapacitated  for  proper 
performance  of  duty  from  previous  indulgence  in  intoxicating  liquors). 

On  September  11,  1928,  the  convening  authority  approved  the  proceedings, 
and  disapproved  the  findings  and  acquittal  in  this  case,  placing  the  following 
remarks  on  the  record: 

“After  a careful  and  thorough  review  of  the  evidence  before  this  court, 
it  is  difficult  to  believe  that  of  any  group  of  seven  officers,  a majority  could 
be  found  who  would  so  far  neglect  their  duty  to  the  service  as  to  acquit 
the  accused  of  a charge  so  thoroughly  and  completely  proved  and  the  com- 
manding general  is  astounded  that  such  a majority  has  been  found. 

“Each  member  of  a court  is  required  to  w'eigh,  in  his  own  mind,  the  evi- 
dence adduced  and  render  an  opinion  [P.  6]  which  leaves  no  reasonable 
doubt  in  his  mind  as  to  its  correctness,  and  it  is  presumed  that  each  mem- 
ber does  so  do. 

“In  the  ordinary  phases  of  duty  an  officer’s  performance  of  duty  is  judged 
good,  bad,  or  indifferent  by  his  commander  or  some  one  higher  in  the  chain 
of  command,  and,  if  an  officer  fails  to  measure  up  to  his  responsibilities,  he 
may  expect  to  be  called  to  account  for  any  neglect. 

“In  courts-martial  duty  we  too  frequently  find  officers  hiding  behind  the 
protection  of  ‘beyond  a reasonable  doubt,’  when  it  is  their  duty  to  exercise 
good  judgment  in  arriving  at  a conclusion  that  a reasonable  doubt  does 
exist,  and  a convening  or  reviewing  authority  is  not  justified  in  passing, 
without  comment,  what  he  considers  to  be  a dereliction  of  duty. 

“When  a court  renders  a finding  of  ‘not  guilty,’  that  should,  in  the  inter- 
ests of  justice,  be  the  final  judgment  of  the  court,  yet,  such  a finding  .should 
not  preclude  an  investigation  into  the  manner  of  performance  of  duty  on 
the  part  of  certain  members  of  the  court,  and  it  is  to  be  regretted,  that  in 
this  case,  the  minority— for  there  must  have  been  some  member  or  mem- 
bers who  rendered  a finding  in  accordance  with  the  undisputed  evidence 
of  the  accused’s  guilt — cannot  be  separated  from  those  whose  action  tends 
to  ^destroy  the  confidence  that  should  be  maintained  in  our  courts  martial. 

. “Two  medical,  officers  who  had  the  accused  under  their  personal  observa- 
tion for  a period  of  days  have  definitely,  positively,  and  without  the 
slightest  equivocation,  testified  that  the  accused  was  suffering  from 
delirium  alcoholic  caused  by  excessive  use  of  alcohol,  and  that  the  con- 
dition of  the  accused  could  only  be  brought  about  by  overindulgence  in 
alcoholic  liquor.  Repeatedly,  under  direct  and  cross-examination,  these 
two  witnesses  testified  that  there  was  not  the  slightest  doubt  in  their 
minds  as  to  the  correctness  of  their  diagnosis,  and  that  the  stomach  trouble 
referred  . to  by  the  accused  had  no  connection  with  the  development  of 
his  delirium.  This  is  positive  testimony  of  the  most  direct  and  conclusive 
kind.  Against  this  very  positive  testimony  the  defense  produced  six 
witnesses  (included  were  the  accused  and  his  wife),  four  of  whom  ad- 
mitted that  the  accused  was  drinking  intoxicating  liquor  and  all  of 
whom  stated  that  they  had  not  seen  the  accused  under  the  influence  of 
intoxicating  liquor.  This  is  negative  testimony  and  is  worthless  in 
proving  that  the  accused  was  not  at  sometime  or  other  drinking  to  excess. 
The  fact  that  five  of  these  witnesses,  the  accused  being  the  sixth  witness, 
did  not  see  the  accused  drinking  to  excess  proves  nothing  other  than  that 
they  did  not  see  him  drinking  to  excess  when  they  saw  him.  Their  testi- 
mony mostly  refers  to  a period  of  two  [P.  7]  days  prior  to  the  time 
the  accused  was  admitted  to  the  hospital.  The  medical  officers  very 
clearly  indicated  that  alcoholic  delirium  might  follow  when  an  individual 
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uses  no  liquor  for  a considerable  period  if  he  is  subject  to  debauches 
from  time  to  time.  The  prosecution  introduced  positive  and  conclusive 
evidence  that  the  accused  was  incapacitated  for  the  proper  performance 
of  his  duty  due  to  the  use  of  alcohol ; whether  the  inability  was  caused 
by  intoxication  at  the  time  or  was  the  result  of  previous  indulgence  is 
of  secondary  importance.  The  fact  remains  that  he  was  unfit  for  duty 
as  the  result  of  intemperate  use  of  intoxicating  liquor. 

“Subject  to  the  foregoing  remarks,  the  proceedings  of  the  general  court 
marshal  in  the  attached  case  of  Carl  E.  Hall,  lieutenant,  Dental  Corps, 
U.  S.  Navy,  are  approved;  the  findings  and  acquittal  are  disapproved.” 

On  December  18,  1928,  the  Chief  of  the  Bureau  of  Navigation  placed  the 
following  endorsement  on  the  record: 

“1.  Forwarded.  This  Bureau  is  in  full  accord  with  the  remarks  of  the 
convening  authority  in  his  disapproval  of  the  findings  of  the  court  in 
this  case. 

“2.  The  number  of  acquittals  of  officers  tried  by  general  court  martial 
for  over  indulgence  in  alcoholic  liquor  in  apparent  disregard  of  the 
positive,  unshaken  testimony  of  those  charged  with  the  efficient  adminis- 
tration of  naval  commands  deserves  the  serious  consideration  of  the 
Department. 

“3.  It  is  believed  by  the  Bureau  that  the  responsibility  for  deciding  in 
the  first  instance  whether  or  not  an  officer  or  man  is  in  fit  condition 
to  perform  his  duty  lies  with  his  commanding  officer.  In  cases  involving 
drunkenness,  if  the  commanding  officer  is  in  doubt  as  to  the  cause  of  the 
incapacity,  it  is  advisable  that  he  obtain  the  opinion  of  a medical  officer, 
as  the  omission  of  this  precaution  may  be  taken  advantage  of  by  the 
accused  under  plea  of  sickness  to  escape  the  just  punishment  his  misconduct 
deserves. 

“4.  In  the  instant  case,  the  testimony  of  the  commanding  officer  and 
the  attending  physician  leaves  no  doubt  that  they  considered  that  the 
incapacity  of  the  accused  was  the  result  of  over  indulgence  in  intoxicating 
liquor.  Yet  the  court  has  preferred  to  believe  the  casual  witnesses  who 
saw  the  accused  at  some  time  prior  to  the  commission  of  the  alleged 
offense  and  were  under  no  duty  to  make  observations  to  determine  his 
condition. 

“5.  The  Bureau  recommends  that  in  publishing  this  case  to  the  service 
the  department  direct  the  especial  attention  of  the  service  to  the  great 
weight  which  should  be  attached  to  the  testimony  of  responsible  officers 
who  are  under  a duty  to  determine  the  facts  in  issue.” 

[P.  8]  On  January  4,  1929,  the  Secretary  of  the  Navy  placed  the  following 
remarks  on  the  record: 

“1.  The  remarks  of  the  Chief  of  the  Bureau  of  Navigation  in  the  fore- 
going case  of  Lieutenant  Carl  E.  Hall,  (Dental  Corps),  U.  S.  Navy,  are 
approved. 

“2.  The  reviewing  authority  notes  that  m this  case  the  judge  advocate 
waived  his  right  to  make  a closing  argument. 

“3.  It  is  clear  from  the  record  that  the  facts  and  circumstances  were  of 
a complicated  nature  and  that  there  was  a conflict  in  testimony.  The 
Secretary  of  the  Navy  in  commenting  on  the  case  of  Marine  Gunner 
Charles  H.  Eurton,  U.  S.  Marine  Corps,  in  which  the  judge  advocate  failed 
to  make  an  opening  and  closing  argument  stated : 

“ ‘It  is  further  noted  that  the  judge  advocate  waived  his  right  to  make 
an  opening  or  closing  argument.  In  cases  where  the  facts  and  circum- 
stances are  complicated  or  where  there  is  a conflict  in  the  testimony  it  is 
the  duty  of  the  judge  advocate  to  prepare  an  argument  and  summarize 
the  testimony  in  order  to  present  to  the  court  the  case  for  the  prosecution’ 
(C.  M.  O.  4,  1927,  4). 

“4.  The  accused  in  his  argument  commented  at  considerable  length  rela- 
tive to  the  legal  merits  of  the  evidence  adduced  by  the  prosecution  and 
defense,  respectively,  and  argued  that  the  charge  and  specification  there- 
under was  not  proved  because  the  prosecution  did  not  introduce  affirmative 
testimony  from  persons  who  had  actually  seen  the  accused  under  the 
influence  of  intoxicating  liquor. 
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“5.  The  judge  advocate  should  have  availed  himself  of  his  right  to 
answer  the  accused’s  argument.  By  waiving  such  right  he  failed  to  use 
his  utmost  efforts  to  clarify,  for  the  benefit  of  the  court,  material  points 
of  law  and  fact  involved  in  the  case,  and  to  this  extent  failed  in  his  duty 
to  properly  present  the  case  for  the  prosecution.” 

In  connection  with  the  recommendation  made  by  the  Bureau  of  Navigation 
in  paragraph  5 of  its  remarks  quoted  above,  the  Secretary  of  the  Navy  r< 
that  the  findings  of  the  court  in  this  case  should  have  made  it  necessary  to 
direct  the  attention  of  the  service  to  the  obvious  fact  lhat  courts  martial  should 
accord  great  weight  to  the  testimony  of  commanding  officers  and  m<  dical  of) 
who  in  the  performance  of  their  ollicial  duties  have  been  called  upon  to  investi- 
gate and  determine  the  condition  as  to  sobriety  of  members  of  the  naval 
personnel.  While  it  is  the  function  of  courts  martial  to  decide  all  questions 
at  issue  in  cases  on  trial,  nevertheless,  in  weighing  the  evidence  they  should 
properly  distinguish  between  the  value  of  testimony  given  by  witnesses  who 
have  observed  the  accused  only  casually  and  that  given  by  witnesses  whose 
observations  were  made  and  opinions  deliberately  arrived  at  in  the  discharge 
of  their  official  duties. 


[P.  9]  CHARGES  AND  SPECIFICATIONS:  laying  of  specifications  undee 

MORE  SPECIFIC  CHARGE. 

FINDINGS : surplusage. 

Chief  Gunner  Durward  Rose,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commandant  fifteenth  naval  district  at  the  U.  S.  submarine 
base,  Coco  Solo,  C.  Z.,  on  October  22,  1928,  and  convicted  of  the  following  charge : 
Conduct  to  the  prejudice  of  good  order  and  discipline. 

The  court  sentenced  the  accused  to  lose  fifty  dollars  per  month  of  his  pay 
for  a period  of  ten  months,  total  loss  of  pay  amounting  to  five  hundred  dollars. 

On  November  6,  1928,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence. 

On  December  14,  1928,  the  Judge  Advocate  General  placed  the  following 
remarks  on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general 
court-martial  case  of  Durwrard  Rose,  chief  gunner,  U.  S.  Navy,  it  is  noted 
that  the  charge  and  specification  thereunder  upon  which  the  accused  was 
arraigned  reads  as  follows : 

“ ‘ Charge . — Conduct  to  the  prejudice  of  good  order  and  discipline. 

“ ‘ Specification . — In  that  Durward  Rose,  now  a chief  gunner,  U.  S.  Navy, 
while  so  serving  at  the  U.  S.  submarine  base,  Coco  Solo,  C.  Z.,  was,  on  or 
about  October  13,  1928,  at  the  said  submarine  base,  under  the  influence  of 
intoxicating  liquor,  and  hereby  incapacitated  for  the  proper  performance 
of  duty.’ 

“2.  In  this  connection  attention  is  invited  to  the  fact  that  the  wording 
of  the  specification  is  such  as  would  more  properly  support  the  specific 
charge  of  ‘Drunkenness’  rather  than  the  lesser  included  offense  of  ‘Conduct 
to  the  prejudice  of  good  order  and  discipline.’  However,  it  is  the  opinion 
of  this  office  that  the  finding  under  the  charge  as  laid  is  legal  in  view  of 
the  fact  that  the  charge  of  ‘Conduct  to  the  prejudice  of  good  order  and 
discipline’  is  given  under  section  229,  Naval  Courts  and  Boards,  1923,  as  a 
lesser  included  offense  of  the  charge  of  ‘Drunkenness.’ 

“3.  It  is  further  noted  that  the  findings  as  recorded  in  the  record  read 
as  follows : 

“ ‘The  first  specification  of  the  first  charge  proved. 

“ ‘And  that  the  accused,  Durward  Rose,  chief  gunner,  U.  S.  Navy,  is 
of  the  first  charge  guilty.’ 

“In  view  of  the  fact  that  but  one  charge  and  one  specification  thereunder 
was  preferred  against  the  accused,  it  would  appear  that  the  word  ‘first’ 
wherever  it  appears  in  the  above  should  have  been  omitted.  Since  the  word 
was  used  unnecessarily  it  is  the  opinion  of  this  office  that  it  may  be 
regarded  as  surplusage. 
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[P.  10]  “4.  Subject  to  the  above  remarks  It  is  the  opinion  of  this  office, 

that  the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  are  legal.” 

On  December  28,  1928,  the  Secretary  of  the  Navy  approved  the  remarks  of 
the  Judge  Advocate  General. 


COMPTROLLER  GENERAL:  jurisdiction  to  settle  and  adjust  claims 

AGAINST  THE  UNITED  STATES  J PROCEDURE  WHERE  CLAIMS  ARE  SUBMITTED  TO  DIS- 
BURSING OFFICERS  FOR  PAYMENT  CONTRARY  TO  DECISIONS  OF  COMPTROLLER  GENERAL. 

DISBURSING  OFFICERS:  duty  to  follow  decisions  of  comptroller  general, 

NOTWITHSTANDING  CONTRARY  DECISION  OF  FEDERAL  COURT  WHICH  HAS  NOT  BECOME 
FINAL  BUT  IS  PENDING  BEFORE  SUPREME  COURT. 

EMBEZZLEMENT:  disbursing  officer  (i)  failing  to  deposit  public  money  in 
HIS  possession  upon  demand  by  comptroller  general;  AND  (2)  paying  to  him- 
self PUBLIC  MONEY  WHICH  WAS  NOT  DUE  HIM  AS  PAY  AND  ALLOWANCES  UNDER 
PUBLISHED  DECISIONS  OF  COMPTROLLER  GENERAL. 

FINDING : disapproval  of — acquittal  not  supported  by  evidence. 

REVISION : acquittal — return  of  record  to  court  for  reconsideration  of 
finding,  not  approved. 

Lieutenant  Joseph  W.  Cavanagh,  Supply  Corps,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard, 
Philadelphia,  Pa.,  on  October  18,  1928,  and  acquitted  of  the  following  charges : 
Charge  I. — Embezzlement  of  money  of  the  United  States  intended  for  the  naval 
service  thereof. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline. 

On  January  4,  1929,  the  Judge  Advocate  General  of  the  Navy  recommended 
that  the  findings  and  acquittal  be  disapproved,  placing  the  following  remarks  on 
the  record: 

“1.  Lieutenant  Joseph  W.  Cavanagh  (Supply  Corps),  U.  S.  Navy,  was 
charged  with : I ‘Embezzlement  of  money  of  the  United  States  intended 
for  the  naval  service  thereof,’  and  (II)  ‘Conduct  to  the  prejudice  of  good 
order  and  discipline.’  In  effect,  the  specifications  alleged  under  the  first 
charge  that  he  converted  to  his  own  use  and  failed  to  deposit  on  demand 
certain  sums  of  Government  money  totaling  $3,303.40 ; and  under  the  second 
charge  that  he  paid  the  said  sums  to  himself  in  settlement  of  claims  which 
he  asserted  against  the  United  States,  contrary  to  decisions  of  the  Comp- 
troller General  and  instructions  of  the  Navy  Department  construing  the 
Joint  Service  Pay  Act  and  contrary  to  the  law  governing  the  settlement 
and  adjustment  of  claims  and  demands  against  the  United  States. 

“2.  The  court  found  the  charges  and  specifications  in  due  form  and  tech- 
nically correct.  Every  material  allegation  in  the  specifications  was  estab- 
lished by  the  undisputed  evidence.  Nevertheless,  the  court,  under  date  of 
October  20,  1928,  found  all  the  specifications  not  proved  and  acquitted  the 
accused  of  both  charges. 

[P.  11]  “3.  The  accused  defended  on  the  ground  that  the  money  in  ques- 

tion was  lawfully  due  him  as  pay  and  allowances,  notwithstanding  con- 
trary decisions  of  the  Comptroller  General  and  instructions  of  the  Navy 
Department  construing  the  Joint  Service  Pay  Act ; that  he  paid  the  said 
sums  to  himself  on  proper  vouchers  in  accordance  with  a decision  which 
had  been  rendered  by  the  Court  of  Claims  and  which  was  pending  before 
the  Supreme  Court  of  the  United  States  for  review  but  had  not  at  that  time 
been  reversed ; that  said  decision  of  the  Court  of  Claims  overruled  the  prior 
decisions  of  the  Comptroller  General  and  superseded  the  instructions  of  the 
Navy  Department  based  thereon;  that  when  he  made  the  said  payments  to 
himself  the  money  in  question  lost  its  character  as  public  funds  and  be- 
came his  private  money ; that  he  had  no  public  funds  in  his  possession  when 
he  received  the  demands  of  the  Comptroller  General  to  deposit  the  re- 
spective amounts  of  said  payments ; that  the  Manual  of  the  Supply  Corps  is 
not  binding  and  does  not  have  the  color  of  law  because  not  approved  by  the 
President ; that  decisions  of  the  Comptroller  General  are  not  binding  if  they 
conflict  with  the  decisions  of  United  States  courts ; that  under  the  statutes 
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the  Comptroller  General  and  the  Secretary  of  the  Navy  should  have  pro- 
ceeded against  him  by  withholding  his  pay  in  the  amounts  involved  or  by 
instituting  suit  against  him  and  his  sureties;  and  that  the  Navy  Department 
in  bringing  him  to  trial  was  attempting  by  an  indirect  method  to  force  him 
to  comply  with  the  demands  of  the  Comptroller  General,  well  knowing  that 
such  demands  would  have  no  standing  in  any  Federal  court  and  were  not 
based  on  law. 

“4.  The  amounts  which  the  accused  paid  himself  contrary  to  decisions 
of  the  Comptroller  General  and  which  wore  disallowed  in  his  accounts  rep- 
resented the  difference  in  pay  and  allowances  between  the  third  and  fourth 
pay  periods  under  section  1 of  the  Joint  Service  Pay  Act  approved  June  10, 
1922  (U.  S.  C.,  T.  37,  sec.  1).  The  said  act  after  providing  that  the  pay 
of  the  fourth  period  should  be  paid  to  lieutenant  commanders  of  the  Navy 
who  have  completed  fourteen  years’  service  and  to  lieutenants  of  the  Navy 
who  have  completed  seventeen  years’  service,  further  provided  that  pay  of 
the  said  period  should  be  paid  to  lieutenants  of  the  Staff  Corps  of  the  Navy 
‘whose  total  commissioned  service  equals  that  of  lieutenant  commanders 
of  the  line  of  the  Navy  drawing  the  pay  of  this  period.’  The  accused  did 
not  have  seventeen  years’  service  nor  did  he  have  commissioned  service 
equal  to  that  of  lieutenant  commanders  of  the  line  of  the  Navy  drawing 
the  pay  of  the  fourth  period.  Nevertheless,  he  claimed  that  the  law  entitled 
him  to  the  pay  of  the  fourth  period  because  his  [P.  12]  total  service, 
commissioned  and  enlisted,  exceeded  fourteen  years,  which  attempted  con- 
struction of  the  law  was  contrary  to  decisions  of  the  Comptroller  General 
published  in  Bureau  of  Supplies  and  Accounts  memoranda  No.  257  page 
7958 ; No.  260  page  8251 ; No.  266  page  8701 ; and  No.  267  page  8800,  and  in 
Pay  Bill  Instructions,  section  A,  par.  2 (subdivision  b),  as  revised  February 
1,  1926. 

“5.  The  claim  of  the  accused  was  supported  by  a decision  of  the  Court 
of  Claims  rendered  April  4,  1927,  in  the  case  of  Lenson  v.  United  States 
(63  Ct.  Clms.  420),  which  held  that  lieutenants  of  the  Staff  Corps  were  en- 
titled to  count  prior  enlisted  service  in  computing  their  ‘total  commissioned 
service’  under  the  statute  above  quoted.  However,  the  said  decision  of 
the  Court  of  Claims  had  not  become  final  but  was  pending  before  the 
Supreme  Court  of  the  United  States  for  review  upon  writ  of  certiorari. 
It  has  since  been  overruled  by  the  Supreme  Court  in  the  case  of  United 
States  v.  Lenson,  decided  November  19,  1928,  which  held  that  when 
Congress  specified  ‘commissioned  service’  in  the  act  of  1922,  supra,  it  must 
be  taken  to  have  meant  commissioned  service  and  not  something  else,  and 
that  the  Government  was  right  in  denying  the  claim  of  a staff  officer  for 
the  pay  of  the  fourth  period  where  the  claimant  was  a lieutenant  of  the 
Staff  Corps  whose  total  commissioned  service  did  not  equal  that  of  lieuten- 
ant commanders  of  the  line  drawing  the  pay  of  said  period. 

“6.  This  decision  of  the  Supreme  Court  does  not  change  the  law.  It 
merely  declares  what  the  law  has  been  ever  since  the  Joint  Service  Pay 
Act  became  effective.  It  establishes  that  the  decisions  of  the  Comptroller 
General  and  instructions  of  the  Navy  Department,  in  defiance  of  which 
the  accused  paid  himself  the  moneys  in  question,  correctly  interpreted  the 
statute  and  that  the  accused,  a lieutenant  of  the  Staff  Corps,  was  not  en- 
titled to  the  pay  and  allowances  of  the  fourth  period  when  his  ‘total  com- 
missioned service,’  in  the  language  of  the  statute,  was  not  equal  to  that  of 
lieutenant  commanders  of  the  line  drawing  the  pay  of  said  period. 

“7.  The  fallacy  of  the  defense  offered  by  the  accused  is  thus  fully  ex- 
posed. The  money  in  question  was  not  lawfully  due  him  as  pay  and  al- 
lowances ; the  decisions  of  the  Comptroller  General  were  not  erroneous  and 
had  not  lost  their  binding  effect  nor  had  the  instructions  of  the  Navy  De- 
partment been  superseded  because  of  an  undetermined  suit  which  was  in 
process  of  litigation ; the  amounts  wThich  he  illegally  withdrew  from  the 
public  funds  and  paid  to  himself  contrary  to  law  did  not  lose  their  character 
as  public  funds  and  become  his  private  money ; he  unquestionably  con- 
verted to  his  own  use  public  moneys  which  [P.  13]  had  been  entrusted 
to  him  for  disbursement  in  accordance  with  law ; and  he  was  furthermore 
guilty  of  embezzlement  in  failing  to  deposit  the  amounts  in  question  upon 
demand  of  the  Comptroller  General  as  required  by  section  91  of  the  Criminal 
Code  (U.  S.  C.,  T.  18,  sec.  177). 
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“8.  By  its  acquittal  in  this  case  the  court  has  placed  the  stamp  of  its 
approval  upon  the  unprecedented  conduct  of  the  accused.  This  appears  the 
more  surprising  because  of  the  fact  that  the  judge  advocate  in  his  argu- 
ment fully  and  correctly  advised  the  court  as  to  the  law  and  the  material 
points  of  the  case,  in  substance  as  follows : 

“ ‘(a)  At  the  time  the  aforesaid  payments  were  made  to  himself  by  the 
accused  the  judgment  of  the  Court  of  Claims  in  the  Lenson  case  was  with- 
out legal  force  and  effect,  and,  until  otherwise  determined  by  the  Sup 
Court,  the  decisions  of  the  Comptroller  General  had  precisely  the  same 
force  and  effect  and  were  binding  upon  all  disbursing  officers  to  the  same 
extent  as  though  the  Lenson  case  did  not  exist;  that  Lenson  himself  could 
not  legally  receive  the  pay  of  the  fourth  period  unless  and  until  the 
judgment  of  the  Court  of  Claims  should  be  affirmed  by  the  Supreme  Court, 
and  even  then  could  not  lawfully  pay  himself  the  amount  of  the  judgment 
but  such  payment  could  be  accomplished  only  by  action  of  the  General  Ac- 
counting Office  (citing  McKnight  v.  U.  S.  13  Ct.  Clms.  292,  309;  98  U.  S.  179). 

‘“(&)  That  appropriations  made  by  Congress  for  paying  judgments  of 
the  Court  of  Claims  are  not  available  until  such  judgments  have  been 
affirmed  by  the  Supreme  Court  or  have  otherwise  become  final  and  con- 
clusive against  the  United  States  or  until  the  expiration  of  the  time 
within  which  application  may  be  made  for  writ  of  certiorari  (citing  44 
Stat.  881  and  1256). 

‘“(c)  That  in  all  cases  of  appeal  from  the  Court  of  Claims  where  the 
decisions  of  that  court  modified  a construction  of  the  law  by  the  accounting 
officers,  the  invariable  practice  has  been  that  no  change  wall  be  made  in 
the  construction  theretofore  governing  in  the  settlement  of  accounts  and 
claims  until  the  matter  has  been  passed  upon  by  the  Supreme  Court. 

‘“(d)  That  the  case  of  Smith  v.  Jackson  (241  Fed.  Rep.  747;  246  U.  S. 
4'89),  which  is  the  leading  case  upon  which  the  accused  relies  with  respect 
to  limitations  upon  the  powers  of  the  Comptroller  General,  presented  facts 
very  different  from  those  involved  in  the  present  case,  in  that  there  was 
no  dispute  as  to  the  amount  of  compensation  due  Judge  Jackson  of  the 
Canal  Zone  and  the  only  question  was  the  authority  of  the  Comptroller 
General  to  collect  an  alleged  indebtedness  from  Judge  Jackson  by  with- 
holding the  amount  thereof  from  his  current  pay ; that  in  the  case  [P.  14] 
cited  it  was  held  that  the  salary  of  the  judge  was  not  a claim  against  the 
United  States  to  be  settled  and  adjusted  by  the  accounting  officers  under 
section  236  of  the  Revised  Statutes  but  was  fixed  compensation  earned  by 
the  judge  for  which  a specific  appropriation  had  been  made  and  differed 
from  a case  “where  a claim  is  made  against  the  United  States  and  judg- 
ment and  discretion  is  vested  in  an  accounting  officer  authorized  by  law 
to  adjust  and  settle  the  claim.” 

“‘(e)  That  section  305  of  the  Budget  and  Accounting  Act  approved 
June  10,  1921  (42  Stat.  24),  amended  and  reenacted  section  236  of  the 
Revised  Statutes  so  as  to  read  as  follows : “All  claims  and  demands 
whatever  by  the  Government  of  the  United  States  or  against  it,  and  all 
accounts  whatever  in  which  the  Government  of  the  United  States  is  con- 
cerned, either  as  debtor  or  creditor,  shall  be  settled  and  adjusted  in  the 
General  Accounting  Office” ; that  “in  the  present  case  it  cannot  be  pre- 
tended that  the  right  of  the  accused  to  the  amounts  with  which  he  credited 
himself  in  defiance  of  the  Comptroller  General’s  decisions  were  not  in 
dispute” ; that  “the  assertion  by  the  accused  of  a right  to  pay  of  the 
fourth  period  was  clearly  a claim  against  the  United  States,  the  deter- 
mination of  which  involved  an  exercise  of  ‘judgment  and  discretion’  vested 
in  the  Comptroller  General  as  head  of  the  General  Accounting  Office,  to 
the  exclusion  of  all  other  officers  in  the  executive  branch  of  the  Govern- 
ment” ; that  “the  law  providing  that  ‘all  claims  and  demands’  against  the 
United  States  ‘shall  be  settled  and  adjusted  in  the  General  Accounting 
Office’  is  not  meaningless  and  has  never  been  so  regarded  by  the  courts” ; 
that  “when  the  claim  against  the  United  States  is  of  doubtful  validity 
and  the  Comptroller  General  in  the  exercise  of  his  jurisdiction  has  con- 
strued the  law  in  a formal  decision,  as  provided  by  Congress,  no  disbursing 
officer  of  the  Government  whatever  has  authority  to  make  payments  con- 
trary to  such  decisions,  but  any  person  claiming  to  be  entitled  to  payment 
in  disregard  of  and  notwithstanding  the  Comptroller  General’s  decision  must 
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either  submit  his  claim  to  the  General  Accounting  Ofllce  or  have  recourse 
to  the  courts.” 

“‘(7)  That  there  is  no  statute  which  in  terms  confers  jurisdiction  upon 
officers  of  the  Supply  Corps  to  make  disbursements  of  any  character;  such 
authority  is  implied  in  numerous  enactments  under  which  they  are  re- 
quired to  give  bond,  render  accounts,  etc.;  but  where  the  precise  question 
of  law  inyolved  in  the  determination  of  any  class  of  claims  against  the 
United  States  has  been  decided  by  the  Comptroller  General  adversely  to 
the  claimants,  in  the  proper  exercise  of  his  jurisdiction  under  the  law, 
there  is  beyond  question  reasonable  ground  to  doubt  the  liability  of  the 
[P.  15]  United  States  and  it  becomes  the  duty  of  any  disbursing  officer 
to  whom  such  a claim  is  presented  “not  to  pay  but  to  transmit  the  entire 
matter  to  the  General  Accounting  Office  for  an  advance  decision  or  for 
direct  settlement”  (5  Comp.  Gen.  727,  March  15,  1920).  In  other  words, 
in  such  a case  the  disbursing  officer  is  wholly  without  jurisdiction  or 
authority  to  make  payment  and  the  situation  is  one  calling  for  application 
of  the  statute  which  expressly  requires  that  all  claims  and  demands  against 
the  United  States  shall  be  settled  and  adjusted  in  the  General  Accounting 
Office. 

Even  though  the  accused  had  been  legally  entitled  to  the  amounts 
which  he  paid  himself  as  aforesaid,  he  had  no  jurisdiction  or  authority  to 
settle  and  adjust  the  three  claims  which  he  asserted  against  the  United 
States  and  which,  under  the  law,  could  only  be  settled  and  adjusted  by 
the  General  Accounting  Office  insofar  as  the  executive  branch  of  the 
Government  was  concerned ; it  is  not  enough  that  moneys  expended  by  a 
disbursing  officer  of  the  United  States  shall  have  been  paid  to  persons 
having  legal  claims  against  the  United  States ; the  question  is  whether 
the  disbursing  officer  making  the  payment  has  authority  under  the  law  to 
make  such  payment  out  of  the  funds  entrusted  to  him  to  be  disbursed  in 
the  proper  performance  of  his  duty ; obviously,  the  accused  would  have 
no  authority  to  pay  himself  the  amount  of  an  income-tax  refund  to  which 
he  might  consider  himself  entitled  or  which  might  even  have  been  allowed 
by  the  Treasury  Department,  and  such  a payment,  if  made,  would  con- 
stitute a wrongful  conversion  to  his  own  use  of  moneys  in  his  possession 
and  under  his  control  irrespective  of  the  fact  that  the  United  States  may 
have  been  legally  indebted  to  him  in  the  amount  of  such  payment ; “more 
directly  in  point,  it  may  be  said  by  way  of  further  illustration,  that  even 
if  the  claim  of  the  accused  had  been  submitted  to  and  allowed  by  the 
General  Accounting  Office  he  would  have  had  no  authority  to  pay  himself 
the  amount  thereof  unless  expressly  authorized  by  the  Comptroller  Gen- 
eral to  make  such  payment  in  execution  of  the  authority  conferred  by 
section  307  of  the  Budget  and  Accounting  Act  (42  Stat.  25).” 

“ l(h)  That  any  use  made  by  disbursing  officers  of  government  moneys 
contrary  to  law,  either  deliberately  or  through  culpable  ignorance  or  in- 
difference tantamount  to  a criminal  intent,  constitutes  embezzlement  of 
the  funds  so  used  whether  or  not  any  loss  may  result  to  the  United  States 
in  consequence  thereof ; thus,  in  the  Attorney  General’s  opinion  to  the  Sec- 
retary of  the  Navy  of  November  12,  1912  (29  Op.  Atty.  Gen.  563),  it  was 
held  that  an  officer  of  the  Supply  Corps  is  guilty  of  embezzlement  («)  in 
exchanging  [P.  16]  Government  funds  for  other  funds,  except  as  spe- 
cially allowed  by  law,  (&),  in  making  an  overpayment  to  himself  through 
culpable  ignorance  as  to  the  status  of  his  pay  account,  and  (c),  in  with- 
drawing public  funds  for  his  personal  use  while  absent  from  his  station 
and  duty,  although  in  none  of  these  respects  was  any  loss  sustained  by 
the  United  States  nor  was  there  any  intention  on  the  part  of  the  officer 
to  defraud  the  United  States. 

‘“(i)  That  section  93  of  the  Criminal  Code  (U.  S.  C.,  title  IS,  sec.  179), 
is  particularly  to  be  noted  as  authorizing  and  establishing  as  prima  facie 
evidence  of  embezzlement,  a transcript  of  the  books  and  proceedings  of 
the  Treasury  showing  the  balance  against  the  person  charged. 

“‘(i)  That  from  the  evidence  presented  it  follows  that  the  accused  is 
guilty  of  embezzlement  based  upon  (a)  Sections  89  and  92  of  the  Criminal 
Code  of  the  United  States,  applicable  to  officers  who  convert  to  their  own 
use  public  moneys  in  their  possession  or  under  their  control,  and  (&) 
Sections  91  and  92  of  the  Criminal  Code,  applicable  to  officers  who  fail 
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to  deposit  public  moneys  in  their  possession  or  under  their  control  when 
required  so  to  do  by  the  General  Accounting  Office;  and  that  he  is  also 
guilty  of  conduct  to  the  prejudice  of  good  order  and  discipline,  based  upon 
his  action  in  settling,  adjusting,  and  paying  claims  against  the  United 
States  contrary  to  section  305  of  the  Budget  and  Accounting  Act  and  deci- 
sions of  the  Comptroller  General  by  which  it  was  his  duty  to  be  governed.’ 

“9.  There  is  little  which  can  be  added  to  the  complete  presentation  of 
this  case  by  the  judge  advocate.  The  obvious  and  proper  course  for  the 
accused  to  have  pursued  was  to  await  the  outcome  of  the  pending  litiga- 
tion in  the  Lenson  case  and  then,  if  the  decision  of  the  Supreme  Court 
was  against  the  United  States,  to  present  his  claims  to  the  General  Ac- 
counting Office  for  payment  in  accordance  with  law.  Lieutenant  Lenson  of 
the  Supply  Corps,  who  did  not  agree  with  the  Comptroller  General’s  con- 
struction of  the  law,  properly  asserted  his  right  to  the  fourth  period  pay 
by  instituting  suit  against  the  Gevernment.  Although  he  secured  a favor- 
able decision  in  the  Court  of  Claims  he  could  not  collect  on  it  pending  a 
final  determination  of  the  question  by  the  Supreme  Court.  So  long  as  the 
litigation  remained  pending  and  undetermined,  the  decision  which  had 
been  rendered  by  the  Court  of  Claims  did  not  have  the  weight  of  a prece- 
dent upon  authority  of  which  disbursing  officers  of  the  Navy  might  legally 
make  payments  either  to  themselves  or  others.  Nevertheless,  the  accused, 
well  knowing  that  the  decision  of  the  Court  of  Claims  was  subject  to 
reversal  on  review  by  the  Supreme  Court,  seized  upon  this  pending  and 
undetermined  litigation  as  a pretext  [P.  17]  for  converting  to  his  own  use 
public  funds  in  his  possession  in  amounts  aggregating  more  than  three 
thousand  dollars  and  asked  the  court  martial  to  believe  that  he  would  have 
made  the  same  credit  in  favor  of  any  officer  with  similar  service.  The 
testimony  of  the  accused  consisted  largely  of  an  argument  of  his  case,  in 
the  course  of  which  he  presented  considerable  erroneous  and  misleading 
information  to  the  court  with  respect  to  interpretation  of  statutes  and 
the  effect  and  application  of  judicial  decisions,  subjects  with  which  he 
was  obviously  not  qualified  to  deal.  He  repeatedly  referred  to  and  under- 
took to  discuss  section  1766  of  the  Revised  Statutes  and  the  act  of  August 
8,  1888  (25  Stat.  387),  which  provide  for  the  recovery  of  amounts  due  the 
Government  from  disbursing  officers  but  have  nothing  whatever  to  do  with 
their  criminal  responsibility  for  converting  to  their  own  use  and  failing 
to  deposit  as  required  by  law  public  funds  with  which  they  are  charged. 
He  also  stressed  as  directly  in  point  such  cases  as  Dillon  v.  Oroos  (299 
Fed.  Rep.  851),  McCarl  v.  Wylly  (5  Fed.  (2d)  964)  and  McGarl  v.  Coco 
(8  Fed.  (2d)  669),  which,  like  the  case  of  Smith  v.  Jackson  (241  Fed. 
Rep.  747;  246  U.  S.  488),  merely  decided  that  the  pay  of  officers  of  the 
Navy,  other  than  those  who  are  bonded  or  who  have  in  their  hands 
public  funds  for  which  they  are  bound  to  render  accounts,  cannot  law- 
fully be  withheld  because  of  their  alleged  indebtedness  to  the  United 
States. 

“Not  one  of  the  cases  cited  by  the  accused  even  remotely  supported 
the  action  taken  by  him  in  making  payments  to  himself  of  a higher  rate  of 
pay  than  that  to  which  he  was  entitled  under  the  decisions  of  the 
Comptroller  General.  In  none  of  those  cases  did  it  appear  that  the  in- 
dividual concerned  had  paid  to  himself  or  been  paid  by  others  pay  or 
allowances  to  which  he  was  clearly  not  entitled  under  definite  decisions 
previously  rendered  by  the  Comptroller  General  nor  that  he  drew  such 
increased  pay  or  allowances  after  it  had  been  determined  by  the  Comp- 
troller General  that  he  was  not  entitled  thereto,  the  whole  point  involved 
being  the  procedure  which  should  be  followed  in  recovering  amounts 
previously  paid.  The  accused  also  emphasized  the  fact  that  no  demand 
was  made  upon  him  by  the  Secretary  of  the  Navy  or  the  Bureau  of 
Supplies  and  Accounts  to  refund  the  amounts  which  he  unlawfully  paid 
himself.  This  also  was  entirely  irrelevant  as  under  section  91  of  the 
Criminal  Code  (U.  S.  C.,  T.  18,  sec.  177),  it  is  expressly  provided  that 
disbursing  officers  shall  be  deemed  guilty  of  embezzlement  for  failing  to 
deposit  public  moneys  when  required  so  to  do  by  the  accounting  officers, 
and  the  evidence  in  this  case  included  duly  certified  copies  of  the  demands 
which  had  been  made  upon  this  accused  by  the  General  Accounting  [F.  18] 
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Office.  The  accused  also  testified  that  the  cases  ‘are  almost  legion’  in  which 
officers  have  refused  to  comply  with  the  demands  of  the  Comptroller 
General  and  have  not  been  court  martialed  for  such  refusal.  While  this 
statement,  if  true,  would  have  no  bearing  upon  his  guilt,  the  fact  is  that, 
so  far  as  I am  aware,  there  has  never  before  been  a case  similar  to  this 
in  the  history  of  the  Navy.  The  accused  also  relied  in  argument,  upon 
an  opinion  rendered  by  the  Attorney  General  April  0,  1855  (7  Op.  Atty. 
Gen.  82),  and  which  he  contended  was  ‘on  all  fours’  with  his  case;  as  a 
matter  of  fact,  the  said  opinion  is  wholly  without  application  to  the 
present  case,  as  all  that  the  Attorney  General  held  was  that  the  com- 
manding officer  of  a naval  vessel  was  not  subject  to  trial  for  embezzlement 
under  the  statute  then  in  force  which  applied  in  terms  to  ‘all  officers  and 
other  persons  charged  by  this  act,  or  any  other  act,  with  the  safekeeping, 
transfer,  or  disbursement  of  public  moneys,’  for  the  reason  that  the  said 
commanding  officer  was  not  an  officer  charged  with  the  safekeeping, 
transfer,  or  disbursement  of  public  moneys.  The  accused  also  invited  at- 
tention to  the  cases  of  certain  Assistant  Chiefs  of  Bureaus  in  the  Navy 
Department  who  were  paid  by  the  disbursing  officer  pay  and  allowances 
in  excess  of  the  amounts  to  which  they  were  entitled  under  a decision 
subsequently  rendered  by  the  Comptroller  General,  and  ‘neither  of  the 
officers  involved,  nor  the  disbursing  officer,  were  charged  with  embezzle- 
ment’ (citing  1 Comp.  Gen.  690). 

“In  the  cases  referred  to,  there  was  no  decision  in  force  when  the  pay- 
ments were  made  which  denied  the  right  of  the  officers  concerned  to 
amounts  which  they  received  in  due  course  nor  were  any  further  pay- 
ments made  by  the  disbursing  officer  in  defiance  of  the  Comptroller  Gen- 
eral’s decision.  He  also  cited  as  in  point  the  case  of  United  States  v. 
United  States  Fidelity  and  Guaranty  Co.  (244  Fed.  Rep.  310).  In  that 
case  the  payments  involved  were  made  by  a disbursing  officer  of  the  Navy 
over  a period  of  five  years  from  1905  to  1910,  in  which  year  last  mentioned 
it  was  determined  by  decision  of  the  Comptroller  of  the  Treasury  that 
the  amounts  paid  were  in  excess  of  those  authorized  by  law.  The  court 
expressly  referred,  in  its  opinion,  to  the  fact  that  ‘Harris  has  since 
acquiesced  in  the  rating  established  in  accordance  with  the  decision  of 
the  Comptroller  of  the  Treasury,’  and  held  that  the  Government  could 
not  recover  the  amounts  previously  paid  under  a mistake  of  law  and  upon 
vouchers  which  were  duly  approved,  adding  that  ‘the  mistake  of  law  was 
not  on  the  part  of  Mr.  Harris.’  The  case  cited  is  so  plainly  inapplicable 
as  to  require  no  comment. 

[P.  19]  “10.  There  are  only  two  remaining  citations  of  the  accused  which 

deserve  notice.  One  is  the  case  of  BlazeJc  v.  United  States  (44  Ct.  Clms. 
188-192),  from  which  the  accused  quoted  a paragraph  containing  the  state- 
ment that  ‘it  is  the  duty  of  accounting  officers,  as  well  as  of  all  other 
officers  of  the  Government  in  the  discharge  of  their  official  duties,  to 
follow  the  rulings  of  United  States  courts  when  applicable’ ; he  neglected 
however  to  read  from  a succeeding  paragraph  of  the  same  decision  in 
which  the  court  made  perfectly  clear — what  should  otherwise  have  been 
generally  understood — that  it  had  reference  to  the  weight  as  a precedent 
of  a prior  decision  ‘from  which  no  appeal  was  taken’  (Id.  192).  This 
was  merely  a reiteration  of  the  rule  previously  announced  that  ‘the  decisions 
of  the  Court  of  Claims,  when  not  appealed  from,  furnish  the  rules  by  which 
the  accounting  officers  are  to  be  guided  in  their  settlement  and  adjustment 
of  like  cases’  ( Leigh  v.  United  States,  43  Ct.  Clms.  384,  387).  To  the  same 
effect  see  O'Grady's  case  (22  Wall.  641,  648),  in  which  it  was  said  that  ‘the 
judgment  of  the  Court  of  Claims,  from  which  no  appeal  is  taken,  is  just  as 
conclusive  under  existing  laws  as  the  judgment  of  the  Supreme  Court, 
until  it  is  set  aside  on  a motion  for  new  trial.’ 

“11.  The  remaining  citation  is  25  Op.  Atty.  Gen.  270-276,  to  which  the 
accused  referred  in  support  of  his  contention  that  instructions  of  the  Navy 
Department  are  not  mandatory  unless  approved  by  the  President  as  re- 
quired by  section  1547,  Revised  Statutes.  That  opinion  was  rendered  by 
the  Attorney  General  November  8,  1904,  and  held  that  ‘under  section  1547, 
Revised  Statutes,  all  Navy  Regulations  issued  since  July  14,  1862,  require 
the  approval  of  the  President.’  The  present  edition  of  the  Navy  Regula- 
tions, bearing  the  written  approval  of  the  President,  expressly  authorizes 


1228  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  1—1929] 


‘Manuals  or  circulars  of  instructions  issued  by  any  bureau  or  office,’  and 
provides  that  orders  or  instructions  contained  therein  ‘shall  have  full 
force  and  effect  for  the  guidance  of  all  persons  in  the  Naval  Establish- 
ment’ (art.  74,  pars.  (1)  (h),  (3)  (h),  (4)). 

“12.  The  accused  endeavored  to  base  an  argument  on  the  ground  that 
he  occupied  a dual  status,  in  that  Cavanagli,  assistant  for  disbursing  who 
made  the  unauthorized  payments  now  in  question,  was  a different  individual 
from  Cavanagh,  a lieutenant  in  the  Supply  Corps,  to  whom  the  unauthorized 
payments  were  made,  citing  as  supporting  his  position  the  case  of  Wylly 
v.  McCarl , supra.  The  contention  of  dual  personality  in  the  case  of  a 
Government  officer  charged  with  embezzling  public  funds  by  making  un- 
authorized payments  to  himself  and  refusing  to  deposit  on  demand  is,  so 
far  as  I am  aware,  a novelty  in  criminal  [P.  20]  law.  In  this  respect, 
Cavanagli’s  case  is  identical  with  that  of  Assistant  Paymaster  Bleecker, 
who,  in  accordance  with  the  Attorney  General’s  opinion  cited  by  the  judge 
advocate,  was  convicted  of  embezzlement  in  making  over-payments  to  him- 
self (29  Op.  Atty.  Gen.  563,  Nov.  12,  1912).  Nor  is  the  case  of  Wylly  v. 
McCarl,  supra,  a precedent  for  the  course  which  this  accused  saw  fit  to 
pursue.  In  that  case  Wylly,  an  officer  of  the  Supply  Corps,  carrying  his 
own  account,  was  directed  by  the  Comptroller  General  to  withhold  from 
his  current  pay  the  amount  of  his  alleged  indebtedness  to  the  United  States 
for  overpayments  previously  made.  Believing  that  the  action  directed 
by  the  Comptroller  General  was  contrary  to  law,  Wylly  nevertheless  did 
not  take  it  upon  himself  to  defy  the  Comptroller  General’s  authority  in 
the  matter  but  applied  to  a Federal  court  for  an  order  enjoining  him  in 
his  capacity  as  a disbursing  officer  from  withholding  the  pay  due  him  as 
an  officer  carried  on  his  rolls,  which  order  was  duly  issued  by  the  court 
and  sustained  on  appeal  upon  the  ground,  hereinbefore  stated,  that  the 
statutory  pay  of  an  individual  may  not  be  withheld  on  account  of  his  alleged 
indebtedness  to  the  United  States  as  found  by  the  Comptroller  General. 
Insofar  as  the  Wylly  case  may  have  been  regarded  as  a precedent  for  the 
guidance  of  the  accused,  it  indicates  that  his  proper  course  was  to  assert  his 
supposed  rights  in  court  instead  of  converting  Government  funds  upon  his 
own  mistaken  view  of  the  law. 

“13.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that 
the  proceedings  in  the  within  case  are  legal,  with  the  exception  of  certain 
rulings  by  the  court  upon  the  admissibility  of  testimony  which  did  not 
have  any  bearing  upon  the  result.  It  is  recommended  that  the  findings 
and  acquittal  be  disapproved. 

“14.  Referred  to  the  Chief  of  the  Bureau  of  Navigation  for  comment  as 
to  disciplinary  features.” 

On  January  11,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the  follow- 
ing remarks  on  the  record : 

“1.  The  Bureau  of  Navigation  is  in  general  accord  with  the  views 
expressed  by  the  Judge  Advocate  General  in  his  treatment  of  this  case. 
It  recommends,  however,  that  before  final  action  is  taken  by  the  department 
the  record  be  returned  to  the  Court  for  reconsideration  of  its  findings. 

“2.  In  making  the  above  recommendation,  the  Bureau  is  mindful  of  the 
policy  of  the  Department  in  this  particular,  but  it  is  clearly  apparent  that 
the  action  of  the  court  in  acquitting  the  accused  is  based  on  an  erroneous 
conception  of  the  law  applicable  to  this  case — ‘the  rules  for  the  government 
of  the  Navy’  which  the  members  of  the  Court  are  under  [P.  21]  oath 
to  apply — and  not  to  any  lack  of  proof  of  the  facts  alleged. 

“3.  In  view  of  the  pernicious  effect  upon  the  whole  accounting  system 
of  the  Navy  consequential  to  a miscarriage  of  justice  in  this  case,  an  excep- 
tion to  the  policy  of  the  Department  is  considered  not  only  justified  under 
the  circumstances  presented,  but  necessary  in  the  interests  of  naval  disci- 
pline. The  full  authority  of  the  Navy  Department  should  be  exercised 
in  order  that  through  no  omission  on  its  part  can  an  accused  who  has 
acted  in  defiance  of  lawful  authority  and  the  mandatory  provisions  of  the 
act  of  Congress  governing  the  safeguarding  of  public  funds  escape  the  legal 
consequences  of  his  acts.” 
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On  February  4,  1929,  the  Secretary  of  the  Navy  took  the  following  action 
3n  the  case : 

“The  remarks  of  the  Judge  Advocate  General  and  the  proceedings  in 
the  foregoing  case  of  Lieutenant  Joseph  W.  Cavanagh,  (Supply  Corps), 
U.  S.  Navy,  are  approved.  The  findings  and  acquittal  are  disapproved. 
The  recommendation  of  the  Chief  of  the  Bureau  of  Navigation  that  the 
record  of  proceedings  be  returned  to  the  court  for  reconsideration  of  its 
findings  is  not  approved.” 


FINDINGS : disapproval  of — acquittal  not  supported  by  evidence. 

Lieutenant  Lawrence  F.  Connolly,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  Control  Force,  United  S ates  Fleet,  at 
the  U.  S.  submarine  base,  New  London,  Conn.,  and  acquitted  of  the  following 
charge:  Culpable  inefficiency  in  the  performance  of  duty  (resulting  in  the 
stranding  of  a naval  vessel  of  which  he  was  navigator). 

On  November  26,  1928,  the  convening  authority  approved  the  proceedings  in 
this  case ; he  disapproved  the  finding  and  acquittal  for  the  following  reasons : 

“The  evidence  is  conclusive,  and  admitted  by  the  defense,  that  the  8-6 
was  grounded  on  the  spot  and  at  the  time  set  forth  in  the  specification. 
It  leaves  no  doubt  that  the  commanding  officer  was  not  kept  accurately 
informed  as  to  the  ship’s  position  before  grounding  (and  even  for  a con- 
siderable period  of  time  thereafter),  nor  was  he  correctly  informed  as 
to  the  course  the  ship  was  making  good  before  she  was  grounded.  The 
commanding  officer  was  actually  advised  to  make  a change  of  course  that 
led  over  the  shoal,  though  he  grounded  her  before  the  change  was  completed. 

“The  responsibility  for  this  cannot  be  laid  upon  the  Almighty.  It  can 
rest  only  with  the  accused,  since,  had  he  supplied  his  commanding  officer 
with  the  necessary  information  it  is  not  conceivable  that  the  said  com- 
manding officer  [P.  22]  would  have  failed  to  anchor  or  to  alter  his 
course  into  safe  waters.  The  defense  admits  having  failed  to  use  either 
cross  bearings  or  danger  angles,  and  yet  does  not  claim  to  have  used  either 
safety  courses  or  safety  bearings  (neither  of  which  should  have  required 
repeated  plotting),  and  which  must  surely  have  enabled  the  commanding 
officer  to  keep  his  vessel  in  deep  water. 

“The  members  of  the  court  are  referred  to  Control  Force  Court-martial 
Order  No.  19L-28,  of  November  16,  1928,  for  guidance  as  to  the  duty  of  a 
court  to  fix  responsibility,  and  as  to  the  conclusions  to  be  drawn  from 
a misguided  attempt  to  exercise  clemency.  In  this  case,  as  well  as  in  that 
treated  in  the  court-martial  order  here  quoted,  a majority  of  the  members 
of  the  court  failed  to  perform  one  of  the  most  important  duties  imposed 
upon  commissioned  officers  of  the  United  States  Navy.” 


FINDINGS : disapproval  of — acquittal  not  supported  by  evidence. 
EVIDENCE  : weight  of  ; testimony  of  responsible  officers. 

REASONABLE  DOUBT : application  of  doctrine. 

REVISION : acquittal — return  of  record  to  court  for  explanation  of  finding. 

Chief  Pay  Clerk  John  J.  MacDonald,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Boston  Mass., 
on  August  25,  1928,  and  acquitted  of  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapaci- 
tated for  proper  performance  of  duty  from  previous  indulgence  in  intoxicating 
liquors). 

The  Bureau  of  Navigation  placed  the  following  remarks  on  the  record : 

“In  the  opinion  of  this  Bureau  the  action  of  the  court  in  acquitting  the 
accused  appears  to  be  a miscarriage  of  justice.  It  is  therefore  recommended 
that  before  final  action  is  taken  thereon  by  the  department  the  record  be 
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returned  to  the  Court  with  a view  of  ascertaining  the  reasons  which  actuated 
it  in  reaching  its  findings.” 

On  November  27,  1928,  the  Secretary  of  the  Navy  returned  the  record  to  the 
court  with  a letter  in  which,  after  reviewing  the  testimony  of  both  the  defense 
and  prosecution  witnesses,  he  stated  as  follows : 

“6.  From  the  evidence  adduced  by  the  prosecution  it  seems  clear  that  the 
accused  was  under  the  influence  of  intoxicating  liquor  and  incapacitated  for 
the  proper  performance  of  duty  and  also  that  from  previous  indulgence  in 
intoxicating  liquors  he  was  incapacitated  to  such  an  extent  as  to  necessitate 
his  being  placed  on  the  sick  list.  The  convening  authority  is  therefore  unable 
to  understand  how  [P.  23]  the  court  arrived  at  the  finding  of  not  guilty 
under  each  charge.  There  seems  to  be  no  reason  why  the  court  should  dis- 
believe the  testimony  of  the  prosecution  witnesses  whose  duty  it  was  to 
determine  the  condition  of  the  accused,  in  favor  of  the  testimony  of  the 
defense  witnesses  whose  testimony  was  at  best  but  that  of  casual  observers. 

“7.  While  the  members  of  a court  martial  have  the  power  to  judge  the 
credibility  of  the  witnesses,  this  power  is  not  arbitrary  and  they  are  bound 
by  oath  to  try  the  case  according  to  the  evidence.  There  is  nothing  in  the 
evidence  to  indicate  that  the  testimony  of  the  prosecution  witnesses  is  un- 
worthy of  credence,  and  the  character  and  standing  of  those  witnesses  and 
their  official  obligation  would  preclude  the  idea  that  they  were  guilty  of 
deliberate  and  wilful  perjury,  and  there  is  nothing  in  the  record  that  the  testi- 
mony given  by  them  was  not  straightforward  and  trustworthy,  and  there  is  no 
justification  for  the  rejection  of  their  testimony. 

“8.  It  is  the  opinion  of  the  convening  authority  that  the  prosecution  had 
established  a conclusive  case  against  the  accused  by  positive  and  direct  testi- 
mony of  witnesses.  In  view  of  the  inconclusive  testimony  of  the  defense 
witnesses  based  upon  their  casual  observations  of  the  accused,  it  is  not  appar- 
ent that  the  court’s  finding  of  acquittal  in  this  case  was  justified  by  the 
evidence. 

“9.  The  convening  authority  is  unable  to  understand  from  the  evidence 
in  this  case  how  the  members  of  the  court  could  have  entertained  any  reason- 
able doubt  as  to  the  guilt  of  the  accused.  The  convening  authority  feels 
that  there  has  been  a miscarriage  of  justice  in  this  case,  but  before  taking 
final  action  the  record  is  returned,  in  accordance  with  the  recommendation 
of  the  Chief  of  the  Bureau  of  Navigation  for  such  statement  as  the  court 
may  desire  to  attach  to  the  record  as  to  the  reasons  which  actuated  it  in 
reaching  its  findings. 

“10.  It  is  directed  that  the  court  reconvene  for  the  purpose  mentioned  in 
the  preceding  paragraph.” 

In  accordance  with  the  above,  the  court,  on  December  7,  1928,  placed  further 
comments  on  the  record  in  revision,  after  a review  of  which  the  Secretary  of 
the  Navy  stated  that  the  Navy  Department  “is  constrained  to  adhere  to  its  pre- 
vious opinion  that  there  has  been  a miscarriage  of  justice  in  the  acquittal  of 
the  accused,”  placing  the  following  remarks  on  the  record  in  revision: 

“4.  In  the  first  paragraph  of  the  court’s  comments  in  revision,  there  is 
contained  the  statement  that  the  accused  was  charged  with  being  under  the 
influence  of  intoxicating  liquor  on  board  ship  ‘to  such  an  extent  as  to 
necessitate  his  being  placed  on  the  sick  list.’  Furthermore,  from  the 
CP.  24]  succeeding  paragraphs  of  the  comments,  it  would  appear  that  the 
court  was  concerned  with  a supposed  requirement  of  intoxication  in  order 
properly  to  convict  the  accused. 

“5.  The  accused  in  this  case  was  tried  under  two  charges:  Charge  I, 
‘Drunkenness,’  the  specification  thereunder  being  the  routine  specification 
for  such  a charge  as  is  given  in  Naval  Courts  and  Boards,  section  229. 
The  specification  contained  no  allegation  that  the  intoxication  of  the  ac- 
cused was  such  as  to  necessitate  his  being  placed  on  the  sick  list.  Under 
charge  II,  however,  ‘Conduct  to  the  prejudice  of  good  order  and  discipline,’ 
which  charge  and  specification  thereunder  were  preferred  to  provide  for 
exigencies  of  proof  that  might  develop  during  the  progress  of  the  trial,  the 
specification  alleged  that  the  accused  was,  from  previous  indulgence  in 
alcoholic  liquor,  incapacitated  for  the  proper  performance  of  duty  to  such 
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an  extent  as  to  necessitate  his  being  placed  on  the  sick  list.  The  Navy 
Department  feels  that  there  is  a well-recognized  distinction  between  the 
offenses  alleged  under  the  two  charges,  which  apparently  the  court  failed 
to  realize.  This  distinction,  however,  was  recognized  by  the  second  prose- 
cution witness,  Doctor  Polak,  who  gave  testimony  to  the  effect  that  while 
in  his  opinion  the  accused  was  not  intoxicated  at  the  time  of  his  examina- 
tion of  the  accused  on  December  14,  he  was  nevertheless  suffering  from 
the  effects  of  excessive  previous  indulgence  in  alcoholic  liquor. 

“0.  While  as  pointed  out  by  the  court  in  its  remarks  on  the  record  in 
revision,  there  was  some  difference  in  opinion  among  the  prosecution  wit- 
nesses as  to  the  degree  of  intoxication  of  the  accused  on  the  day  in  ques- 
tion, the  Navy  Department  nevertheless,  notes  that  all  three  of  them,  one 
a supply  officer  the  immediate  superior  of  the  accused  and  the  other  two 
presumably  competent  medical  officers  of  the  Navy,  gave  testimony  to  the 
effect  that  the  accused  was  by  reason  of  previous  us**  of  intoxicating  liquor, 
incapacitated  for  the  proper  performance  of  his  duty.  Accordingly,  even 
should  the  accused  be  given  the  benefit  of  all  doubt  insofar  as  the  first 
charge  is  concerned,  the  Navy  Department  is  unable  to  understand  how 
the  court  could  stretch  the  doctrine  of  reasonable  doubt  to  such  an  extent 
as  to  acquit  him  under  charge  II. 

“7.  The  matter  of  reasonable  doubt  is  covered  by  section  336,  Naval 
Courts  and  Boards,  wherein  it  is  stated  that — 

“ ‘By  reasonable  doubt  is  meant  “an  honest,  substantial  misgiving  gen- 
erated by  insufficiency  of  proof.  It  is  not  a captious  doubt,  not  a doubt 
suggested  by  the  ingenuity  of  counsel  or  jury  and  unwarranted  by  the 
testimony,  nor  is  it  a doubt  born  of  a merciful  inclination  to  permit  the 
defendant  to  escape  conviction  nor  prompted  by  sympathy  for  him  or 
those  connected  with  him.”  “Proof  beyond  a reasonable  [P.  25]  doubt 
is  not  proof  to  a mathematical  demonstration.  It  is  not  proof  beyond 
the  possibility  of  a mistake.”  A reasonable  doubt  is  a doubt  based  on 
reason,  and  which  is  reasonable  in  view  of  all  the  evidence.’ 

“8.  Tf  the  above  doctrine  of  reasonable  doubt  had  been  properly  applied 
to  the  case  now  under  consideration,  in  connection  with  a clear  under- 
standing of  the  charges  and  specifications  under  which  the  accused  was 
tried,  the  Navy  Department  feels  that  a conviction  would  have  resulted. 
There  has  been  noted  at  times  a tendency  among  some  of  the  members 
of  courts  martial  to  construe  the  term  ‘reasonable  doubt’  as  tantamount 
to  resolving  all  doubts  in  favor  of  the  accused,  especially  when  the  ac- 
cused is  a brother  officer,  and  to  base  their  findings  upon  fanciful  possi- 
bilities of  his  innocence  and  a false  conception  of  mercy.  The  Navy 
Department  cannot  too  strongly  condemn  such  a tendency  and  feels  that 
the  members  of  courts  martial  should  realize  that  their  paramount  duty 
lies  in  the  administration  of  justice  rather  than  in  a merciful  inclination 
to  permit  the  defendant  to  escape  conviction. 

“9.  It  is  noted  that  in  its  remarks  on  the  record  in  revision,  the  court 
stated  that  it  ‘did  not  consider  that  the  prosecution  had  established  a 
conclusive  case  against  the  accused.’  [Italics  supplied.]  Such  a high  and 
exacting  degree  of  proof  has  never  been  required  in  criminal  cases  being 
tried  in  either  military  or  civil  courts.  In  the  case  of  McClain  v.  State 
(182  Ala.  67,  62  So.  241)  the  trial  court’s  charge  to  the  jury,  that  the 
jury  ‘must  be  satisfied  clearly,  fully,  and  conclusively,  and  to  a moral- 
certainty  of  defendant’s  guilt  before  they  can  convict  him,’  was  held  by 
the  appellate  court  to  exact  too  high  a degree  of  proof,  and  the  doctrine  of 
reasonable  doubt  was  therein  upheld.  Neither  is  it  necessary  in  order 
to  support  a conviction,  for  the  evidence  to  exclude  every  speculative  doubt 
as  to  guilt  (People  v.  Ah  Sun,  160  Calif.  788,  118  p.  240),  a jury  in  a 
criminal  case  being  required  to  decide  the  questions  submitted  to  them 
from  the  strong  probabilities  of  the  case,  and  such  probabilities  need  not 
be  so  strong  as  to  exclude  all  possible  doubt,  but  only  sufficiently  strong 
to  exclude  every  reasonable  doubt  (United  States  v.  Wilson,  176  Fed.  Rep. 
806).  This  latter  case  in  treating  of  the  matter  of  reasonable  doubt  held 
that,  quoting  the  syllabus,  ‘a  reasonable  doubt  is  not  every  doubt  that 
may  flit  through  the  minds  of  the  jury  in  considering  the  case,  but  is  a 
doubt  for  which  the  jurors  can  give  a reason  if  called  on  to  do  so.’ 
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“10  Subject  to  the  foregoing  remarks  the  proceedings,  and  proceedings 
in  revision,  in  the  general  court-martial  case  of  Chief  Pay  Clerk  John  J. 
MacDonald.  U.  S.  Navy,  are  approved;  the  findings  and  acquittal  are 
disapproved.” 


[P.  28]  FINDINGS : disapproval  of — acquittal  not  supported  by  evidence. 

Lieutenant  William  Wakefield,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander  Control  Force,  United  States  Fleet,  at  the  U.  S. 
submarine  base,  New  London,  Conn.,  on  November  7,  1928,  and  acquitted  of  the 
following  charge:  Through  negligence  suffering  a vessel  of  the  Navy  to  be 

stranded.  , 

On  November  16,  1928,  the  convening  authority  approved  the  proceedings  m 
this  case ; he  disapproved  the  finding  and  acquittal  for  the  following  reasons : 

“The  defense  admits,  and  the  evidence  adduced  is  perfectly  clear  on  the 
point,  that,  having  elected  to  approach  his  destination  from  the  westward, 
the  accused  neglected  to  follow  the  sole  buoyed  route,  the  one  route  indi- 
cated on  the  chart,  the  only  one  described  in  the  Coast  Pilot  for  making  that 
approach;  and  that,  having  sought  a different  route,  the  8-6  was  grounded, 
at  the  time  and  on  the  spot  indicated  in  the  specification. 

“Not  even  the  failure  of  the  court  to  perform  its  sworn  duty  can  alter 
these  facts.  Indeed,  this  failure  on  the  part  of  the  court  is  of  far  greater 
moment  than  was  the  grounding  of  the  vessel,  since  it  indicates  a lack  of 
appreciation  by  a majority  of  the  members  of  the  responsibility  of  a com- 
manding officer  for  his  decisions,  be  those  decisions  the  result  of  downright 
neglect  and  inattention  or  through  error  of  judgment.  Such  failure  is 
conducive,  moreover,  to  a weakening  of  the  very  institutions  of  our 
Government. 

“If  not  heretofore  realized  by  them,  the  members  of  the  court  are  by  this 
endorsement  informed  that  the  exercise  of  clemency  is  the  sole  prerogative 
of  higher  authority,  a prerogative  jealously  guarded  by  that  authority, 
even  as,  in  deserving  cases,  it  is  exercised  with  no  small  degree  of  pleasure. 
The  attempted  exercise  thereof  by  the  court  defeats  its  very  purpose  and 
but  reflects  upon  the  good  judgment  of  a majority  of  the  members  of  the 
court.” 


SENTENCE  : inadequate — prior  conviction. 

First  Lieutenant  John  G.  Clausing,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commanding  general.  Third  Brigade,  U.  S.  Marine 
Corps,  at  Headquarters,  Fourth  Regiment,  Third  Brigade,  U.  S.  Marine  Corps, 
Shanghai.  China,  on  October  25,  1928,  and  found  guilty  by  plea  of  the  following 
charge : Drunkenness. 

The  court  sentenced  the  accused  to  lose  75  numbers  in  his  grade. 

On  November  6,  1928,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence. 

[P.  27]  On  January  18,  1929,  the  Major  General  Commandant,  U.  S.  Marine 
Corps,  concurred  in  the  action  of  the  convening  authority,  but  stated  that,  “in 
view  of  the  prior  conviction  of  this  officer  of  a similar  offense,  this  office  is  of 
opinion  that  the  sentence  is  inadequate.” 


ACCESSORIES : reduction  of,  where  period  of  confinement  reduced. 

The  convening  authority  reduced  the  period  of  confinement  included  in  a 
general  court-martial  sentence  from  six  months  to  three  months  without  reduc- 
ing the  accessories  a corresponding  amount.  The  Secretary  of  the  Navy  there- 
fore reduced  the  accessories  adjudged  to  correspond  to  the  period  of  confinement 
(File:  MM-Carr,  William  J/A17-20  (281016),  December  7,  1928). 
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ARRAIGNMENT : failure  to  arraign  on  all  charges. 

It  is  irregular  not  to  arraign  the  accused  on  all  charges  preferred  ag.iinst  him, 
but  where  the  accused  is  furnished  with  a copy  oj  she  < i.  rg<  - and  -peeifi 
cations  preferred  against  him  and  does  not  object  to  the  failure  to  arraign  on 
the  charges,  the  irregularity  is  not  fatal  (Sec.  043,  N.  C.  & B. ; C.  M.  O.  3,  1928, 
11;  File:  MM-Russell,  David  W/A17-20  (281107),  December  21,  1928). 


CHALLENGE  OF  MEMBER  BY  ACCUSED : procedure  upon. 

In  a general  court  martial,  the  court  sustained  the  challenge  by  the  accused 
of  one  of  the  members,  but  the  record  does  not  show  that  the  challenged  mem- 
ber made  any  response  to  the  challenge,  nor  does  it  show  that  any  evidence  was 
offered  by  the  accused  to  support  the  challenge.  Further,  the  record  does  not 
show  that  the  challenged  member  withdrew  when  the  court  was  cleared  to  pass 
on  the  challenge. 

In  view  of  the  provisions  of  sections  625  and  626,  Naval  Courts  and  Boards, 
Held,  the  action  of  the  court  in  sustaining  the  challenge  of  the  accused  was 
irregular  unless  in  fact  the  challenged  member  did  respond  to  the  challenge  or 
| there  was  evidence  submitted  to  support  the  challenge.  Further  held > that  it 
was  irregular  for  said  member  not  to  have  withdrawn  at  the  time  the  court 
was  cleared  to  pass  on  the  challenge. 

The  above  irregularities,  however,  did  not  invalidate  the  proceedings,  findings, 
and  sentence  which  were  held  to  be  legal  (File:  MM- Watson,  Wiley  A/17-20 
(281015),  December  10,  1928). 


[P.  28]  CHARGES  AND  SPECIFICATIONS  : lesser  included  offense. 

MAIMING : intent  as  necessary  element  of  offense. 

SENTENCE  : exceeding  legal  limitations  of  offense  proved. 

The  accused  was  tried  by  general  court  martial  under  the  charge,  “Scandalous 
conduct  tending  to  the  destruction  of  good  morals,”  the  specification  of  the  charge 
alleging  maiming.  The  specification  was  found  proved  in  part,  proved  except  the 
words  “and  with  intent  to  maim  and  disfigure,”  and  the  accused  was  sentenced 
to  reduction  to  the  rating  of  apprentice  seaman,  confinement  for  six  months,  bad- 
conduct  discharge,  and  accessories. 

Maiming  is  an  offense  provided  for  in  section  283,  U.  S.  Penal  Code,  and  should 
belaid  under  the  charge  of  “Scandalous  conduct  tending  to  the  destruction  of  good 
morals”  (sec.  297,  Naval  Courts  and  Boards,  1923).  The  gravamen  of  the 
offense  of  maiming  is  the  intention  to  maim  and  disfigure.  Accordingly,  the 
court  in  finding  the  words,  “and  with  intent  to  maim  and  disfigure”  not  proved, 
found  in  effect  that  the  offense  of  maiming  was  not  proved,  but  that  the  offense 
of  “Striking  another  person  in  the  Navy”  was  proved. 

“Scandalous  conduct  tending  to  the  destruction  of  good  morals”  is  a lesser 
included  offense  under  the  charge  of  “Striking  another  person  in  the  Navy”  (sec. 
235,  N.  C.  & B.).  Accordingly,  held , the  charge  was  properly  found  proved. 

That  part  of  the  sentence  of  confinement  not  in  excess  of  the  legal  limitation 
for  the  offense  found  proved,  namely,  “Striking  another  person  in  the  Navy,”  was 
held  legal,  and  that  portion  of  the  sentence  of  confinement  and  corresponding 
accessories  in  excess  of  the  legal  limitation,  namely,  three  months,  was  set  aside 
(File:  MM-Ksenich,  Mike/A17-20  (281010),  December  19,  1S28). 


CHARGES  AND  SPECIFICATIONS:  specification  supporting  charge  other 
than  that  under  which  laid  ; threatening  to  assault. 

In  a general  court  martial,  the  specification  under  the  charge,  “Threatening  to 
assault  his  superior  officer  while  in  the  execution  of  the  duties  of  his  office,”  was 
held  not  to  support  this  charge,  but  that  it  did  support  the  charge  of  “Disrespect- 
ful in  language  to  his  superior  officer  while  in  the  execution  of  his  office  ” 

. Attention  was  invited  to  section  741  (b),  Naval  Courts  and  Boards,  wherein 
it  is  stated  that,  where  a specification  fails  to  support  a charge  under  which  it  is 
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laid,  but  supports  some  other  charge,  and  the  error  in  pleading  has  not  been 
objected  to  at  the  time  of  trial,  the  reviewing  authority  should  reduce  the 
sentence  to  an  amount  commensurate  with  such  appropriate  charge. 

Since  the  sentence  adjudged  in  this  case  was  not  in  excess  of  the  sentence 
authorized  for  the  proper  charge,  it  was  held  that  [P.  29]  the  interests  of 
the  accused  were  not  adversely  affected  in  this  trial  by  the  error  in  pleading  noted 
above,  and  that  the  proceedings,  findings,  and  sentence  were  legal  (File:  MM- 
Castanho,  Francis  M/A17-20  (280917),  December  11,  1928). 


CONFESSIONS:  corroboration  of. 

FINDINGS:  disapproval  of — acquittal  not  supported  by  evidence. 

Accused  was  tried  by  general  court  martial  under  three  charges,  charge  I 
being  “Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy” 
(using  alcoholic  liquor  at  the  marine  barracks,  naval  operating  base,  Hampton 
Roads,  Va.,  for  drinking  purposes  without  proper  authority).  He  was  acquitted 
of  this  charge. 

In  support  of  the  above  charge,  the  prosecution  introduced  an  extrajudicial 
confession  made  by  the  accused,  which  was  corroborated  by  a witness  for  the 
prosecution  who  testified  that  there  was  a party  in  his  room,  at  which  he  saw 
accused  drinking  something  from  a bottle  which,  from  the  effect  it  had  on  those 
who  drank  it,  the  witness  believed  to  be  some  kind  of  liquor. 

It  is  a well-settled  principle  of  the  law  of  evidence  that  uncorroborated  extra- 
judicial admissions  and  confessions  will  not  sustain  conviction  (C.  M.  O.  4, 
1928,  8).  However,  the  amount  and  quality  of  corroborative  testimony  neces- 
sary for  a conviction  is  set  out  in  effect  in  sec.  354,  Naval  Courts  and  Boards. 

While  the  prosecution  attempted  to  impeach  the  general  testimony  of  the 
above  witness,  the  specific  testimony  referred  to  was  in  no  way  impeached. 

In  view  of  the  above  and  the  further  fact  that  neither  the  testimony  of  the 
witness  above  referred  to,  nor  the  extrajudicial  confession  of  the  accused  were 
in  any  way  refuted  by  the  accused  in  his  defense,  held,  there  was  sufficient  evi- 
dence legally  to  convict  the  accused  on  charge  I.  Accordingly,  the  finding  and 
acquittal  on  this  charge,  and  the  specification  thereunder,  were  disapproved 
(File:  MM-Bethers,  Nathan  S/A17-20  (281102),  January  8,  1929). 


DRUNKENNESS:  (l)  degree  of  intoxication  necessary  to  constitute  drunk- 
enness; (2)  incapacity  for  proper  performance  of  duty — COURT  to 

determine. 

EVIDENCE:  opinion. 

FINDINGS:  disapproval  of — acquittal  not  supported  by  evidence. 

The  accused  was  tried  by  general  court  martial  and  acquitted  of  the  charge, 
“Drunkenness.” 

From  all  the  evidence  in  the  case  it  seems  clear  that  the  accused  was  under 
the  influence  of  intoxicating  liquor  when  he  was  turned  over  to  the  patrol  officer 
by  the  police  authorities.  The  patrol  officer  testified  to  this  effect,  and  the 
testimony  of  [P.  30]  witnesses  introduced  by  the  defense  served  to  substantiate 
the  testimony  of  said  patrol  officer. 

In  view  of  the  above,  and  as  there  seems  to  be  no  reason  why  the  court  should 
disbelieve  the  testimony  of  the  patrol  officer  whose  duty  it  was  to  determine  the 
condition  of  the  accused,  the  Navy  Department  concurred  in  the  action  of  the 
convening  authority  in  disapproving  the  finding  on  this  charge  and  the  specifi- 
cation thereunder. 

A witness  testified  on  direct  examination,  in  answer  to  a question  as  to 
“the  condition  of  the  accused  as  to  sobriety  at  this  time,”  as  follows : 

“He  was  under  the  influence  of  liquor,  but  not  drunk  enough  to  be  called 
drunk.” 

In  view  of  the  definition  of  “Drunkenness”  given  in  section  229,  Naval  Courts 
and  Boards,  the  answer  given  by  this  witness  was  in  itself  inconsistent  and 
misleading. 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 1235 

[C.  M.  O.  No.  1 — 1020] 

The  judge  advocate,  on  direct  examination  of  a witness,  asked  the  following 
question : 

“Was  the  man  in  condition  to  perform  the  duties  of  his  rate  at  that 
time  ?” 

This  is  an  improper  question.  It  involves  two  conclusions.  One,  the  nature 
and  character  of  the  duties  of  his  rate.  The  other  the  conclusion  as  to  whether 
a man  in  his  condition  is  competent  to  perform  those  duties.  Both  questions 
are  to  be  determined  by  the  court,  from  evidence  adduced  before  it. 

With  reference  to  the  duties  of  the  rate,  the  court  takes  judicial  notice  of 
those  duties.  It  is  proper  to  inform  the  court  by  the  evidence  in  whatever 
detail  may  be  necessary,  as  to  the  physical  condition  of  the  accused.  From 
that  description,  and  from  its  knowledge  of  the  duties  of  the  rate,  the  court 
must  determine  whether  or  not  the  ability  of  the  accused  to  fully  and  com- 
pletely perform  all  the  obligations  of  his  position  was  impaired  by  the  use  of 
alcoholic  liquor.  Incapacity  for  the  proper  performance  of  duty  is  not  a fact 
that  can  be  proved  by  direct  testimony  as  by  the  conclusion  by  a medical  officer, 
or  by  any  other  person  in  authority,  but  it  is  a conclusion  that  the  court 
itself  must  draw  from  the  evidence  before  it  by  taking  into  account  all  the 
testimony  as  to  the  condition  of  the  accused  at  the  time  in  question  and  the 
character  of  the  duties  to  be  performed  by  the  accused.  In  other  words,  if 
evidence  is  offered  to  satisfactorily  prove  that  the  accused  vras  under  the  influ- 
ence of  intoxicating  liquor,  the  court  must  then  determine  as  a conclusion  of 
fact  whether  or  not  the  accused  was  incapacitated  for  the  proper  performance 
of  his  duties  (citing  Johnson  v.  Caugliren  et  al.,  55  Wash.  125,  104  Pac.  170; 
Kelly  v.  Muscatine , B.  & S.  R.  Co.,  191  N.  W.  525;  In  re  Soberanes ’ Estate, 
189  Pac.  103;  File:  MM-Brown,  Koy/A17-20  (281009),  January  11,  1929). 


[P.  31]  EVIDENCE,  HEARSAY:  admission  of,  where  not  prejudicial  to 

ACCUSED. 

In  a general  court  martial,  to  prove  the  charge  “Absence  from  station  and 
duty  after  leave  had  expired,”  the  prosecution  called  as  a witness  the  executive 
officer  of  the  ship  to  which  accused  was  attached  who  testified  that  the  accused 
“was  reported  to  me  as  an  absentee  since  the  expiration  of  his  regular  liberty 
at  7:40  that  same  morning.”  Accused  objected  to  this  testimony  as  being 
hearsay,  but  the  court  did  not  sustain  the  objection  inasmuch  as  the  informa- 
tion was  obtained  by  the  witness  in  the  course  of  official  business. 

Held:  The  ruling  of  the  court  was  erroneous.  The  testimony  was  obviously 
hearsay  and  on  objection  should  have  been  excluded.  (See  sec.  350,  N.  C.  & B. ; 
also,  C.  M.  O.  5,  1928,  6). 

However,  since  subsequent  competent  testimony  which  was  uncontroverted  by 
accused  established  the  fact  that  accused  was  absent  over  leave  at  the  time 
testified  to  by  above  witness,  the  error  committed  by  the  court  in  admitting 
hearsay  evidence  to  the  same  effect  did  not  prejudice  the  substantial  rights 
of  the  accused  and  consequently  was  held  to  be  not  fatal  (sec.  741  (e),  N.  C.  & 
B. ; File:  MM-Palsenberg,  Lawrence/ A17  (281205),  January  17,  1929). 


EVIDENCE:  opinion. 

In  a general  court  martial,  a witness  for  the  prosecution  was  asked  the 
following  questions: 

“Were  you  struck  wilfully?” 

“Were  you  struck  maliciously?” 

Held:  These  questions  called  for  an  opinion  and  therefore  were  improper 
(secs.  421,  422,  N.  C.  & B.).  However,  since  the  accused  made  no  objection 
to  the  questions,  and  since  he  was  acquitted  of  the  charge  to  which  the  testi- 
mony related,  the  error  was  not  fatal  (Naval  Digest  1916.  p.  436,  “Opinion” 
par.  6;  File:  MM-Dye,  Manford  E/A17-20  (281116),  January  4,  1929). 
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JOINDER,  TRIAL  IN : when  may  be  had.  improper  joinder  not  fatal  where 

ACCUSED  DO  NOT  OBJECT. 

Three  enlisted  men  were  tried  in  joinder  by  general  court  martial  on  the 
following  charges:  (1)  “Knowingly  and  wilfully  applying  to  their  own  use 
property  of  the  United  States  intended  for  the  naval  service  thereof,”  (2)  “Ab- 
sence from  station  and  duty  without  leave,”  (3)  “Drunkenness.” 

Held:  The  offenses  alleged  in  charge  III  were  improperly  consolidated.  (See 
sec.  186,  N.  C.  & B.,  and  footnote  8 thereto.) 

It  is  well  settled  that  the  necessary  elements  for  a joint  charge  and  joint 
trial  are  that  the  offense  must  be  one  that  is  not  in  its  nature  several,  and 
that  there  must  exist  a conspiracy  or  concert  of  action. 

[P.  32]  In  Digest  of  Opinions  of  the  Judge  Advocate  General  of  the  Army 
(1901)  p.  201  it  is  stated: 

“Properly  to  warrant  the  joining  of  several  persons  in  the  same  charge 
and  bringing  them  to  trial  together  thereon,  the  offense  must  be  such  as 
required  for  its  commission  a combination  of  action  and  must  have  been 
committed  by  the  accused  in  concert  or  in  pursuance  of  a common 
intent.  * * *” 

Winthrop’s  Military  Law,  p.  208,  states : 

“But  whenever  the  offence  is,  in  its  nature,  several,  there  can  be  no 
joinder.” 

In  footnote  3 on  page  208,  Winthrop  quotes  2 Hawkins,  c.  25,  s.  89,  as  follows : 

“Where  the  offense  indicted  doth  not  wholly  arise  from  the  joint  act 
of  all  the  defendants,  but  from  such  act  joined  with  some  personal  and 
particular  defect  or  omission  of  each  defendant,  without  which  it  would 
be  no  offense,  * * * the  indictment  must  charge  them  severally  and 

not  jointly.” 

The  offenses  alleged  under  charges  I and  II  were  properly  consolidated  since 
the  necessary  concert  of  action  existed,  but  it  also  would  have  been  proper 
to  have  charged  each  of  the  accused  separately,  for  the  acts  were  committed 
severally  as  well  as  jointly.  However,  the  offense  of  “Drunkenness”  is  in  its 
nature  several  and  consequently  separate  charges  should  have  been  preferred. 

Further  held:  In  view  of  the  fact  that  none  of  the  accused*  objected  to  the 
charges  and  specifications,  the  error  in  pleading  is  not  fatal.  The  case  of 
Bucklin  v.  United  States , 159  U.  S.  682,  established  the  rule  that  where  con- 
solidation of  indictments  has  taken  place,  without  objection  by  the  defendants 
at  the  trial,  they  cannot  be  heard  to  complain  on  review.  The  court  stated 
in  part : 

“But  as  it  does  not  appear  that  the  plaintiff  in  error  objected  at  the 
time  to  being  tried  by  the  same  jury  with  the  other  parties  indicted, 
nor  that  he  excepted  to  the  order  of  consolidation,  we  need  not  consider 
whether  that  order,  if  objected  to  seasonably,  could  have  been  properly 
made.  He  cannot  now  complain  of  the  action  of  the  court.” 

(See  also  sec.  741  (b)  Naval  Courts  and  Board;  File:  MM-Elent,  John 

J/A17-20  (280625),  November  23,  1928;  see  also  File  A17-9  (3)/EN4  (271227), 
July  23,  1928.) 


JURISDICTION,  SUMMARY  COURT  MARTIAL : omission  of  record  to  show. 

In  a summary  court  martial,  the  immediate  superior  in  command  disapproved 
the  proceedings,  findings  and  sentence  on  the  ground  that  the  specifications  failed 
to  show  that  the  convening  [P.  33]  authority  was  the  commanding  officer  of 
the  accused,  as  required  by  sec.  562,  N.  C.  & B. 

In  cases  of  this  kind,  it  is  the  present  practice  of  the  Navy  Department  to  obtain 
from  the  convening  authority  a report  that  the  accused  was  in  fact  attached  to 
and  serving  under  his  command  at  the  time  the  specification  against  him  was 
preferred,  and  such  fact  being  shown,  not  to  disapprove  the  proceedings  because 
of  lack  of  jurisdiction  (File:  MM-McGlasson,  Wm.  W/A17-21  (290123),  January 
23,  1929). 
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PREVIOUS  CONVICTION:  introduction  of  record  oi  : occi  imiior  to  cub 

RENT  EXTENSION  OF  ENLISTMENT. 

The  record  of  a general  court  martial  failed  to  show  that  the  Judge  advocate,  it 
introducing  the  record  of  a previous  conviction  stated  to  the  court  the  dote  <»r 
enlistment  and  the  date  of  birth  of  the  accused,  ns  required  by  ><•«■.  882.  N.  o.  & It. 

The  accused,  at  the  time  of  committing  the  offense  for  which  he  was  tried  by 
this  court,  was  serving  in  an  extension  of  enlistment.  The  judge  advocate  errone- 
ously introduced  the  record  of  a previous  conviction  which  bad  oeccured  prior 
to  the  current  extension  of  enlistment  (sec.  691,  N.  C.  A B. ).  Since  i lit*  aeon*  1 
made  no  objection,  the  error  committed  was  held  not  fatal  (File:  MM  Luciotto, 
Philip/ A17-20  (280912),  December  11,  1928). 


SENTENCE  : loss  of  pay — policy  of  navy  department. 

A general  court-martial  sentence  read  as  follows : 

“The  court,  therefore,  sentences  him, , private,  U.  S.  Marine  Corps, 

to  be  confined  for  a period  of  two  (2)  months,  to  lose  pay  amounting  to  forty- 
two  ($42)  dollars,  and  to  be  discharged  from  the  United  States  naval  service 
with  a bad-conduct  discharge.” 

It  was  noted  that  the  above  sentence  does  not  conform  with  the  requirements  of 
sec.  701,  Naval  Courts  and  Boards,  in  that  it  does  not  state  the  rate  of  pay  to  be 
lost  nor  the  period  of  time  over  which  the  loss  of  pay  is  to  extend.  The  proper 
form  of  a sentence  involving  loss  of  pay  is  given  in  section  883,  footnote  30,  par.  7, 
Naval  Courts  and  Boards. 

The  loss  of  $42  of  his  pay,  together  with  confinement  for  two  (2)  months  and  a 
bad-conduct  discharge,  amounts  to  a total  loss  of  pay  for  the  period  of  confine- 
ment. It  is  the  practice  of  the  Navy  Department  to  except  from  such  loss  of  pay 
the  amount  of  $3  per  month  (sec.  883,  footnote  30,  Naval  Courts  and  Boards; 
C.  M.  O.  8,  1927,  p.  8). 

Subject  to  the  above,  the  proceedings,  findings  and  sentence,  and  the  action  of 
the  convening  authority  thereon,  were  held  legal  (C.  M.  O.  8,  1927,  p.  8;  File: 
MM-Owens,  Charles  A/A17-20  ( 280913),  December  1,  1928). 


[P.  34]  CONTRACT:  exclusive  rights — ferry  service,  navy  yard,  mare 

ISLAND,  CALIF. 

A contract  between  the  United  States  and  the  Mare  Island  Ferry  Company 
providing  for  ferriage  between  the  Navy  Yard,  Mare  Island,  Calif.,  and  Vallejo, 
Calif.,  contains  the  condition  that  while  said  contract  is  being  performed  to 
the  satisfaction  of  the  Government,  no  other  commercial  ferry  will  be  per- 
mitted to  operate  between  the  navy  yard  and  Vallejo. 

Question  as  to  the  validity  of  said  contract. 

In  the  administration  of  the  affairs  of  the  Navy  Yard,  Mare  Island,  the 
United  States  is  supreme  (citing  McCulloch  v.  Maryland , 4 Wheat.  316).  The 
commandant  is  the  official  representative  of  the  United  States  at  the  navy  yard. 
He  may  refuse  admission  thereto  of  any  persons  or  class  of  persons  deemed 
objectional.  He  may,  in  the  interest  of  discipline,  refuse  private  vessels  per- 
mission to  make  use  of  the  floats,  slips,  or  piers  of  the  navy  yard  or  to  receive 
or  discharge  passengers  thereat. 

While  certain  ferry  service  is  necessary  for  the  proper  administration  of  the 
Navy  Yard,  Mare  Island,  unlimited  ferry  service  by  unauthorized  vessels  would 
tend  to  the  impairment  of  discipline  at  said  navy  yard. 

In  view  of  the  above,  and  since  this  contract  was  awarded  in  accordance 
with  law,  after  advertisement  and  the  solicitation  of  competitive  bids,  and  the 
rates  provided  for  are  those  established  by  the  Railroad  Commission  of  the 
State  of  California,  which  commission  has  jurisdiction  over  the  operations  of 
the  contractor  outside  of  the  limits  of  the  naval  reservation  embracing  the 
Navy  Yard,  Mare  Island,  held,  the  contract  is  valid  (File:  NY9/L20-1  (281228). 
January  30,  1929). 
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DEATH,  PRESUMPTION  OF:  establishes  fact  but  not  date  of  death,  pay- 
ment OF  DEATH  GRATUITY  AFTER  SEVEN  YEARS’  ARSENCE. 

A paymaster’s  clerk,  U.  S.  Navy,  was  last  seen  on  January  4,  1913,  on  a 
Washington  boat  while  on  three  days’  leave  of  absence  from  the  U.  S.  S. 
Severn  at  Norfolk.  He  has  not  been  heard  of  since.  On  September  11,  1913, 
the  Navy  Department  revoked  his  appointment  as  paymaster’s  clerk  to  date 
from  January  6,  1913,  the  date  he  was  due  to  return  to  the  U.  S.  S.  Severn 
from  leave  of  absence. 

The  question  presented  is  whether  he  may  now  be  declared  dead  in  connec- 
tion with  the  claim  of  his  wife  for  six  months’  death  gratuity  under  the  act  of 
August  22,  1912  (37  Stat.  329)  (which  was  in  force  at  the  time  of  his  dis- 
appearance ) . 

[P.  35]  In  taking  its  action  of  September  11, 1913,  revoking  this  man’s  appoint- 
ment as  a paymaster’s  clerk,  the  Navy  Department  treated  him  as  alive  on 
that  date  and  severed  his  connection  with  the  naval  service.  This  action  was 
based  upon  a presumption  of  survivorship  which  was  not  rebutted  by  the 
short  period  which  had  elapsed  between  the  date  he  was  last  seen  and  the 
date  of  the  aforesaid  action,  nor  by  the  facts  in  connection  with  his  disap- 
pearance. If  this  individual  was  alive  on  September  11,  1913,  when  his  ap- 
pointment was  revoked,  no  death  gratuity  would  ensue.  Nothing  is  now  pre- 
sented to  indicate  that  the  Department’s  action  of  September  11,  1913,  in 
treating  the  man  as  alive  and  severing  his  connection  with  the  service  as  of 
that  date,  was  in  error.  While  seven  years’  unexplained  absence  raises  a pre- 
sumption of  death,  it  does  not  establish  that  the  death  occurred  at  the  be- 
ginning of  the  seven-year  period. 

Held:  There  is  no  question  of  death  gratuity  presented  in  this  case  which 
requires  a determination  by  the  Navy  Department  of  whether  the  man  is  now 
dead  (File:  OO-Crawford,  Howard  M/P19-5  (281211),  January  14,  1929;  in 
this  connection,  see  sec.  312,  World  War  Adjusted  Compensation  Act  of  May 
19,  1924,  45  Stat.  947). 


FOREIGN  STATIONS:  island  possessions  of  united  states  not  considered 

“FOREIGN  STATIONS”  AS  USED  IN  SECS.  561  AND  5 69,  T.  34,  U.  S.  CODE,  WITH 
REFERENCE  TO  PURCHASES  MADE  BY  NAVAL  STATIONS. 

Title  34  U.  S.  Code,  sec.  561  (sec.  3718,  R.  S.)  prescribes  as  the  general  rule 
for  the  Navy  that  purchases  shall  be  made  from  the  lowest  bidder,  after  ad- 
vertising as  therein  prescribed;  while  section  569  of  the  same  title  (sec.  3721, 
R.  S. ) makes  certain  exceptions  to  this  rule,  which  exceptions  are  limited,  so 
far  as  the  present  question  is  concerned,  to  supplies  which  it  may  be  necessary 
to  purchase  “out  of  the  United  States  for  vessels  on  foreign  stations.” 

Held:  The  provisions  of  the  U.  S.  Code,  referred  to  above,  which  allow  pur- 
chases to  be  made  out  of  the  United  States  for  vessels  on  foreign  stations 
without  compliance  with  section  561,  supra,  do  not  apply  to  purchases  made  by 
naval  stations  in  insular  possessions  of  the  United  States  (File:  JG/L4 
(281107),  January  14,  1929). 


MISCONDUCT : acquittal  not  conclusive  upon  administrative  determination 

OF  MISCONDUCT. 

An  officer  of  the  Navy  was  placed  on  the  sick  list  with  diagnosis  delirium 
alcoholic.  He  was  subsequently  tried  and  acquitted  by  general  court  martial 
for  having  incapacitated  himself  by  reason  of  the  overindulgence  which  led  to 
the  above  sickness.  He  now  contends  that  the  misconduct  entry  on  his  health 
record  should  be  removed  because  of  acquittal  by  court  martial,  [P.  36] 
which  acquittal  was  disapproved  by  the  convening  authority,  with  whose  re- 
marks the  Navy  Department  concurred. 

In  the  case  of  Chantangco  v.  Abaroa,  218  U.  S.  481,  the  Supreme  Court  of  the 
United  States  stated  that  “the  general  rule  of  the  common  law  is  that  a judgment 
in  a criminal  proceeding  cannot  be  read  in  evidence  in  a civil  action  to  establish 
any  fact  there  determined.”  One  of  the  reasons  given  for  this  rule  is  that 
different  rules  of  evidence  are  applicable,  and  this  reason  would  appear  to 
apply  equally  to  an  administrative  determination,  such  as  is  now  under  con- 
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sideration,  which  certainly  requires  the  employment  of  no  stricter  rules  of 
evidence  than  those  which  are  applicable  In  a civil  action. 

In  State  v.  Roach , 112  Pac.  150,  the  Kansas  Supreme  Court  held  that  the 
acquittal  upon  the  criminal  charge  was  not  a bar  to  a civil  action  brought 
against  the  defendants  by  the  State,  even  though  it  was  necessary,  for  t Le 
purposes  of  the  civil  action,  (<>  prove  the  defendants  to  have  been  guilty 
of  the  offense  of  which  they  had  been  acquitted  criminally  (in  accord,  see 
People  ex.  rel.  Colorado  Bar  Association  v.  Thomas,  36  Colo.  120;  People  v. 

Mead,  29  Colo.  344,  68  Pac.  241 ; Matter  of , 8G  N.  Y.  563  ; People  v.  Wecber , 

26  Colo.  229,  57  Pac.  1079). 

To  the  same  effect  also  as  the  court  holdings  cited  above  is  the  Comptroller’s 
decision  of  February  8,  1928  ( 7 Comp.  Gen.  467). 

The  determination  of  misconduct  status  which  is  to  be  made  in  the  Instant 
case  is  required  by  Navy  Regulations  and  the  procedure  which  is  being  fol- 
lowed, in  making  the  determination,  is  in  accordance  with  that  prescribed 
therein.  The  need  of  such  determination  is  occasioned  by  provisions  of  statu- 
tory law  which  clearly  contemplate  an  administrative  determination  of  miscon- 
duct status  in  cases  of  disability  and  death.  Accordingly,  in  conformity  with 
the  decisions  hereinbefore  cited  and  considered,  held,  the  Navy  Department, 
in  reaching  its  conclusion  upon  an  administrative  matter,  should  make  Jts 
administrative  determination  in  accordance  with  the  procedure  prescribed  by 
regulations  and  independently  of  a court-martial  finding  (distinguishing  Cof- 
fey v.  United  Slates,  116  U.  S.  436),  and  that  the  disability  in  this  case  was 
the  result  of  own  misconduct  (File:  OO-Hall,  Carl  E/P3-5(2)  (281119),  January 
29,  1929). 


NAVAL  ACADEMY  BAND : status  of  members  relative  to  assignment  to  sea 

DUTY. 

The  act  of  April  12,  1910  (36  Stat.  297),  directs  that  the  members  of  the 
Naval  Academy  band  shall  be  enlisted  in  the  Navy  and  credited  with  all  prior 
service  as  members  of  said  band  for  purposes  of  pay,  emoluments,  retirement 
arising  from  longevity,  and  reenlistment  benefits  (U.  S.  C.,  title  34,  Sec.  1091; 
act  of  July  11,  1919,  is  to  the  same  effect). 

[P.  37]  The  personnel  of  the  Naval  Academy  band  enter  into  the  same  enlist- 
ment contract  as  other  enlisted  men  of  the  U.  S.  Navy  wherein  they  agree  to 
report  to  such  station  or  vessel  of  the  Navy  as  they  may  be  ordered  to  join, 
and  to  the  utmost  of  their  power  and  ability  discharge  the  several  services 
or  duties  assigned,  and  obey  the  requirements  and  lawful  commands  of  the 
officers  placed  over  them.  They  also  subscribe  to  the  same  oath  as  other 
enlisted  men  of  the  U.  S.  Navy. 

Held:  That  members  of  the  Naval  Academy  band  may  be  assigned  to  sea 
duty  in  the  same  manner  as  other  enlisted  men  of  the  United  States  Navy 
(File:  QD(2)/P16-3  (281228),  January  16,  1929). 


WARRANT  OFFICER:  commissioned  lieutenant  after  serving  in  interme- 
diate GRADES.  RESIGNATION  AND  REAPPOINTMENT  AS  WARRANT  OFFICER. 

A boatswain  in  the  Navy  was  appointed  to  the  grade  of  ensign  under  the 
provisions  of  the  act  of  March  3,  1901,  as  amended  (34  U.  S.  C.,  sec.  334), 
and  later  appointed  to  the  grade  of  lieutenant,  junior  grade. 

Question  presented  whether,  if  he  should  now  resign  his  commission  as  lieu- 
tenant, junior  grade,  he  might  legally  be  reappointed  as  a boatswain  and 
credited  with  his  prior  service  for  advancement  to  the  grade  of  chief  boatswain 
if  found  qualified  therefor  on  examination. 

His  status  as  a permanent  boatswain  having  been  terminated  by  his  ap- 
pointment and  commission  as  ensign,  the  acceptance  of  his  resignation  as  a 
lieutenant,  junior  grade,  would  result  in  his  complete  separation  from  the 
naval  service  and  his  reversion  to  a civilian  status.  A subsequent  appointment 
as  boatswain  in  the  U.  S.  Navy  would  be  an  original  appointment,  although 
he  had  previously  served  under  an  appointment  as  a permanent  warrant  officer. 

The  law  governing  the  promotion  to  chief  warrant  rank  provides  in  terms 
that  warrant  officers  shall  be  eligible  for  promotion  “after  six  years  from 
date  of  warrant”  (34  U.  S.  C.,  sec.  331). 
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Held:  The  only  service  which  may  be  counted  for  promotion  in  the  case  of 
an  original  appointment  as  a warrant  or  commissioned  officer  in  the  U.  S. 
Navy  is  the  service  rendered  subsequent  to  the  date  of  said  original  appoint- 
ment. Accordingly,  in  this  case,  the  only  service  which  this  officer  would  be 
able  to  count  under  bis  new  appointment  for  the  purpose  of  promotion  to  the 
grade  of  chief  boatswain  would  be  the  service  rendered  subsequent  to  his 
appointment  to  the  grade  of  boatswain  after  his  resignation  as  a lieutenant, 
junior  grade,  U.  S.  Navy,  has  been  accepted  (File:  OO-Charter,  George  IT/P17-2 
(281201),  January  12,  1929). 


C.  M,  O,  2—1929 

[P.  4]  CLEMENCY : exercise  of,  by  court. 

SENTENCE  : inadequate  ; clemency  denied. 

Ensign  Clyde  F.  Malone,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commander  in  chief,  U.  S.  Asiatic  Fleet,  on  board  the  U.  S.  S. 
Beaver  on  November  12,  1928,  and  found  guilty  by  plea  of  the  following  charge : 
Drunkenness. 

The  court  sentenced  the  accused  to  lose  5 numbers  in  his  grade,  with  a 
unanimous  recommendation  by  the  members  of  the  court  to  the  clemency  of 
the  reviewing  authority,  “in  consideration  of  the  mitigating  circumstances 
shown  by  the  evidence  to  have  existed  in  connection  with  the  offense  set  out 
in  the  specification  of  the  charge,  and  in  consideration  of  the  previous  good 
character  of  the  accused.” 

On  December  31,  1928,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“*  * * * * 

“The  convening  authority  considers  the  sentence  awarded  in  this  case  to 
be  totally  inadequate  for  the  offense  proved.  The  recommendation  for 
clemency  signed  by  all  members  of  the  court  is  disapproved  as  it  is  con- 
sidered that  the  court  assumed  the  prerogative  of  the  convening  authority. 

“A  copy  of  this  action  will  be  furnished  to  all  members  of  the  court. 

“In  order  that  the  accused  may  not  entirely  escape  punishment,  the 
sentence  in  the  foregoing  case  is  approved.  He  will  be  released  from  arrest 
and  restored  to  duty.” 


EVIDENCE:  opinion. 

Ers'‘gn  Almerian  R.  Boileau,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval  air  station,  Pensacola, 
Fla.,  on  December  4,  1928,  and  convicted  of  the  following  charges: 

Charge  /.—Drunkenness. 

fP.  51  Charge  IT. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2 
specs..  1,  reckless  driving;  2,  driving  while  under  the  influence  of  intoxicating 
liquor) . 

T’ e court  sentenced  the  accused  to  lose  25  numbers  in  his  grade. 

On  January  29,  1929,  the  Judge  Advocate  General  of  the  Navy  placed  the 
following  remarks  on  the  record  : 

“1.  In  reviewing  the  general  court-martial  case  of  Ensign  Almerian  R. 
Boiloau,  U.  S.  Navy,  it  is  noted  that  during  the  direct  examination  of 
Barney  M.  Wilczewski,  aviation  machinist’s  mate  third  class,  U.  S.  Navy, 
a witness  for  the  prosecution  (p.  4,  question  19)  the  following  took  place: 

“ ‘19.  Q.  As  a result  of  the  collision  was  your  life  endangered? 

“ ‘This  question  was  objected  to  by  the  accused  on  the  ground  that  it 
was  a matter  of  opinion  for  the  court  to  decide  as  to  whether  or  not  his 
life  was  endangered  from  the  facts  that  are  brought  out. 

“ ‘The  judge  advocate  replied. 

“ ‘The  court  was  cleared.  The  court  was  opened.  All  parties  to  the 
trial  entered,  and  the  court  announced  that  the  objection  was  not  sus- 
tained. The  court,  however,  directed  the  judge  advocate  to  be  careful 
of  his  phraseology. 
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“ ‘The  question  was  repeated. 

“ ‘A.  Yes,  sir.’ 

“2.  In  the  opinion  of  this  office,  the  objection  of  the  accused  to  the  above 
question  and  answer  should  have  been  sustained.  It  is  a general  rule  of 
law  that  a witness  should  confine  his  testimony  to  facts  and  to  matters 
within  his  own  knowledge,  subject  to  well-recognized  exceptions,  pointed 
out  in  sections  421-427,  Naval  Courts  and  Boards.  The  testimony  here 
referred  to,  comes  within  none  of  the  exceptions  to  this  rule. 

“3.  The  question  as  to  whether  the  lives  of  the  occupants  of  Wilczowski’s 
car  were  endangered  as  a result  of  the  alleged  acts  of  the  accused  was  for 
the  determination  of  the  court,  and  there  was  ample  evidence,  introduced 
as  to  the  facts,  other  than  the  opinion  expressed  by  the  witness,  that  fully 
justified  the  court  in  arriving  at  its  finding  that  the  lives  of  such 
occupants  were  endangered  by  those  acts. 

“4.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office,  that 
the  proceedings,  findings,  and  sentence,  are  legal.” 

On  February  6,  1929,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence  and  the  remarks  of  the  Judge  Advocate  General. 


[P.  6]  EVIDENCE : opinion. 

SENTENCE:  inadequate. 

Ensign  Malcolm  G.  Dunlop,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval  air  station,  Pensacola, 
Fla.,  on  November  9,  1928,  on  the  following  charges: 

Charge  I. — Drunkenness. 

Charge  II. — Assaulting  another  person  in  the  Navy. 

Charge  III. — Assault. 

Charge  IV. — Conduct  to  the  prejudice  of  good  order  and  discipline  (disorderly 
conduct ) . 

Charge  V. — Falsehood. 

The  court  acquitted  the  accused  of  the  first  four  charges  f’.nd  convicted  him 
of  the  fifth  charge.  He  was  sentenced  to  lose  50  numbers  in  nis  grade. 

On  January  23,  1929,  the  Judge  Advocate  General  of  the  Navy  placed  the 
following  remarks  on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Ensign  Malcolm  G.  Dunlop,  U.  S.  Navy,  it  is  noted  that 

during  the  cross  examination  of  D , a witness  for  the  prosecution 

(p.  14)  the  following  took  place: 

“ ‘32  Q.  Would  you  say  that  Mr.  Dunlop  wilfully  and  maliciously  and 
without  justifiable  cause  assaulted  and  struck  you?’ 

The  question  was  objected  to  by  the  judge  advocate  on  the  ground  that  that 
is  a question  for  the  court  to  decide,  as  to  whether  or  not  it  was  wilful 
and  without  justifiable  cause  from  the  testimony,  and  that  it  was  not  within 
the  prerogative  of  the  present  witness  to  say. 

“ ‘The  accused  made  no  reply. 

“ ‘The  court  was  cleared.  The  court  was  opened.  All  parties  to  the  trial 
entered,  and  the  court  announced  that  the  objection  was  not  sustained. 

“ ‘The  question  was  repeated. 

“ ‘A.  No ; I would  not  say  that  he  did,  because  he  was  extremely  angry.’ 

“2.  It  is  decidedly  improper  for  a court  to  permit  witnesses  to  be  ques- 
tioned upon  the  very  legal  points  which  the  court  have  been  assembled  to 
decide.  Evidence  should  be  confined  to  facts  of  which  the  witness  knows, 
and  from  such  facts  the  court  must  draw  the  appropriate  inferences  which 
seem  to  have  been  established  by  the  facts.  Accordingly,  it  is  the  opinion 
of  this  office  that  the  objection  of  the  judge  advocate  in  this  instance  was 
well  taken  and  that  the  ruling  of  the  court  with  regard  thereto  was  erro- 
neous (secs.  421  and  422,  Naval  Courts  and  Boards,  1923;  also  “Opinion,”  6, 
15,  and  17,  Naval  Digest,  1916). 

[P.  7]  “3.  Subject  to  the  above  remarks  it  is  the  opinion  of  this  office 

that  the  proceedings,  findings,  and  sentence  in  this  case,  are  legal. 

“4.  Referred  to  the  Chief  of  the  Bureau  of  Navigation  for  comment  as  to 
disciplinary  features.” 
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On  January  29,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the  fol- 
lowing remarks  on  the  record: 

“1.  It  is  the  opinion  of  this  Bureau  that  the  court  failed  in  its  duty  in 
permitting  an  officer  convicted  of  falsehood  to  retain  his  commission  in 
the  Navy. 

“2.  It  is  recommended  that  the  proceedings,  findings,  and  sentence  of  the 
general  court  martial  in  this  case  be  approved  in  order  that  the  accused 
may  not  entirely  escape  punishment  and  that  a copy  of  the  Department’s 
final  action  in  this  case  be  forwarded  to  the  President  and  Members  of  the 
court  for  its  information.” 

On  February  1,  1929,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence  and  the  remarks  of  the  Judge  Advocate  General  and  the 
Chief  of  the  Bureau  of  Navigation  in  this  case. 


ACCUSED:  TO  BE  INFORMED  OF  HIS  RIGHTS. 

Accused  was  not  represented  by  counsel  and  he  made  a statement  to  the 
court  not  under  oath.  The  record  failed  to  show  that  the  judge  advocate  in- 
formed the  court  that  he  had  complied  with  the  provisions  of  sec.  590,  Naval 
Courts  and  Boards. 

Held:  This  omission  is  not  sufficient  to  invalidate  the  proceedings  (C.  M.  O.  12, 
1927,  13;  File:  MM-Rolland,  Harold  F/A17-20( 290107),  February  8,  1929). 


AFFIDAVITS:  admission  in  evidence. 

Affidavits  were  introduced  by  the  accused  to  prove  that  his  father  was  de- 
pendent upon  him,  and,  there  being  no  objection  they  were  admitted  in  evidence 
by  the  court.  In  this  connection,  see  sec.  388,  Naval  Courts  and  Boards. 

Even  though  no  objection  was  made  to  the  admission  of  the  affidavits,  it  was 
the  duty  of  the  court  to  reject  them  as  evidence  (C.  M.  O.  4,  1926,  6).  However, 
since  the  subject  matter  of  the  affidavits  was  favorable  to  the  accused,  their 
admission  was  held  not  a fatal  error  (File:  MM-Hert,  Earl/A17-20 ( 281206 ) , 
January  31,  1929;  citing  Naval  Digest  1916,  pp.  22,  23,  “Affidavits,”  pars.  1,  5). 


ARGUMENTS : judge  advocate. 

The  record  showed  that  the  judge  advocate  did  not  desire  to  make  either  an 
opening  or  closing  argument,  whereas  counsel  for  the  accused  availed  himself  of 
the  privilege. 

[ P.  8]  By  waiving  his  right  to  sum  up  the  evidence  in  the  case,  the  judge 
advocate  failed  to  do  his  utmost  to  present  the  prosecution’s  side  of  the  case  to 
the  court.  Such  conduct  on  the  part  of  the  judge  advocate  was  held  to  be 
censurable  (File:  MM-Stomski,  William  Z/A17-20  (281226),  January  22,  1929, 
G.  C.  M.  Rec.  No.  70653). 


CHARGES  AND  SPECIFICATIONS : irregular — defect  cured  by  finding. 

The  alleged  offense  was  violation  of  a city  ordinance,  but  the  specification  did 
not  set  out  the  pertinent  part  of  the  local  ordinance  verbatim  and  show  that  the 
facts  constituted  a violation  of  such  ordinance  as  required  by  section  198,  Naval 
Courts  and  Boards. 

However,  since  the  accused  made  no  objection  and  the  evidence  as  adduced  by 
the  court  supplied  the  omission,  held,  the  finding  by  the  court  cured  the  defect 
(sec.  210,  N.  C.  & B.;  File:  MM-Farris,  Ceco  B/A17-21  (290201),  February  1, 
1929). 


CHARGES  AND  SPECIFICATIONS  : laying  of  specification  under  more  serious 

CHARGE.  THREATENING  TO  ASSAULT. 

The  specification  was  laid  under  the  charge  “Threatening  to  assault  his  supe- 
rior officer  while  in  the  execution  of  the  duties  of  his  office,”  whereas  it  supported 
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the  charge  “Threatening  to  strike  his  superior  officer  while  in  the  execution  of 
the  duties  of  his  office.” 

Held:  While  the  specification  may  be  held  to  support  the  charge  under  which 
laid,  since  an  assault  is  included  in  the  act  of  striking,  yet  in  view  of  the  more 
serious  offense,  it  should  properly  have  been  laid  under  the  more  serious  charge. 
Section  221,  Naval  Courts  and  Boards,  indicates  the  distinction  between  “strik- 
ing” and  “assaulting,”  and  states  that  “cases  of  threatening  to  assault  will  be 
rare,  and  usually  the  offense  will  be  assault,”  citing  C.  M.  O.  92,  1918,  page  17. 
See  also  C.  M.  O.  11,  1927,  6 (File:  MM-Faulkner,  Jasper/A17-20  (281016), 
December  10,  1928,  G.  C.  M.  Rec.  No.  70593). 


CHARGES  AND  SPECIFICATIONS:  specification  supporting  charge  other 

THAN  THAT  UNDER  WHICH  LAID.  THREATENING  TO  ASSAULT. 

The  specifications  under  the  charge  “Threatening  to  assault  his  superior  officer 
while  in  the  execution  of  the  duties  of  his  office”  alleged  the  use  by  the  accused 
of  the  words  “I’ll  get  you”  (followed  by  opprobrious  epithets)  to  two  of  his 
superior  officers  who  were  in  the  execution  of  the  duties  of  their  office. 

In  view  of  the  fact  that  the  particular  words  alleged  do  not  necessarily  allege 
a threat  to  assault  his  superior  officer,  held , that  the  specifications  should  have 
been  laid  under  the  charge  “Disrespectful  in  language  to  his  superior  officer 
while  in  the  [P.  9]  execution  of  his  office.”  However,  since  the  specifications 
in  question  properly  allege  offenses,  and  no  objection  was  made  at  the  time  of 
trial  as  to  the  charge  uder  which  they  were  laid,  and  since  the  sentence  awarded  is 
not  excessive  for  the  proper  charge,  held,  that  the  convictions  thereunder  should 
stand.  ( See  sec.  741  (b) , N.  C.  & B. ; File : MM-Steffin,  Frank  J/A17-20  (290105) , 
January  29,  1929,  G.  C.  M.  Rec.  No.  70633.) 


CHARGES  AND  SPECIFICATIONS : specification  to  be  laid  under  more 

SERIOUS  CHARGE  IT  SUPPORTS. 

The  specification  under  the  charge,  “Assaulting  another  person  in  the  Navy,” 
alleged  a striking.  While  this  specification  may  be  held  to  support  the  charge 
under  which  laid,  since  an  assault  is  included  in  the  act  of  striking,  yet  in  view 
of  the  more  serious  nature  of  the  offense,  it  should  more  properly  have  been 
laid  under  the  more  serious  charge,  namely,  “Striking  another  person  in  the 
Navy.”  (See  C.  M.  O.  11,  1927,  6.)  Section  221,  Naval  Courts  and  Boards, 
indicates  the  distinction  between  “striking”  and  “assaulting”  (File:  MM-Van 
Jones,  Arthur  P/A17-20  (281115),  January  28,  1929,  G.  C.  M.  Rec.  No.  70C60). 


CLEMENCY : members  of  court  make  recommendation  for. 

A recommendation  for  clemency  commenced  with  the  following  words: 

“The  court  makes  a unanimous  recommendation  for  clemency  * * 

Attention  was  invited  to  Naval  Digest  1916,  p.  82,  par.  35,  which  states : 

“A  recommendation  to  clemency  is  not  an  action  by  the  court  as  a body, 
but  by  the  individual  members  thereof,  and  it  should  not  be  stated  in  the 
record  that,  ‘the  court  recommends,’  but  that  ‘we  recommend.’  ” 

(See  also  sec.  705,  Naval  Courts  and  Boards.) 

Subject  to  the  above  remarks,  the  proceedings,  findings,  sentence,  and  the 
action  of  the  convening  authority  thereon  were  held  legal  (File:  MM-Davidson, 
Glenn  D/A17-20  (281101),  January  11?  1829,  G.  C.  M.  Rec.  No.  70445). 


CONFINEMENT,  PLACE  OF : policy  of  navy  department  where  dishonorable 

DISCHARGE  REMITTED. 

A general  court-martial  sentence  included  confinement  for  18  months,  dis- 
honorable discharge,  and  accessories.  The  convening  authority  reduced  the 
period  of  confinement  and  remitted  the  dishonorable  discharge,  designating  the 
naval  prison,  Mare  Island,  Calif.,  as  the  place  of  confinement. 

[P.  10]  Since  it  is  contrary  to  the  policy  of  the  Navy  Department  to  have  men 
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serving  in  naval  prisons  who  are  not  to  be  discharged  upon  completion  of  the 
sentence  of  confinement  in  other  than  an  honorable  status,  the  Secretary  of  the 
Navy  designated  the  receiving  ship,  San  Francisco,  Calif.,  as  the  place  of  con- 
finement for  the  unexpired  portion  of  the  sentence  (File:  MM-York,  Enfield/ 
A17-20  (281227),  January  22,  1929;  G.  C.  M.  Rec.  No.  70627,  citing  C.  M.  O.  8, 
1928,  8). 


EVIDENCE : hearsay. 

Where  a witness  quoted  the  remark  of  a third  party,  made  to  accused  in  the 
presence  of  said  witness,  but  it  was  not  given  as  evidence  to  establish  the  fact 
asserted  in  such  utterance,  Held:  This  testimony  did  not  come  within  the  hearsay 
rule  (citing  Greenleaf,  16th  ed.,  vol.  1,  par.  100),  and  accordingly  the  court’s 
ruling  in  sustaining  objection  of  the  accused  to  the  testimony  was  in  error  (File: 
MM-Hardy,  James/A17-20  ( 281025),  February  12,  1929). 


SENTENCE : confinement  at  hard  labor  ; reduction  in  rating. 

An  engineman  second  class,  U.  S.  Navy,  was  sentenced  to  be  reduced  to  the 
rating  of  fireman  third  class,  to  be  confined  for  a period  of  12  months,  to  be 
dishonorably  discharged  and  to  suffer  all  the  other  accessories  of  said  sentence 
as  prescribed  by  section  888,  Naval  Courts  and  Boards. 

In  accordance  with  note  28  under  section  883  (supra),  this  man  should  have 
been  reduced  to  the  rating  of  apprentice  seaman,  that  being  the  lowest  rating 
of  an  engineman  second  class  (table  III  under  sec.  953,  N.  C.  & B ; File:  MM- 
Baker,  Earnest  R/A17-20  (281222),  January  28,  1929,  G.  C.  M.  Rec.  No.  70688). 


ADDITIONAL  NUMBER  OFFICERS : promotion  of,  after  selection. 

An  officer  designated  for  engineering  duty  only  under  act  of  August  29,  1916 
(39  Stat.  580;  34  U.  S.  C.,  sec.  71),  and  who  is  an  additional  number  under  other 
provisions  in  the  same  act  (34  U.  S.  C.,  sec.  296)  is  not  entitled,  after  selection, 
to  be  promoted  with  the  officer  next  above  him,  which  would  result  in  advancing 
him  one  number  in  his  grade  without  authority  of  law.  Officers  who  occupy 
the  status  of  additional  numbers  in  grade  are,  unless  the  act  making  them 
additional  numbers  specifically  provides  otherwise,  neither  promoted  with  their 
next  immediate  senior  nor  their  next  immediate  junior  in  said  [P.  11]  grade, 
but  promoted  precisely  as  said  officers  would  be  promoted  if  they  were  not  addi- 
tional numbers  citing  Sec.  Navy  decisions  of  February  25,  1914,  File  11130-23 ; 
and  January  8,  1915,  File  11130-26 ; C.  M.  O.  6,  1915 ; see  also  Naval  Digest  1916. 
p.  17 ; File:  OO-Greenlee,  Halford  R/P17-2  290211),  February  20,  1929) 


APPROPRIATIONS : improvements,  navy  mine  depot,  yorktown,  va. 

Held:  The  cost  of  proposed  construction  of  a barbed-wire  fence  upon  the 
boundary  of  the  Navy  Mine  Depot,  Yorktown,  Va.,  is  properly  chargeable  to 
the  appropriation  “Additional  Storage  and  Incidental  Improvement,  Navy  Mine 
Depot,  Yorktown,  Va.,”  such  a fence  being  included  in  the  words  “Incidental 
improvements”  (File:  NT3-2/N3-4  (281117),  January  21,  1929). 


APPROPRIATIONS : improvements,  navy  mine  depot,  yorktown,  va. 

Held:  The  appropriation  made  by  the  Urgent  Deficiency  Act  of  February  28, 
1927  (44  Stat.  1253),  for  “incidental  improvements”  at  the  Navy  Mine  Depot, 
Yorktown.  Va.,  is  not  chargeable  with  the  cost  of  proposed  purchase  of  equip- 
ment to  be  used  in  maintenance  of  roads  and  other  improvements  at  said 
mine  depot.  As  no  reference  is  made  to  maintenance  in  the  special  appropri- 
ation, the  fund  applicable  for  this  expenditure  is  that  usually  employed  for 
the  maintenance  of  the  station  (File:  NT3-2/N34  (281102)-S,  January  21,  1929). 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  37  1245 


[C.  M.  O.  No.  2—1929] 

APPROPRIATIONS:  repair  of  floating  derrick,  allocated  to  naval  academy. 

Held:  The  repair  of  a floating  derrick  allocated  to  the  Naval  Academy,  to 
be  undertaken  at  the  Norfolk  Navy  Yard,  is  properly  chargeable  to  the  appro- 
priation “Maintenance,  Bureau  of  Yards  and  Docks”  rather  than  to  the 
appropriation  “Maintenance  and  Repairs,  Naval  Academy”  (File:  YD51/L4-3 
(290131),  February  11,  1929). 


AUTOMOBILES : privately  owned  ; license  tags. 

Question  as  to  whether  the  State  of  Virginia  or  the  District  of  Columbia 
has  jurisdiction  in  the  matter  of  the  license  tags  to  be  carried  on  privately 
owned  automobiles  of  naval  personnel  stationed  at  Radio,  Va.,  whose  official 
address  is  Receiving  Station,  Washington,  D.  C. 

Held:  Since  the  motor  vehicles  for  which  the  State  of  Virginia  demands 
that  Virginia  licenses  be  obtained  are  privately  owned  by  naval  personnel  on  duty 
at  the  naval  radio  station,  Radio,  Va.,  the  question  of  whether  or  not  said  auto- 
mobiles shall  be  required  to  display  the  license  tags  of  the  State  of  Virginia 
is  one  arising  between  the  said  personnel  and  the  said  authorities  [P.  12] 
of  the  State  of  Virginia  (citing  Op.  J.  A.  G.,  approved  May  27,  1924,  File: 
Q8-864-357 : 6). 

The  conclusion  above  reached  is  based  on  the  fact  that  the  jurisdiction  of 
each  State  over  its  highways  is  paramount  and  that  it  is  within  the  province 
of  the  authorities  of  the  State  of  Virginia  to  determine  whether  or  not  auto- 
mobiles owned  by  individuals  residing  in  other  jurisdictions  may  be  permitted 
to  use  its  highways  and  the  circumstances  under  which  such  highways  may 
be  used.  While  reciprocal  relations  exist  between  the  State  of  Virginia  and 
the  District  of  Columbia,  it  is  within  the  discretion  of  the  authorities  of  said 
State  to  determine  whether  or  not  the  privately  owned  automobiles  of  resi- 
dents of  the  District  of  Columbia  or  individuals  temporarily  residing  in  the 
State  of  Virginia  conform  with  the  provisions  of  said  reciprocity  agreement 
(File:  A2-14/N33-1  (290119),  February  20,  1929). 


CIVIL  ESTABLISHMENT  : temporary  clerks  ; per  diem  ; holidays. 

Held:  Per  diem  employees  serving  under  a number  of  temporary  appoint- 
ments aggregating  twelve  consecutive  months  or  more  are  not  entitled  to  allow- 
ance for  legal  holidays  (citing  Comptroller  General’s  decision  of  July  5.  1924, 
4 Comp.  Gen.  18;  File:  LL-L16-4  (11)  (281211),  February  15,  1929). 


CONTRACTS  : award  of  ; misunderstanding  among  bidders  as  to  requirements. 

Due  to  a discrepancy  in -one  of  Navy  Department  drawings  showing  the 
requirements  of  Bureau  of  Ordnance  as  to  certain  powder  and  cartridge  tanks, 
there  was  misunderstanding  among  bidders  as  to  the  intent  of  the  Navy 
requirements,  and  a bidder  other  than  the  low  bidder  on  the  classes  covered 
by  said  drawing  protests  the  award  to  the  low  bidder,  alleging  its  bid  would 
have  been  much  lower  had  it  not  been  for  the  misunderstanding. 

Held:  Having  been  put  on  notice  that  procurement  of  the  tanks  required 
may  be  had  at  prices  lower  than  bid,  the  only  way  to  protect  the  interests  of 
the  United  States  in  the  premises  is  the  rejection  of  all  bids  under  this  class 
(citing  6 Comp.  Gen.  514).  The  proper  procedure  in  the  case  for  the  pro- 
tection of  the  interests  of  the  United  States  is  the  award  to  the  lowest 
bidder  under  each  class  where  no  misunderstanding  existed,  a rejection  of 
the  class  involved  in  a misunderstanding  as  to  the  requirements  of  the  Navy, 
and  a readvertisement  for  the  articles  required  (File:  S78-3/L4-2  (290102), 
January  31,  1929). 
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CONTRACTS:  interpretation  of;  “other  disaster.” 

The  Midvale  Company  request  an  extension  of  46  days  in  the  delivery  of 
a gun  under  a contract  with  the  Navy,  due  to  an  accident  to  their  rifling 
head,  necessitating  its  rebuilding  before  proceeding  [P.  13]  further  with 
work  on  the  gun,  claiming  such  accident  comes  within  the  provisions  of  the 
contract  authorizing  extensions  for  certain  causes  and,  in  addition  thereto, 
“other  disaster.” 

The  words  “or  other  disaster”  as  used  in  the  contract,  following  as  they 
do  the  phrase  “strikes,  riots,  fire,”  must  be  construed  as  covering  disasters 
of  a kind  similar  to  those  specifically  mentioned  (20  Comp.  Dec.  812;  26  Comp. 
Dec.  275).  Accordingly,  held,  the  contract  does  not  authorize  an  extension 
of  time  on  the  grounds  alleged  (File:  S72-4/L4-3  (281219),  January  31,  1929). 


EIGHT-HOUR  LAW:  repairs  to  government  vessels. 

The  S.  S.  George  Washington  is  a vessel  of  the  United  States,  having  been 
transferred  to  the  U.  S.  Shipping  Board  by  section  4 of  the  Merchant  Marine 
Act  of  1920  (46  U.  S.  C.,  sec.  863).  Therefore,  held:  Authority  may  not  be 
granted  lawfully  to  the  commandant  of  the  Navy  Yard,  Norfolk,  Va.,  to  require 
or  permit  laborers  or  mechanics  to  work  more  than  8 hours  in  any  one  calendar 
day  while  engaged  in  repairing  the  S.  S.  George  Washington,  such  work  being 
within  the  purview  of  the  act  of  March  3,  1913  (40  U.  S.  C.,  sec.  321;  File: 
NY6/P18-2  (4)  (290128),  February  20,  1929,  citing  29  Op.  Atty.  Gen.  395). 


MISCONDUCT:  accident. 

Deceased,  who  was  on  authorized  leave,  was  killed  when  an  automobile  in 
which  he  was  driving  alone  overturned.  According  to  an  eyewitness,  deceased, 
who  was  driving  along  a straight  and  level  stretch  of  road,  reached  up  with 
both  hands  to  catch  his  hat,  which  had  been  blown  by  a puff  of  wind,  and  in 
so  doing  lost  control  of  the  car. 

Held:  As  it  appears  that  the  death  of  this  man,  while  on  authorized  leave, 
was  accidental,  it  was  not  due  to  his  own  misconduct  (File:  MM-Prentiss, 
Geo.  R/P2-5  ( 2)  (290215),  February  21,  1929). 


MISCONDUCT:  rebuttal;  failure  to  make  statement  precludes  subsequent 

reopening  of  case. 

An  enlisted  man  of  the  Navy,  while  intoxicated  ashore,  struck  his  right 
wrist  on  broken  glass,  inflicting  a deep  wound.  The  disability  was  held  to 
be  the  result  of  his  own  misconduct.  At  that  time  he  stated  that  he  desired 
to  submit  no  statement  in  rebuttal.  About  four  months  later,  another  medical 
survey  was  held  in  his  case,  which  gave  the  diagnosis  “Cicatrix,  skin,  right 
wrist,”  which  the  Bureau  of  Medicine  and  Surgery  stated  to  be  a sequella 
of  the  former  injury.  He  submitted  a statement  in  rebuttal  to  the  effect  that 
as  the  original  injury  could  have  occurred  whether  he  was  drinking  or  not, 
he  considers  that  it  was  purely  accidental. 

[P.  14]  Held:  The  original  misconduct  entry  is  no  longer  open  to  question. 
As  no  claim  was  made  in  the  statement  in  rebuttal  that  the  present  disability 
was  not  directly  traceable  to  the  previous  one,  and  the  Bureau  of  Medicine 
and  Surgery  states  that  it  is  a sequella  of  the  former  one,  the  present  disability 
is  due  to  the  man’s  own  misconduct.  (File:  MM-Anderson,  John  W/P2-5  (2) 
(290125),  February  5,  1929). 


NAVAL  RESERVE : service  for  transfer  to  fleet  naval  reserve. 

A man  served  one  enlistment  in  the  Regular  Navy,  terminating  December  23, 
1915 ; November  2,  1916,  enrolled  in  the  Naval  Reserve  Force,  more  than  four 
months  from  the  date  of  his  discharge  from  the  Regular  Navy,  and  continued 
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in  the  Naval  Reserve  until  January  23,  1929,  under  subsequent  reenrollments, 
each  within  four  months  from  the  date  of  his  discharge  from  his  previous  en- 
rollments. Held:  Pursuant  to  a previous  decision  of  the  Navy  Department  of 
January  4,  1928,  file  MM-Alexander,  Edgar  S/P19-2  (1)  (271118)  ; see  C.  M.  O. 
, 1,  1928,  15),  if  subsequently  enlisted  in  the  Regular  Navy,  this  man  may  transfer 

to  the  Fleet  Naval  Reserve  under  the  provisions  of  U.  S.  Code,  title  34,  sec.  784, 
:i  after  twenty  years’  service,  provided  he  is  found  physically  and  otherwise 
I qualified  to  perform  duty  in  time  of  war  and  applies  for  such  transfer  as  re- 
quired by  said  section  784  (see  also  Op.  J.  A.  G.,  approved  November  5,  1927. 
File  P19-2  (D/A2-15  (270920)  ; C.  M.  O.  11,  1927,  8;  File:  MM-Grismer,  John 
A/P19-2  (290129),  February  13,  1929). 

PENSION:  NAVY  SERVICE  UNDER  SECTION  4757,  REVISED  STATUTES.  EFFECT  OF 
DISHONORABLE  DISCHARGE. 

I After  eleven  years’  service,  a man  was  dishonorably  discharged  from  the 
Navy  on  November  30,  1915 ; he  reenlisted  on  August  27,  1917,  and  was  given 
a good  discharge  June  9,  1922. 

Section  4757,  Revised  Statutes,  accords  relief  from  the  naval  pension  fund 

I to  disabled  persons  who  have  served  in  the  Navy  or  Marine  Corps  as  enlisted 
men,  or  as  appointed  petty  officers,  or  both,  “for  a period  not  less  than  ten 
years,  and  not  been  discharged  for  misconduct.” 

It  has  been  held  that  the  words  “not  been  discharged  for  misconduct”  mean 
not  been  so  discharged  for  the  period  named  in  the  statute  and  not  that  the 
applicant  must  never  have  been  so  discharged  (J.  A.  G.  memo,  of  July  18, 
1911,  File  26510-532).  This  is  the  most  liberal  construction  which  can  be  placed 
on  this  statute.  Accordingly,  held:  the  dishonorable  discharge  in  this  case  of 
November  30,  1915,  acts  as  a bar  to  the  counting  of  service  previous  thereto 
for  the  purposes  of  the  statute  (File:  MM-Celis,  Juan/P19-1  (290208),  Febru- 
ary 25,  1929;  citing  but  not  following  Op.  J.  A.  G.  of  August  11,  1917,  File 
26510-1347). 


[P.  15]  PUBLIC  PROPERTY:  transfer  of,  from  one  naval  activity  to 

ANOTHER. 

Held:  An  engineer’s  transit  which  is  in  excess  of  the  requirements  at  the 
naval  ordnance  plant,  South  Charleston,  W.  Va.,  may  be  transferred  to  the 
Navy  Yard,  Charleston,  S.  C.,  it  appearing  from  the  facts  in  the  case  that  the 
transit  in  question  does  not  fall  within  the  prohibition  imposed  by  the  Naval 
Appropriation  Act  approved  July  12.  1921  (42  Stat.  128:  31  U.  S.  C.  sec.  638), 
restricting  the  transfer  of  material  procured  from  ordnance  appropriations 
thereafter  made  for  use  for  other  than  ordnance  purposes  (File:  L11-9/EN6 
(290128),  Febuary  6,  1929). 


REPAIRS  TO  NAVAL  VESSELS : statutory  limit  of  cost  of — credit  for  mate- 
rial RETURNED  TO  STORE. 

Held:  To  credit  the  salvage  value  of  old  material  removed  from  a vessel  to  the 
statutory  limit  of  cost  of  repairs,  appropriations  for  which  cost  had  been  made 
by  the  Congress  on  the  basis  of  estimates  computed  without  including  an  allow- 
ance for  such  salvage  value,  would  have  the  effect  of  augmenting  such  appropria- 
tions and  increasing  the  statutory  limit  without  the  authority  of  Congress.  This 
procedure  is  not  legally  authorized  (File  : L16-3  ( 25)  (290119),  February  16, 1929; 
citing  7 Comp.  Gen.  391). 


REWARD  : deserters — payment  of. 

A straggler’s  reward  of  $25  was  offered  for  the  apprehension  and  delivery  to 
naval  authority  of  an  enlisted  man  who  failed  to  return  to  his  ship  at  the  expira- 
tion of  three  days’  leave  of  absence.  On  information  furnished  by  his  mother, 
he  was  taken  into  custody  at  his  home  by  a naval  guard  and  delivered  to  the 
Navy  recruiting  station,  Seattle,  Wash.  While  in  charge  of  guard  en  route  to 
receiving  barracks,  Puget  Sound,  he  disappeared  and  could  not  thereafter  be 
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located  by  the  guard.  He  was  later  apprehended  by  a police  officer,  who  delivered 
him  to  the  receiving  barracks,  Navy  Yard,  Puget  Sound,  and  who  now  claims  the 
reward. 

Held:  The  reward  may  not  be  paid  to  said  police  officer  as  the  offer  of  reward 
had  automatically  terminated  upon  the  previous  apprehension  and  delivery  of 
the  straggler  (File:  MM-Collins,  Donald  F/P13-8  (290105),  January  31,  1929; 
citing  Ops.  J.  A.  G.  of  February  24,  1926;  File  26516-419 : 1-J  and  January  17, 
1928;  File  MM-Preiss,  John/P13-8  (1)  ( 280103  )-K),  and  distinguishing  Op. 
J.  A.  G.  of  December  18,  1928;  File  MM-Weingroff,  Harry  H/P13^8  (281124). 


VESSELS  OF  THE  NAVY : authority  to  charter. 

Held:  There  is  no  authority  under  existing  law  the  for  Secretary  of  the  Navy 
to  charter  a vessel  of  the  Navy.  Under  sec.  6 [P.  16]  of  the  Shipping  Act 

(39  Stat.  730;  46  U.  S.  C.,  sec.  806)  , authority  is  given  to  the  President  to  transfer 
vessels  of  the  Navy  to  the  Shipping  Board.  The  Shipping  Board  has  authority 
to  charter  vessels  under  its  control  to  other  persons  (File:  FS-Rappahan- 
nock/Lll-3  (290116),  February  26,  1929). 


VESSELS  OF  THE  NAVY : transferred  to  coast  guard. 

A naval  vessel  was  transferred  to  the  Treasury  Department  by  authority  of 
the  act  of  April  21,  1924  (43  Stat.  105),  entitled  “An  act  to  authorize  a tem- 
porary increase  of  the  Coast  Guard  for  law  enforcement,”  sec.  1 of  which  act  is 
now  embodied  in  the  U.  S.  Code  as  sec.  56  of  title  14.  The  vessel  was  stricken 
from  the  Navy  list.  The  vessel  being  no  longer  of  use  to  the  Coast  Guard,  ques- 
tion whether,  under  the  law,  this  vessel  should  be  turned  back  to  the  Navy  or 
may  be  sold  or  scrapped  by  the  Coast  Guard. 

Held:  The  transfer  of  the  vessel  to  the  Treasury  Department  for  the  use  of 
the  Coast  Guard  involved  merely  a temporary  change  of  custody  from  the  Secre- 
tary of  the  Navy  to  the  Secretary  of  the  Treasury ; the  said  vessel  has  continued 
to  be  a vessel  of  the  Navy ; and,  being  no  longer  of  use  to  the  Coast  Guard,  it 
should  be  returned  to  the  custody  of  the  Secretary  of  the  Navy  to  be  retained 
by  the  Navy  or  disposed  of  in  accordance  with  the  statutes  applicable  to  other 
naval  vessels  (citing  File  3788-293,  January  29,  1926,  and  File  L11-10/EX 
(260716),  July  23,  1926). 

The  mere  fact  of  striking  a vessel  from  the  Navy  list  does  not  change  its  status 
as  a vessel  of  the  Navy  ( Pierce  v.  U.  $.,  33  Ct,  Cls.  294,  March  21,  1898;  File: 
DD33/L11-3  (281222),  February  1,  1929). 


WAR  SUPPLIES : sale  of,  under  act  of  july  9,  1918. 

Public  Resolution  No.  64,  approved  March  3,  1921  (41  Stat.  1359,  ch.  136),  set 
the  date  of  the  termination  of  the  national  emergency  created  by  the  World  War 
as  March  3,  1921.  Accordingly,  held:  Under  the  Army  Appropriation  Act  of  July 
9,  1918  (40  Stat.  850;  40  U.  S.  C.  Sup.,  sec,  31*4),  authorizing  the  sale  of  war 
supplies,  the  articles  of  war  supplies  must  have  been  acquired,  or  at  least  con- 
tracted for,  between  the  dates  April  6,  1917,  and  March  3,  1921  (File:  S82/P8-2 
(1)  (280802),  December  29,  1928;  overruling  J.  A.  G.  Opinion  of  September  30, 
1922,  holding  that  the  national  emergency  for  the  purpose  of  the  above  act  of 
July  9, 1918,  terminated  at  the  Armistice,  November  11,  1918) . 


C.  M.  O.  3—1929 

[P.  3]  AIRCRAFT : charge,  “through  negligence  suffering  a vessel  of  the 

NAVY  TO  BE  HAZARDED,”  INAPPLICABLE  TO. 

EVIDENCE : opinion. 

FINDINGS  : disapproval  of — acquittal  not  supported  by  evidence. 
MEMBERS  OF  COURT:  criticized';  failure  to  convict. 

VIOLATION  OF  ORDERS : justification  for,  by  military  inferior. 

Ensign  Emerson  A.  Austen,  A-F,  U.  S.  Naval  Reserve,  was  tried  by  general 
court  martial  by  order  of  the  commander  Aircraft  Squadrons,  Battle  Fleet, 
U.  S.  Pacific  Fleet,  on  board  the  U.  S.  S.  Langley,  on  October  25,  1928,  and 
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acquitted  of  charge  I,  “Conduct  to  the  prejudice  of  good  order  and  discipline 
(violating  a lawful  order  issued  by  commander  Aircraft  Squadrons,  Hattie  Fleet, 
relative  to  flying  airplanes,  resulting  in  damage  to  airplane  and  certain  electric 
wires).”  The  convening  authority  authorized  and  directed  the  judge  advocate 
to  enter  a nolle  prosequi  to  charge  II,  “Through  negligence  suffering  an  aircraft 
of  the  Navy  to  be  hazarded.” 

[P.  4]  On  November  27,  1928,  the  convening  authority  approved  the  proceed- 
ings,* but  disapproved  the  findings  and  acquittal,  placing  the  following  remarks 
on  the  record : 

“After  carefully  reviewing  the  proceedings  in  the  foregoing  case  of 
Ensign  Emerson  A.  Austen,  A-F,  U.  S.  Naval  Reserve,  the  c<  nvenii  a anti  >r- 
ity  is  at  loss  to  understand  the  line  of  reasoning  followed  by  the  court  in  this 
case  and  their  arrival  at  a finding  of  not  guilty.  In  the  opinion  of  the  con- 
vening authority  every  allegation  in  the  specification  is  supported  by  evidence 
produced  by  the  prosecution;  considerable  of  which  is  even  admitted  by  the 
accused  before  the  court. 

“The  reviewing  authority  is  of  the  opinion  that  the  acquittal  in  this  case 
must  have  been  based  on  one  of  two  grounds:  either  the  court  considered 
there  was  an  absence  of  necessary  culpability,  in  which  case  the  decision  was 
within  the  province  of  the  court,  or  the  court  considered  the  youth  and  in- 
experience of  the  accused  did  not  justify  a conviction.  If  the  court  acted  on 
this  latter  assumption  it  acted  beyond  its  jurisdiction  and  assumed  unto 
itself  the  prerogatives  and  rights  of  the  reviewing  authorities. 

“Subject  to  the  foregoing  remarks,  the  proceedings  in  the  foregoing  case 
of  Ensign  Emerson  A.  Austen,  U.  S.  Naval  Reserve,  are  approved,  but  the 
findings  and  acquittal  are  disapproved.  He  will  be  released  from  arrest  and 
restored  to  duty.” 

On  January  31,  1929,  the  Judge  Advocate  General  of  the  Navy  placed  the  fol- 
lowing remarks  on  the  record  : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Ensign  Emerson  A.  Austen,  U.  S.  Naval  Reserve,  it  is  noted 
that  the  accused  was  tried  and  acquitted  of  the  charge  ‘Conduct  to  the 
prejudice  of  good  order  and  discipline,’  the  specification  of  which  reads  as 
follows : 

“ ‘In  that  Emerson  A.  Austen,  now  an  Ensign,  A-F,  U.  S.  Naval  Roserve, 
while  so  serving  with  VF  SQUADRON  THREE-B,  Aircraft  Squadrons, 
Battle  Fleet,  did,  on  or  about  September  5,  1928,  in  violation  of  a lawful 
order  issued  on  or  about  June  26,  1928,  by  commander  Aircraft  Squadrons, 
Battle  Fleet,  providing  as  follows : “I.  ATI  flying  is  to  be  governed  in  accord- 
ance with  ‘Rules  of  the  Road  for  Aircraft,’  Bureau  of  Aeronautics  Manual, 
articles  1507  to  1544,  inclusive,  * * wilfully,  knowingly,  and  wUhout 

justifiable  cause,  pilot,  operate  and  fly  U.  S.  naval  airplane,  type  “UO-1,” 
number  A-6866,  over  the  terrain  known  as  Otay  Valley,  or  adjacent  thereto, 
in  the. County  of  San  Diego,  State  [P.  5]  of  California  at  such  low  altitude 
as  to  strike  certain  electric  wires  in  the  said  Otay  Valley,  resulting  in  damage 
to  said  wires  and  to  aforesaid  airplane.’ 

“2.  The  accused  admitted  that  as  pilot  of  the  plane  engaged  in  giving  an 
enlisted  man  flight  training,  that  consisted  of  merely  time  in  the  air  for  the 
passenger,  he  flew  at  an  altitude  of  less  than  200  feet  down  the  Otay  Valley 
and  that  as  a result  of  this  low  flying  the  plane  struck  high-tension  wires 
stretched  across  the  valley,  resulting  in  the  plane  crashing.  In  fact,  the 
accused  through  judicial  admissions  and  testimony  given  on  the  stand  as  a 
witness  in  his  own  behalf,  admitted  all  the  material  allegations  in  the  specifi- 
cation, including  knowledge  of  the  orders  and  publications  in  question,  except 
that  the  accused  did  not  admit  that  the  act  of  low  flying  was  done  without 
justifiable  cause;  and  he  sought  to  show  as  a matter  of  fact  that  in  living 
low  as  he  admittedly  did,  he  was  justified  therein.  Evidence  that  w^s  intro- 
duced showed  that  the  accused  left  the  naval  air  station  (North  Island)  at 
San  Diego,  Calif.,  on  a flight  to  acquire  experience  in  flying  the  IJ-0  type 
of  airplane,  including  landings  at  local  fields  and  general  air  maneuvers 
wdthin  20  miles  of  San  Diego;  that  after  landing  at  Ream  Field,  he  flew  up 
Otay  River  bed  at  an  altitude  of  from  100  to  200  feet  for  a distance  of  8 to 
10  miles  toward  Otay  Mesa  landing  field ; and  that  he  had  been  warned  of 
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the  danger  involved  in  low  flying  on  cross  country  and  of  the  disciplinary 
action  that  would  be  taken  for  violation  of  flying  rules.  The  accused  testified 
that  the  presence  of  low  fog  does  not  necessarily  mean  it  is  hazardous  to 
fly  from  North  Island  to  Otay  Mesa,  that  with  the  presence  of  fog  it  is 
customary  to  ‘bust  through’  from  North  Island  to  Otay  Mesa,  which  is  not 
ever  considered  hazardous,  and  that  he  had  done  so  frequently. 

“3.  Aircraft  Squadrons,  Battle  Fleet,  General  Order  No.  7-28,  which  was 
introduced  in  evidence  by  the  prosecution,  but  which  incidentally  the  court 
convened  by  commander  Aircraft  Squadrons,  Battle  Fleet,  should  have  taken 
judicial  notice  of,  provides  that  ‘all  flying  is  to  be  governed  in  accordance 
with  rules  of  the  road  for  aircraft,  Bureau  of  Aeronautics  Manual,  articles 
1507-1544,  inclusive.’  Article  1524  of  the  Bureau  of  Aeronautics  Manual 
1927,  which  was  likewise  introduced  in  evidence  by  the  prosecution,  but  of 
which  the  court  could  have  taken  judicial  notice,  provides  that  ‘aircraft  shall 
not  fly  at  low  altitudes  over  populous  districts  or  over  such  terrain  as  will 
endanger  life  or  property  in  case  of  motor  failure  or  temporary  loss  of 
control.’ 

“4.  The  reasons  assigned  by  the  accused  for  flying  a distance  of  ten  miles 
at  such  a low  altitude  up  the  valley  [P.  6]  over  which  he  knew  at  least  one 
set  of  high-tension  wires  crossed,  was  that  he  was  seeking  to  determine  under 
the  then  conditions  of  light  fog  whether  or  not  there  was  a suitable  landing 
place  which  he  could  use  at  some  time  in  the  future  should  occasion  arise. 
It  was  readily  admitted  by  the  accused  that  there  was  no  immediate  need 
of  his  making  a landing  and  that  his  engine  was  functioning  properly. 

“5.  It  is  apparent  that  the  above-quoted  excerpt  from  the  Bureau  of  Aero- 
nautics Manual  very  clearly  forbids  just  such  low  flying  as  that  indulged  in 
by  the  accused  which  resulted  in  his  crash  in  the  present  case.  Neither  this 
excerpt  nor  the  orders  of  the  commander  Aircraft  Squadrons,  Battle  Fleet, 
contain  any  provision  whereby  a pilot  could  infer  that  the  observance  of  the 
terms  thereof  is  a matter  within  his  discretion,  to  be  complied  with  or  not 
according  to  his  decision  as  to  the  advisability  thereof.  In  reference  to  the 
matter  of  justification  for  the  violation  of  an  order,  Naval  Courts  and  Boards, 
section  220,  points  out  that  to  justify  from  a military  point  of  view  a military 
inferior  in  disobeying  the  order  of  a superior,  the  order  must  be  one  requiring 
something  to  be  done  which  is  palpably  a breach  of  law  and  a crime  or  an 
injury  to  a third  person,  or  is  of  a serious  character  (not  involving  unimpor- 
tant consequences  only)  and  if  done  would  not  be  susceptible  of  being  righted. 
An  order  requiring  the  performance  of  a military  duty  or  act  cannot  be  dis- 
obeyed with  impunity  unless  it  has  one  of  these  characteristics.  Were  it  to 
be  held  that  the  failure  to  obey  or  disobedience  of  orders  in  this  case  was 
justified,  as  contended  by  the  accused,  the  effect  would  be  to  permit  low 
flying  at  any  time  the  pilot  might  consider  it  desirable  and  to  render  entirely 
nugatory  the  order  that  prohibits  such  flying. 

“6.  In  view  of  the  above  this  office  concurs  with  the  convening  authority 
in  his  statement  that,  ‘the  convening  authority  is  at  a loss  to  understand  the 
line  of  reasoning  followed  by  the  court  in  this  case  and  their  arrival  at  a 
finding  of  not  guilty,’  and  is  of  the  opinion  that  the  acquittal  is  not  justified 
by  the  evidence  adduced. 

“7.  It  is  further  noted  (page  18  of  the  record)  that  the  accused  while  a 
witness  on  the  stand  on  direct  examination  was  asked  the  following  question : 

“ ‘In  your  honest  opinion  do  you  believe  that  you  carried  out  the  spirit 
and  letter  of  that  regulation?’ 

to  which  the  judge  advocate  objected.  The  objection  was  not  sustained  by 
the  court  and  the  accused  answered  as  follows : 

“ ‘I  do.  In  my  opinion  I carried  out  the  spirit  of  that  rule.’ 

[P.  7]  “It  is  the  opinion  of  this  office  that  the  above  question  was  prop- 
erly objected  to  and  that  such  objection  should  have  been  sustained.  The 
question  called  for  the  opinion  of  the  witness  as  to  the  very  issue  the  court 
itself  was  called  upon  to  decide  based  upon  all  the  evidence  adduced.  The 
answer  to  the  question  asked  does  not  fall  within  the  exceptions  to  the  rule  that 
witnesses  cannot  state  opinions,  as  given  in  section  424  to  427,  inclusive,  of 
Naval  Courts  and  Boards,  1923”  (See  General  Court-Martial  Record  Nov 
70175,  File:  MM-Brown,  Roy/A17-20  (281009)  ; C.  M.  O.  1, 1929,  30). 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 1251 

[C.  M.  O.  No.  3—1929] 


“8.  Subject  to  the  foregoing  remarks  it  is  the  opinion  of  this  office  that  the 
proceedings  in  the  foregoing  general  court-martial  case  of  Ensign  Emerson  A. 
Austen,  U.  S.  Naval  Reserve,  and  the  action  of  the  convening  authority  in 
disapproving  the  findings  and  acquittal,  are  legal. 

“9.  Referred  to  the  Chief  of  the  Bureau  of  Navigation  for  his  information.” 

On  February  5,  1929,  the  Chief  of  the  Bureau  of  Navigation  forwarded  the 
record  to  the  Secretary  of  the  Navy,  placing  the  following  remarks  on  the  record : 

“1.  Forwarded.  The  remarks  of  the  Judge  Advocate  General  are  concurred 
in. 

“2.  This  Bureau  is  impressed  with  the  evil  consequences  which  may  llow 
from  this  miscarriage  of  justice.  The  action  of  this  court  can  be  taken  only 
as  an  encouragement  to  others  thus  employed  to  disregard  similar  mandatory 
safety  orders,  with  concomitant  increase  in  casualties. 

“3.  The  members  of  this  court  were  all  officers  employed  on  aeronautical 
duty.  The  acquittal  of  the  accused  shows  that  these  officers,  or  a majority 
of  them,  hold  that  compliance  with  orders,  admittedly  legal  and  issued  by 
competent  authority,  is  not  necessary,  when  in  the  opinion  of  the  aviator  to- 
whom  these  orders  are  addressed,  compliance  with  them  is  not  desirable. 
This  Bureau  does  not  believe  that  this  attitude  of  the  majority  of  the  mem- 
bers of  this  court  reflects  service  opinion  of  aeronautical  personnel,  and  in 
order  to  check  the  spread  of  a view  so  inimical  to  naval  discipline  it  is 
recommended  that  a circular  letter,  in  addition  to  the  usual  published  court- 
martial  orders,  be  addressed  to  all  commands,  quoting  in  brief  the  facts  of 
this  case,  the  opinion  of  the  Judge  Advocate  General  thereon,  and  the  fore- 
going remarks. 

“4.  It  is  further  recommended,  if  the  Judge  Advocate  General  concurs  in 
the  argument  by  the  counsel  for  the  accused  and  the  resulting  action  of  the 
convening  authority  that  the  law  does  not  support  the  second  charge,  that 
steps  be  taken  to  amend  the  Articles  for  the  Government  of  the  Navy  in  such 
manner  as  may  be  necessary  in  order  that  such  [P.  8]  a charge  will  lie 
against  an  officer  or  man  of  the  naval  service  who  through  negligence  suffers 
an  aircraft  of  the  Navy  to  be  hazarded.” 

On  March  2,  1929,  the  Secretary  of  the  Navy  approved  the  remarks  of  the  Judge 
Advocate  General  and  the  remarks  and  recommendations  of  the  Chief  of  the 
Bureau  of  Navigation  in  this  case. 


BEST  EVIDENCE  RULE : written  documents  ; peoof  of  correspondence 

WHICH  FORMS  PART  OF  SPECIFICATIONS. 

EVIDENCE,  HEARSAY:  exceptions  to  rule  against — (i),  where  question 

AT  ISSUE  IS  WHETHER  A LETTER  OR  ENDORSEMENT  WAS  WRITTEN  AND  NOT  THE 

TRUTH  OF  ITS  CONTENTS;  (2)  WHERE  FAILURE  OF  ACCUSED  TO  REPLY  TO  STATE- 
MENTS IN  ENDORSEMENT  IS  AN  IMPLIED  ADMISSION. 

Lieutenant  (Junior  Grade)  Thomas  R.  Molloy,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard, 
Puget  Sound,  Washington,  October  12  to  December  27,  1928,  and  convicted  of 
the  following  charges : 

Charge  1. — Conduct  to  the  prejudice  of  good  order  and  discipline  (passing 
worthless  checks ; failing  to  pay  bills). 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman  (failing  to 
keep  his  word  after  making  statements  that  certain  debts  were  just  and 
would  be  paid). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service. 

On  March  11,  1929,  the  Judge  Advocate  General  of  the  Navy  placed  the 
following  remarks  on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  case  of 
Lieutenant  (Junior  Grade)  Thomas  R.  Molloy,  U.  S.  Navy,  it  is  noted  that 
the  accused  was  tried  under  two  charges — charge  I ‘Conduct  to  the  preju^ 
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dice  of  good  order  and  discipline,  (8  specifications),  and  charge  II  ‘Conduct 
unbecoming  an  officer  and  a gentleman’  (2  specifications).  The  specifica- 
tions in  support  of  charge  II  are  as  follows : 

“ ‘Specification  1. — In  that  Thomas  R.  Molloy,  now  a lieutenant  (junior 
grade),  U.  S.  Navy,  having,  on  or  about  June  7,  1928,  while  so  serving 
at  the  U.  S.  naval  hospital,  San  Diego,  Calif.,  been  reported  to  the  Bureau 
of  Navigation,  Navy  Department,  by  Alexander,  Merchant  Tailor,  of  San 
Diego,  Calif.,  for  the  nonpayment  of  a just  indebtedness  of  eighty-one 
dollars  and  eighty-five  cents  ($81.85),  the  amount  of  the  account  due  and 
owing  the  said  Alexander,  for  goods  purchased  by  the  said  Molloy,  on  or 
about  October  26,  1926,  and  said  indebtedness  being  thereafter  due  and 
owing,  and  a report  of  said  indebtedness  having  been  referred  to  him, 
the  said  Molloy,  by  indorsements,  in  tenor  as  follows,  to  wit : 

[P.  9]  “1ST  ENDORSEMENT 


“June  19,  1928. 

“Nav-5/H 

“From : The  Chief  of  the  Bureau  of  Navigation. 

“To : Commander  Fleet  Base  Force. 

“Subject : Claim  of  Alexander,  Merchant  Tailor,  San  Diego,  Calif.,  against 
Lieutenant  T.  R.  Molloy,  U.  S.  N. 

“1.  Forwarded  for  your  information  and  such  action  as  may  be  con- 
sidered appropriate,  attention  being  invited  to  your  investigation  of  sub- 
ject matter  under  date  of  February  18,  1928. 

“(S.)  T.  R.  Kurtz, 

“ Acting  Chief  of  Bureau  .” 


“second  endorsement 

“United  States  Fleet,  Base  Force, 

“B.  S.  S.  Procyon,  Flagship, 

“San  Pedro,  Calif.,  June  27,  1928. 

“BuNav  1st  end.  file  Nav-5/H  58130-30  dated  June  19,  to  Alexander, 
Merchant  tailor  ltr  dated  June  7,  1928.) 

“From : Commander,  Fleet  Base  Force. 

“To:  Commandant,  Eleventh  Naval  District. 

“Subject : Claim  of  Alexander,  Merchant  tailor,  San  Diego,  Calif.,  against 
Lieutenant  T.  R.  Molloy,  U.  S.  N. 

“Reference:  (a)  BuNav  orders  to  Lieut.  Molloy,  file  Nav-310-N  58130-40 
dated  June  5,  1928. 

“(6)  Alexander,  Merchant  tailor  letter  to  BuNav  dated  June  7,  1928. 
“(c)  BuNav  1st  end.  to  Alexander,  Merchant  tailor  letter  of  June 
7,  1928. 

“1.  Referred,  attention  being  invited  to  1st  endorsement  (Lt.  Molloy  is 
now  attached  to  naval  hospital,  San  Diego,  Calif.). 

“2.  In  connection  with  Alexander’s  claim  against  Lieut.  Molloy,  the 
following  information  is  submitted : 

“On  the  occasion  of  an  investigation  of  this  officer’s  financial  affairs  by 
the  commander,  Fleet  Base  Force,  on  February  18,  1928,  Lieutenant  Molloy 
made  statements  in  substance  as  follows : 

“(a)  That  he  owed  Alexander  $80. 

[ P.  10]  “(&)  That  he  would  make  a partial  payment  of  $40  during  the 

month  of  March. 

“(c)  That  final  payment  in  settlement  of  this  bill  would  be  made  by 
government  check  of  April  30,  1928. 

“3.  In  his  fifth  endorsement  to  the  Bureau  of  Navigation  under  date  of 
February  9,  1928,  Lieutenant  Molloy,  stated  in  effect  that  ‘this  is  a just 
debt.’  ‘This  bill  will  be  paid  in  full  by  April  1,  1928.’ 

“(S)  W.  W.  Phelps, 

“ Rear  Admiral. 

“Copy:  Bureau  of  Navigation.” 
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“third  endorsement 

“Commandant’s  Office,  Eleventh  Navai, 

“District  and  Naval  Operating  Base, 

“San  Diego,  Calif. 

“ND11  /00/P13-11-M 
“(A3-IIm) 

“July  3,  1928. 

“From : Commandant. 

“To : Medical  Officer  in  Command,  Naval  Hospital. 

“Subject:  Claim  of  Alexander,  Merchant  Tailor,  San  Diego,  Calif.,  against 
Lieutenant  T.  R.  Molloy,  U.  S.  Navy. 

“1.  Referred  for  such  statement  as  Lieutenant  Molloy  may  desire  to 
make.  In  the  event  that  this  claim  is  still  unliquidated,  it  is  requested 
that  Lieutenant  Molloy  be  required  to  state  his  present  intentions  in  the 
matter. 

“2.  Return  of  all  papers  requested. 

“(S)  W.  Pitt  Scott,  Acting. ” 

“4TH  ENDORSEMENT 

“July,  5,  1928. 

“NH16/00/P13-11-M  RS  :hrp 

“U.  S.  Naval  Hospital,  San  Diego,  Calif. 

“From : Commanding  Officer. 

“To : Lieutenant  T.  R.  Molloy,  U.  S.  N, 

“1.  Delivered,  for  such  statement  as  you  may  desire  to  make.  Request 
return  of  all  papers  through  this  office. 

“(S.)  Raymond  Spear.” 
[P.  11]  “5TH  ENDORSEMENT 

“July  9,  1928. 

“NH16/00/P13-11-M  Rrp 

“U.  S.  Naval  Hospital,  San  Diego,  Calif. 

“From : Lieutenant  T.  R.  Molloy,  U.  S.  N. 

“To : Bureau  of  Navigation. 

“Via : Commanding  Officer. 

Commandant,  Eleventh  Naval  District. 

Commander,  Fleet  Base  Force,  U.  S.  S.  Procyon. 

“Subject:  Claim  of  Alexander,  Merchant  Tailor,  San  Diego  California, 
against  Lieutenant  T.  R.  Molloy,  U.  S.  N. 

“1.  Returned.  Due  to  unforeseen  circumstances  it  was  impossible  to 
carry  out  my  original  intentions. 

“2.  A payment  of  $40  will  be  made  via  Commanding  Officer,  Naval  Hos- 
pital, on  July  15,  1928. 

“(S.)  T.  R.  Molloy.” 

“6TH  ENDORSEMENT 

July  9,  1928. 

“NH16/00/P13-11-M  RS  :hrp 

“U.  S.  Naval  Plospital,  San  Diego,  Calif. 

“From : Commanding  Officer. 

“To:  Bureau  of  Navigation. 

“Via : Commandant,  Eleventh  Naval  District. 

Commander,  Fleet  Base  Force,  U.  S.  S. 

Procyon. 

“1.  Forwarded. 

“(S.)  Raymond  Spear.” 
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“seventh  endorsement 

“Commandant's  Office,  Eleventh  Naval  District  and  Naval  Operating  Base, 
San  Diego,  Calif. 

“ND11/00/P13-11-M 

“(A3-Hm) 

“From:  Commandant. 

“To:  Medical  Officer  in  Command,  Naval  Hospital. 

“1.  Returned,  requesting  that  this  correspondence  be  returned  to  the 
commandant  subsequent  of  the  fifteenth  of  July  1928,  with  a statement 
as  to  whether  or  not  Lieutenant  Molloy  made  a payment  of  $40  via 
medical  officer  in  command,  naval  hospital. 

“(S.)  W.  Pitt  Scott,  Acting.” 

[P.  12]  “8TH  ENDORSEMENT 


“July  17,  1928. 

“N H16/0Q/P13-11-  M RS:  hrp 

“U.  S.  Naval  Hospital,  San  Diego,  Calif. 

“From : Commanding  Officer. 

“To:  Lieutenant  T.  R.  Molloy,  U.  S.  N. 

“Subject : Claim  of  Alexander,  Merchant  Tailor,  San  Diego,  Calif. 

“1.  Referred  for  statement,  calling  your  attention  to  statement  in  5th 
endorsement. 

“(S.)  Raymond  Spear.” 

he,  the  said  Molloy,  did  return  said  endorsements  to  the  commanding  officer, 
U.  S.  naval  hospital,  San  Diego,  Calif.,  with  a written  statement,  in  tenor 
as  follows,  to  wit, 

“9TH  ENDORSEMENT 

July  17,  1928. 

“NH16/00/P13-11-M  hrp 

“From : Lieutenant  T.  R.  Molloy,  U.  S.  N. 

“To  Commanding  Officer. 

“1.  Returned.  At  the  time  of  my  statement  in  5tli  endorsement,  I 
believed  that  it  would  be  possible  for  me  to  make  a payment  of  $40 
on  this  bill.  It  being  impossible  for  me  to  pay  this  amount,  I am  making 
a payment  this  date  of  $25.  Balance  will  be  forwarded  on  July  30,  1928. 

“(S.)  T.  R.  Molloy.” 

and  he,  the  said  Molloy,  having,  on  or  about  July  17,  1928,  made  a pay- 
ment to  the  said  Alexander  of  the  amount  of  twenty-five  dollars  ($25), 
leaving  a balance  due  and  owing  from  the  said  Molloy  to  the  said  Alex- 
ander of  fifty-six  dollars  and  eighty-five  cents  ($56.85),  did  neglect  and  fail 
to  pay  to  the  said  Alexander  the  said  balance  of  said  debt,  or  any  part 
thereof,  as  he  stated  he  would  do  in  his  written  statement,  dated  July  17, 
1928,  as  above  set  forth,  and  has  ever  since  continued  in  such  neglect 
and  failure,  and  he,  the  said  Molloy,  has  therein  and  thereby  exhibited 
a dishonorable  indifference  to  his  written  word  and  just  indebtedness  and 
a disregard  of  his  obligations  as  an  officer  and  a gentleman. 

[P.  15]  “ ‘Specification  2.  In  that  Thomas  R.  Molloy,  now  a lieutenant 
(junior  grade),  U.  S.  Navy,  having  on  or  about  August  13,  1927,  while  so 
serving  on  board  the  U.  S.  S.  Cuyania,  been  reported  to  the  Bureau  of 
Navigation,  by  J.  E.  Caldwell  and  Company  of  Philadelphia,  Pa.,  for  the 
nonpayment  of  a just  indebtedness  of  four  hundred  twenty-eight  dollars 
and  forty-nine  cents  ($428.49),  the  balance  of  an  account  due  and  owing 
the  said  J.  E.  Caldwell  and  Company,  for  goods  purchased  during  the 
month  of  June  1923,  and  said  Indebtedness  being  thereafter  due  and  owing, 
and  the  report  of  said  indebtedness  having  been  referred  to  him,  the  said 
Molloy,  by  endorsement,  in  tenor  as  follows,  to  wit: 
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“1ST  ENDORSEMENT 


“58130-25 

“Nav-5-T 

“Navy  Department,  Bureau  of  Navigation, 

“Washington,  D.  C.f  August  26y  1927. 
“From : The  Chief  of  the  Bureau  of  Navigation. 

“To : Commanding  Officer,  U.  S.  S.  Cuyama. 

“Subject:  Lieutenant  (jg)  Thos.  R.  Molloy,  U.  S.  N.  alleged  indebtedness  of. 

“1.  Forwarded  for  investigation,  attention  being  invited  to  this  officer’s 
statement  of  May  22,  1927,  forwarded  by  your  endorsement  of  the  follow- 
ing date,  to  the  effect  that  this  was  a just  debt  and  that  it  was  his 
intention  to  make  full  settlement  on  July  1,  1927. 

“2.  Your  recommendation  in  the  premises  is  requested. 

(S.)  “R.  H.  Leigh,  Chief  of  Bureau. 
“A.  Staton,  By  direction.” 

he,  the  said  Molloy,  did  return  said  endorsement  to  the  Bureau  of  Navi- 
gation aforesaid  with  a written  statement  in  tenor  as  follows,  to  wit : 

[P.  14]  “SECOND  ENDORSEMENT 

“United  States  Fleet  Base  Force,  Train  Squadron  Two, 

“ U . 8.  8.  Cuyama , November  1/,  1927. 

“Navy  Yard,  Puget  Sound,  Wn. 

“From:  Lieutenant  (jg)  Thomas  R.  Molloy,  U.  S.  Navy. 

“To:  Bureau  of  Navigation. 

“Via:  Commanding  Officer. 

“Subject:  Claim  of  J.  E.  Caldwell  and  Co. 

“Reference:  (a)  Bn.  Nav.  1st  end.  Nav-5-T58130-25  of  August  26,  1927. 

“1.  I made  a statement  on  May  22,  1927,  that  I intended  to  pay  this  debt 
on  July  1,  1927,  but  owing  to  unforeseen  circumstances  I could  not  do  this. 

“2.  I will  pay  J.  E.  Caldwell  and  Co.  at  least  $25  per  month  until  this 
bill  is  paid,  first  payment  to  be  made  on  December  1,  1927. 

(S.)  “T.  R.  Molloy.” 

and  he,  the  said  Molloy,  did  neglect  and  fail  to  pay  to  the  said  J.  E. 
Caldwell  and  Company  the  amount  of  the  said  debt,  or  any  part  thereof,  or 
any  monthly  installments  thereon,  as  he  stated  he  would  do  in  his  written 
statement  as  above  set  forth,  and  has  ever  since  continued  in  such  neglect 
and  failure,  and  he,  the  said  Molloy,  has  therein  and  thereby  exhibited 
a dishonorable  indifference  to  his  written  word  and  just  indebtedness  and 
a disregard  of  his  obligations  as  an  officer  and  a gentleman.’ 

“2.  The  above-quoted  specifications,  over  the  objection  of  the  accused, 
were  found  by  the  court  to  be  in  due  form  and  technically  correct. 

“3.  It  appears  on  page  67  of  the  record  that  the  judge  advocate  while 
on  the  stand  as  witness  for  the  prosecution,  produced  the  originals  of 
the  endorsements  set-out  in  specification  1 of  charge  II  and  started  to 
read  the  same  into  the  record  as  evidence.  Immediately  following  the 
words,  ‘in  connection  with  Alexander’s  claim  against  Lieutenant  Molloy 
the  following  information  is  submitted,’  in  the  second  endorsement,  the 
accused  objected  to  the  remainder  of  said  endorsement  being  read  on  the 
grounds  that  material  contained  therein  was  hearsay.  The  judge  advocate 
replied,  in  effect,  that  the  endorsement  was  not  being  introduced  to  prove 
facts  therein  stated  but  to  prove  the  fact  that  such  an  endorsement  was 
written  and  submitted  to  the  accused.  However,  the  court  sustained  the 
[P.  15]  objection  of  the  accused  and  that  part  of  the  second  endorsement 
objected  to  was  accordingly  not  read  in  evidence. 

“4.  Evidence  to  establish  the  fact  that  the  second  endorsement  alleged 
in  specification  1 of  charge  II  was  written  was  admissible  and  the  court 
in  ruling  that  the  original  endorsement  could  not  be  used  to  establish  such 
fact  placed  itself  in  the  inconsistent  position  of  holding  that  the  specifica- 
tion in  question  while  in  due  form  and  technically  correct  could  not  be 
proved  by  the  best  evidence.  It  is  a universally  accepted  rule  of  evidence 
that  when  the  contents  of  a writing  are  desired  to  be  proved  the  writing 
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itself  must  be  produced  or  its  nonproduction  sufficiently  accounted  for 
before  other  evidence  of  its  contents  can  be  admitted  (10  R.  C.  L Evidence, 
sec.  55).  ‘The  “best”  evidence  is  thought  of  as  the  writing  itself;  and  it  is 
best  in  the  sense  that  the  inspection  of  the  thing  itself  is  more  trustworthy 
than  any  evidence  about  it  can  be.  Perhaps  in  strictness  the  thing  itself 
cannot  be  said  to  be  evidence  of  itself  at  all ; in  the  same  way  that  when 
we  look  at  the  sun,  we  are  not  taking  evidence  about  the  sun’s  appear- 
ance; so  that  a more  proper  form  of  stating  the  rule  would  be  to  say 
that  the  writing  itself  must  be  produced,  in  preference  to  any  evidence 
about  it’  (16t.h  edition,  Greenleaf,  sec.  97b). 

“5.  In  this  connection  it  may  be  further  said  that  had  the  author  of  the 
second  endorsement  been  called  as  a witness,  he  could  not  properly  have 
testified  as  to  its  contents,  as  ‘a  witness  will  not  be  permitted  to  testify 
to  facts  communicated  by  him  by  letter  to  another  when  the  letter  itself 
can  be  produced’  (10  R.  C.  L.  Evidence  58). 

“6.  Statements  and  writings  apparently  hearsay  may  be  original  evidence 
and  thus  come  within  one  of  the  well-recognized  exceptions  to  the  hearsay 
rule  (Jones  on  Evidence,  sec.  300).  On  this  point  it  is  stated  in  the  16th 
edition  of  Greenleaf,  vol.  1,  on  Evidence,  sec.  100: 

“ ‘Before  we  proceed  any  farther  in  the  discussion  of  this  branch  of  evi- 
dence, it  will  be  proper  to  distinguish  more  clearly  between  hearsay  evi- 
dence and  that  which  is  deemed  original.  For  it  does  not  follow,  because 
the  writing  or  words  in  question  are  those  of  a third  person,  not  under 
oath,  that  therefore  they  are  to  be  considered  as  hearsay.  On  the  con- 
trary it  happens,  in  many  cases,  that  the  very  fact  in  controversy  is 
whether  such  things  were  written  or  spoken,  and  not  whether  they  were 
true;  and,  in  other  cases,  such  language  or  statements,  whether  written  or 
spoken,  may  be  the  natural  or  inseparable  concomitants  of  the  principal 
fact  in  controversy.’ 

[P.  16]  “7.  There  are  many  instances  in  the  law  where  evidence  may  be 

received  for  one  purpose  and  excluded  as  to  another  as  for  instance  in  the 
admission  of  a prior  inconsistent  statement  made  by  the  accused  for  the 
purpose  of  impeaching  his  testimony.  In  such  cases  the  prior  statement  is 
not  admitted  as  evidence  of  the  truth  of  matters  contained  therein  but 
merely  to  show  the  apparent  falsity  of  either  the  inconsistent  statement 
or  his  testimony.  In  this  connection  it  is  stated  in  vol.  1,  16th  edition, 
Greenleaf  on  Evidence,  page  590: 

“ * * on  the  one  hand,  that  the  admission  of  the  prior  inconsistent 

statement  does  not  violate  the  hearsay  rule,  and,  on  the  other  hand,  that  it  is 
not  to  be  taken  as  affirmative  evidence  of  the  fact  stated  in  it  * * *’ 1 

“8.  In  addition  to  the  above  it  would  appear  that  that  part  of  the  original 
of  the  second  endorsement  objected  to  by  the  accused  was  admissible  in  evi- 
dence on  still  another  ground,  namely,  that  it  was  an  implied  admission 
against  interest.  That  part  of  the  said  endorsement  objected  to  is  as 
follows : 

“ ‘On  the  occasion  of  an  investigation  of  this  officer’s  financial  affairs  by 
the  commander,  Fleet  Base  Force,  on  February  18,  1928,  Lieutenant  Molloy 
made  statements  in  substance  as  follows : 

‘““(a)  That  he  owed  Alexander  $80. 

“‘“(b)  That  he  would  make  a partial  payment  of  $40  during  the  month 
of  March. 

“‘“(c)  That  final  payment  in  settlement  of  this  bill  would  be  made  by 
Government  check  on  April  30,  1928.” 

“ ‘3.  In  his  fifth  endorsement  to  the  Bureau  of  Navigation  under  date  of 
February  9, 1928,  Lieutenant  Molloy,  stated  in  effect  that  “this  is  a just  debt”. 
“This  bill  will  be  paid  in  full  by  April  1,  1928.”  ’ 

“9.  The  first  specification  of  charge  II  shows  on  its  face  that  the  second 
endorsement  alleged  therein  was  on  two  different  occasions  referred  to  the 
accused  under  such  circumstances  as  required  a reply  from  him.  The  evi- 
dence shows  that  on  the  respective  occasions  the  accused  replied  in  tenor  as 
follows : 


1 This  is  universally  accepted,  and  citations  are  unnecessary. 
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“ *1.  Returned.  Due  to  unforeseen  circumstances  it  was  impossible  to  carry 
out  my  original  intentions. 

“ ‘2.  A payment  of  $40  will  be  made  via  commanding  officer,  naval  hospital, 
on  July  15,  1928,’  and, 

“ *1.  Returned.  At  the  time  of  my  statement  in  5th  endorsement,  I be- 
lieved that  it  would  be  possible  [P.  17]  for  me  to  make  a payment  of  $40 
on  this  bill.  It  being  impossible  for  me  to  pay  this  amount,  I am  making 
a payment  this  date  of  $25.  Balance  will  be  forwarded  on  July  30,  1928.’  ” 
Accordingly  it  is  clear  that  said  second  endorsement  was  referred  to  accused 
and  further  that  the  accused  not  only  did  not  deny  the  truth  of  the  matter 
contained  in  the  statements  above  quoted  from  said  endorsement,  but  his  re- 
spective replies  lent  positive  color  to  the  truth  of  such  statements. 

“10.  Greenleaf  in  his  work  on  Evidence  (16th  ed.,  vol.  1,  sec.  197)  in  com- 
menting on  a party’s  failure  to  repudiate  another’s  assertion,  says : 

“ ‘Admissions  may  also  be  implied  from  the  acquiescence  of  the  party. 
But  acquiescence,  to  have  the  effect  of  an  admission,  must  exhibit  some 
act  of  the  mind,  and  amount  to  voluntary  demeanor  or  conduct  of  ihe 
party.  And  whether  it  is  acquiescence  in  the  conduct  or  in  the  language 
of  others,  it  must  plainly  appear  that  such  conduct  was  fully  known,  or 
the  language  fully  understood  by  the  party,  before  any  inference  can  be 
drawn  from  his  passiveness  or  silence.  The  circumstances,  too,  must  be 
not  only  such  as  afforded  him  an  opportunity  to  act  or  to  speak,  but  such 
also  as  would  properly  and  naturally  call  for  some  action  or  reply,  from 
men  similarly  situated.’ 

“11.  In  criminal  cases,  alleged  admissions  by  accused  from  his  failure 
to  deny  incriminating  statements  made  in  his  presence  are  subject  to  the 
same  rules  as  applied  to  confessions  (173  Fed.  54).  In  commenting  on 
this  principle  Wharton’s  Criminal  Evidence  (9th  ed.,  sec.  680)  cites  the 
case  of  Commonwealth  v.  Brailey,  34  Mass.  530,  in  which  Judge  Morton, 
Chief  Justice,  says: 

“ ‘Declarations  made  in  the  presence  of  a party,  to  which  he  makes  no 
reply,  are  sometimes  competent,  as  equivalent  to  tacit  admission  by  him. 
This  depends  on  whether  he  heard  and  understood  them,  whether  he  is 
at  liberty  to  reply,  whether  he  is  in  custody  or  under  any  restraint  or 
duress  and  whether  the  statements  are  made  by  such  persons  and  under 
such  circumstances  as  naturally  to  call  for  a reply.’ 

See  also  16  Corpus  Juris,  Criminal  Law,  sec.  1256,  and  Naval  Digest  1916, 
page  104,  sec.  22. 

“12.  So  also  where  letters  are  read  to  an  accused  and  he  makes  no  reply 
as  to  incriminating  matter  contained  therein  or  only  replies  in  a.u  evasive 
manner,  the  letters  are  competent  evidence — not  to  establish  the  truth  of 
their  contents,  but  to  prove  an  admission  against  interest  on  defendants 
part  by  showing  his  conduct  with  reference  to  them  when  [P.  18]  they 
were  read  to  him.  This  rule  is  set  forth  in  the  case  of  People  v.  Rollins 
(14  Cal.  App.  134;  111  Pac.  123),  an  excerpt  of  which  is  lierebelow  quoted: 

“ ‘Defendant  also  claims  that  the  court  committed  error  in  permitting 
three  certain  letters  to  be  read  during  the  examination  of  the  witness 
Petersen.  These  letters  were  from  the  land  office  department  of  CanadxU 
and  the  United  States  in  reply  to  inquiries  made  by  the  police  department 
of  Oakland,  and  stated  in  effect  that  Rollins  owned  no  mining  properties 
in  the  places  in  Alaska  claimed  by  him.  They  were  read  to  the  defendant 
by  the  witness  Petersen  in  a conversation  between  them  upon  the  de- 
fendant insisting  that  he  owned  the  said  mining  properties,  and,  after  so 
reading  them,  Petersen  repeatedly  asked  the  defendant  if  he  still  main- 
tained that  he  owned  such  properties.  His  answers  were  all  evasive,  and 
he  finally  said  that  he  was  unable  to  state  whether  he  owned  any  mining 
claims  there  or  not.  These  letters  were  competent  evidence — not  to  estab- 
lish the  truth  of  their  contents,  but  to  prove  an  admission  against  interest 
on  defendant’s  part  by  showing  his  conduct  with  reference  to  them  when 
they  were  read  to  him.  His  action  under  the  circumstances  of  this  case 
amounted  to  an  implied  acquiescence  in  the  truth  of  the  statements  con- 
tained in  the  letters,  and  certainly  for  this  purpose  they  were  admissible 
( People  v.  McCrea,  32  Cal.  98;  People  v.  Collins , 48  Cal.  277;  People  v. 
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Estrado,  49  Cal.  171 ; People  v.  Palmer , 53  Cal.  615 ; People  v.  Amaya , 134 
Cal.  532,  66  Pac.  794).’ 

“13.  In  the  case  of  Kingsbury  v.  People  (44  Colo.  403,  99  Pac.  61),  a case 
which  is  in  principle  nearly  on  all  fours  with  the  instant  case,  the  accused 
made  a written  statement  which  was  introduced  in  evidence  without  objec- 
tion, as  was  the  ninth  endorsement  of  specification  1,  charge  II,  in  this  case. 
At  the  time  the  written  statement  was  made  by  the  accused,  in  that  case, 
the  prosecuting  attorney  read  to  him  certain  letters  from  third  parties  which 
contained  incriminatory  statements  in  conflict  with  his  statement  The 
accused  did  not  deny  the  statements  in  said  letters  but  evasively  replied 
thereto.  In  the  course  of  the  opinion  the  court  said : 

“ ‘The  only  important  question  arises  out  of  the  admission  in  evidence  by 
the  trial  court  of  certain  letters  produced  by  the  prosecution.  * * * We 

think  the  admission  of  these  letters  was  within  the  rule  laid  down  in  1 Green- 
leaf  on  Evidence,  sec.  215.  The  statements  therein  contained  were  damaging 
to  defendant  and  inconsistent  with  his  written  statement  to  the  prosecuting 
officer.  It  was  for  the  jury  to  determine  [P.  19]  whether  or  not  the  answer 
he  made  when  the  contents  of  these  letters  were  made  known  to  him  was  such 
as  an  honest  man  should  make.  The  court  expressly  instructed  the  jury  that 
the  letters  themselves  prove  nothing  as  to  the  truth  of  the  statements  therein 
contained,  and  they  were  told  to  disregard  them  in  so  far  as  they  purported 
to  state  facts,  and  that  they  should  be  considered  only  for  the  purpose  of 
throwing  light  upon  the  conversation  between  defendant  and  the  prosecuting 
officer  and  the  answer  which  the  defendant  made  at  the  time.  Cases  quite  in 
point  in  support  of  the  ruling  of  the  trial  court  are : Kelly  v.  People , etc.,  55 
N.  Y.  565,  571, 14  Am.  Rep.  342;  People  v.  Ah  Yute,  54  Cal.  89;  Watt  v.  People , 
126  111.  9,  18  N.  E.  340,  1 L.  R.  A.  403 ; People  v.  Lewis , 62  Hun.  622,  16  N.  Y. 
Snpp.  881.’ 

“14.  In  this  case  the  statements  contained  in  the  second  endorsement  of 
specification  1,  charge  II,  were  such  as  to  call  for  a reply  from  the  accused, 
and  as  he  did  in  fact  reply  in  part  to  such  endorsement  and  remained  silent 
as  to  the  accusations  contained  therein,  the  inference  could  properly  be  drawn 
that  such  silence  on  his  part  was  a tacit  admission  of  the  truth  of  said 
accusations. 

“15.  In  view  of  the  above,  it  is  the  opinion  of  this  office  that  that  part  of 
the  original  of  the  second  endorsement  above  quoted  in  paragraph  ID,  in 
addition  to  being  admissible  as  proof  of  the  contents  of  said  endorsement, 
should  have  been  admitted  as  evidence  of  an  implied  admission  made  by 
the  accused,  and  accordingly,  the  ruling  of  the  court  excluding  that  part  of 
said  endorsement  as  evidence,  was  erroneous.* 

“16.  It  appears  on  page  73  of  the  record  that  the  accused  made  an  objec- 
tion, similar  to  the  one  above  set  forth,  to  reading  in  evidence  of  part  of  the 
original  of  the  first  endorsement  alleged  in  specification  2 of  charge  II,  and 
that  the  court  sustained  the  objection.  The  remarks  contained  in  paragraphs 
2 to  15  above,  apply  with  reference  to  the  objection  of  the  accused  in  this 
instance  and  to  the  ruling  of  the  court  thereon. 

“17.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  sentence,  are  legal.” 

On  March  18,  1929,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  the  remarks  of  the  Judge  Advocate  General  in 
this  case,  and  forwarded  the  record  of  proceedings  to  the  President  of  the 
United  States  with  the  recommendation  that  the  sentence  be  confirmed. 

On  March  19,  1929,  the  sentence  was  confirmed  by  the  President 


[P.  20]  SENTENCE  : illegal  ; record  returned  to  court. 

Captain  John  D.  Lockburner,  U.  S.  Marine  Corps,  was  tried  by  general  court 
martial  b?  order  of  the  commandant,  fourteenth  naval  district,  at  Pearl 
Harbor,  T.  H.,  on  January  23,  1929,  and  convicted  of  the  following  charges: 
Charge  I. — Conduct  unbecoming  an  officer  and  a gentleman  (breaking  pledge 
to  abstain  from  use  of  intoxicating  liquors). 


a See  Salinger  v.  United  States  (272  U.  S.  542,  547,  548,  November  23,  1926). 
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Charge  II. — Drunkenness. 

The  court  sentenced  the  accused  to  be  placed  at  the  foot  of  the  captains’ 
list  of  present  date  and  to  there  remain  until  he  shall  have  lost  fifty  numbers 
in  his  grade. 

On  February  1,  1929,  the  convening  authority  returned  the  record  to  the 
court  with  the  following  remarks: 

“ * * *•  * * 

“2.  The  convening  authority  notes  that  the  court  sentenced  the  accused 
to  be  placed  at  the  foot  of  his  grade  and  to  remain  there  until  he  has  lost 
fifty  numbers.  The  accused  was,  on  January  24,  1928,  fifty-four  numbers 
from  the  foot  of  his  grade,  the  sentence  is,  therefore  illegal. 

“3.  The  court  will  reconvene  for  the  purpose  of  reconsidering  the 
sentence.  At  the  conclusion  of  the  proceedings  in  revision,  the  record 
will  be  returned  to  the  convening  authority.” 

On  February  4,  1929,  the  court  reconvened  and  revoked  its  former  sentence, 
substituting  therefor  the  following: 

“The  court  therefore  sentences  him,  John  D.  Lockburner,  captain,  U.  S. 
Marine  Corps,  to  lose  fifty  (50)  numbers  in  his  grade.” 

On  February  8,  1929,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence. 


1.  CHARGES  AND  SPECIFICATIONS:  (a)  improperly  drawn;  neglect  of 

duty;  (b)  DUPLICATION  OF  CHARGES;  (c)  SPECIFICATIONS  DEFECTIVE. 

2.  EVIDENCE : testimony  ; conclusions  of  witnesses. 

1.  (&)  Where  an  enlisted  man  was  detailed  to  stand  watch  over  two  Marine 
Corps  airplanes  in  a hangar,  and  sometime  during  his  watch  the  fabric  on  the 
two  airplanes  was  slashed  in  several  places,  due  to  his  failure  to  keep  a proper 
watch,  held , that  upon  the  facts  appearing  in  the  case,  he  should  have  been 
charged  with  “Neglect  of  duty”  (sec.  280,  N.  C.  & B.,  specs.  5 and  7)  instead 
of  “Negligence  in  obeying  orders”  and  “Culpable  inefficiency  in  the  performance 
of  duty.” 

(&)  Since  the  specification  under  the  first  charge  and  specification  1 under 
the  second  charge  alleged  substantially  the  [P.  21]  same  offense,  attention 
was  invited  to  section  188,  Naval  Courts  and  Boards,  “Duplication  of  charges” ; 
also  C.  M.  O.  8,  1927,  6. 

(c)  Specification  2 under  charge  II,  “Culpable  inefficiency  in  the  performance 
of  duty,”  was  held  defective  in  that  it  failed  to  allege  that  the  accused  was 
on  sentry  watch  at  the  time  in  question,  the  statement  that  it  was  his  duty 
to  keep  on  the  alert  being  a mere  conclusion  with  insufficient  facts  set  out 
to  support  it  (sec.  196,  N.  C.  & B.).  However,  this  specification  was  aided 
by  the  finding  of  the  court  (sec.  210,  N.  C.  & B. ; also  C.  M.  O.  5,  1927,  pp.  9,  10). 

Specification  3 under  charge  II  (supra)  was  likewise  defective  in  that  it 
failed  to  allege  that  the  accused  was  on  watch.  The  expression  “while  so 
posted,”  which  appears  in  the  specification,  is  unsupported  by  any  allegation 
that  the  accused  was  in  fact  “posted,”  and  consequently  adds  nothing  to  the 
specification.  (See  sec.  198,  N.  C.  & B.)  Since  the  court  found  this  specification 
not  proved,  the  error  was  harmless. 

2.  A witness  for  the  prosecution  testified  that  in  the  course  of  his  investi- 
gation of  the  damage  done  to  the  two  airplanes  he  called  in  all  the  men  who 
had  had  watches  Sunday  and  Sunday  night  and  questioned  them.  He  then 
stated : 

“It  was  finally  simmered  down  as  the  time  that  this  damage  to  the 
planes  was  inflicted  to  be  between  the  hours  of  5:20  and  7 : 30  p.  m.  on 
October  21,  and  to  be  on  the  watch  that  was  being  stood  by  the 
accused,  * * 

The  accused  objected  to  this  statement  on  the  ground  that  it  stated  a con- 
clusion of  the  witness,  but  the  objection  was  not  sustained.  Held:  This  ruling 
was  incorrect.  Sections  421  and  422,  Naval  Courts  and  Boards,  sufficiently 
distinguish  between  fact  and  opinion  as  to  require  no  further  comment  (File: 
MM-Hencel.  Ray,  S.  /A17-20  (281117),  March  5,  1929). 
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CHARGES  AND  SPECIFICATIONS : lack  of  particularity. 

The  specification  under  the  charge  “Conduct  to  the  prejudice  of  good  order 
and  discipline,”  alleged  the  violation  of  a lawful  post  order,  setting  out  the 
order  in  question,  but  did  not  show  that  the  facts  constituted  a violation  of 
said  order  as  required  by  section  198,  Naval  Courts  and  Boards.  (See  sample 
specification  18,  sec.  272,  N.  C.  & B.) 

Held:  In  view  of  the  fact  that  the  court  found  the  specification  not  proved 
and  acquitted  the  accused  of  the  charge,  the  defects  in  the  specification  did  not 
operate  to  the  prejudice  of  the  accused’s  substantial  rights  (C.  M.  O.  9,  1928, 
4;  File:  MM-Jackson,  Charles  J/A17-20  ( 290115),  March  5,  1929). 


[P.  22]  CHARGES  AND  SPECIFICATIONS:  laying  of  specifications  under 

MORE  SPECIFIC  CHARGE  ; SPECIFICATIONS  DEFECTIVE. 

The  specification  under  the  charge,  “Conduct  to  the  prejudice  of  good  order 
and  discipline,”  alleged  that  the  accused,  in  violation  of  a lawful  station  regu- 
lation, had  in  his  possession  one  neckerchief,  the  property  of  another.  This 
offense  should  have  been  alleged  under  the  more  specific  charge,  namely,  “Vio- 
lation of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy.”  (See  foot- 
note 78b,  spec.  18,  sec.  272,  N.  C.  & B. ; also  sec.  195,  N.  C.  & B.) 

Since  the  pleader  relied  on  the  local-station  regulation  in  alleging  this  offense, 
sample  specification  18,  sec.  272,  N.  C.  & B.,  should  have  been  followed.  The 
specification  as  drawn  failed  to  state  that  the  accused  had  the  neckerchief  in  his 
possession  “willfully  and  knowingly”  and  “without  permission  from  proper 
authority,”  and  it  also  failed  to  allege  the  date  the  station  regulation  was  pro- 
mulgated. The  prosecution  introduced  in  evidence  a copy  of  page  14  of  the  sta- 
tion regulations  which  contained  the  order  in  question,  hut  there  was  no  evi- 
dence to  show  the  promulgation  date.  Since  the  accused  did  not  object  to  the 
specification  or  raise  the  point  in  his  defense,  the  omission  does  not  constitute 
a reversible  error  (section  741  (b)  Naval  Courts  and  Boards)  (File:  MM- 
Hencel,  Ray  S/A17-20  (281117);  March  5,  1929). 


CONVENING  AUTHORITY : general  courts  martial. 

In  a general  court-martial  case,  the  convening  authority  in  signing  the  record 
used  the  following  title:  “Rear  Admiral,  U.  S.  Navy,  Immediate  Superior  in 
Command.” 

In  connection  with  naval  courts  martial,  the  use  of  the  term  “Immediate 
Superior  in  Command”  is  necessary  only  in  an  action  on  a summary  court 
martial.  (See  secs.  118  and  962,  N.  C.  & B.,  and  Naval  Digest  1916,  p.  615, 
par.  38.) 

The  convening  authority  in  the  present  case  derives  his  authority  from  the 
act  of  February  16,  1909,  sec.  10  (35  Stat.  621;  34  U.  S.  C.,  sec.  1200,  art.  38), 
which  is  quoted  in  section  126,  Naval  Courts  and  Boards,  and  which  reads,  in 
part,  as  follows : 

“That  general  courts  martial  may  be  convened  * * * by  the  com- 

manding officer  of  any  naval  station  beyond  the  continental  limits  of  the 
United  States.” 

Since  the  authority  to  convene  general  courts  martial  is  vested  in  the  office 
and  not  in  the  officer  as  an  individual,  the  convening  authority  should  use  a 
title  in  his  action  on  the  record  which  indicates  that  he  is  authorized  by  law 
to  so  act. 

In  view  of  the  fact  that  the  officer  who  reviewed  the  case  was  in  fact  command- 
ing officer  of  a naval  station  beyond  the  continental  [P.  23]  limits  of  the 
United  States,  held,  the  failure  to  use  the  proper  title  is  not  fatal  (citing  Naval 
Digest  1916.  p.  114,  par.  30)  (File:  MM-King,  Samuel  L/A17-20  (281124),  Feb- 
ruary 19,  1929).  4 
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DRUNKENNESS:  incapacity  for  proper  performance  of  duty — court  to  de- 
termine. 

On  direct  examination  a witness  for  the  prosecution  testified  that  the  accused 
was  drunk  at  the  time  in  question.  The  judge  advocate  then  questioned  the 
witness  as  to  his  opinion  of  the  capacity  of  accused  properly  to  perform  his 
duties. 

Held:  Such  questions  were  improper  for  the  reason  that  they  called  for  con- 
clusions of  the  witness,  which  conclusions  the  court  itself  must  draw  from  the  evi- 
dence before  it.  (See  J.  A.  G.  opinion  in  case  of  Roy  Brown,  file  MM-Brown, 
Roy/A17-20  ( 281009),  January  11,  1929;  C.  M.  O.  1,  1929,  30.) 

Since  the  accused  made  no  objection  to  these  questions  and  since  other  com- 
petent testimony  established  the  fact  that  the  accused  was  under  the  influence 
of  intoxicating  liquor,  thus  justifying  the  finding  of  the  court  that  he  was  in- 
capacitated for  the  proper  performance  of  duty,  the  admission  of  this  improper 
testimony  was  not  a fatal  error  (File:  MM-Jackson,  Charles  J/A17-20  (290115), 
March  5,  1929). 


EVIDENCE : opinion  ; drunkenness. 

EVIDENCE : introduction  of,  after  plea  of  guilty. 

After  accused  had  pleaded  not  guilty  to  the  charge  “Scandalous  conduct  tend- 
ing to  the  destruction  of  good  morals,”  and  guilty  to  the  charge  “Drunkenness, M 
the  judge  advocate  asked  a witness  the  following  question : 

“What  was  the  condition  of  the  accused  in  regard  to  sobriety?” 

The  accused  objected  to  this  question  on  the  ground  that  it  called  for  the 
opinion  of  the  witness  and  that  it  was  irrelevant  as  the  accused  had  pleaded 
guilty  to  this  charge  and  specification.  The  court  sustained  the  objection. 

Held:  The  ruling  of  the  court  was  erroneous.  As  to  the  first  ground  of  objec- 
tion, namely,  that  the  question  called  for  an  opinion  of  the  witness,  it  is  well 
settled  that  any  intelligent  witness  may  testify  as  to  the  sobriety  of  a person. 
(See  section  424,  N.  C.  & B. ; C.  M.  O.  5,  1928,  7.) 

The  second  ground  of  objection,  namely,  that  the  question  was  irrelevant 
because  the  accused  pleaded  guilty  to  charge  II  and  the  specification  thereunder, 
is  likewise  unsustainable.  (See  Sec.  536,  N.  C.  & B.)  It  is  assumed  that  the  judge 
advocate  was  attempting  to  show  the  degree  of  intoxication  of  the  accused 
[P.  24]  at  the  time  he  committed  the  act  set  forth  in  the  specification  under 
charge  I in  order  to  rebut  the  anticipated  defense  of  the  accused  that  he  was 
unconscious.  Such  testimony  is  clearly  pertinent  to  the  issue  and  admissible 
(File:  MM-McCarthy,  Leo  P/A17-20  (281208)  ; February  27,  1929). 


FINDINGS : acquittal  not  supported  by  evidence. 

Accused  was  acquitted  of  the  charge  of  “Drunkenness,”  although  apparently 
reliable  witnesses  for  the  prosecution  testified  that  the  accused  appeared  to  be 
under  the  influence  of  intoxicating  liquor  at  the  time  in  question,  as  judged  by 
his  actions  and  appearance,  as  well  as  his  own  admission  of  having  been  drinking. 
Accused  admitted  on  the  witness  stand  that  he  had  been  drinking  at  the  time  in 
question. 

In  refutation  of  the  above  testimony,  the  testimony  of  the  defense  witnesses 
was  largely  negative  in  character,  to  the  effect  that  the  condition  of  the  accused 
was  not  such  as  to  attract  the  attention  of  the  casual  observer.  Such  testimony 
was  held  not  to  rebut  the  evidence  of  the  prosecution  sufficiently  to  warrant  an 
acquittal.  Unless  the  court  wholly  disbelieved  the  prosecution  witnesses — and 
there  is  nothing  in  their  testimony  which  would  indicate  it  to  be  unworthy  of 
credence — the  finding  of  the  court  with  regard  to  this  charge  and  the  specification 
thereunder  would  appear  not  to  be  supported  by  the  evidence  adduced. 

Subject  to  the  above,  the  proceedings,  findings,  and  acquittal,  and  the  action  of 
the  convening  authority  approving  same,  were  held  legal  (File:  MM-Bryant, 
Elwin  D/A17-20  ( 281119),  January  30,  1929). 
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WITNESSES:  “refreshing  recollection”  and  “supplementing  recollection’* 

DISTINGUISHED. 

Accused  objected  to  a prosecution  witness  testifying  from  a memorandum. 
The  judge  advocate  replied  that  it  was  permissible  for  the  witness  to  refresh 
his  memory  from  the  memorandum  since  it  was  witness’  own  signed  statement. 
Objection  was  not  sustained. 

Held:  If  witness  was  reading  from  the  memorandum  the  ruling  of  the  court 
was  erroneous.  However,  if  witness  was  merely  refreshing  his  recollection 
and  then  testifying  independently  of  the  memorandum,  this  is  permissible 
whether  the  memorandum  had  been  made  by  the  witness  or  someone  else. 
The  distinction  between  refreshing  recollection  and  supplementing  recollection 
is  clearly  pointed  out  in  sections  487  and  488,  Naval  Courts  and  Boards. 

Assuming  witness  was  actually  reading  from  his  memorandum,  this  and  other 
errors  of  the  court  in  the  admission  of  testimony  [P.  25]  did  not  operate  to 
the  prejudice  of  accused’s  substantial  rights,  since  other  competent  testimony 
established  the  same  facts  as  that  erroneously  admitted  (File:  MM-Hencel, 
Ray  S/A17-20  (281117),  March  5,  1929). 


CIVIL  ESTABLISHMENT : dual  employment  by  the  government. 

An  employee  of  the  New  York  Post  Office,  while  on  leave  with  pay,  took 
the  oath  of  office  at  the  naval  supply  depot  at  Brooklyn,  N.  Y.,  and  entered 
upon  duty  and  was  paid  there.  As  his  combined  pay  was  at  a rate  in  excess 
of  $2,000  a year,  held,  this  employee  violated  the  act  of  August  29,  1910 
(5  U.  S.  C.,  sec.  58),  in  drawing  double  salaries  and  a demand  made  upon 
him  to  return  $44.44  received  by  him  for  this  period  from  the  Post  Office 
was  lawfully  made. 

Statutes  of  limitations  never  run  against  the  United  States  in  matters  of 
recovery  of  money  due  to  the  Government  (File:  LL-Friedenberg,  Saul  B/P14-2, 
March  13,  1929,  distinguishing  United  States  v.  Saunders,  120  U.  S.  126). 


COAST  GUARD:  sales  of  naval  subsistence  stores  and  other  articles  to 
members  of. 

Held:  Under  the  act  of  March  6,  1920  (41  Stat.  506;  U.  S.  C.,  title  14,  sec.  31), 
Navy  commissary  officers  are  permitted  to  sell  articles  of  Navy  uniform  clothing 
and  small  stores  to  members  of  the  Coast  Guard,  such  articles  constituting 
“quartermaster  supplies”  within  the  meaning  of  the  above  act. 

Further  held:  Under  the  act  of  June  5,  1920  ( 41  Stat.  976;  U.  S.  C.,  titles 
10  and  34,  secs.  1235  and  536,  respectively),  honorably  discharged  officers  and 
enlisted  men  of  the  Coast  Guard,  who  are  being  cared  for  and  are  receiving 
medical  treatment  from  the  U.  S.  Public  Health  Service  or  the  U.  S.  Veterans’ 
Bureau,  should,  while  undergoing  such  care  and  treatment,  be  permitted  to 
purchase  small  stores  or  articles  of  authorized  supplies  from  the  Navy  and 
Marine  Corps  at  the  same  price  as  charged  officers  and  enlisted  men  of  the 
Regular  Army,  Navy,  and  Marine  Corps  (File:  NY2/JJ56-3  (280806),  March  1, 
1929,  citing  art.  30-2290,  par.  2 (2)  (1),  U.  S.  Army  Regulations,  and  Secretary 
of  War  letter  of  January  21,  1929). 


[P.  26]  DEATH  GRATUITY : payment  of  ; adverse  claims. 

Adverse  claims  were  presented  for  the  six  months  death  gratuity  in  case  of 
deceased,  one  by  his  alleged  widow,  who  presented  a marriage  certificate  in 
support  of  her  claim  and  had  been  designated  by  deceased  as  his  beneficiary,  the 
other  by  his  mother,  who  contended  that  the  other  claimant  w’as  not  in  law  the 
wife  of  deceased. 

Held:  The  facts  do  not  sufficiently  show  that  the  mother  was  dependent  upon 
the  deceased  within  the  meaning  of  the  act  of  June  4,  1920  ( 41  Stat.  824;  34 
U.  S.  C.,  sec.  943),  as  amended  by  the  act  of  May  22,  1928  (45  Stat.  710),  to 
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permit  payment  to  her  of  the  six  months’  gratuity  provided  by  said  legislation, 
and  therefore  as  to  her  the  relation  between  deceased  and  the  party  claiming 
as  his  widow  is  not  material. 

As  to  the  other  claim,  a marriage  certificate  is  sufficient  under  ordinary  cir- 
cumstances, but  in  view  of  an  adverse  claim,  further  inquiry  is  necessary.  As 
the  evidence  showed  that  claimant  had  not  obtained  a final  decree  of  divorce 
from  a former  husband  until  after  her  marriage  to  deceased,  it  is  not  sufficiently 
shown  that  claimant  was  the  lawful  wife  of  deceased  to  permit  payment  to  her  as 
his  widow  of  the  six  months’  death  gratuity  provided  by  the  acts  above  men- 
tioned (File:  MM-Vultee,  Chas.  G/P7  (290215),  March  27,  1929). 


DEPOSITS : enlisted  men  ; repayment  of,  and  interest  on  extension  of  ex- 
tended ENLISTMENT. 

The  act  approved  February  9,  1889  ( 35  Stat.  657  ; 34  U.  S.  C.,  sec.  933),  which 
establishes  a system  of  savings  deposits  for  enlisted  men  of  the  Navy,  precludes 
payment  of  deposits  and  interest  thereon  until  “final  discharge.”  In  order  that 
enlisted  men  who  extend  their  enlistments  may  receive  the  full  benefits  of  the 
interest  accruing  on  deposits  to  the  effective  date  of  the  extension  of  their  enlist- 
ment, article  1781  (6),  U.  S.  Navy  Regulations,  1920,  as  amended  by  C.  N.  R.  No. 
11  of  August  1,  1928,  quoted  in  Bureau  of  Supplies  and  Accounts  Memoranda, 
page  10370m,  w’as  promulgated  to  the  service  on  April  2,  1928. 

Held:  The  above  regulation,  while  it  does  not  specifically  so  provide  in  terms, 
does  not  contemplate  that  deposits  and  accrued  interest  thereon  shall  be  credited 
in  a new  deposit  record  book  as  an  original  deposit  on  the  extension  of  an  extended 
enlistment,  for  the  reason  that  such  procedure  would  result  in  the  depositor 
receiving  benefits  in  excess  of  those  contemplated  by  the  deposit  act  of  February  9, 
1889,  supra  (File:  MM-Hanson,  Jacob  E/L12-1  (281217),  March  8,  1929). 


[P.  27]  DISCHARGE,  UNDESIRABLE : status  after,  relative  to  pardon  or 

HONORABLE  DISCHARGE. 

Almost  thirty  years  after  his  desertion  from  the  naval  service,  a man  applied 
for  a discharge  and  was  discharged  as  undesirable  because  of  desertion  without 
trial.  He  now  requests  an  honorable  discharge  or  a pardon. 

Held:  As  there  was  no  conviction  in  this  case,  no  penalties  attached  to  the 
act  of  desertion  and  hence  there  is  nothing  to  pardon. 

The  man  no  longer  has  any  status  in  the  Navy  and,  therefore,  it  is  not  pos- 
sible to  grant  him  an  honorable  discharge  (File:  MM-Bennett,  Robt/P19-l 
(290320),  March  28,  1929). 


EMERGENCY  OFFICERS:  retired;  medical  treatment. 

Under  the  Emergency  Officers’  Retirement  Act  of  May  24,  1928  ( 45  Stat.  735). 
Held:  That  the  medical  department  of  the  Navy  should  not  furnish  medical 
treatment  or  hospitalization  to  any  of  the  beneficiaries  of  the  act  except  upon 
request  of  the  U.  S.  Veterans’  Bureau  (File:  EN19/P3-2  (290218),  March  12, 
1929;  citing  Op.  J.  A.  G.  Army,  June  15,  1928). 


GUAM : civil  courts  of  ; jurisdiction. 

The  courts  of  Guam  are  not  military  courts,  but  insular  courts  provided  for 
under  the  insular  Government  created  for  the  administration  of  the  affairs  of 
the  Island  of  Guam.  They  have  jurisdiction  in  all  civil  and  criminal  cases 
arising  out  of  infractions  of  the  laws  of  Guam  by  any  or  all  persons  on  the 
Island  of  Guam.  (See  sec.  15  of  the  Orders  and  Regulations  with  the  force 
and  effect  of  law  in  Guam,  January  1,  1925,  with  amendments  thereto,  and 
statement  of  the  Governor  issued  in  connection  therewith.) 

Held:  The  civil  lav/s  of  Guam  apply  to  Navy  and  Marine  Corps  personnel  in 
Guam,  and  the  civil  courts  of  Guam  have  jurisdiction  to  try  such  individuals 


1264  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 


[C.  M.  O.  No.  3—1929] 

for  infractions  of  those  laws  ( File : EG54/A17^  (281221),  March  22,  1929;  citing 
Sec.  Navy  letters  of  Aug.  4,  1903,  14210-6,  and  Dec.  6,  1910,  9351-976;  Major 
General  Commandant’s  dispatch  8630-1530  of  June,  1924;  Bu.  Nav.  dispatch 
6305-1500  of  October  1927). 


HOSPITALIZATION:  naval  pensioners;  right  to  receive  treatment  in  gov- 
ernment HOSPITALS  OTHER  THAN  NAVAL  UNDER  ACT  OF  JANUARY  19>  1929. 

The  act  approved  January  19,  1929  (Public,  No.  675)  provides  as  follows: 

“That  hereafter  the  Secretary  of  the  Navy  may  provide  for  the  care  and 
treatment  of  naval  patients  on  the  active  or  retired  list  and  members  of 
the  Naval  Reserve  or  Marine  [P.  28]  Corps  Reserve  entitled  to  treat- 
ment in  naval  hospitals  in  other  Government  hospitals  when  appropriate 
naval  hospital  facilities  are  not  available  and  the  Government  agencies 
having  control  of  such  other  hospitals  consent  thereto.  All  expenses  inci- 
dent to  such  care  and  treatment  received  by  naval  patients  in  other 
Government  hospitals,  excepting  Saint  Elizabeths  Hospital,  shall  be  charge- 
able to  the  same  appropriation  or  fund  as  would  be  chargeable  with  the 
care  and  treatment  of  such  patients  in  a naval  hospital:  Provided,  That 
the  deductions  authorized  by  sections  4812  and  4813,  Revised  Statutes,  shall 
apply  to  such  care  and  treatment  in  other  Government  hospitals,  except 
Saint  Elizabeths  Hospital,  and  shall  be  credited  to  said  appropriation  or 
fund.” 

From  the  language  employed  in  the  above-quoted  act,  it  would  seem  that  the 
benefits  thereof  were  intended  to  apply  only  to — 

(1)  Officers  and  enlisted  men  of  the  Navy  and  Marine  Corps  on  the 
active  or  retired  list. 

(2)  Officers  and  enlisted  men  of  the  Naval  Reserve  and  Marine  Corps 
Reserve  while  employed  on  active  duty. 

(3)  Transferred  members  of  the  Fleet  Naval  Reserve  and  Fleet  Marine 
Corps  Reserve,  whether  on  active  duty,  in  an  inactive  duty  status,  or  on 
the  retired  list  of  the  Regular  Navy. 

Accordingly,  held:  The  treatment  of  naval  pensioners  in  Government  hospi- 
tals other  than  naval  hospitals  is  not  authorized  under  the  provisions  of  this 
act  (File:  NH22/P3-2(1)  (280330),  March  27,  1929). 


MARK  OF  DESERTION  : removal  of. 

INSANITY : suicide  alone  not  sufficient  proof  of. 

Deceased  was  declared  a deserter  from  the  U.  S.  S.  Mercy  October  25,  1928, 
having  failed  to  return  to  said  ship  at  the  expiration  of  his  leave  of  absence 
on  October  14,  1928.  On  November  5,  1928,  his  body  was  found  hanging  in  the 
woods.  His  medical  record  shows  no  history  of  insanity.  Two  affidavits,  one 
by  a civilian  doctor  who  attended  deceased  on  October  2,  1928,  and  a statement 
indicate  that  deceased  seemed  to  be  deranged  mentally  a short  time  before 
his  death. 

In  view  of  the  fact  that  in  this  case  there  is  no  naval  medical  record  of 
any  ailment  that  might  have  caused  mental  instability ; that  the  only  medical 
opinion  submitted  in  the  case  refers  to  the  deceased  condition  13  days  before  his 
unauthorized  absence  began  and  suggests  that  at  the  time  observations  were 
made,  the  deceased  was  suffering  from  delirium  tremens ; and  that  there  has 
been  submitted  no  medical  report  in  regard  to  the  condition  of  the  deceased 
during  the  unauthorized  absence  which  terminated  [P.  29]  in  his  suicide, 
held,  there  is  not  sufficient  evidence  to  establish  as  erroneous  and  require  the 
removal  of  the  mark  of  desertion  now  appearing  on  deceased’s  service  record 
(File:  MM-Poisson,  Jos.  55/P13-8(2)  (281208),  March  6,  1929;  distinguishing 
case  of  Arthur  Pratt,  File  MM- Pratt,  Arthur/P13-8 (2)  (270726) . 
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MISCONDUCT:  drowning. 

Decedent  was  intoxicated  to  such  an  extent  that  it  was  necessary  to  assist 
him  in  walking-.  Four  days  later  his  body  was  recovered  from  the  water  in  the 
vicinity  where  he  was  last  seen  alive.  The  medical  officer  was  of  the  opinion 
that  death  was  due  to  drowning  and  that  the  body  had  been  in  the  water  for 
four  or  five  days.  There  was  no  evidence  of  foul  play. 

As  the  evidence  in  the  case  was  believed  such  as  to  establish  beyond  a rea- 
sonable doubt  that  decedent  lost  his  life  due  to  being  under  the  influence  of 
liquor  to  such  an  extent  that  the  rational  and  full  exercise  of  his  mental  and 
physical  faculties  was  sensibly  impaired,  Held:  Death  was  incurred  not  in  the 
line  of  duty  and  was  the  result  of  own  misconduct  (File:  MM-Wilson,  Rex 
S/A17-27  ( 280915),  March  8,  1929). 


PERSONAL  EFFECTS:  deceased  naval  personnel;  reshipment  of. 

Held:  The  same  principles  which  are  applicable  to  the  transportation  of 
household  effects  of  deceased  naval  personnel  should  apply  with  respect  to  the 
transportation  of  the  personal  effects  of  naval  personnel  who  die  while  on  duty. 
Accordingly,  in  view  of  General  Order  No.  166,  it  would  be  contrary  to  the 
spirit  of  the  law7  for  the  Navy  Department  to  authorize  reshipment  of  the 
personal  effects  of  deceased  naval  personnel  after  they  have  been  delivered  to 
the  next  of  kin  at  a place  designated  by  such  next  of  kin,  which  place  is 
different  from  the  address  of  the  next  of  kin  as  shown  by  the  records  of  the 
Bureau  of  Navigation  (File:  L19/L21  (290208),  March  6,  1929). 


REWARD,  DESERTER’S : payment  of. 

A deserter  from  the  Navy  was  arrested  by  a police  officer  and  turned  over 
to  the  custody  of  the  Federal  civil  authorities  at  Norfolk,  Va.,  to  answer  to 
an  alleged  violation  of  the  Mann  White  Slave  Act.  Upon  being  advised  that 
the  Federal  grand  jury  at  Norfolk  had  failed  to  return  a true  bill  against  him, 
a naval  guard  was  ordered  to  proceed  to  the  U.  S.  Marshal’s  office  at  Norfolk, 
where  he  took  the  man  into  custody  and  subsequently  returned  him  to  the  naval 
training  station  at  Hampton  Roads,  Va. 

[P.  30]  The  police  officer  mentioned  above  claims  the  deserter’s  reward  which 
was  offered  by  the  Bureau  of  Navigation  at  the  time  of  the  man’s  desertion 
for  his  apprehension  and  delivery  to  any  naval  activity,  and  which  offer  of 
reward  was  never  revoked. 

Since,  insofar  as  naval  authority  was  concerned,  the  apprehension  of  this 
man  was  accomplished  by  a naval  guard,  and  he  was  not,  as  claimed  by  the 
police  officer,  arrested  by  him  and  held  for  the  naval  authorities  as  a deserter 
from  the  U.  S.  Navy,  held,  payment  of  the  deserter’s  reward  offered  by  the 
Bureau  of  Navigation  in  this  case  may  not  legally  be  made  to  the  police  officer 
(File:  MM-Kalbfleisch,  John  H/P13-8  ( 290128),  March  18,  1929). 


SUMMARY  COURTS  MARTIAL  AND  DECK  COURTS:  ordering  of,  marine 
SENTENCE:  inadequate. 

Held:  The  commandant,  naval  station,  Guam,  may  order  summary  courts 
martial  and  deck  courts  upon  enlisted  men  attached  to  the  marine  barracks, 
Guam  (File:  NS8/A17-21  (281215),  March  11,  1929). 

C.  M.  O.  4—1929 

[P.  5]  CHALLENGES  : member  of  court  by  accused  ; policy. 

SENTENCE : inadequate. 

Marine  Gunner  Llewelyn  Jenkins,  Jr.,  U.  S.  Marine  Corps,  was  tried  by 
general  court  martial  by  order  of  the  commanding  general,  Second  Brigade, 
U.  S.  Marine  Corps  in  Nicaragua,  at  Campo  de  Marte,  Managua,  Nicaragua, 
on  February  7,  1929,  and  convicted  of  the  following  charges : 

Charge  I.  Drunkenness. 

Charge  II.  Conduct  unbecoming  an  officer  and  a gentleman  (2  specs.,  1, 
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drinking  intoxicating  liquor  in  a public  place  in  the  presence  of  enlisted  men 
serving  under  his  command ; 2,  removing  part  of  his  uniform  in  a public  moving- 
picture  theater). 

The  court  sentenced  the  accused  to  lose  3 years’  seniority  in  the  date  of  his 
warrant  as  marine  gunner,  to  lose  corresponding  rank  in  the  list  of  marine 
gunners  of  the  Marine  Corps,  and  to  lose  $50  per  month  of  his  pay  for  a period 
of  6 months,  total  loss  of  pay  amounting  to  $300. 

On  February  27,  1929,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“In  reviewing  the  record  of  proceedings  of  the  trial  by  general  court 
martial  in  the  foregoing  case  of  Llewelyn  Jenkins,  Jr.,  marine  gunner,  U.  S. 
Marine  Corps,  it  is  noted  that  the  court  failed  to  sustain  the  objection  of 
the  accused  to  a member;  the  convening  authority  is  of  the  opinion  that 
courts  should  be  liberal  in  passing  upon  challenges  and  that  the  court  in  the 
present  case  should  as  a matter  of  policy  have  sustained  the  objection  of 
the  accused.  However,  in  view  of  the  answer  made  by  the  member  to  the 
challenge  of  the  accused,  it  is  not  believed  that  the  action  of  the  court 
unduly  prejudiced  the  rights  of  the  accused. 

Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  in 
the  foregoing  case  are  approved.  Llewelyn  Jenkins,  marine  gunner,  U.  S. 
Marine  Corps,  will  be  released  from  arrest  and  restored  to  duty.” 

On  April  10,  1929,  the  Major  General  Commandant,  U.  S.  Marine  Corps,  placed 
the  following  remarks  on  the  record: 

* * * 

“2.  The  accused  in  this  case  was  tried  on  the  charges  of  ‘Drunkenness’ 
(one  specification)  and  ‘Conduct  unbecoming  an  officer  and  a gentleman,’ 
(two  specifications)  and  was  found  guilty. 

“3.  The  limitation  of  punishment  as  set  forth  in  Naval  Courts  and 
Boards,  section  720,  for  both  the  foregoing  offenses  is  dismissal  in  the  case 
of  an  officer.  The  sentence  adjudged  in  this  case  is  loss  of  three  (3)  years 
seniority  in  the  date  of  his  warrant  as  marine  gunner,  loss  of  corresponding 
rank  on  the  list  of  marine  gunners  of  the  Marine  Corps  and  loss  of  $50  per 
month  of  his  pay  for  a period  of  six  (6)  months,  total  loss  of  pay  amount- 
ing to  $300. 

[P.  6]  “4.  This  office  is  of  the  opinion  that  the  sentence  is  manifestly  in- 
adequate, particularly  as  the  accused  was  tried  and  convicted  of  similar 
charges  within  less  than  two  years. 

“5.  Subject  to  the  foregoing  remarks,  the  action  of  the  convening  authority 
on  the  proceedings,  findings,  and  sentence  of  the  general  court  martial  in  the 
foregoing  case  of  Marine  Gunner  Llewelyn  Jenkins,  U.  S.  Marine  Corps  is 
concurred  in.” 


CHARGES  AND  SPECIFICATIONS  : (l)  failing  to  allege  an  offense ; (2)  not 

FOUND  IN  DUB  FORM  AND  TECHNICALLY  CORRECT — PROCEDURE. 

FINDINGS : disapproval  of — acquittal  not  supported  by  evidence. 

Ensign  Harry  W.  Greene,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commander  in  chief,  United  States  Asiatic  Fleet,  on  board  the  U.  S.  S. 
Memphis , on  February  4,  1929,  on  the  following  charges : 

Charge  /. — Scandalous  conduct  tending  to  the  destruction  of  good  morals 
(using  vulgar  language). 

Charge  III. — Drunkenness. 

The  convening  authority  authorized  and  directed  the  judge  advocate  to  enter  a 
nolle  prosequi  to  charge  II,  “Conduct  unbecoming  an  officer  and  a gentleman” 
(disorderly  conduct  in  a cafe.) 

The  court  ACQUITTED  the  accused  of  charge  I and  convicted  him  of 
charge  III. 

The  court  sentenced  the  accused  to  lose  25  numbers  in  his  grade. 

On  February  25,  1929,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“The  proceedings  of  the  general  court  martial  in  the  foregoing  case  of 
Harry  W.  Greene,  ensign,  U.  S.  Navy,  are  approved.  The  commander  in 
chief  is  surprised  at  the  finding  of  the  second  specification  of  the  first  charge 
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as  not  proved.  Two  commissioned  officers  testified  directly  and  unequivocally 
that  the  accused  said  the  alleged  words.  Nor  was  the  testimony  of  these  two 
witnesses  weakened  in  any  way  by  cross-examination.  The  finding  on  the 
first  charge  is  disapproved.  The  finding  on  the  third  charge  and  the  speci- 
fication thereunder  and  the  sentence  are  approved.  He  will  be  released  from 
arrest  and  restored  to  duty.” 

On  April  19,  1929,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court 
martial  case  of  Harry  W.  Greene,  Ensign,  U.  S.  Navy,  it  is  noted  that  the 
second  specification  of  the  first  charge  does  not  allege  an  offense,  in  that  the 
specification  is  vague  and  indefinite,  i.  e.,  it  is  not  alleged  [P.  7]  that  the 
remarks  of  the  accused  were  made  in  the  hearing  of  the  ‘others  of  the  U.  S. 
naval  service  present,’  and  that  those  present  were  enlisted  men  which  alle- 
gations would  probably  have  made  the  specification  sufficiently  definite  to 
have  made  the  conduct  of  the  accused  prejudicial  to  good  order  and  disci- 
pline. Or  it  is  not  alleged  that  the  remarks  of  the  accused  applied  to  the 
‘others  of  the  U.  S.  naval  service,  present,’  which  allegation  would  have* 
made  the  specification  sufficiently  definite  to  have  constituted  the  offense  of 
‘Using  reproachful  words  toward  another  person  in  the  Navy.’ 

“2.  From  the  facts  available  in  reviewing  the  record  of  proceedings  it 
does  not  appear  that  the  acts  of  the  accused  even  though  correctly  alleged 
would  have  constituted  the  offense  of  ‘Scandalous  conduct  tending  to  the 
destruction  of  good  morals.’ 

“3.  It  is  further  noted  that  the  court  did  not  consider  the  above- 
mentioned  charge  and  specification  in  due  form  and  technically  correct 
and  referred  the  charges  and  specifications  to  the  convening  authority  for 
his  reconsideration.  The  convening  authority  after  reconsideration  re- 
turned the  charges  and  specifications  to  the  court  without  change,  except 
for  the  correction  of  a typographical  error  and  stated  in  part  as  follows : 

“ ‘The  convening  authority  is  of  the  opinion  that  the  charge  and  specifica- 
tion are  legal  as  drawn  and  directs  the  general  court  martial  to  proceed 
to  trial  under  the  charge  and  specification  as  originally  received.’ 

“4.  The  correct  procedure  in  this  instance,  where  the  convening  authority 
does  not  desire  to  change  the  charge  and  specification  as  originally  sub- 
mitted to  the  court,  is  to  return  it,  directing  the  court  to  reconsider  its 
findings  thereon  (sec.  835,  Naval  Courts  and  Boards,  1923,  note  73). 

“5.  In  any  event  it  was  improper  for  the  court  to  have  arraigned  the 
accused,  and  have  come  to  a finding  on  the  charge  and  specification,  as  it 
did  in  this  instance,  until  the  court  had  found  the  charge  and  specification 
to  be  in  due  form  and  technically  correct,  and  this  fact  had  been  so  noted 
in  the  proceedings  (sec.  637,  Naval  Courts  and  Boards,  1923).  As  the 
accused  was  acquitted  of  this  charge  and  specification  no  further  com- 
ment is  necessary. 

“6.  Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and 
sentence,  and  the  action  of  the  convening  authority  thereon,  are,  in  the 
opinion  of  this  office,  legal.” 

On  April  24,  1929,  the  Acting  Secretary  of  the  Navy  approved  the  remarks 
of  the  Judge  Advocate  General. 


[P.  8]  CLEMENCY : basis  of. 

FURLOUGH : recommendation  that  offices  be  placed  on. 

SENTENCE  OF  DISMISSAL : mitigation  of,  by  convening  authority, 

DISAPPROVED  BY  NAVY  DEPARTMENT. 

Commander  Anthony  J.  James,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commandant,  fourteenth  naval  district,  at  Pearl 
Harbor,  T.  H.,  on  February  15,  1929,  and  found  guilty  by  plea  of  the  following 
charges : 

Charge  I. — Absence  from  station  and  duty  without  leave. 

Charge  II. — Drunkenness. 

Charge  III.- — Neglect  of  duty  (failing  to  attend  meeting  of  a general  court 
martial  of  which  he  was  a member). 


1268  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 
[C.  M.  O.  No.  4—1929] 

Charge  IV. — Conduct  to  the  prejudice  of  good  order  and  discipline  (being 
incapacitated  for  proper  performance  of  duties  from  previous  indulgence  in 
intoxicating  liquors). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service.  The  members  of  the  court  “strongly  and  unanimously”  recom- 
mended the  accused  to  the  clemency  of  the  reviewing  authority,  in  view  of 
mitigating  circumstances  arising  from  the  long  serious  illness  of  his  wife  and 
also  because  of  accused’s  long  naval  service. 

On  February  27,  1929,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence.  In  view,  however,  of  the  strong  and  unanimous  recom- 
mendation by  the  court  for  clemency,  he  mitigated  the  sentence  to  the  loss  of 
350  numbers  in  his  grade  and  to  loss  of  pay  at  the  rate  of  $237  per  month 
so  long  as  he  remains  on  the  active  list  of  the  Navy. 

On  March  22,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the  follow- 
ing remarks  on  the  record : 

“1.  This  Bureau  does  not  concur  in  the  action  of  the  convening  au- 
thority in  mitigating  the  sentence  of  dismissal  in  this  case,  the  accused 
having  been  convicted  on  four  charges  the  limit  of  punishment  for  any 
one  of  which  is  dismissal,  and  this  being  his  second  conviction  for  similar 
offenses  in  the  last  two  years.  The  mitigating  action  taken  by  the  con- 
vening authority  has  resulted  in  the  retention  on  the  active  list  of  the 
Navy  of  an  officer  whose  employment  for  some  time  has  been  the  source 
of  embarrassment  to  this  Bureau  by  reason  of  his  tendency  toward  over- 
indulgence  in  alcoholic  liquor. 

“2.  In  view  of  the  fact  that  Commander  James,  the  accused,  is  no 
longer  considered  competent  to  be  trusted  with  the  duties  of  his  grade, 
this  Bureau  is  recommending  under  separate  correspondence  that  he  be 
placed  on  furlough  under  the  authority  of  section  1442,  R.  S.  for  the 
remainder  of  the  time  he  is  carried  on  the  active  list  of  the  Navy.  If 
this  recommendation  is  approved  it  is  further  recommended  that  the  sen- 
tence of  the  general  court  martial  in  the  foregoing  case  as  mitigated  by 
the  convening  authority  [P.  9]  be  further  mitigated  so  that  the  ac- 
cused will  lose  all  pay  that  may  become  due  him  except  the  sum  of  $100 
per  month,  to  take  effect  the  date  he  is  placed  on  furlough.”  1 

On  April  1,  1929,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Chief  of  the  Bureau  of  Navigation  and,  in  accordance  with  his  recommenda- 
tion, further  mitigated  that  part  of  the  sentence,  as  mitigated,  involving 
loss  of  pay  so  that  at  no  time  shall  the  loss  of  pay  so  operate  as  to  reduce 
the  pay  received  by  the  accused  to  an  amount  less  than  $100  per  month. 


EVIDENCE:  affidavits  not  admissible;  tampered  with;  record  returned  for 

FURTHER  INVESTIGATION. 

FINDINGS : Disapproval  of— acquittal  not  supported  by  evidence. 

Lieutenant  Perle  M.  Lund,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander-in-chief,  Battle  Fleet,  United  States  Fleet,  on 
board  the  U.  S.  S.  Tennessee  and  the  U.  S.  S.  Pennsylvania,  April  30,  1928, 
to  October  27,  1928,  and  acquitted  of  the  following  charges : 

Charge  I. — Falsehood. 

Additional  charge. — Conduct  unbecoming  an  officer  and  a gentleman  (2  specs., 
1,  knowingly  making  a false  statement  in  reply  to  a communication  from  the 
commandant,  eleventh  naval  district ; 2,  illicit  relations  with  a woman  not 
his  wife,  and  failing  to  recognize  and  take  steps  to  legitimatize  the  child  born 
as  the  result  thereof). 

On  April  5,  1929,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“In  reviewing  the  record  of  proceedings  of  the  general  court  martial  in 
the  attached  case  of  Lieutenant  Perle  M.  Lund,  U.  *S.  Navy,  the  convening 
authority  notes  that  the  defense  offered  in  evidence  a document  purport- 


1 By  order  of  the  Secretary  of  the  Navy,  on  March  29,  1929,  Commander  James  was 
placed  on  furlough  effective  May  1,  1929,  in  accordance  with  sec.  1442,  Revised  Statutes. 
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mg  to  be  the  deposition  of  one  A.  E.  Harwood,  and  the  court,  over  the 
objections  of  the  judge  advocate,  received  the  document  in  evidence.  A 
careful  analysis  of  the  document  in  question,  the  manner  of  taking  and 
provisions  of  Naval  Courts  and  Boards  (section  112)  convinces  the  con- 
vening authority  that  the  court  erred  in  admitting  this  document  in  evi- 
dence. While  the  convening  authority  is  not  unmindful  of  the  fact  that 
the  court  did  not  desire  to  jeopardize  the  interests  of  the  accused,  it  is 
nevertheless  true,  that  affidavits  although  disguised  as  depositions,  are  not 
admissible  in  evidence  on  behalf  of  either  party. 

[P.  10]  “The  convening  authority,  after  a most  careful  consideration  of 
the  evidence,  is  of  the  opinion  that  the  finding  of  the  court  was  erroneous. 
The  evidence  presented  by  the  judge  advocate  was  clear,  conclusive,  and 
direct.  The  prosecution,  when  it  rested  had  made  a prima  facie  case 
against  the  accused  which  was  not  positively  rebutted  in  any  way.  In 
the  opinion  of  the  convening  authority  the  negative  evidence  offered  by 
the  accused  in  no  way  gave  rise  to  the  reasonable  doubt  which  the  court 
must  have  entertained  in  arriving  at  its  findings. 

“The  convening  authority  notes  that  the  depositions  mentioned  in  the 
brief  of  the  judge  advocate,  Lieutenant  Commander  J.  Howard  Wellbrook. 
appear  to  have  been  tampered  with,  and  as  the  accused  and  most  of  the 
parties  to  the  trial  are  on  the  U.  S.  S.  New  York,  now  attached  to  the 
Scouting  Fleet,  the  record  is  returned  to  the  Department  for  investigation 
of  this  charge.  The  specimen  charges  together  with  the  interrogatories 
prepared  by  the  Department  are  returned  herewith. 

“Subject  to  the  above  remarks,  the  proceedings  are  approved,  and  the 
findings  and  acquittal  in  the  attached  case  of  Lieutenant  Perle  M.  Lund, 
U.  S.  Navy,  are  disapproved.” 

On  April  25,  1929,  the  Acting  Secretary  of  the  Navy  approved  the  remarks 
of  the  convening  authority  in  disapproving  the  acquittal  in  this  case  and,  in 
accordance  with  the  recommendation  of  the  Chief  of  the  Bureau  of  Navigation, 
directed  that  all  papers  in  the  case  be  forwarded  to  the  commander  Scouting 
Fleet  for  further  investigation  and  appropriate  action. 


EVIDENCE : extenuating,  after  plea  of  guilty  ; record  to  show  that  witness 

WAS  CALLED  IN  EXTENUATION. 

Ensign  Albert  J.  Devany,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commander  Scouting  Fleet,  United  States  Fleet,  on  board  the 
U.  S.  S.  Arkansas,  on  March  23,  1929,  and  found  guilty  by  plea  of  the  following 
charge:  Drunkenness. 

The  court  sentenced  the  accused  to  lose  25  numbers  in  his^  grade. 

On  March  27,  1929,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“In  reviewing  the  record  of  proceedings  of  the  general  court  martial 
in  the  foregoing  case  of  Ensign  Albert  J.  Devany,  U.  S.  Navy,  the  following 
entry  (on  page  2)  is  noted:  ‘A’  witness  for  the  defense  entered  and  was 
duly  sworn.’ 

[P.  11]  “Inasmuch  as  the  accused  had  plead  guilty,  he  could  not  call 
witnesses  except  in  extenuation  or  as  to  character  (secs.  657  and  658, 
N.  0.  & B.).  The  nature  of  the  testimony  of  the  witness  to  whom  reference 
is  made  indicates  that  it  was  intended  as  evidence  in  extenuation  and  the 
convening  authority  is  of  the  opinion  that  the  record  should  show  that  this 
witness  was  a witness  in  extenuation  (Naval  Digest,  P.  651,  sec.  63). 

“The  above-mentioned  error  was  not  prejudicial  to  the  interests  of  the 
accused. 

“Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence 
in  this  case  are  approved.  Ensign  Devany  will  be  released  from  arrest  and 
restored  to  duty.” 
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SENTENCE  OF  DISMISSAL:  confirmation  of,  revoked  by  president. 

Ensign  Doyle  C.  Warren,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval  air  station,  Pensacola, 
Fla.,  on  February  25,  1929,  and  convicted  of  the  following  charges: 

Charge  I. — Falsehood. 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman  (failing  to  pay 
a just  debt). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service. 

On  March  29,  1929,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  submitted  the  record  of  proceedings  to  the  President 
of  the  United  States  with  the  recommendation  that  the  sentence  of  dismissal 
be  confirmed.  On  April  1,  1929,  the  sentence  was  confirmed  by  the  President. 

On  April  20,  1929,  the  Acting  Secretary  of  the  Navy  resubmitted  the  record 
of  proceedings  in  this  case  to  the  President  with  the  recommendation  that  the 
confirmation  of  the  sentence  of  dismissal  be  revoked,  “in  order  to  permit  the 
acceptance  of  his  (Warren’s)  resignation  for  the  good  of  the  service,”  and  on 
the  same  date  the  confirmation  of  the  sentence  of  dismissal  was  revoked  by  the 
President.1 


[P.  12]  SENTENCES  : mitigation  of,  by  secretary  of  the  navy. 

Lieutenant  Commander  Joseph  R.  Mann,  Jr.,  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard, 
New  York,  on  March  26,  1929,  and  found  guilty  by  plea  of  the  following 
charges : 

Charge  I. — Absence  from  station  and  duty  without  leave. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapaci- 
tated for  proper  performance  of  duties  from  previous  indulgence  in  intoxicat- 
ing liquors). 

Charge  III. — Drunkenness. 

The  court  sentenced  the  accused  to  lose  75  numbers  in  his  grade. 

On  April  15,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the  follow- 
ing remarks  on  the  record : 

“1.  Forwarded  recommending  approval  of  the  proceedings  and  findings  of 
the  general  court  martial  in  this  case. 

“2.  In  view  of  the  very  excellent  record  of  service  of  Lieutenant  Com- 
mander Mann  as  regards  professional  attainments^  performance  of  and 
devotion  to  duty  and  conduct  extending  over  a period  of  seventeen  years 
of  commissioned  service  in  the  Navy  and,  further,  giving  consideration  to 
the  circumstances  of  his  personal  situation  and  to  the  testimony  of  charac- 
ter witnesses  of  the  highest  standing  in  the  Navy  together  with  the  docu- 
mentary evidence  read  into  the  record  of  proceedings,  it  is  believed  that 
in  this  case,  the  exercise  of  a full  measure  of  mercy  is  justified  and  that 
such  a sympathetic  action  will  be  to  the  best  interests  of  the  service. 

“3.  It  is  accordingly  recommended  that  the  sentence  of  Lieutenant  Com- 
mander J.  R.  Mann,  Jr.,  U.  S.  N.,  be  reduced  to  the  loss  of  forty-three  (43) 
numbers  in  his  grade.” 

On  April  20,  1929,  the  Acting  Secretary  of  the  Navy  approved  the  proceed- 
ings, findings,  and  sentence,  but  in  view  of  the  recommendation  of  the  Bureau 
of  Navigation,  reduced  the  loss  of  numbers  to  43. 


1 Letter  of  dismissal  was  addressed  to  the  accused  in  this  case  April  6,  1929,  via  official 
channels.  The  commandant  of  the  naval  air  station  acknowledged  receipt  of  said  letter  by 
dispatch  in  which  he  communicated  to  the  Navy  Department  request  of  accused  for  permis- 
sion to  present  his  case  to  the  Secretary  of  the  Navy  “before  delivery  of  order  of  dismissal,” 
which  request  was  approved  by  the  Secretary  of  the  Navy  in  a dispatch  to  the  commandant 
dated  April  13,  1929.  (In  this  connection  see  15  Op.  Atty.  Gen.  463,  March  16,  1878.) 
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ACCUSED:  record  failing  to  show  accused  did  not  desire  to  make  a state- 
ment. 

The  record  of  proceedings  failed  to  show  that  accused  did  not  desire  to  make 
a statement,  as  required  by  section  665,  Naval  Courts  and  Boards. 

In  this  connection,  attention  was  invited  to  Naval  Digest,  1921,  p.  6,  par.  12, 
in  view  of  which,  and  the  fact  that  accused  pleaded  guilty,  it  was  held  that  this 
irregularity  did  not  invalidate  the  proceedings.  However,  it  was  pointed  out 
that  in  cases  similar  to  the  present  one,  where  the  accused  is  without  [P.  13] 
counsel,  the  judge  advocate  should  be  specially  careful  in  informing  the  accused 
as  to  his  rights  mentioned  in  section  590,  Naval  Courts  and  Boards  (File: 
MM-Stanley,  Jack/A17-20  ( 290204),  March  7,  1929). 


CHARGES  AND  SPECIFICATIONS:  defective;  “disorderly  conduct.” 

The  specification  under  the  charge  “Conduct  to  the  prejudice  of  good  order 
and  discipline”  apparently  intended  to  charge  the  offense  of  “Disorderly  con- 
duct,” the  elements  of  which  are  set  forth  in  section  266,  Naval  Courts  and 
Boards.  As  the  gravamen  of  the  offense  is  the  disturbance  of  the  peace  and 
quiet  of  the  community,  held , the  specification  in  question  should  have  con- 
tained the  allegation  “against  the  peace  and  good  order  of  the  town  aforesaid,” 
as  set  forth  in  sample  specification  under  section  266,  Naval  Courts  and  Boards. 
(See  also  Clark  on  The  Law  of  Crimes,  p.  1083;  State  v.  Sherman,  52  Mo.  164.) 

However,  as  the  specification  as  preferred  contained  sufficient  information 
fairly  to  apprise  the  accused  of  the  offense  for  which  he  was  tried,  and  further 
in  view  of  the  fact  that  he  made  no  objection  thereto,  but  on  the  contrary 
pleaded  guilty,  and  was  represented  by  counsel,  and  the  proof  showed  the  con- 
duct of  the  accused  was  such  as  to  disturb  “the  peace  and  quiet  of  the  com- 
munity,” held,  the  substantial  rights  of  the  accused  were  not  prejudiced  (sec. 
210,  N.  C.  & B.;  File:  MM-Taylor  P/A17-20  (281225),  March  25,  1929). 


ENLISTMENTS  : expiration  of,  prior  to  trial  by  court  martial  ; ( i ) specifica- 
tion TO  SHOW,  (2)  REDUCTION  IN  EATING  INCLUDED  IN  SENTENCE. 

SENTENCES:  desertion;  policy  of  navy  department. 

At  the  time  accused  was  brought  to  trial  on  the  charge  of  “Desertion,”  his 
enlistment  had  expired.  This  fact  should  have  been  set  forth  in  the  specification 
as  indicated  in  the  following  sample  specification,  which  is  to  be  included  in 
Change  No.  6,  Naval  Courts  and  Boards,  1923,  as  sample  specification  4 under 
section  250: 

“In  that , while  serving  as , U.  S.  Navy,  on  board  the  U.  S.  S. 

— , did,  on  or  about  October  4,  1926,  desert  from  said  ship  and  from 

the  U.  S.  Navy,  and  did  remain  a deserter  until  his  enlistment  had  expired 
on  or  about  July  13,  1927,  after  which  he  was  delivered  to  U.  S.  naval 
authority  at  the  U.  S.  Navy  recruiting  station  at  Denver,  Colo.,  on  or  about 
September  20,  1927.” 

(15  Op.  Atty.  Gen.  161;  quoted  in  Naval  Digest  1921,  p.  57,  par.  14.) 

It  was  also  noted  that  the  court  sentenced  the  accused  to  be  reduced  to  the 
rating  of  apprentice  seaman,  to  be  confined  for  a [P.  14]  period  of  twenty-four 
(24)  months,  then  to  be  dishonorably  discharged  from  the  U.  S.  naval  service 
and  to  suffer  all  the  other  accessories  of  said  sentence  as  prescribed  by  Section 
883,  Naval  Courts  and  Boards,  1923.  Inasmuch  as  the  accused’s  enlistment  had 
expired  prior  to  his  return  to  the  naval  service  and  his  trial  for  the  offense 
committed,  that  part  of  the  sentence  which  reads  “to  be  reduced  to  the  rating 
of  apprentice  seaman,”  is  accordingly  a nullity  (C.  M.  O.  9,  1926,  4). 

The  sentence  also  exceeds  that  set  by  the  Navy  Department’s  policy  for  the 
offense  of  desertion. 

Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence,  and 
the  action  of  the  convening  authority  approving  same,  were  held  legal  (File: 
MM-Nelson,  Balia rde/A17-20( 290321),  April  16,  1929;  G.  C.  M.  Rec.  No.  71047). 
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EVIDENCE : confessions,  involuntary. 

The  court  sustained  objection  of  accused  to  a question  asked  a witness  by  the 
prosecution  on  the  ground  that  it  attempted  to  bring  out  an  involuntary  confession 
of  the  accused. 

Held:  The  ruling  of  the  court  was  in  error.  Whether  or  not  a confession  is 
involuntary  is  a matter  of  fact  to  be  determined  by  the  court  after  hearing  all 
the  evidence  in  regard  thereto  (secs.  352-359,  inc.,  N.  C.  & B.,  1923;  see  also 
“Admissions,”  secs.  361-365,  N.  C.  & B.,  1923). 

During  the  examination  of  the  same  witness,  the  prosecution  asked  a witness 
the  following  question : “What  did  you  ask  the  accused?” 

The  court  sustained  objection  of  accused  to  this  question  on  the  ground  that 
it  called  for  an  involuntary  confession  of  accused. 

Held:  The  ruling  on  this  point  was  so  clearly  in  error  that  it  is  considered 
unnecessary  to  cite  authorities.  Obviously  the  purpose  of  the  judge  advocate  in 
asking  the  question  quoted  above  was  for  the  purpose  of  finding  out  just  what  the 
witness  had  asked  on  the  occasion  in  question.  It  is  not  conceded  that  the  answer 
could  have  been  by  any  stretch  of  the  imagination  in  the  nature  of  an  involuntary 
confession,  as  contended  by  counsel  for  the  accused. 

Subject  to  the  foregoing,  the  proceedings,  findings  and  sentence,  and  the  action 
of  the  convening  authority  approving  same,  were  held  legal  (File:  OO-Aquatero, 
Antonio  G/A17-20  ( 281002),  December  28,  1928;  G.  C.  M.  Rec.  No.  70323). 


EVIDENCE,  HEARSAY : admission  of,  where  not  prejudicial  to  accused. 

In  support  of  the  charge  of  “Sodomy,”  a prosecution  witness  testified  that  “it 
was  reported  to  me  * * * that  the  accused  and  two  others  had  been  discov- 
ered in  a compromising  [P.  15]  position  on  the  preceding  evening.”  Accused 
objected  to  this  testimony  on  the  ground  that  it  was  hearsay,  but  his  objection 
was  overruled. 

The  above  testimony  was  clearly  hearsay.  (See  Naval  Digest  1916,  p.  280, 
par.  4;  id.,  pp.  279,  280;  N.  O.  & B.,  secs.  346,  348,  349.)  It  was  not  admissible 
under  any  exception  to  the  hearsay  rule  and  accordingly  the  accused’s  objection 
should  have  been  sustained.  (See  sec.  350,  N.  C.  & B. ; C.  M.  O.  1,  1922,  12; 
C.  M.  O.  7,  1924,  3.) 

However,  since  the  facts  given  in  this  testimony  were  testified  to  by  other 
witnesses  and  further  were  admitted  to  the  true  in  a properly  admitted  extra- 
judicial confession  of  accused,  held , the  accused’s  interests  were  not  prejudiced 
to  such  an  extent  as  to  invalidate  the  proceedings  (file  26251-32691 A ; J.  A.  G. 
June  20,  1924 ; G.  C.  M.  Rec.  No.  60319 ; File : MM-Stewart,  Edward  M/A17-20 
(290211)  ; March  29,  1929). 


EVIDENCE,  HEARSAY : statement  made  by  third  party  in  presence  of 

ACCUSED. 

Accused  objected  to  the  testimony  of  a witness  relating  to  what  was  said  by 
a third  person  in  the  presence  of  accused  on  the  ground  that  it  was  hearsay. 
The  court  sustained  the  objection. 

Held:  The  ruling  of  the  court  in  this  instance  was  in  error.  The  testimony 
objected  to  was  not  hearsay  as  it  was  made  in  the  presence  of  the  accused  and 
was,  therefore,  admissible  (Naval  Digest,  1916,  p.  583,  par.  1,  under  “Statements 
made  in  presence  of  accused”;  File:  MM-Harrigan,  Samuel  W/A17-20  (290114), 
March  11,  1929). 


EVIDENCE  : opinion  ; drunkenness. 

In  attempting  to  bring  out  the  condition  of  the  accused  as  to  sobriety,  the 
judge  advocate  asked  a witness,  who  had  testified  that  he  was  present  when 
the  patrol  officer  examined  accused,  the  following  question : “How  did  he  (ac- 
cused) answer  questions  put  to  him  by  the  patrol  officer?”  Accused  objected  to 
this  question  on  the  ground  that  it  called  for  a conclusion  of  witness,  and  the 
objection  was  sustained  by  the  court. 
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Held:  The  court’s  ruling  was  erroneous.  The  testimony  of  any  competent 
witness  who  was  in  a position  to  observe  the  manner  in  which  the  accused 
answered  question  would  be  admissible  on  this  point.  Such  testimony  would 
not  involve  an  objectionable  conclusion  of  the  witness,  but  would  consist  of 
facts  of  the  very  sort  that  should  be  brought  out  in  order  that  the  court  might 
determine  the  guilt  or  innocence  of  the  accused.  A witness  may  give  his 
opinion  as  to  the  sobriety  of  another  [P.  16]  person  and,  for  stronger 
reason,  he  may  relate  in  detail  the  facts  he  observed  which  formed  the  basis 
of  that  opinion.  (See  sec.  422,  N.  C.  & B.,  which  distinguishes  between  fact 
and  opinion,  and  sec.  424,  N.  C.  & B.,  which  explains  one  of  the  exceptions  to 
the  general  rule  excluding  opinion  evidence.) 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  and  the  action 
of  the  convening  authority  approving  same,  were  held  legal  (File:  MM-Allen, 
Tom  E/A17-20  (281130),  February  25,  1929). 


EVIDENCE:  opinion,  improperly  admitted. 

A witness  was  asked  the  following  question : 

“Did  the  accused  without  justifiable  cause  create  a disturbance  by  talk- 
ing in  a loud  and  boisterous  manner?” 

It  is  improper  for  a court  to  permit  witnesses  to  be  questioned  upon  the 
very  legal  points  which  the  court  have  been  assembled  to  decide.  Evidence  should 
be  confined  to  facts  which  the  witness  knows,  and  from  such  facts  the  court 
must  draw  the  appropriate  inferences  which  seem  to  have  been  established 
by  the  facts  (secs.  421  and  422,  N.  C.  & B. ; C.  M.  O,  2,  1929,  p.  0;  Department’s 
file  MM-Fee,  Charles  C/A17-20  ( 290206),  dated  March  9,  1929). 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  approving  same,  were  held  legal  (File:  MM-Taylor, 
Gilbert  P/A17-20  (281225),  March  25,  1929). 


FINDINGS : acquittal  ; form  of. 

Where  the  findings  of  the  court  were  entered  in  the  record  of  proceedings 
in  part  as  follows : “that  the  accused,  * * *,  fireman  first  class,  is  of 

the  second  charge  not  guilty,”  attention  was  invited  to  section  686,  Naval 
Courts  and  Boards,  which  sets  forth  the  forms  of  acquittal  and  states  that 
no  other  forms  are  permitted  in  naval  procedure. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  approving  same,  were  held  legal  (File:  MM-Carder, 
Marvin  L/A17-20  (290218),  March  29,  1929). 


FINDINGS : summary  court  martial  ; inconsistent  ; not  supported  by  evi- 
dence; SET  ASIDE. 

Accused  was  acquitted  of  “Absence  without  leave,”  and  convicted  of  “Neglect 
of  orders.” 

The  evidence  showed  that  accused  was  due  to  return  to  his  ship  at  9 a.  m. 
on  March  1,  but  was  unable  to  do  so  because  of  illness.  He  returned  to  the 
ship  the  evening  of  the  same  day. 

[P.  17]  In  an  attempt  to  prove  the  second  specification,  “Neglect  of  orders,” 
in  that  the  accused  failed  to  report  to  his  commanding  officer  on  the  morning 
In  question,  it  was  proved  without  doubt  that  accused  was  cognizant  of  the 
order  which  required  him  to  report  as  alleged,  but  there  was  no  evidence  jn 
the  record  that  the  accused  failed  to  report  in  obedience  to  such  order. 

Held : If  the  court  believed  the  accused  was  ill  at  home  and  acquitted  him  on 
the  first  specification,  then  it  should  have  acquitted  him  of  the  second  specifica- 
tion also.  Further,  as  there  was  no  evidence  in  the  record  of  the  accused 
having  failed  to  report  as  alleged  in  the  second  specification,  the  Secretary  of 
the  Navy  directed  that  the  finding  of  the  court  on  the  second  specification  and 
the  sentence  in  the  case  be  set  aside  (File:  MM-Stein,  Willard  J/A17-21 
(290408),  April  8,  1929). 
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1.  HOMICIDE:  (a)  burden  of  proof;  (&)  persons  in  military  service;  obey- 

ing orders;  (c)  self-defense — RIGHT  does  not  obtain  where  situation 

BROUGHT  ABOUT  BY  WRONGFUL  CONDUCT  OF  ACCUSED. 

2.  CRITICISM  OF  COURTS  MARTIAL:  (a)  judge  advocate — failing  to  pre- 

sent case  properly;  (&)  COURT  aiding  accused. 

3.  FINDINGS : disapproval  of — acquittal  not  supported  by  evidence. 

Accused,  a gunnery  sergeant,  U.  S.  Marine  Corps,  was  tried  by  general  court 
martial  upon  tbe  charge  “Conduct  to  the  prejudice  of  good  order  and  discipline.” 
The  specification  alleged  in  substance  that  the  accused  did  on  or  about  May 
29,  1928,  feloniously,  wilfully,  and  without  justifiable  cause,  shoot  a Nicaraguan 
civilian,  thereby  inflicting  a mortal  wound  of  which  the  said  civilian  died. 
The  court  found  the  specification  not  proved  and  accordingly  acquitted  the 
accused  of  the  charge. 

At  the  outset  of  the  trial  the  accused  admitted  the  killing.  He  defended  on 
the  grounds,  (1)  that  he  was  acting  in  the  performance  of  duty  at  the  time  of 
the  killing  and  (2)  that  the  killing  was  in  self-defense. 

The  evidence  for  the  prosecution  consisted  in  the  testimony  of  two  enlisted 
men  of  the  Marine  Corps.  The  first  of  these  two  witnesses  testified  that  he 
had  been  in  command  of  a detachment  of  marines  at  Wawa  Central,  Nicaragua, 
and  had  been  relieved  from  that  duty  by  the  accused ; witness  further  testified 
in  answer  to  the  question  “What  orders,  if  any,  were  issued  in  regards  to  the 
searching  of  houses  for  arms  and  liquor?”  that  “It  was  just  the  custom  that 
the  noncommissioned  officer  in  charge  would  keep  the  line  clear  of  all  arms 
and  make  search  in  the  camps,”  that  there  were  no  written  orders  to  this 
effect,  and  that  witness  had  passed  on  “these  verbal  orders”  to  the  accused  as 
his  relief.  The  second  witness  testified  that  he  was  a member  of  the  detach- 
ment under  command  of  the  accused;  that  on  the  evening  of  the  homicide 
“or  the  day  before”  there  had  been  “report”  of  arms  and  liquor  in  the  district 
of  Yuli  Farm  and  [P.  18]  accordingly  a searching  party  of  which  the  accused 
was  in  charge  was  organized;  the  accused  and  witness  entered  the  house  in 
which  subsequently  occurred  the  homicide,  the  accused  inspecting  the  left  side 
and  witness  the  right,  the  other  men  of  the  detachment,  two  in  number,  re- 
maining outside  to  prevent  anyone  escaping  or  hiding  arms ; shortly  after  enter- 
ing the  house  witness  heard  a shot  and  upon  turning  observed  that  the  accused 
had  shot  a native ; that  native  was  just  in  the  act  of  dropping  a machete  from 
his  hand ; was  standing  beside  his  bunk,  about  four  of  five  feet  from  the 
accused ; that  this  incident  occurred  about  7 : 30  p.  m. ; and  that  the  house  was 
not  lighted  but  that  accused  and  witness  had  flashlights. 

The  only  evidence  adduced  other  than  the  above  was  contained  in  the  testi- 
mony of  the  accused  himself  who  took  the  stand  in  his  own  defense.  The  tes- 
timony of  the  accused  coincided  with  that  of  the  second  witness  above  with  the 
following  additions  thereto:  The  accused  testified  that  upon  entering  the  house 
he  observed  the  native  in  his  bunk,  that  accused  told  the  native  to  get  up, 
whereupon  the  native  grabbed  a machete  and  said  something  in  Spanish,  the 
meaning  of  which  the  accused  did  not  know ; the  native  jumped  up  from  his  bunk, 
momentarily  became  entangled  in  his  mosquito  netting  and  as  the  native  got 
untangled  and  was  in  a crouched  position  with  the  machete  upraised  and  in  a 
forward  movement,  witness  fired  the  fatal  shot.  The  accused  further  testified 
that  the  machete  was  about  three  feet  long  and  while  not  a fighting  knife  it  was 
quite  sharp. 

1.  (a)  From  the  circumstance  of  the  taking  of  the  life  of  a human  being  by  an 
act  of  a nature  naturally  and  probably  calculated  to  cause  death,  the  law  pre- 
sumes that  he  who  perpetrated  the  act  foresaw  and  intended  the  result  which 
followed  and  must  hence  be  guilty  of  the  highest  offense  of  criminal  homicide 
known  to  the  law,  in  the  absence  of  evidence  showing  that  the  homicide  was  jus- 
tifiable or  excusable,  or  sufficiently  rebutting  the  presumption  of  intent  to  take 
human  life  to  raise  a reasonable  doubt  on  the  question.  The  prosecution  being 
entitled  to  the  benefit  of  this  presumption,  the  accused  must  assume  the  burden 
of  proving  that  there  was  no  intent  to  take  life,  or  that  the  killing  was  justifiable 
or  excusable,  or,  at  least,  of  raising  a reasonable  doubt  in  his  favor  (13  R.  C.  L. 
741).  Or  as  may  be  stated  somewhat  differently,  a prima  facie  case  is  established 
ordinarily  by  proof  that  the  prisoner  committed  the  homicidal  act,  or  at  any  rate 
that  he  killed  the  deceased  with  a deadly  weapon,  and  it  thereupon  devolves  upon 
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the  defense  to  show  matters  of  mitigation  or  excuse.  This  is  subject  to  the  quali- 
fication, of  course,  that  the  defense  is  not  under  any  obligation  to  introduce 
evidence  to  show  mitigation,  justification,  or  excuse  if  the  proof  on  the  part  of  the 
prosecution  shows  it  (13  R.  C.  L.  908). 

[P.  19]  (b)  In  reference  to  the  contention  of  the  accused  that  he  was  acting 

in  the  performance  of  duty,  it  is  deemed  pertinent  to  refer  briefly  to  the  law* 
pertaining  to  homicide  committed  by  persons  in  the  military  service.  It  is  a gen- 
eral rule  that  a soldier  (or  sailor),  is  bound  to  obey  all  lawful  orders,  and  all  he 
may  do  in  obeying  such  lawful  orders  constitutes  no  offense  as  to  him.  But  an 
order  illegal  in  itself  and  not  justified  by  the  rules  and  usages  of  war,  or  in  its 
substance  clearly  illegal,  so  that  a man  of  ordinary  sense  and  understanding 
would  know  as  soon  as  he  heard  the  order  read  or  given  that  it  was  illegal,  will 
afford  no  protection  for  a homicide,  provided  the  act  with  which  he  may  be 
charged  has  all  the  ingredients  in  it  which  may  be  necessary  to  constitute  the 
same  a crime  in  law  (italics  supplied)  (13  R.  C.  L.  705 ; see  also  67  L.  R.  A.  295). 

Furthermore,  in  State  v.  Coit,  8 Ohio  S.  and  C.  P.  Dec.  62,  it  was  held  that  a 
military  officer  called  upon  by  civil  authorities  to  quell  a riot  and  prevent  a lynch- 
ing is  under  duty  to  use  only  such  force  as  is  necessary  and  proper  for  the  purpose 
of  protecting  the  prisoner  and  the  public  property  and  he  cannot  legally  take  a 
human  life  in  accomplishing  those  ends  unless  he  has  first  ascertained,  by  prudent 
and  reasonable  exercise  of  his  faculties,  that  the  same  is  necessary  and  proper 
to  accomplish  the  purpose  in  hand ; and  that  a colonel  of  a regiment  of  a State 
National  Guard  is  not  a public  officer  in  such  a case,  and  is  entitled  to  none  of 
these  presumptions  in  favor  of  the  legality  of  the  acts  of  public  officers ; and  that 
if  he  acted  solely  in  his  capacity  as  a military  officer  in  performing  orders  given 
him  by  the  civil  authorities  and  not  as  an  individual  in  self-defense,  or  in  pre- 
venting a felony,  or  dispersing  a riot,  the  rightfulness  or  wrongfulness  of  his 
conduct  is  to  be  measured  by  the  rules  which  govern  the  conduct  of  military  offi- 
cers while  acting  in  aid  of  the  civil  authority.  Likewise,  in  People  v.  McCloud, 
1 Hill  377,  25  Wend.  483,  it  was  held  that  homicide  is  presumed  to  be  malicious 
until  the  contrary  appears,  and  whether  it  is  justifiable  or  inexcusable  on  the  facts 
as  an  act  of  war  or  self-defense  is  a question  for  the  jury  in  a prosecution  therefor. 

It  is  recognized  that  no  state  of  war  exists  in  Nicaragua  so  far  as  the 
military  forces  of  the  United  States  are  concerned;  also  the  said  military 
forces  of  which  the  accused  was  a part,  were  despatched  to  Nicaragua  to  assist 
the  regular  and  acknowledged  government  of  that  Republic  to  maintain  law 
and  order. 

The  evidence  adduced  in  this  case  is  obscure  on  the  point  of  just  what  orders 
were  issued  by  the  higher  command  to  small  detachments  such  as  that  ad- 
ministered by  the  accused,  the  evidence  merely  indicating  that  there  had  been 
verbal  orders  to  “keep  the  line  clear  of  all  arms  and  make  search  in  the 
camps”  and  further,  from  the  testimony  of  the  accused,  to  “give  the  police 
a hand  when  he  deemed  it  necessary.”  A communication  was  addressed 
[P.  20]  to  the  Major  General  Commandant  requesting  information  (a)  of 
the  status  of  the  accused  at  the  time  of  the  alleged  offense  and  (b)  the  laws, 
regulations,  or  orders  in  force  at  the  time  and  place  of  the  alleged  offense 
by  which  the  accused  was  authorized  to  search  native  houses  for  arms  and 
whiskey.  In  reply  to  the  foregoing  request  the  following  information  was 
received  from  the  commander,  eastern  area,  Nicaragua,  which  was  forwarded 
via  official  channels : 

“(a)  On  the  date  in  question  Gunnery  Sergeant  * * * was  serving 

with  the  Second  Brigade,  U.  S.  Marine  Corps,  being  a member  of  the 
51st  Company,  5th  Regiment;  and  was  noncommissioned  officer  in  charge 
of  the  marine  outpost  at  Wawa  Central,  which  is  in  the  eastern  area, 
Nicaragua. 

“(b)  Wawa  Central  is  a small  native  village  at  the  end  of  the  railroad 
line  of  the  Bragman’s  Bluff  Lumber  Company,  and  is  located  in  the  zone 
of  active  operations  in  the  eastern  area,  Nicaragua.  A marine  outpost 
is  maintained  at  that  place  to  maintain  order  among  the  large  number  of 
natives  and  other  laborers  who  live  in  the  immediate  vicinity  (banana 
workers),  and  to  protect  American  interests.  The  noncommissioned  officer 
in  charge  is  required  to  be  diligent  in  his  searches  for  contraband  arms 
and  liquor,  which  duties  occupy  the  majority  of  his  time  and  that  of  his 
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men.  Gunnery  Sergeant  * * * was  performing  this  duty  on  the  date 

in  question.” 

The  only  comment  made  by  the  commanding  general,  Second  Brigade,  the 
convening  authority  of  the  present  court  martial,  on  this  correspondence  other 
than  his  forwarding  action,  was  to  remark  “On  the  date  in  question  Gunnery 
Sergeant  * * * was  not  a member  of  the  police  force  of  Nicaragua  and 

there  was  no  Nicaraguan  police  force  operating  in  or  near  Wawa  Central.” 

As  further  throwing  some  light  on  the  situation  in  this  respect  existing  in 
that  area  of  Nicaragua,  it  may  be  pertinent  to  refer  to  the  action  of  the 
commanding  general,  Second  Brigade,  the  convening  authority  of  this  court, 
on  the  record  of  investigation  previously  ordered  in  this  case,  which  was  as 
follows : 

“In  reviewing  the  record  of  the  investigation  in  the  attached  case,  it 
is  evident  from  the  testimony  embodied  in  the  record  that  the  search  of  the 
native  houses  at  Yuli  Farm,  Nicaragua,  was  unwarranted  and  that  had  the 
proper  procedure  been  followed  by  the  patrol  the  shooting  and  killing 
of  * * * by  Gunnery  Sergeant  * * *,  U.  S.  Marine  Corps,  might 

have  been  avoided.” 

While  the  exact  orders  with  regard  to  searches  under  which  the  accused  was 
searching  are  not  entirely  clear,  there  is  some  justification  in  conceding  that 
the  orders  under  which  he  was  [P.  21]  operating  called  for  him  to  search 
native  houses.  While  making  this  concession  in  his  favor,  it  is  by  no  means 
desired  to  express  an  opinion  as  to  the  legality,  necessity,  or  propriety  of 
such  orders,  admitting  that  they  were  in  fact  issued,  nor  in  any  way  to  lay 
down  rules  or  express  an  opinion  as  to  the  proper  procedure  to  be  followed  by 
the  marine  forces  in  Nicaragua  in  the  execution  of  tlieir  general  orders  from 
the  President.  The  existence  is  recognized  of  many  difficulties  daily  encountered 
by  those  forces,  but,  nevertheless,  where  the  conduct  of  a member  of  the  Naval 
Establishment,  results  in  injury  or  harm  to  another  person  and  that  member 
of  the  Naval  Establishment  is  brought  to  trial  as  was  done  in  this  case,  the 
legal  and  well-recognized  rules  of  criminal  law  and  procedure  must  be  followed 
in  arriving  at  a conclusion  as  to  his  guilt  or  innocence. 

(c)  Assuming  that  the  accused  was  under  orders  of  a general  nature  re- 
quiring him  to  search  native  houses  for  arms  and  liquor,  and  that  in  the  process 
of  carrying  out  his  orders  a homicide  resulted,  the  question  is  then  presented 
of  whether  or  not  the  accused  was  free  from  wrong  or  blame  in  taking  human 
life,  the  necessity  of  the  establishment  of  which  proposition  rests  with  the 
accused. 

The  evidence  showed  that  the  accused  in  command  of  a squad  of  marines 
undertook  to  search  native  houses  in  the  nighttime.  It  has  been  ascertained 
that  sunset  at  Wawa  Central  on  the  day  in  question  was  6:24  p.  m.,  and  the 
evidence  is  to  the  effect  that  the  search  took  place  at  about  7 : 30  p.  m.,  which 
would  be  approximately  one  hour  after  sunset.  The  record  fails  to  show  that 
the  accused  made  any  effort  to  summon  the  occupant  of  the  house  to  the  door 
before  entering  it  or  that  he  made  preliminary  requests  or  demand  from  the 
occupant  that  there  be  a submission  to  the  search,  nor  did  the  evidence  indicate 
that  there  was  any  urgent  necessity  for  making  this  search  during  nighttime. 
The  evidence  did  show  that  the  only  occupant  of  the  house,  the  deceased,  was 
in  his  bed.  that  flashlights  were  used  by  the  searching  party,  that  the  accused 
spoke  English  and  the  deceased  spoke  Spanish,  and  that  the  deceased  was 
suddenly  roused  from  his  bed  to  be  confronted  by  persons  that  he  would  be 
justified  in  assuming  were  intruders  within  his  household.  The  evidence  does 
not  show  that  any  effort  was  made  by  the  accused  to  escape  from  the  danger 
that  confronted  him  nor  does  the  evidence  show  that  he  used  the  force  at  his 
command  in  any  effort  to  subdue  the  deceased  other  than  to  preemptorily 
shoot  him.  Furthermore,  it  seems  material  to  this  case  that  no  arms  or  liquor 
were  in  fact  found  in  the  house  wherein  occurred  the  homicide.  The  evidence 
indicates  that  the  accused  was  grossly  at  fault  in  adopting  the  means  followed 
by  him  in  conducting  this  search.  In  reference  to  the  question  of  self-defense 
arising  after  the  accused  entered  the  house  in  the  manner  described  and  aroused 
the  native  [P.  22]  as  aforesaid,  and  after  having  been  initially  in  the  wrong 
himself,  the  law  on  the  subject  is  well  expressed  in  Wallace  v.  United  States , 
162  U.  S.  466,  wherein  the  court’s  opinion  contained  the  following  as  to  the 
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right  of  self-defense  in  doing  an  unlawful  act,  quoting  approvingly  from  Reed 
v.  State,  11  Tex.  App.  509 : 

“A  perfect  right  of  self-defense  can  only  obtain  and  avail  where  the 
party  pleading  it  acted  from  necessity  and  was  wholly  free  from  wrong 
or  blame  in  occasioning  or  producing  the  necessity  which  required  his 
action.  If,  however,  he  was  in  the  wrong  * * * and  on  account  of  his 

own  wrong  was  placed  in  a situation  wherein  it  became  necessary  for  him 
to  defend  himself  against  an  attack  made  upon  himself,  which  was  super- 
induced or  created  by  his  own  wrong,  then  the  law  justly  limits  his  right 
of  self-defense  and  regulates  it  according  to  the  magnitude  of  his  own 
wrong.  * * * Whenever  a party  by  his  own  wrongful  act  produces  a 

condition  of  things  wherein  it  becomes  necessary  for  his  own  safety  that  he 
shall  take  life  or  do  serious  bodily  harm,  then  indeed  the  law  wisely  im- 
putes to  him  his  own  wrong  and  its  consequences,  * * 

So,  in  the  present  case,  it  seems  clear  that  the  accused  was  initially  in  the 
wrong  and  accordingly  grossly  culpable  even  though  his  statement  be  accepted 
that  at  the  moment  he  fired  the  shot,  the  native  was  in  a threatening  posture 
and  armed  with  a machete.  It  is  considered  that  the  conduct  of  the  accused  in 
forcing  his  way  into  the  house  of  this  native,  in  the  nighttime,  instead  of 
making  a proper  demand  for  submission  to  the  inspection,  was  calculated  to 
produce  just  such  a result  as  actually  occurred — namely,  the  deceased,  suddenly 
aroused  from  his  sleep,  seized  his  machete  with  the  idea  of  defending  himself 
and  was  shot  down  by  the  accused.  It  is  accordingly  held  that  in  view  of  the 
evidence  adduced  and  the  law  on  the  subject,  the  acquittal  cannot  be  legally 
sustained. 

2.  ( a ) It  is  further  noted  from  the  record  in  this  case  that  the  judge  advo- 
cate did  not  desire  to  make  either  an  opening  or  a closing  argument.  To 
this  extent  he  failed  in  his  duty  properly  to  present  the  case  for  the  prosecu- 
tion. In  a case  of  this  importance  involving  the  killing  of  a human  being,  the 
failure  of  the  judge  advocate  even  to  answer  the  argument  made  by  counsel 
for  the  accused  is  evidence  of  indifference,  at  least,  in  the  performance  of  the 
duty  with  which  he  had  been  charged.  It  is  noted  also  that  the  judge  advocate 
failed  to  subject  the  accused  to  a rigid  cross-examination  as  was  certainly 
called  for  in  view  of  the  direct  testimony  of  the  accused  and  the  testimony 
of  prior  witnesses 

(6)  It  is  further  noted  that  several  questions  were  addressed  to  the  accused 
by  the  court.  In  some  instances,  these  questions  were  objectionable  by  reason 
of  asking  for  the  opinion  [P.  23]  of  the  accused  (N.  C.  & B.,  sec.  421).  In 
addition  thereto,  the  entire  line  of  questioning  was  indicative  of  the  court’s 
concern  in  aiding  the  accused  to  develop  his  defense  rather  than  an  effort  to 
elicit  the  full  facts  of  the  case. 

3.  In  view  of  the  above,  the  findings  of  the  general  court  martial  in  this 
case  were  set  aside  by  the  Secretary  of  the  Navy  (File:  MM-Jones,  Robert 
W/A17-20  (280813),  February  21  and  March  8,  1929). 


SENTENCES  : accessories  ; duplication. 

A sentence  included  forfeiture  of  “all  pay  and  allowances  which  may  be- 
come due  during  his  current  enlistment,  except  the  sum  of  three  dollars  ($3) 
per  month  during  confinement  for  necessary  prison  expenses,”  and  also  all 
other  accessories  of  said  sentence  as  prescribed  by  section  883,  Naval  Courts 
and  Boards. 

The  part  of  the  sentence  quoted  above  is  a duplication  for  the  reason  that  it 
was  covered  by  the  “accessories”  adjudged  (see  footnote  30  under  sec.  883, 
N.  C.  & B. ) , and  therefore  need  not  have  been  specifically  set  out  in  the  sentence 
(File:  MM-Bray,  Clarence  C/A17-20  (290121),  April  18,  1929). 


SENTENCES : confinement  at  hard  labor  ; reduction  in  rating. 

Accused,  a fireman  third  class,  U.  S.  Navy,  was  sentenced  to  confinement  at 
hard  labor  for  12  months,  dishonorable  discharge  and  accessories. 

In  view  of  footnote  28,  section  883,  Naval  Courts  and  Boards,  the  accused 
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should  also  have  been  reduced  to  the  rating  of  apprentice  seaman. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  approving  same,  were  held  legal  (File:  MM- 
Antonio,  Fred/A17-20  (290134),  March  8,  1929;  see  also  File:  MM-Harrigan, 
Samuel  W/A17-20  (290114),  March  11,  1929). 


SENTENCES : confinement  less  than  six  months  ; policy  of  navy  department. 

Where  accused  was  sentenced  to  confinement  for  three  months,  and  the  con- 
vening authority  designated  a naval  prison  as  the  place  of  confinement,  atten- 
tion was  invited  to  the  policy  of  the  Navy  Department  not  to  send  a man  to 
a naval  prison  where  his  sentence  includes  confinement  for  less  than  six 
months,  but  to  have  him  serve  it  either  aboard  a receiving  ship  or  at  his 
place  of  duty. 

[P.  24]  Subject  to  the  above,  the  proceedings,  findings,  and  sentence  and  the 
action  of  the  convening  authority  approving  same,  were  held  legal  (File:  MM- 
Bornholdt,  William  A/A17-20  (290219),  March  8,  1929). 


SENTENCES : recording  of. 

In  a sentence  involving  confinement,  the  period  of  confinement  was  expressed 
in  the  term  of  one  year  instead  of  months,  contrary  to  the  instructions  con- 
tained in  footnote  30  of  section  883,  Naval  Courts  and  Boards. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  approving  same,  were  held  legal  (File:  MM-Wine- 
land,  Eldon  W/A17-20  (290311),  April  11,  1929). 


STATEMENTS : accused  ; inconsistent  with  plea. 

The  convening  authority  disapproved  the  proceedings  and  findings  of  a 
summary  court  martial  on  two  specifications  because  the  court  failed  to  reject 
the  pleas  of  guilty  thereto  after  the  accused  had  made  statements  inconsistent 
with  said  pleas. 

While  the  court  should  have  rejected  the  pleas  and  followed  the  procedure 
as  specified  in  section  667,  Naval  Courts  and  Boards,  the  procedure  as  fol- 
lowed by  the  court,  although  irregular,  does  not  form  a basis  for  the  dis- 
approval or  setting  aside  of  the  proceedings  and  findings  (sec.  666,  N.  C.  & B. ; 
File:  MM-McDaniel,  David  A/A17-21  (290406),  April  6,  1929;  to  same  effect, 
see  G.  C.  M.  case  of  April  11,  1929,  File:  MM-Houser,  Robert  E/A17-20  ( 290329), 
G.  C.  M.  Rec.  No.  71072). 


APPROPRIATIONS : erection  of  concrete  building  for  the  storage  of  dyna- 
mite, NAVAL  STATION,  TUTUILA. 

STATUTES  : interpretation  of  : “at.” 

The  appropriation  “Contingent,  Bureau  of  Yards  and  Docks,  1929”  (45 
Stat.  635),  provides — 

“For  contingent  expenses  and  minor  extensions  and  improvements  of 
public  works  at  navy  yards  and  stations,  $125,000.” 

[P.  25]  Held:  Congress  intended  the  word  “at”  as  used  in  this  appropriation 
to  mean  “in.”  Accordingly,  said  appropriation  may  not  be  considered  as  available 
for  the  erection  on  leased  ground,  adjacent  to  but  at  a safe  distance  from  the 
naval  station,  Tutuila,  of  a small  concrete  building  for  the  storage  of  dynamite 
(File:  NS9/N6-67  (290220),  April  15,  1929). 


HONORABLE  DISCHARGE  BUTTONS:  manufacture  and  sale  of  ringer 
made  of. 

Held:  The  manufacture  and  sale  of  rings  composed,  in  part  of  original  or  replica 
of  the  honorable  discharge  button  issued  enlisted  men  of  the  U.  S.  Navy  upon 
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their  honorable  discharge  from  the  naval  service,  are  legal  (File : P15  (24)/A2-15 
(290312),  April  1,  1929). 


PREVIOUS  CONVICTIONS : record  of  ; ‘‘courts  martial”  includes  deck  courts. 

Held:  The  expression  “record  of  previous  convictions  by  courts  martial,”  as 
used  in  section  689,  Naval  Courts  and  Boards,  includes  deck  courts. 

Previous  convictions  by  deck  courts  have  been  admitted  in  evidence  in  courts 
martial  for  a number  of  years  and  held  to  be  legal  except  where  inadmissible 
when  not  properly  approved,  or  when  they  do  not  relate  to  the  current  enlist- 
ment of  the  accused  (sec.  691,  N.  C.  & B. ; File : A17-15/A17-22  (290326),  J.  A.  G., 
April  15,  1929). 


SUMMARY  COURTS  MARTIAL  AND  DECK  COURTS  : convening  of,  in  case  of 

( 1 ) ENLISTED  MEN  ATTACHED  TO  A MARINE  BARRACKS  AT  A NAVAL  STATION  OR  NAVY 

YARD,  AND  (2)  SEPARATE  ORGANIZATION  EMBARKED  ON  NAVAL  TRANSPORT  FOR  TRANS- 
PORTATION. 

Held:  The  commandant  of  a naval  station  or  navy  yard  can  legally  order  sum- 
mary courts  martial  upon  enlisted  men  attached  to  a marine  barracks  at  said 
naval  station  or  navy  yard ; he  has  concurrent  jurisdiction  in  the  matter  with  the 
commanding  officer  of  the  marine  barracks  (overruling  J.  A.  G.  opinion  approved 
August  9,  1926,  File  A17-21/ML-Stanley,  E.  W.  (260805) ).  Therefore,  in  view  of 
article  627,  Navy  Regulations,  1920,  which  provides  that  the  commanding  officer 
of  a separate  organization  embarked  on  board  a naval  vessel  for  transportation 
shall  have  the  same  authority  and  power  as  though  such  organization  were  serving 
at  a navy  yard  on  shore,  it  follows  that  the  commanding  officer  of  a naval  trans- 
port and  the  commanding  officer  of  a separate  organization  embarked  on  board 
for  transportation  have  concurrent  jurisdiction  in  ordering  summary  courts  mar- 
tial on  enlisted  men  attached  to  said  organization. 

[P.  26]  As  to  deck  courts,  the  same  rule  applies,  in  view  of  the  act  of  August 
29,  1916,  which  is  incorporated  in  34  U.  S.  C.,  sec.  1200,  art.  64  (a),  as  follows : 

“*  * * All  officers  of  the  Navy  and  Marine  Corps  who  are  authorized 

to  order  either  general  or  summary  courts  martial  may  order  deck  courts 
upon  enlisted  men  under  their  command,  for  minor  offenses  now  triable  by 
summary  court  martial.” 

Although  the  law  clearly  confers  concurrent  jurisdiction  in  the  above  instances, 
it  is  believed  that  the  intent  and  spirit  of  the  law  and  regulations  are  that  such 
disciplinary  measures  should  ordinarily  be  left  to  the  immediate  commanding 
officer  unless  it  clearly  appears  that  such  officer  is  not  qualified  to  properly  handle 
such  disciplinary  matters  (File:  ML/P13-9  (290302),  April  3,  1929;  see  also  File 
NS8/A17-21  (281215),  March  11,  1929,  C.  M.  O.  3,  1929,  30). 

C.  M.  O.  5—1929 

[P.  3]  BURDEN  OF  PROOF  : burden  of  proceeding. 

EVIDENCE : failure  of  judge  advocate  to  introduce  sufficient — ac- 
quittal disapproved  by  convening  authority. 

FINDINGS  AND  ACQUITTAL:  disapproval  of  acquittal  inconsistent 
with  approval  of  finding  of  “not  guilty.” 

Chief  Boatswain  Charles  L.  Green,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander,  Fleet  Base  Force,  on  board  the  U.  S.  S. 
Relief  on  March  6,  1929,  and  was  acquitted  of  the  following  charge:  Culpable 
inefficiency  in  the  performance  of  duty. 

[P.  4]  On  April  8,  1929,  the  convening  authority  placed  the  following  re- 
marks on  the  record : 

“It  is  alleged  in  the  specification  that  the  accused  failed  to  issue  and 
see  effected  ‘*  * * timely  orders  * * *’  to  avoid  collision.  The 
question  which  confronts  the  court  is  bilateral,  inasmuch  as  it  must  be  de- 
termined whether  not  only  were  the  orders  seasonably  issued,  but  also  were 
they  correct. 
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“According  to  the  evidence,  the  officer  of  the  deck  ordered  ‘cut  down  revo- 
lutions— one  third  ahead — rudder  hard  right — stop — full  astern.’  For  fa- 
cility of  argument  the  proposition  that  these  orders  were  timely  is  a reason- 
able conclusion  to  be  drawn  from  the  evidence;  on  the  contrary,  however, 
the  record  is  silent  on  the  correctness  of  those  orders.  The  prosecution  has 
failed  not  only  to  introduce  evidence  showing  that  the  Tanager  was  an  even- 
numbered  ship  in  formation  and  as  such  should  have  sheered  out  to  the 
left,  but  has  failed  to  challenge  the  defense  to  demonstrate  the  correctness 
of  the  officer  of  the  deck’s  decision  to  maneuver  his  ship  contrary  to  stand- 
ard instructions  by  ordering  right  rudder. 

“In  this  situation  involving  risk  of  collision  it  is  to  be  assumed  that  by 
observing  the  prescribed  instructions  and  sheering  to  the  left,  the  collision 
would  have  been  averted ; it  has  been  established,  however,  that  the  officer 
of  the  deck  departed  from  standard  instructions,  and  accordingly  the  burdeu 
of  proof  rests  upon  the  defendant  to  show  that  he  acted  with  prudence  and 
good  judgment  and  that  the  order  for  ‘Right  rudder’  was  the  only  order  to 
be  executed  at  the  time  to  relieve  the  imminent  danger. 

“The  convening  authority  deems  that  the  court’s  finding  is  in  accord  with 
the  evidence  adduced,  but  that  the  evidence  was  insufficient  to  exhaustively 
try  the  merits  of  the  case.  The  proceedings  and  finding  in  the  attached 
general  court-martial  case  of  Charles  L.  Green,  chief  boatswain,  U.  S.  Navy, 
are  approved,  but  in  view  of  the  foregoing  the  acquittal  is  disapproved  in 
view  of  the  deficiency  of  evidence.  The  accused  will  be  released  from  arrest 
and  restored  to  duty.” 

In  commenting  on  the  above-quoted  remarks  of  the  convening  authority,  on 
May  7,  1929,  the  Judge  Advocate  General  of  the  Navy  placed  the  following 
remarks  on  the  record : 

$ $ 

“3.  Inasmuch  as  the  evidence  in  the  case  shows  that  the  ship  ahead  of 
the  one  on  which  the  accused  was  officer  of  the  deck  sheered  to  the  left, 
this  office,  in  the  absence  of  affirmative  evidence  showing  that  the  orders 
issued  by  the  accused  directing  his  ship  to  the  right  were  improper  under 
the  circumstances,  is  unable  to  concur  with  the  convening  [P.  5]  au- 
thority that  the  burden  of  going  forward  with  the  evidence  shifted  to  the 
accused.  In  this  connection  see  section  330,  Naval  Courts  and  Boards, 
which  states: 

“ ‘330.  Burden  of  proof. — The  law  presumes  every  man  innocent  of  crime. 
The  prosecution  has  in  each  case  the  burden  of  overcoming  this  presumption. 
The  accused’s  guilt  must  be  established  by  substantive  proof.  By  the  plea 
of  not  guilty  every  element  of  the  crime  specified  is  debated,  and  the 
prosecution  must  affirmatively  prove  it,  even  though  it  be  a matter  of 
negative  averment  in  the  specification,  proof  of  which  is  peculiarly  within 
the  knowledge  of  the  accused.  The  burden  of  proof  never  shifts  to  the 
accused . * * 

“and  Underhill’s  Criminal  Evidence,  third  edition,  section  51,  which  says: 

“ ‘The  general  rule  stated  broadly,  as  laid  down  by  the  cases,  is  that  the 
burden  of  proof  and  the  obligation  to  convince  the  jury  of  the  prisoner’s 
guilt  beyond  a reasonable  doubt  as  to  all  facts  and  circumstances  essential 
to  the  guilt  of  the  accused,  including  the  criminal  intent,  are  upon  the 
prosecution  throughout  the  trial.  The  state,  in  point  of  credibility  and 
not  as  to  the  mere  number  of  witnesses,  has  the  burden  to  prove  all 
offenses,  of  every  degree,  and  of  every  essential  element  thereof,  and  the 
guilt  of  the  party  accused  as  charged,  though  a corporation,  by  competent 
and  substantial  evidence  either  positive  or  circumstantial,  which  convinces 
the  jury  or  which  they  believe  beyond  a reasonable  doubt  and  only  beyond 
a reasonable  doubt.  There  is  no  shifting  of  the  burden  of  proof  during 
the  trial.  And  this  is  true  where  the  crime  charged  is  distinguished  into 
degrees.  The  burden  is  never  on  the  accused  to  establish  any  issue  beyond 
a reasonable  doubt ; and  the  failure  of  accused  to  substantiate  his  defense 
does  not  relieve  the  state  from  the  burden  to  prove  guilt  beyond  a 
reasonable  doubt.  * * * The  making  out  a prima  facie  case  does  not 

shift  the  burden  of  proof  to  the  defendant  but  it  remains  with  the  prose- 
cution until  the  verdict  is  reached.  This  rule  is  clearly  applicable  in  every 
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case  where  the  defendant  by  pleading  “not  guilty”  alone,  and  without 
qualification,  stands  upon  a negative  allegation,  and  does  not  rely  upon 
any  facts  which  are  separate  and  distinct  from,  or  independent  of,  the 
original  transaction  set  forth  in  the  indictment.  By  such  a plea  the 
prisoner  restricts  himself  to  denying  and  disproving  the  facts  involved 
in  the  original  transaction  upon  which  the  charge  is  based,  [P.  6]  includ- 
ing, of  course,  all  the  accompanying  circumstances.  The  defendant  is  entitled 
to  the  benefit  of  the  presumption  of  innocence  before  he  introduces  any 
evidence.  Hence,  though  he  offers  no  evidence,  the  court  has  no  legal 
power  to  direct  a verdict,  but  the  prirna  facie  case  against  him  must  be 
submitted  to  the  jury.  They  must  take  into  consideration  the  presumption 
of  innocence,  and  should  not  convict  unless  the  state  has  sustained  the 
burden  of  proof.’ 

“4.  In  paragraph  4 of  the  above-quoted  action  of  the  convening  authority 
it  is  noted  that  the  convening  authority,  after  approving  the  proceedings 
and  finding,  disapproved  the  acquittal. 

“5.  In  view  of  section  684,  Naval  Courts  and  Boards,  1923,  which  reads: 

“ ‘In  a general  court  martial  in  case  the  finding  is  “not  guilty”  upon  any 
charge,  the  explicit  statement  should  immediately  follow  that  the  court 
acquits  the  accused  of  such  charge,’ 

the  court  in  this  case,  having  arrived  at  a finding  of  ‘not  guilty’  upon  the 
charge,  was  precluded  from  taking  any  action  other  than  to  acquit.  The 
convening  authority’s  action  in  approving  the  finding  of  the  court  of  ‘not 
guilty,’  on  the  ground  that  such  finding  was  in  accord  with  the  evidence 
adduced,  is  inconsistent  with  his  disapproval  of  the  acquittal. 

“6.  From  the  tenor  of  the  convening  authority’s  action  as  a whole  it 
would  appear  that  his  criticism  was  directed  toward  the  manner  in  which 
the  trial  of  the  case  was  conducted,  namely,  the  failure  of  the  prosecution 
to  introduce  evidence  to  show  that  the  orders  given  by  the  accused  in  an 
effort  to  avoid  the  collision  were  so  improper  in  the  light  of  the  existing 
circumstances  and  the  regulations  on  the  subject  as  to  render  him  culpable. 
Accordingly  it  is  the  view  of  this  office  that  so  much  of  the  convening 
authority’s  action  as  approved  the  finding  and  disapproved  the  acquittal 
should  be  so  construed. 

“7.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  acquittal,  and  the  action  of  the  convening  author- 
ity thereon,  are  legal.” 

On  May  25,  1929,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General. 


CP.  7]  CHARGES  AND  SPECIFICATIONS : laying  of  specifications  under 

MORE  SPECIFIC  CHARGE — LESSER  INCLUDED  OFFENSE. 

CLEMENCY : denied  where  part  of  sentence  held  illegal. 

SENTENCE : exceeding  legal  limitation. 

Lieutenant  Reuben  F.  Davis,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval  operating  base,  San 
Diego,  Calif.,  on  January  3,  1929,  on  the  following  charges : 

Charge  I. — Conduct  to  the  prejudice  of  good  order  and  discipline  (22  specs., 
1 to  12,  dishonorable  indifference  to  just  debts;  13  to  22,  issuing  check  on 
bank  knowing  he  had  insufficient  funds  to  meet  it). 

Additional  charge. — Conduct  unbecoming  an  officer  and  a gentleman  (dishon- 
orable indifference  to  just  debts). 

Additional  charge. — Conduct  unbecoming  an  officer  and  a gentleman  (dishon- 
orable indifference  to  just  debts). 

Additional  charge. — Conduct  unbecoming  an  officer  and  a gentleman  (2  spec., 
dishonorable  indifference  to  just  debts). 

The  court  convicted  the  accused  of  charge  I (nolle  prosequi  entered  as  to 
specs.  1,  14,  17,  18;  2 and  5 proved  in  part;  7,  11,  13,  15,  16,  20  not  proved; 
3,  4,  6,  8,  9,  10,  12,  19,  21,  and  22,  proved),  entered  a nolle  prosequi  as  to  the 
first  additional  charge,  and  convicted  him  of  the  second  and  third  additional 
charges  (specifications  proved  in  part). 
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The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service  and  to  be  imprisoned  at  hard  labor  in  such  prison  or  penitentiary  as 
the  convening  authority  may  designate  for  a period  of  12  months.  In  view  of 
the  physical  condition  of  the  accused,  due  to  an  injury  received  in  the  line  of 
duty,  the  accused  was  recommended  to  the  clemency  of  the  reviewing  authority 
by  the  members  of  the  court. 

On  May  7,  1929,  the  Judge  Advocate  General  of  the  Navy  placed  the  following 
remarks  on  the  record: 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Lieutenant  Reuben  F.  Davis,  U.  S.  Navy,  it  is  noted  that 
the  accused  was  found  guilty  of  ‘Conduct  to  the  prejudice  of  good  order 
and  discipline’  and  two  additional  charges  of  ‘Conduct  unbecoming  an  offi- 
cer and  a gentleman.’  The  specifications  under  the  original  charge  alleged 
offenses  consisting  of  dishonorable  neglect  to  pay  debts  (specifications  1-12) 
and  giving  checks  on  a bank  where  there  were  no  funds  to  meet  them  know- 
ing that  he  had  insufficient  funds  on  deposit  to  provide  for  their  payment 
(specifications  13-22)  ; the  specifications  of  the  additional  charges  alleged 
offenses  consisting  of  dishonorable  neglect  to  pay  debts. 

“2.  While  section  273,  Naval  Courts  and  Boards,  1923,  states  that  the 
above  classes  of  offenses  are  instances  of  violations  of  the  charge  ‘Conduct 
unbecoming  an  officer  and  a gentleman’  it  gives  as  the  lesser  included 
offense  the  charge  [P.  8]  ‘Conduct  to  the  prejudice  of  good  order  and 
discipline.’  Furthermore,  specimen  specifications  7 and  8 of  section  272, 
Naval  Courts  and  Boards,  1923,  alleging  the  giving  by  officers  of  checks 
on  banks  without  sufficient  funds  on  deposit  to  provide  for  payment,  are 
shown  to  be  laid  under  the  charge  ‘Conduct  to  the  prejudice  of  good  order 
and  discipline.’  It  was  not,  therefore,  error  to  prefer  these  specifications 
under  the  charge  provided  for  the  lesser  included  offense,  although  they 
could  more  properly  have  been  laid  under  the  charge  ‘Conduct  unbecoming 
an  officer  and  a gentleman.’  In  imposing  sentence,  however,  reference  should 
have  been  made  to  section  720,  Naval  Courts  and  Boards,  1923,  covering 
the  limitation  of  punishments  under  the  various  charges.  In  that  section 
under  the  charge  ‘Conduct  to  the  prejudice  of  good  order  and  discipline’ 
the  following  note  appears : 

“ ‘Note. — Where  the  offense  proved  under  this  charge  is  of  similar  nature 
to  one  given  elsewhere  in  this  table  the  court  shall  be  guided  by  the  limit 
there  given.’ 

“3.  The  accused  in  this  case  was  sentenced — 

“ ‘to  be  dismissed  from  the  United  States  naval  service  and  to  be  impris- 
oned at  hard  labor  in  such  prison  or  penitentiary  as  the  convening  authority 
may  designate  for  a period  of  twelve  (12)  months.’ 

“4.  The  limitation  of  punishment  for  the  charge  ‘Conduct  unbecoming 
an  officer  and  a gentleman’  is  dismissal.  It  is,  therefore,  the  opinion  of 
this  office  that  that  part  of  the  sentence  involving  imprisonment  is  in  excess 
of  the  legal  limitation,  and  it  is  accordingly  recommended  that  that  part 
of  the  sentence  reading — 

“ ‘and  to  be  imprisoned  at  hard  labor  in  such  prison  or  penitentiary  as 
the  convening  authority  may  designate  for  a period  of  twelve  (12)  months’ 
be  disapproved. 

“5.  In  the  opinion  of  this  office  the  proceedings,  findings,  and  that  part 
of  the  sentence  involving  dismissal  are  legal. 

“6.  Referred  to  the  Chief  of  the  Bureau  of  Navigation  for  comment  as  to 
disciplinary  features.” 

On  May  10,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record : 

“1.  In  view  of  the  fact  that  that  part  of  the  sentence  involving  imprison- 
ment is  in  excess  of  the  legal  limitation  for  the  charges  of  which  the  accused 
has  been  found  guilty  this  Bureau  is  of  the  opinion  that  the  extension  of 
clemency  beyond  the  sentence  as  recommended  for  approval  is  not  war- 
ranted, and  recommends  approval  of  the  proceedings,  findings,  and  sentence 
of  the  general  court  martial  in  this  case  subject  to  the  remarks  of  the 
Judge  Advocate  General.” 
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[P.  9]  On  May  22,  1929,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  the  remarks  and  recommendation  of  the  Judge  Advo- 
cate General  in  this  case,  and  accordingly  disapproved  that  part  of  the  sentence 
relating  to  confinement ; he  forwarded  the  record  of  proceedings  to  the  President 
of  the  United  States  with  the  recommendation  that  the  sentence  of  dismissal 
be  confirmed. 

On  May  23,  1929,  the  President  confirmed  the  sentence  of  dismissal. 


CHARGES  AND  SPECIFICATIONS:  specification  defective— lack  of  par- 
ticularity; aided  by  evidence. 

RECORD  OF  PROCEEDINGS:  index. 

EVIDENCE:  official  record  of  accused. 

WITNESSES : competency  of — husband  and  wife. 

CLEMENCY:  recommendation  for;  record  returned  to  convening  authority 

FOR  ACTION  ON. 

Lieutenant  (Junior  Grade)  James  D.  Lovejoy,  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  by  order  of  the  commander  Control  Force,  U.  S.  Fleet,  at 
the  U.  S.  submarine  base,  Coco  Solo,  C.  Z.,  on  February  23,  1929,  and  convicted 
of  the  following  charges: 

Charge  I. — Drunkenness. 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman  (2  specs.,  1, 
maltreating  his  wife;  2,  reentering  the  home  of  another  after  having  been  re- 
quested to  leave  and  creating  a disturbance  there). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service.  In  consideration  of  the  previous  uniformly  excellent  record  of 
the  accused  and  due  to  his  youth  and  inexperience,  the  members  of  the  court 
unanimously  recommended  him  to  the  clemency  of  the  reviewing  authority. 

On  March  16,  1929,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  April  19,  1929,  the  Judge  Advocate  General  of  the  Navy  placed  the  follow- 
ing remarks  on  the  record: 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Lieutenant  (Junior  Grade)  James  D.  Lovejoy,  U.  S.  Navy, 
it  is  noted  that  the  accused  was  tried  under  two  charges,  charge  I ‘Drunk- 
enness’ and  charge  II  ‘Conduct  unbecoming  an  officer  and  a gentleman’  (2 
specifications).  Specification  1 in  support  of  charge  II  is  as  follows: 

“ 'Specification  1. — In  that  James  D.  Lovejoy,  now  a lieutenant  (junior 
grade),  U.  S.  Navy,  while  so  serving  on  board  the  U.  S.  S.  0-8,  did,  on  or 
about  February  3,  1929,  at  France  Field,  an  Army  reservation  in  the  Canal 
Zone,  maliciously  maltreat  his  wife,  one  Ann  Pennington  Lovejoy,  in  the 
home  and  presence  of  one  [P.  10]  Robert  L.  Swart,  lieutenant  (junior 
grade),  U.  S.  Navy,  and  did  thereby  conduct  himself  in  a manner  unbecom- 
ing an  officer  and  a gentleman.’ 

“2.  The  specification  above  quoted  is  not  in  due  form  and  technically 
correct  in  that  it  does  not  conform  to  the  provisions  of  sections  196  and  200, 
Naval  Courts  and  Boards,  1923,  inasmuch  as  it  is  vague  and  indefinite.  It 
does  not  set  forth  the  facts  and  circumstances  constituting  the  alleged 
offense  with  the  required  certainty  and  precision,  but  merely  states  con- 
clusions of  law  and  fact  (C.  M.  O.  39,  1919,  16;  C.  M.  O.  10,  1921,  9;  U.  S. 
Naval  Digest,  p.  65,  par.  49 ; and  Winthrop’s  Military  Law  and  Precedents, 
vol.  1,  p.  215). 

“3.  However,  the  record  shows  that  the  accused  was  represented  by  coun- 
sel, made  no  objection  to  the  specification,  and  submitted  to  trial,  impliedly 
waiving  the  defects  in  said  specification.  Accordingly,  it  is  the  opinion  of 
this  office  that  the  evidence  was  sufficient  to  supply  the  deficiencies  and  in 
the  absence  of  other  irregularities  the  accused  could  be  legally  convicted 
on  this  specification  (C.  M.  O.  39,  1919,  7). 

“4.  Passing  on  to  the  record  itself  it  is  noted  that  it  exceeds  twenty  pages 
in  length  and  there  is  no  index  prefixed  thereto  as  required  by  section  774, 
Naval  Courts  and  Boards,  1923.  On  page  18  of  said  record  it  appears  that 
the  judge  advocate  took  the  stand  as  a witness  for  the  defense  for  the  pur- 
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pose  of  introducing  tlie  official  record  of  the  accused.  Such  official  record 
was  admitted  in  evidence  but  there  is  nothing  to  show  what  it  contained. 
Accordingly,  the  provisions  of  sections  385  and  400,  Naval  Courts  and  Boards, 
1923,  were  not  complied  with. 

“5.  It  is  further  noted  on  pages  17  and  18  of  the  record  that  the  wife  of 
the  accused  was  called  as  a witness  for  the  defense  as  to  matters  alleged 
in  specification  1 of  charge  II.  This  witness  was  objected  to  by  the  judge 
advocate  on  the  ground  that  she  was  not  competent  to  testify  in  behalf  of 
the  accused.  The  court  sustained  the  objection  of  the  judge  advocate,  and 
the  witness  withdrew.  The  accused  at  this  point  stated : ‘For  the  purpose 
of  record,  the  accused  offers  to  prove  by  this  witness  that  the  injuries  tes- 
tified to  by  Lieutenant  Swart  to  have  been  inflicted  upon  Mrs.  Lovejoy  were 
in  fact  and  in  effect  not  so  inflicted  or  sustained.’  Section  437,  Naval 
Courts  and  Boards,  1923,  provides: 

“ ‘At  common  law  neither  husband  nor  wife  is  competent  as  a witness 
against  the  other,  except  in  a case  of  bodily  injury  inflicted  by  one  of  them 
upon  the  other.  * * *.  The  rule  for  courts  martial  is  summarized : 

“‘(1)  Wife  or  husband  of  an  accused  may  testify  on  behalf  of  the  ac- 
cused without  restriction,  but  when  so  [P.  11]  testifying  shall  be  sub- 
ject to  cross-examination  in  the  same  manner  as  a defendant  testifying  at 
his  own  request.  * * 

“7.  As  stated  above  at  common  law  there  exists  a well-known  exception 
to  the  general  rule  that  one  spouse  cannot  testify  for  or  against  the  other, 
viz,  in  the  case  of  bodily  injury  inflicted  by  one  of  them  upon  the  other.  The 
rule  of  exception  is  set  forth  in  section  68,  28  R,  C.  L.  page  482,  which  reads 
as  follows : 

“ ‘68.  Crime  against  spouse. — Even  at  common  law  an  exception  was  made 
to  the  disability  which  the  wife  was  under  to  testify  for  or  against  her  hus- 
band when  a crime  committed  against  her  person  was  the  subject  of  her 
testimony.  This  exception  was,  perhaps,  first  laid  down  in  the  trial  of  Lord 
Audley  for  assisting  in  and  procuring  a rape  on  the  person  of  his  wife.  As 
was  well  stated  in  that  case,  the  testimony  of  the  wife  under  such  circum- 
stances must  of  necessity  be  admitted:  “Otherwise,  she  might  be  abused.” 
The  reasoning  of  the  court  in  that  case  appealed  very  generally  to  judicial 
minds.  It  became  a settled  doctrine  of  the  common  law  and  in  the  absence 
of  controlling  statutes  was  followed  in  the  different  jurisdictions  of  this  coun- 
try. And  while  the  cases  generally  instance  acts  of  violence  committed 
by  the  husband  on  the  wife,  should  the  wife  choose  to  assault  the  husband 
he  is  a competent  witness  against  her.  Moreover,  it  is  not  optional  with 
either  husband  or  wife,  when  called  as  a witness  in  such  case,  to  testify 
or  not,  as  he  or  she  may  elect,  but  if  presented  as  a witness  he  or  she  may 
be  compelled  to  testify.  It  must  also  be  regarded  as  settled,  that  when  in 
any  case  husband  and  wife  are  competent  witnesses  against  each  other  they 
are  also  competent  witnesses  for  each  other.  * * *.’  (Italics  supplied.) 

“In  this  connection  Underhill’s  Criminal  Evidence,  third  edition,  page  425, 
after  quoting  the  rule  states  in  note  17 : 

“ ‘In  all  cases  where  a wife  may  testify  against  her  husband  she  may, 
with  equal  reason,  testify  for  him.  State  v.  Patterson,  2 Ired.  (N.  Car.) 
L.  346,  38  Am.  Dec.  699 ; State  v.  Neill,  6 Ala.  685 ; Com.  v.  Murphy,  4 Allen 
(Mass.)  491;  People  v.  Fitzpatrick,  5 Park.  Cr.  (N.  Y.)  26;  Rex.  v.  Serjeant, 
1 Ry.  & Moo.  352,  3 Russ,  on  Cr.  (9th  Am.  Ed.)  633.  The  question  usually 
arises  where  the  wife  is  a witness.’ 

“8.  In  view  of  the  above,  it  is  the  opinion  of  this  office,  that  the  court’s 
ruling  in  this  instance  was  clearly  erroneous,  and  highly  prejudicial  to  the 
interests  of  the  accused.  It  is,  therefore,  recommended  that  the  finding  on 
specification  1 of  charge  II  be  set  aside. 

[P.  12]  “9.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office, 

that  the  proceedings,  findings  on  charge  I and  specification  thereunder,  and 
charge  II,  and  specification  2 thereunder,  and  sentence,  and  the  action  of  the 
convening  authority  thereon,  are  legal. 

“10.  Referred  to  the  Chief  of  the  Bureau  of  Navigation  for  his  information.” 

On  April  30,  1929,  the  Chief  of  the  Bureau  of  Navigation  returned  the  record 
of  proceedings  to  the  convening  authority  with  the  following  endorsement : 
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“The  bureau  notes  that  the  court  in  this  case  has  made  a unanimous 
recommendation  for  clemency  to  you  on  behalf  of  the  accused  in  consider- 
ation of  his  previous  uniformly  excellent  record  and  his  youth  and  in- 
experience. Inasmuch  as  the  record  of  proceedings  (p.  18)  indicates  that 
the  court  actually  considered  the  previous  record  of  the  accused,  although 
no  excerpts  were  taken  from  it  for  the  information  of  the  reviewing 
authority,  and  inasmuch  as  you  made  no  reference  thereto  in  your  action 
on  the  record,  the  Bureau  is  returning  the  record  herewith  for  your  specific 
comment  in  regard  to  this  feature.  * * 

On  May  9,  1929,  the  convening  authority,  after  reviewing  the  reports  of  fitness 
and  further  consideration  of  the  case,  recommended  that  the  sentence  be  miti- 
gated to  the  loss  of  200  numbers  in  grade. 

On  May  13,  1929,  the  Chief  of  the  Bureau  of  Navigation  concurred  in  the  fore 
going  recommendation  of  the  convening  authority,  and  on  May  20,  1929,  the 
Secretary  of  the  Navy  approved  the  remarks  and  recommendation  of  the  Judge 
Advocate  General  in  this  case,  and  in  view  of  the  recommendation  of  the  Chief 
of  the  Bureau  of  Navigation,  reduced  the  sentence  of  dismissal  to  the  loss  of 
200  numbers. 


CLEMENCY  : recommendation  for,  not  approved. 

Boatswain  Arthur  L.  Parker,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander,  Fleet  Base  Force,  on  board  the  U.  S.  S.  Relief  on 
March  4,  1929,  and  convicted  of  the  following  charge : Culpable  inefficiency  in  the 
performance  of  duty. 

The  court  sentenced  the  accused  to  lose  12  months  seniority  in  the  date  of  his 
warrant  as  boatswain,  and  to  lose  corresponding  rank  in  the  list  of  boatswains 
of  the  United  States  Navy.  In  consideration  of  the  excellent  record  of  the 
accused,  his  lack  of  experience  in  standing  watch  under  way  as  officer  of  the 
deck  and  his  manner  and  bearing  before  the  court,  the  members  of  the  court 
strongly  recommended  the  accused  to  the  clemency  of  the  reviewing  authority. 

[ P.  13]  On  April  4,  1929,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence. 

On  May  4,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record  with  reference  to  the  recommendation  for  clemency : 

“It  is  noted  that  Boatswain  Parker  was  recommended  for  clemency  by  all 
members  of  the  court  but  the  Bureau  does  not  find  any  reasons  to  warrant 
such  action  and  recommends  against  it.” 


CRITICISM  OF  COURTS  MARTIAL : court  and  judge  advocate  criticized  for 

LACK  OF  KNOWLEDGE  OF  CORRECT  COURT-MARTIAL  PROCEDURE. 

Ensign  Benjamin  Katz,  U.  S.  Navy,  was  tried  by  general  court  martial  by  order 
of  the  commander,  Scouting  Fleet,  United  States  Fleet,  on  board  the  U.  S.  S. 
Detroit,  on  February  20,  1929,  and  acquitted  of  the  following  charges: 

Charge  /. — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapaci- 
tated for  proper  performance  of  duties  due  to  previous  indulgence  in  intoxicating 
liquors) . 

On  March  23,  1929,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“A  review  of  the  record  of  proceedings  of  the  general  court  martial  in  the 
foregoing  case  of  Ensign  Benjamin  Katz,  U.  S.  Navy,  discloses  a number  of 
errors  and  irregularities  which  indicate  unfamiliarity,  on  the  part  of  both 
the  court  and  the  judge  advocate,  with  prescribed  court-martial  procedure. 

“It  is  noted  (p.  1)  that  the  accused  objected  to  a member  of  the  court, 
Lieutenant  Commander  Oliver  L.  Wolfard,  U.  S.  Navy.  The  record  shows 
that  the  court  was  cleared  but  fails  to  show  that  the  challenged  member 
withdrew. 

“In  this  connection,  section  626,  Naval  Courts  and  Boards  states  ‘It  is 
customary  for  a member  objected  to  to  withdraw  when  the  court  is  cleared 
to  deliberate  on  the  challenge,  and  he  should  always  do  so.’ 
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“The  record  (p.  3)  shows  that  ‘the  court  admonished  the  judge  advocate 
that  it  is  his  duty  to  prosecute  the  case  and  it  is  his  duty  to  bring  out  all 
facts  that  may  be  useful  pertaining  to  the  charges  and  specifications.’ 

“While  the  convening  authority  is  convinced  that  the  judge  advocate  did 
not  conduct  the  trial  properly,  he  can  neither  approve  nor  condone  the 
action  of  the  court  in  admonishing  that  officer.  The  Department  has  held 
that  it  is  not  within  the  power  of  the  court  to  rebuke  or  censure  the  judge 
advocate ; that  the  judge  advocate  in  the  discharge  of  his  duties,  is  respon- 
sible to  the  convening  authority  and,  if  he  fail  properly  to  discharge  those 
duties,  the  [P.  14]  proper  procedure  is  for  the  court  to  report  him  to  the 
convening  authority  (C.  M.  O.  49,  1915,  237,  1919;  Naval  Digest,  p.  309, 
sec.  60). 

“On  page  4 the  following  entry  is  noted : ‘The  court  informed  the  judge 
advocate  that,  in  accordance  with  article  452,  Naval  Courts  and  Boards, 
he  was  directed  to  call  the  messenger  mentioned  in  the  previous  testimony.’ 
Following  this  is  the  entry  ‘The  accused  requested  that  the  court  adjourn 
in  accordance  with  article  452,  Naval  Courts  and  Boards,  and  objected  on 
the  ground  that  the  court  in  calling  the  witness  is  not  conforming  with 
article  452,  Naval  Courts  and  Boards.” 

“It  is  the  opinion  of  the  convening  authority  that  the  court  erred  in  not 
sustaining  the  objection  of  the  accused  to  the  calling  of  the  witness  at  that 
stage  of  the  proceedings. 

“Although  a court  is  empowered  to  direct  the  judge  advocate  to  call 
witnesses,  it  is  expressly  stipulated  that  this  may  be  done  when  the  court 
‘desires  to  hear  certain  evidence  not  introduced  by  either  party’  (sec. 
452,  N.  C.  & B.,  Naval  Digest,  p.  648,  sec.  40).  From  the  foregoing  it  would 
appear  that  it  is  improper  for  a witness  called  by  direction  of  the  court  to 
testify  before  both  the  prosecution  and  the  defense  have  rested.  (See  also 
sec.  875,  N.  C.  & B.) 

“In  the  present  case,  although  the  prosecution  had  rested,  the  defense 
had  not  begun  at  the  time  the  court  directed  the  judge  advocate  to  call  the 
witness.  The  court  should  have  sustained  the  objection,  which  action 
would  not  have  precluded  the  calling,  at  the  proper  time,  of  any  witness 
desired  by  the  court.  The  action  of  the  court  savors  of  an  attempt  to 
assist  the  judge  advocate  in  conducting  the  prosecution. 

“In  reference  to  the  introduction  of  this  witness,  the  record  shows  that 
‘a  witness  for  the  prosecution  entered  and  was  duly  sworn.’ 

“Inasmuch  as  the  witness  was  called  by  direction  of  the  court,  he  should 
have  been  referred  to  as  ‘a  witness  for  the  court’  (Naval  Digest,  p.  649, 
sec.  42),  in  which  case  the  direct  examination  should  have  been  conducted 
by  the  court  (secs.  480  and  875,  N.  G.  & B.)  instead  of  by  the  judge  advo- 
cate as  was  done. 

“It  is  noted  (p.  5)  that  the  accused  made  the  following  statement:  ‘In 
view  of  the  fact  that  no  evidence  has  been  brought  out  to  substantiate  the 
charges  and  specifications,  no  witnesses  are  to  be  called  for  the  defense.’ 

“This  statement  is  improperly  included  in  the  record.  The  simple  entry 
‘The  defense  offered  no  evidence’  is  sufficient. 

“Furthermore,  the  convening  authority  is  of  the  opinion  that  the  state- 
ment is  of  itself  improper  and  irregular  insofar  [P.  15]  as  it  refers  to 
the  evidence  adduced.  Reference  to  the  insufficiency  of  evidence  may  be 
made  by  the  accused  in  his  argument  but  such  assertions  before  the  court, 
as  the  stage  of  proceedings  where  this  statement  was  made,  are  considered 
improper. 

“Inasmuch  as  the  accused  was  acquitted,  the  foregoing  errors  and  irreg- 
ularities are  not  considered  to  have  been  prejudicial  to  his  interests. 

“This  trial  was  characterized  by  a lack  of  knowledge,  on  the  part  of  both 
the  court  and  the  judge  advocate,  of  correct  court-martial  procedure. 

“Some  of  the  errors  committed  by  the  court  might  have  been  avoided 
had  the  judge  advocate  properly  advised  the  court  as  it  was  his  duty  to  do 
(sec.  640,  N.  O.  & B.). 

“The  judge  advocate  not  only  failed  to  advise  the  court  when  he  should 
have  done  so  but,  judging  by  the  record  of  proceedings,  he  failed  to  prepare 
and  conduct  his  case  with  the  care  that  was  essential  to  the  proper  per- 
formance of  his  duties. 
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“His  conduct  of  the  case  can  be  accounted  for  only  by  a reluctance  to 
prosecute  or  to  ignorance  of  his  duties.  The  convening  authority  is  loath 
to  believe  that  the  former  reason  obtains  and,  consequently,  must  attribute 
the  failure  of  the  judge  advocate  to  properly  perform  his  duties  to  a lack 
of  knowledge  of  those  duties. 

“The  convening  authority  cannot  refrain  from  commenting  upon  the 
testimony  of  Lieutenant  Ralph  A.  Ofstie,  U.  S.  Navy,  the  first  witness  for 
the  prosecution.  This  officer  testified  that,  while  he  was  senior  deck  officer 
on  January  10,  1929,  he  was  notified  that  it  was  not  possible  to  get  the 
accused  on  deck  to  stand  his  (the  accused’s)  watch.  He  went  to  the  room 
of  the  accused  whom  he  tried  to  awaken  but  with  no  success.  The  witness 
did  not  know  why  the  accused  could  not  be  awakened.  Insofar  as  he 
knew,  judging  by  all  the  testimony  before  the  court,  the  accused  may  have 
been  suffering  from  a dangerous  illness.  Nevertheless,  Lieutenant  Ofstie 
apparently  took  no  steps,  such  as  calling  a medical  officer  or  reporting  to 
proper  authority,  to  ascertain  the  cause  of  the  condition  of  the  accused  but 
contented  himself  by  detailing  another  officer  to  stand  the  watch.  Such 
laxness  in  the  performance  of  duty  can  be  viewed  only  with  disapprobation. 

“Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  acquittal 
in  this  case  are  approved.” 

On  April  9,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record: 

* * * 

“2.  This  Bureau  fully  concurs  in  the  remarks  of  the  convening  authority. 
It  recommends  that  the  members  of  the  court,  the  judge  advocate,  and 
Lieutenant  Ralph  A.  Ofstie,  U.  S.  N.,  be  furnished  with  a copy  of  these 
remarks.” 

[P.  16]  On  May  9,  1929,  the  Secretary  of  the  Navy  approved  the  remarks  of 
the  convening  authority  and  the  recommendation  of  the  Chief  of  the  Bureau 
of  Navigation. 


WITNESSES : ckoss-examination. 

Lieutenant  (Junior  Grade)  Walter  A.  Goldsmith,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  commander  in  chief,  United  States  Fleet, 
on  board  the  U.  S.  S.  Texas,  on  February  21,  1929,  and  convicted  of  the  following 
charge : Theft. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service  and  to  be  imprisoned  at  hard  labor  in  such  prison  or  penitentiary  as 
the  convening  authority  may  designate  for  a period  of  six  months. 

On  March  1,  1929,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence,  and  designated  the  naval  prison,  Portsmouth,  N.  H.,  as  the  place 
of  confinement. 

On  April  4,  1929,  the  Judge  Advocate  General  of  the  Navy  placed  the  following 
remarks  on  the  record : 

“1.  In  reviewing  the  foregoing  case  of  Lieutenant  (Junior  Grade)  Walter 
A.  Goldsmith,  U.  S.  Navy,  it  is  noted  that  the  accused  was  tried  on  the 
charge  of  ‘Theft,’  the  specification  alleging  in  substance  that  the  accused 
stole  a green  silk  coolie  coat  of  the  value  of  nine  dollars,  the  property 
of  the  Panama  Railroad  Company,  from  the  Balboa  Commissary,  Canal 
Zone.  The  court  found  the  accused  guilty  and  sentenced  him  to  be  dis- 
missed from  the  United  States  naval  service  and  to  be  imprisoned  at  hard 
labor  for  a period  of  six  months. 

“2.  A witness  for  the  prosecution,  a saleswoman  employed  at  the  Balboa 
Commissary,  testified  on  direct  examination  that  she  saw  the  accused 
with  a green  coolie  coat  concealed  in  the  crown  of  his  hat.  On  cross- 
examination  this  witness  stated  (p.  6,  record)  : 

“ ‘The  accused  had  the  crown  of  his  Panama  hat  under  his  arm.  The 
coat  was  inside  the  crown,  the  brim  was  folded  and  crumpled  as  a Panama 
hat  will  do,  concealing  the  coat  with  the  exception  of  a small  portion.’ 
“This  witness  was  then  asked  (p.  7,  record)  : 


1288  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  5—1929] 


“ ‘38.  Q.  And  what  part  of  this  coolie  coat  did  you  see,  Mrs.  Hughes, 
which  would  enable  you  to  identify  it  as  a coolie  coat?’ 

“ ‘This  question  was  objected  to  by  the  judge  advocate  on  the  ground 
that  it  was  irrelevant  and  incompetent  and  immaterial.’ 

“The  court  sustained  the  objection. 

[P.  17]  “3.  In  the  opinion  of  this  office  this  ruling  was  erroneous.  It  is 
perfectly  apparent  that  the  accused  was  endeavoring  to  determine  whether 
Mrs.  Hughes’  identification  of  the  article  as  a coolie  coat  was  based  on 
fact  or  suspicion.  This  question  was  within  the  bounds  of  legitimate 
cross-examination  and  should  not  have  been  excluded.  However,  the  ruling 
did  not  prejudice  the  substantial  rights  of  the  accused  since  the  accused 
later  asked  this  witness  practically  the  same  question  and  there  was  no 
objection  (44  Q.,  p.  7,  record). 

“4.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  are  legal. 

“5.  Referred  to  the  Chief  of  the  Bureau  of  Navigation  for  comment  as 
to  disciplinary  features.” 

On  April  10,  1929,  the  Chief  of  the  Bureau  of  Navigation  recommended  ap- 
proval of  the  proceedings  and  findings  in  this  case,  but  ‘‘in  view  of  this 
officer’s  previous  excellent  conduct  record  which  has  been  unquestioned,”  recom- 
mended that  that  part  of  the  sentence  involving  imprisonment  be  remitted. 

On  May  24,  1929,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General,  but  in  view  of  the  recommendation  of  the  Chief  of 
the  Bureau  of  Navigation,  remitted  that  part  of  the  sentence  involving  imprison- 
ment. He  forwarded  the  record  of  proceedings  to  the  President  of  the  United 
States  "with  the  recommendation  that  the  sentence  of  dismissal  be  confirmed, 
and  on  May  25,  1929,  the  President  confirmed  the  sentence  of  dismissal. 


CHARGES  AND  SPECIFICATIONS : evidence  not  supporting  specification, 

SUMMARY  COURT  MARTIAL — SENTENCE  SET  ASIDE. 

Accused  was  convicted  by  summary  court  martial  on  a specification  alleging 
the  possession  of  intoxicating  liquor.  No  proof  directed  to  this  specification 
was  adduced.  It  was  shown  that  the  accused  did  not  effectively  prevent  the 
introduction  of  liquor  into  the  boat  under  his  charge.  The  accused,  however, 
was  not  charged  with  neglect  of  duty  in  preventing  the  introduction  of  liquor 
on  board,  which  is  an  entirely  different  offense  from  that  alleged.  (For  defini- 
tion of  “Possession,”  see  vol.  6,  Words  and  Phrases.) 

As  there  was  no  evidence  presented  from  which  the  court  might  have  reason- 
ably concluded  that  the  accused  had  possession  of  the  liquor,  or  that  any  other 
person  had  possession  or  custody  for  him,  the  sentence  in  the  case  was  set  aside 
by  direction  of  the  Secretary  of  the  Navy  (file : MM  -Wilder,  Walter  V/A17-21 
(290528),  May  28,  1929). 


[P.  18]  1.  CHARGES  AND  SPECIFICATIONS  : specification  defective — lacx 

of  particularity  ; aider  of  ; summary  court  martial. 

2.  EVIDENCE  : patrol  officer’s  rfjport  inadmissible. 

3.  EVIDENCE,  HEARSAY : admission  without  objection. 

4.  EVIDENCE : insufficient  to  convict. 

(1)  Accused  was  tried  and  convicted  on  a specification  which  alleged  only 
that  he  created  a disturbance  while  under  the  influence  of  intoxicating  liquor, 
which  was  conduct  to  the  prejudice  of  good  order  and  discipline.  The  facts 
as  to  the  manner  in  which  the  accused  conducted  himself  in  creating  a dis- 
turbance should  have  been  alleged  in  order  to  apprise  the  accused  and  the 
court  of  the  nature  of  the  acts  the  accused  was  alleged  to  have  committed  (C. 
M.  O.  9,  1928  4;  see  also  N.  C.  & B.,  secs.  196,  200,  and  210).  Accordingly, 
held,  the  specification  was  not  in  due  form  and  technically  correct.  It  could 
properly  have  been  made  the  subject  of  objection  by  the  accused,  but  inasmuch 
as  no  objection  was  made  thereto,  the  defect  might  have  been  cured  by  the 
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evidence  in  the  case  had  there  been  sufficient  competent  evidence  adduced  to 
establish  the  alleged  improper  conduct  (C.  M.  O.  2,  1929,  8). 

(2)  The  only  evidence  presented  by  the  prosecution  consisted  of  a routine, 
written,  patrol  officer’s  report  which  was  introduced  by  the  recorder  who  took 
the  stand  for  that  purpose.  The  patrol  officer’s  report,  so  far  as  tending  to 
establish  the  allegations  of  the  specification,  showed  only  that  accused  had 
been  arrested  by  the  civil  police  for  drunkenness  and  disturbing  the  peace,  and 
that  the  civil  police  released  him  to  the  patrol  officer,  who  returned  him  to 
the  ship  for  disciplinary  action.  The  report  was  apparently  carelessly  made, 

I as  evidenced  by  several  misspelled  words. 

The  patrol  officer’s  report  referred  to  above  was  clearly  incompetent  and 
could  properly  have  been  objected  to  by  the  accused.  The  incompetency  of 
such  written  reports  as  this  is  clearly  set  out  in  C.  M.  O.  7,  1928,  11,  wherein 
it  is  pointed  out  that  in  that  case  the  court  by  admitting  in  evidence  the  writ- 
ten report  of  a patrolman  violated  that  portion  of  the  sixth  amendment  to  the 
Constitution  of  the  United  States  which  provides  that — 

“In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  * * * 

to  be  confronted  with  the  witnesses  against  him  * * 

(3)  and  (4)  The  accused  made  no  objection  to  the  admission  of  this  in- 
competent evidence,  however,  and  the  general  rule  is  that  when  hearsay  evi- 
dence is  admitted  without  objection  it  is  to  be  considered  and  given  its  natural 
probative  effect  as  if  it  were  in  law  admissible  (10  R.  C.  L.,  p.  1008).  From 
an  examination  of  this  written  report  made  by  the  patrol  officer,  it  is  apparent 
that  it  had  very  little  probative  value.  Aside  from  the  careless  manner  in 
which  the  report  was  evidently  submitted,  [P.  19]  as  indicated  by  the  mis- 
spelled words  found  therein,  there  was  nothing  in  the  report  to  show  that 
the  allegations  of  misconduct  against  the  accused  were  based  upon  the  per- 
sonal knowledge  of  the  officer  who  signed  the  report.  So  far  as  the  report 
showed,  and  such  appeared  to  be  the  fact,  the  patrol  officer  submitted  this 
written  report  as  result  of  information  furnished  him  by  other  persons,  namely, 
the  civil  police.  While  it  is  true  that  in  some  cases  official  documents  made 
by  officers  whose  duty  it  is  to  make  them  are  admissible  in  evidence  to  estab- 
lish certain  facts,  the  officer  must  in  such  cases  have  had  personal  knowledge 
of  those  facts.  “Manifestly  the  design  and  meaning  of  this  rule  is  not  to  con- 
vert incompetent  and  irrelevant  evidence  into  competent  and  relevant  evidence 
simply  because  it  is  contained  in  an  official  document”  (17.  8.  v.  Corwin,  129 
U.  S.  385). 

In  view  of  the  above,  held,  that  the  prosecution  failed  to  establish  a prima 
facie  case  against  the  accused,  and  accordingly  it  was  directed  by  the  Secre- 
tary of  the  Navy  that  the  finding  and  sentence  be  set  aside  (File:  MM-Foss, 
Roy  A/A17-21  290527),  May  27,  1929). 


CHARGES  AND  SPECIFICATIONS:  unauthorized  charge. 

Accused  was  tried  on  the  charge  “Using  abusive,  obscene,  and  profane 
language  toward  his  superior  officer  while  in  the  execution  of  the  duties  of  his 
office.”  No  such  charge  is  provided  for  in  Naval  Courts  and  Boards. 

Where  there  is  a form  prescribed  by  the  Navy  Department  for  a specific 
offense,  it  is  the  duty  of  the  convening  authority  in  drawing  the  charges  to 
follow  such  form  (Naval  Digest,  1916,  Charges  and  Specifications,  pars.  15  and 
44;  sec.  195,  N.  C.  & B.).  The  specification  in  this  case  alleged  the  use  of 
abusive,  obscene,  and  profane  language  toward  his  superior  officer  while  in  the 
execution  of  the  duties  of  his  office,  and  should  properly  have  been  laid  under 
the  charge  “Treating  his  superior  officer  with  contempt”  or  “Disrespectful  in 
language  to  his  superior  officer  while  in  the  execution  of  his  office”  (C.  M.  O.  2, 
1928,  13;  C.  M.  O.  12,  1928,  6;  and  sec.  237,  N.  C.  & B.). 

However,  as  the  specification  alleged  an  offense  under  either  of  the  above 
charges,  and  as  the  sentence  adjudged  was  not  in  excess  of  the  limitation  of 
punishment  for  one  of  such  charges  and  other  charges  on  which  the  accused 
was  convicted,  held,  in  view  of  the  provisions  of  section  741,  Naval  Courts  and 
Boards,  as  modified  by  Change  No.  5 to  that  publication,  that  subject  to  the 
foregoing  remarks,  the  proceedings,  findings,  and  sentence,  and  the  action  of  the 
convening  authority  approving  same,  were  legal  (File:  MM-Cobb,  Dudley 
J/A17-20  1290325),  April  19,  1929;  G.  C.  M.  Rec.  No.  71069). 
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[P.  20]  EVIDENCE  : documentary. 

The  judge  advocate  offered  in  evidence,  and  the  court  accepted,  a letter  from 
the  Chief  of  the  Bureau  of  Navigation  to  the  Secretary  of  the  Navy  recom- 
mending the  trial  of  accused  by  general  court  martial.  This  letter  was  not 
competent  evidence,  and  should  not  have  been  offered  nor  accepted  as  such,  as 
it  was  not  an  official  report  made  contemporaneously  with  the  facts  set  forth 
therein,  but  was  merely  a narrative  the  data  for  which  was  procured  from  such 
reports.  (See  sec.  392,  N.  C.  & B.). 

As  competent  and  legal  evidence  was  introduced  and  accepted  in  evidence 
which  established  the  facts  related  in  said  letter,  held,  the  interests  of  the 
accused  were  not  prejudiced  by  its  acceptance  in  evidence  (File:  MM-Ulges, 
Richard  H/A17-20  (290219),  May  1,  1929;  G.  C.  M.  Rec.  No.  71079;  see  also  File: 
MM-Harper,  Leo  P/A17-20  (290212),  G.  O.  M.  Rec.  No.  71080). 


EVIDENCE : opinions  of  experts. 

A'  medical  officer  was  called  as  a witness  by  accused,  who  was  tried  and 
convicted  on  the  charge  of  “Drunkenness,”  and  without  having  first  qualified 
as  an  expert,*  was  asked  numerous  hypothetical  questions,  to  which  the  judge 
advocate  failed  to  make  any  objection.  In  this  connection  see  section  426, 
Naval  Courts  and  Boards,  and  for  the  proper  procedure  in  qualifying  a witness, 
see  C.  M.  O.  4,  1926,  6. 

Since  the  testimony  of  the  witness  in  question  did  not  prejudice  the  interests 
of  the  accused,  but  was  in  fact  favorable  to  him,  its  admission  was  not  a fatal 
error  (C.  M.  O.  9,  1927,  pp.  5,  6;  file:  MM-Brennan,  James  P/A17-20  (290223), 
March  15,  1929). 


JUDICIAL  NOTICE:  textbooks. 

The  judge  advocate  requested  the  court  to  take  judicial  notice  of  certain 
sections  of  Clark  and  Marshall’s  Law  of  Crimes,  but  the  record  failed  to  show 
whether  or  not  the  court  did  in  fact  accede  to  such  request. 

While  it  is  altogether  proper  for  the  judge  advocate  in  his  advice  to  the  court 
or  in  his  argument  to  call  attention  to  and  quote  from  standard  textbooks,  it  is 
improper  for  him  to  ask  the  court  to  take  judicial  notice  of  such  publications 
(Sec.  530,  N,  C.  & B.,  1923). 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  approving  same  were  held  legal  (File:  MM-Knight, 
William  T/A17-20  ( 290313),  May  1,  1929). 


[P.  21]  PRECEPTS  : boards  of  investigation. 

The  precept  of  a board  of  investigation  included  a letter  with  two  exhibits 
and  also  a first  endorsement. 

The  above  procedure  is  contrary  to  footnote  24,  section  1076,  Naval  Courts 
and  Boards,  which  is  made  applicable  to  boards  of  investigation  by  footnote  8, 
section  1176,  Naval  Courts  and  Boards. 

Subject  to  the  above,  and  certain  remarks  of  the  convening  authority,  the 
proceedings,  findings,  opinion,  and  recommendation  of  the  board  of  investiga- 
tion in  the  case  were  held  legal  (File:  OO-Schwartz,  G.  F/A17-25  ( 290402), 
April  18,  1929). 


CIVIL  ESTABLISHMENT:  leave  status  of  civilian  employee  summoned  as 

WITNESS  IN  BEHALF  OF  FEDERAL  AGENT. 

A civilian  employee  of  the  Navy  Department  was  subpenaed  as  a witness  for 
the  defense  in  a case  of  the  State  of  Maryland  against  a Federal  prohibition 
agent.  While  not  a nominal  party  to  the  proceedings  before  the  court,  the 
United  States  was  the  real  party  in  interest  as  the  case  involved  the  right  of  a 
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Federal  officer  to  act  under  the  provisions  of  statutes  of  the  United  States,  and 
the  defense  was  accordingly  conducted  by  the  United  States.  Therefore,  held, 
the  aforesaid  civilian  employee  may  he  considered  as  having  been  a witness  for 
the  United  States  and  as  such  entitled  to  absence  for  the  time  spent  in  court 
in  response  to  subpena  duly  issued  without  such  time  being  charged  to  his  an- 
nual leave  (File:  LL-Cate,  Julian  S/P18-1  (290325)  ; April  11,  1929,  citing  28 
U.  S.  C.,  sec.  604;  17  Comp.  Dec.  584;  4 Comp.  Gen.  91;  7 Comp.  Gen.  457). 


CONTRACTS : award  of. 

Question  whether  contract  may  legally  be  awarded  for  25  airplanes,  with 
an  option  of  procuring  5 additional  airplanes,  where  the  schedule  called  for 
bids  on  20  airplanes  with  an  option  on  5 additional  airplanes  and  a second 
option  on  5 more  airplanes,  to  the  low  bidder  on  the  basis  of  furnishing  25  or 
30  airplanes  when  said  bidder  was  not  necessaily  low  on  the  basis  of  furnishing 
20  airplanes,  the  needs  of  the  naval  service  now  being  deemed  to  require  not 
less  than  25  airplanes. 

Held:  As  the  needs  of  the  United  States  now  are  represented  by  the  base 
number  specified  with  the  addition  of  the  first  option,  the  aggregate  of  the 
base  number  and  the  additional  airplanes  specified  in  the  first  option  represents 
the  number  for  [P.  22]  which  contract  should  be  awarded,  and  therefore 
contract  may  be  awarded  to  the  low  bidder  on  this  basis. 

Moreover,  time  was  made  an  essential  element  of  the  contract,  and  as  the 
low  bidder  on  the  basis  of  25  airplanes  (supra)  was  the  only  one  of  the 
bidders  to  meet  the  Government’s  requirements  in  this  respect,  this  fact 
alone  would  justify  the  rejection  of  the  other  bids  and  the  award  of  the 
contract  to  this  company  (File:  NS3/N15-2/L4-3  (17)  (281221),  May  31,  1929). 


COURTS  OF  INQUIRY : record  of  proceedings  ; signatures. 

As  the  findings,  opinion,  and  recommendations  are  a part  of  the  proceedings 
of  a court  of  inquiry,  in  accordance  with  the  provisions  of  article  60,  Articles 
for  the  Government  of  the  Navy,  only  the  president  and  judge  advocate  should 
sign  the  record  of  proceedings  of  a court  of  inquiry  unless  there  be  a minority 
report,  in  which  case  the  form  given  in  section  1104,  Naval  Courts  and  Boards, 
should  be  observed  (File:  A17-24/P1-1  (290427),  May  29,  1929). 

DISCHARGE : retired  enlisted  man. 

PENSIONS  : enlisted  man  : eligibility  for. 

HYPOTHETICAL  QUESTIONS  : not  decided. 

Held:  An  enlisted  man  who  was  transferred  to  the  Fleet  Naval  Reserve 
October  29,  1918,  released  from  active  duty  December  2,  1919,  and  placed  on 
the  retired  list  of  enlisted  men  of  the  U.  S.  Navy  December  2,  1927,  may  be 
discharged  upon  his  own  request  from  the  retired  list  of  the  Navy.  The  act  of 
July  1,  1918  (40  Stat.  719;  not  cited  in  the  U.  S.  C.),  recognized  the  right  of 
retired  enlisted  men  to  resign  from  the  Navy. 

The  question  of  whether  he  may  receive  the  benefits  of  the  pension  provided 
for  by  the  act  of  May  1,  1926  (38  U.  S.  C.,  Sup.  II,  ch.  7),  must  be  determined 
by  the  Pension  Bureau. 

The  question  of  whether  he  may  receive  the  Navy  service  pension,  based 
upon  20  years’  service  (38  U.  S.  C.,  sec.  229),  depends  upon  whether  or  not 
the  Secretary  of  the  Navy  is  satisfied  that  the  applicant  comes  within  the 
provisions  of  the  section,  and  cannot  be  determined  until  an  application  has 
been  filed  with  the  Secretary  of  the  Navy  (File:  MM-Finnegan,  Patrick/P19-1 
(290417),  May  4,  1929). 


MIDSHIPMEN’S  STORE,  NAVAL  ACADEMY,  ANNAPOLIS  : activities  of. 

Upon  consideration  of  the  acts  of  March  2,  1867  (14  Stat.  516;  34  U.  S.  C., 
sec.  1101),  March  3,  1909  (35  Stat.  768  ; 34  U.  S.  C.,  sec.  533),  August  29,  1916 
(39  Stat.  630  ; 34  U.  S.  C.,  sec.  538),  March  6,  1920  ( 41  Stat.  506,  507;  34  U.  S.  C., 
sec.  535),  June  5,  1920  (41  Stat.  976),  August  29,  1921  (42  Stat.  148),  June  7, 
1924  [P.  23]  (43  Stat.  610;  34  U.  S.  C.,  sec.  536),  May  22.  1926  (44  Stat.  626; 
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33  U.  S.  C.,  Sup.  II,  sec.  763a)  ; Regulations,  U.  S.  Naval  Academy,  1928,  article 
114 ; Navy  Regulations,  1920,  article  1618,  subparagraph  1 ; and  Judge  Advocate 
General’s  opinion  approved  September  17,  1928  (File:  JJ56-3/OL11  (280828)  ; 
C.  M.  O.  9,  1928,  12)  : 

Held:  The  Midshipmen’s  Store  at  the  Naval  Academy,  Annapolis,  Md.,  may 
sell  such  clothing  and  other  necessities,  including  ‘'stores,”  as  may  be  approved 
by  competent  regulations,  to — 

(a)  Midshipmen. 

(&)  Officers  and  enlisted  men  of  the  Navy  and  Marine  Corps,  or  to  their 
immediate  family  as  purchasing  agent  for  the  officer  or  enlisted  man  con- 
cerned. 

Further  held:  Such  sales  may  not  be  made  to — 

(a)  Civilian  employees  at  the  U.  S.  Naval  Academy. 

( & ) The  mother  of  a midshipman  residing  at  Annapolis. 

(c)  The  widows  of  former  officers  or  enlisted  men  of  the  Navy. 

(File:  NC2/JF( 290315),  April  15,  1929.  Adhered  to  upon  reconsideration, 
File  NC2/JF( 290315),  May  24,  1929.) 


MOTION-PICTURE  EXCHANGE  BUILDING,  SAN  PEDRO,  CALIF. : replace- 
ment OF. 

Held:  The  replacement  of  the  present  Motion-Picture  Exchange  Building,  San 
Pedro,  Calif.,  by  the  erection  of  a new  building  on  adjacent  land  leased  from 
the  City  of  Los  Angeles,  such  construction  to  be  made  from  the  appropriation 
“Maintenance,  Bureau  of  Yards  and  Docks,  1929,”  is  not  authorized  in  view 
of  sec.  3733,  Revised  Statutes  (41  U.  S.  C.,  sec.  12),  and  the  decision  of  the 
Comptroller  General  of  November  5,  1928  (A-24916),  construing  the  words  “pub- 
lic building”  as  used  in  said  section.  Quaere : Whether  the  proposed  building 
would  constitute  a permanent  or  temporary  structure  (as  to  which,  see  Andrus 
v.  United  States,  59  Ct.  Cls.  851,  June  16,  1924)  ; or  whether  the  erection  of  such 
a building  on  leased  land  would  be  contrary  to  the  policy  of  the  United  States 
(as  to  which,  see  19  Op.  Atty.  Gen.  607,  July  23,  1890  ; 6 Comp.  Dec.  295,  Sept. 
26,  1899 ; 6 Comp.  Dec.  877,  May  16,  1900 ; 24  Comp.  Dec.  477,  Feb.  23,  1918 ; act  of 
Julv  1, 1918,  40  Stat.  705,  34  U.  S.  C.,  sec.  521 ; Pearson  v.  United  States,  58  Ct.  Cls. 
485,  Oct.  15,  1923,  267  U.  S.  423,  March  2,  1925;  and  Andrus  v.  United  States, 
supra ) ( File  : NT7-5/N19-3  ( 290511 ) , Ma  y 22,  1929 ) . 


[P.  24]  PROMOTION : selection  ; eligibility  and  precedence  of  officer  who 

LOST  NUMBERS  THROUGH  COURT-MARTIAL  SENTENCE  AFTER  BEING  RECOMMENDED  BY 

A SELECTION  BOARD  BUT  PRIOR  TO  PROMOTION. 

An  officer  who  had  been  recommended  for  selection  by  the  1928  selection 
board  was,  prior  to  promotion,  reduced  by  sentence  of  court  martial  to  a place 
in  his  grade  below  one  officer  who  had  also  been  recommended  for  promotion 
and  four  officers  who  had  neither  been  recommended  for  promotion  nor  passed 
over.  Held:  That  while  final  discretion  as  to  whether  said  officer  shall  be  pro- 
moted rests  with  the  President,  as  it  does  in  all  cases  of  appointment  to  office, 
he  continues  eligible  (subject  to  examination)  for  promotion  to  one  of  two 
vacancies  now  existing  in  the  next  higher  grade,  without  being  recommended  by 
a subsequent  selection  board.  If  promoted,  he  would  take  precedence  in  the 
higher  grade  below  the  other  officer  who  had  been  recommended  and  ahead  of 
the  officers  who  are  now  senior  to  him  in  his  present  grade  and  who  are  not  so 
promoted,  whether  the  latter  were  passed  over  by  the  1928  selection  board  or 
not  (File:  OO-Coman,  Vaughn  K/P17-2  (290510),  May  21,  1929,  construing 
34  U.  S.  C,  secs.  291,  299,  300). 


RANK,  RETIRED : officer  retired  for  disability. 

RETIRING  BOARD : action  conclusive  after  approval  by  president. 

An  ensign  received  papers  from  the  Bureau  of  Navigation  referring  to  exam- 
ination for  promotion  to  the  rank  of  lieutenant  (jg.),  but  was  retired  for 
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disability  on  July  8,  1924,  without,  in  the  meantime,  having  been  directed  to 
appear  before  a board  of  medical  examiners  preliminary  to  promotion. 

Question  whether  or  not  his  rank  may  now  be  changed  to  lieutenant  (jg.). 

Held:  Since  this  officer  did  not  fail  in  a physical  examination  for  promo- 
tion, but  was  retired  because  of  inability  to  perform  the  duties  of  his  grade, 
his  case  does  not  come  within  the  provisions  of  the  act  of  March  4,  1911  (36 
Stat.  1267;  34  U.  S.  C.,  sec.  390).  His  retirement  was  consummated  under  the 
provisions  of  section  1453,  Revised  Statutes  (34  U.  S.  C.  Sec.  417).  The  action 
taken  was  in  all  respects  legal  and  in  strict  conformity  with  the  law  governing 
such  cases  in  force  at  the  time.  (See  Hanehett  v.  U.  S.,  60  Ct.  Cls.  44,  Dec.  1, 
1921.)  It  is  impossible  for  the  Navy  Department  to  reopen  the  case,  as  the 
action  of  the  President  in  approving  the  findings  of  the  naval  retiring  board 
becomes  the  “judgment  of  the  tribunal  created  under  the  law  for  the  govern- 
ment of  the  Navy  to  determine  such  questions”  ( Potts  v.  U.  S.,  125  U.  S.  173, 
175),  and  neither  the  Navy  Department  nor  the  President  can  now  change  that 
action  after  it  has  once  been  approved  by  the  President  (17.  8.  v.  Burchard, 
325  U.  S.,  176  at  180;  File:  OO-Auerswald,  Ralph  R/P17-2  (290508),  May  23, 
1929). 


[P.  25]  SALVAGED  MATERIAL:  accounting  for;  disposition  of  public 

PROPERTY. 

Under  existing  law  (sec.  3617,  R.  S.,  31  U.  S.  C.,  sec.  484;  act  of  August  5, 
1882,  22  Stat.  296,  34  U.  S.  C.,  sec.  543;  and  act  of  June  30,  1890,  26  Stat.  194, 
34  U.  S.  C.,  sec.  543),  there  are  two  permissible  ways  of  disposing  of  old  mate- 
rial of  the  Navy : If  it  can  be  profitably  used  it  must  be  used  or  stored  or 
preserved  for  future  use;  if  it  cannot  be  profitably  used  it  may,  after  due 
compliance  with  the  statutes,  be  sold  in  one  of  the  manners  provided.  If  the 
material  is  sold  the  statutes  make  it  mandatory  that  the  proceeds  be  deposited 
in  the  Treasury  as  “Miscellaneous  Receipts.”  The  act  of  August  5,  1882,  supra, 
made  no  provision  for  crediting  to  the  replacement  project  the  value  of  old 
material  taken  therefrom  which  can  be  profitably  used.  Accordingly,  held, 
that  the  value  of  old  materials  taken  into  salvage,  whether  old  material  re- 
moved from  installations  or  scrap  accumulating  on  a job,  may  not  legally  be 
credited  to  the  job  order  and/or  to  the  appropriation  which  bore  the  charges 
for  removal  and  which,  in  most  cases,  would  bear  the  expense  of  making  good 
the  structure  or  appliance  constituting  the  source  thereof.  Further  held,  that 
where  scrap  can  be  profitably  used  and  has  a stock  value  immediately  ascer- 
tainable, its  stock  value  may  legally  be  deducted  from  the  value  of  the  material 
from  which  it  is  derived  and  the  net  value  only  of  such  material  may  legally 
be  charged  to  the  particular  job  (File:  L10-3  (25)  (290119),  May  22,  1929,  citing 
2 Comp.  Dec.  334.  Jan.  8,  1896). 

C.  M.  O.  6—1929 

[P.  3]  FINDINGS : disapproved  by  convening  authority  as  not  supported  by 

EVIDENCE.  DISAPPROVAL  CONSTRUED  AS  DIRECTED  TO-  EXCEPTIONS  MADE  IN  FINDING 

ONLY. 

SENTENCE : inadequate,  reprimand  as  sole  sentence  disapproved  as  not  in 

ACCORDANCE  WITH  POLICY  OF  NAVY  DEPARTMENT. 

Chief  Boatswain  James  Wallace,  U.  S.  Navy,  was  tried  by  general  court  mar- 
tial by  order  of  the  commandant,  fourteenth  naval  district,  at  Pearl  Harbor, 
T.  H.,  on  April  3,  1929,  on  the  following  charge  and  specification : 

Charge. — Through  inattention  suffering  a vessel  of  the  Navy  to  be  stranded. 

Specification. — In  that  James  Wallace,  now  a chief  boatswain,  U.  S.  Navy,  while 
so  serving  in  command  of  the  U.  S.  S.  Sunnadin,  on  December  26,  1928,  making 
passage  from  Honolulu,  Territory  of  Hawaii,  to  Pearl  Harbor,  Territory  of 
Hawaii,  did  neglect  and  fail  to  exercise  proper  care  and  attention  in  navigating 
said  vessel  while  making  passage  through  the  entrance  channel  of  Pearl 
Harbor,  Territory  of  Hawaii,  in  that  he  neglected  and  failed  to  properly  conn 
the  said  vessel  and  to  insure  that  his  order  to  the  steersman  was  properly 
executed,  and  he,  the  said  Wallace,  through  said  inattention,  did  suffer  the 
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U.  S.  S.  8 unnadin,  at  about  9 : 56  a.  m.,  on  tbe  day  aforesaid,  to  be  stranded  on 
the  western  side  of  the  entrance  channel  of  Pearl  Harbor,  Territory  of  Hawaii. 

The  findings  of  the  court  were  as  follows : 

“The  specification  of  the  charge  proved  in  part,  proved  except  the  words 
‘and  to  insure  that  his  order  to  the  steersman  was  properly  executed’  which 
words  are  not  proved. 

[P.  4]  “And  that  the  accused,  James  Wallace,  chief  boatswain,  U.  S.  Navy, 
is  of  the  charge  guilty.” 

The  court  sentenced  the  accused  to  be  publicly  reprimanded  by  the  Secretary 
of  the  Navy. 

On  April  20,  1929,  the  convening  authority  placed  the  following  remarks  on  the 
record : 

* sH  * * * 

“From  this  evidence  it  is  evident  that  the  commanding  officer  failed  to 
properly  conn  the  ship  after  he  gave  the  order  to  keep  up  to  windward  by  not 
seeing  that  his  order  was  properly  obeyed  by  the  steersman,  and  it  was 
though  his  inattention  for  a space  of  time  that  the  ship  was  traveling  one 
thousand  feet  at  one-third  speed  or  four  knots,  or  approximately  two  and 
one-half  minutes,  that  permitted  the  & 'unnadin  to  get  over  on  the  west  side 
and  aground. 

“In  view  of  the  above  the  convening  authority  fails  to  understand  why  the 
court  found  the  excepted  words  not  proven. 

“The  convening  authority  considers  this  sentence  inadequate  for  the  proven 
charge  and  not  in  accordance  with  Navy  Department’s  policy  that  a repri- 
mand should  not  be  the  sole  sentence. 

“The  proceedings,  in  the  foregoing  case  of  James  'Wallace,  chief  boatswain, 
U.  S.  Navy,  are  approved,  the  findings  are  disapproved  as  not  in  accordance 
with  the  evidence,  the  sentence  is  disapproved,  as  not  in  accordance  with 
established  policy  of  Navy  Department. 

“He  will  be  released  from  arrest  and  restored  to  duty.” 

On  May  23,  1929,  the  Acting  Judge  Advocate  General  placed  the  following 
remarks  on  the  record  : 

* * * * * 

“2.  While  the  action  of  the  convening  authority  contains  the  statement 
that  ‘the  findings  are  disapproved,’  it  is  evident,  from  the  remarks  that  pre- 
cede this  statement,  that  the  disapproval  was  directed  to  the  exceptions  made 
in  the  findings  on  the  specification  and  not  to  the  remainder  of  the  specifica- 
tion found  proved  nor  to  the  finding  on  the  charge,  and  it  is  recommended 
that  his  action  be  so  construed. 

“3.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon  are  legal. 

* * H*  * * 

On  June  7,  1929,  the  Secretary  of  the  Navy  approved  the  remarks  and  recom- 
mendation of  the  Acting  Judge  Advocate  General. 


[P.  5]  RECORD  OF  PROCEEDINGS  : errors  in. 

CHARGES  AND  SPECIFICATIONS:  laying  of  specification  under 

MORE  SPECIFIC  CHARGE. SCANDALOUS  CONDUCT  TENDING  TO  THE  DESTRUC- 

TION OF  GOOD  MORALS. 

Ensign  James  B.  Schuber,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  commander  Battleship  Divisions,  Battle  Fleet,  United  States  Fleet,  on 
board  the  U.  S.  S.  Maryland  on  April  5,  1929,  and  convicted  of  the  following 
charge:  Conduct  to  the  prejudice  of  good  order  and  discipline  (3  specs.,  (1) 
talking  in  a provoking,  reproachful,  and  threatening  manner,  in  a public  street, 
to  his  superior  officer — proved;  (2)  fighting  in  a public  street — proved;  (3)  dis- 
turbing the  peace,  resulting  in  his  being  arrested  and  taken  to  the  police  station 
in  a patrol  wagon  by  civil  authorities — proved  in  part). 
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The  court  sentenced  the  accused  to  lose  25  numbers  in  his  grade. 

On  April  20,  1929,  the  convening  authority  placed  the  following  remarks  on 
the  record: 

“In  a review  of  the  record  of  proceedings  of  the  general  court  martial 
in  the  foregoing  case  of  James  B.  Schuber,  ensign,  U.  S.  Navy  (Colorado) , 
it  is  noted  that  in  the  second  day’s  proceedings  the  judge  advocate  stated 
that  the  record  of  proceedings  of  the  first  day  of  the  trial  was  not  ready 
and  the  court  decided  to  postpone  the  reading  of  this  record  and  proceed 
with  the  trial.  The  record  fails  to  show  that  the  proceedings  of  the  first 
day  were  subsequently  read  and  approved.  Several  manifest  clerical  errors 
and  omissions  were  also  noted  in  the  record.  The  convening  authority  is 
of  the  opinion  that  the  above  errors  are  not  sufficient  to  invalidate  the  pro- 
ceedings. Subject  to  the  above  remarks  the  proceedings,  findings,  and  sen- 
tence are  approved.  He  will  be  released  from  arrest  and  restored  to  duty.” 

On  June  6,  1929,  the  Acting  Judge  Advocate  General  placed  the  following 
remarks  on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court 
martial  case  of  Ensign  James  B.  Schuber,  U.  S.  Navy,  it  is  noted  that  he 
was  tried  on  the  charge  of  ‘Conduct  to  the  prejudice  of  good  order  and  dis- 
cipline’ (3  specifications). 

“2.  Specification  3 under  said  charge  is  as  follows: 

“ ‘Specification  3. — In  that  James  B.  Schuber.  now  an  ensign,  U.  S.  Navy, 
while  so  serving  on  board  the  U.  S.  S.  Colorado,  did,  on  or  about  January 
13.  1929,  disturb  the  peace  and  good  order  of  the  city  of  Long  Beach,  Cali- 
fornia, by  violently  and  unlawfully  engaging  in  a fight  on  a public  street  of 
the  said  city  with  one  John  G.  Crommelin,  then  a lieutenant,  junior  grade, 
U.  S.  Navy,  in  consequence  of  which  he,  the  said  Schuber,  was  placed  under 
arrest  and  taken  to  the  police  station  in  a patrol  wagon  by  the  civil  author- 
ities of  the  aforesaid  city.’ 

CP.  6]  “3.  Section  272,  Naval  Courts  and  Boards,  1923,  provides  that  the 

charge  ‘Conduct  to  the  prejudice  of  good  order  and  discipline’  is  to  be  used 
for  offenses  not  specified  and  not  of  a scandalous  character.  Note  74  under 
said  section  calls  attention  to  the  general  rule  set  forth  in  section  233,  Naval 
Courts  and  Boards,  1923,  which  should  be  followed  in  determining  whether 
the  charge  ‘Conduct  to  the  prejudice  of  good  order  and  discipline’  or  the 
other  general  charge  ‘Scandalous  conduct  tending  to  the  destruction  of  good 
morals’  should  be  used  in  alleging  an  offense.  Said  rule  is  in  tenor  as 
follows : 

“ ‘Acts  are  of  a scandalous  nature  and  consequently  are  properly  specified 
under  the  charge  of  scandalous  conduct  tending  to  the  destruction  of  good 
morals,  which  give  offense  to  the  conscience  or  moral  feelings ; call  out  con- 
demnation ; involve  scandal  or  disgrace  to  reputation ; bring  shame  or  in- 
famy ; or  because  of  their  evil  nature  are  malum  in  se.’ 

“4.  In  accordance  with  a line  of  cases  similar  in  nature  to  the  instant 
case,  the  view  was  taken  that  when  an  officer  by  his  own  misconduct  causes 
himself  to  be  arrested  by  the  civil  authorities  of  a city  and  to  be  taken  to 
the  police  station  in  a patrol  wagon  he  has  thereby  brought  scandal  and 
disgrace  upon  the  naval  service,  which  offense  falls  within  the  scope  of 
the  above  general  rule  requiring  it  to  be  laid  under  the  charge  of  “Scan- 
dalous conduct  tending  to  the  destruction  of  good  morals.’  (See  C.  M.  O. 
No.  4,  1913,  p.  3;  C.  M.  O.  No.  7,  1914;  and  a general  court-martial  record 
No.  31436,  approved  December  27,  1915.)  Accordingly  it  is  the  opinion  of 
this  office  that  the  above-quoted  specification  should  more  properly  have 
been  laid  under  the  charge  of  ‘Scandalous  conduct  tending  to  the  destruc- 
tion of  good  morals.’ 

“5.  However,  in  view  of  the  fact  that  the  sentence  is  not  in  excess  of  the 
limitation  of  punishment  for  ‘Scandalous  conduct  tending  to  the  destruction 
of  good  morals’  and  the  other  offenses  of  which  the  accused  was  convicted, 
it  is  the  opinion  of  this  office  in  consideration  of  the  provisions  of  section 
741,  Naval  Courts  and  Boards,  1923,  that  subject  to  the  above  remarks, 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  are  legal. 
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“6.  Referred  to  the  Chief  of  the  Bureau  of  Navigation  for  comment  as 
to  disciplinary  features.*' 

On  June  8,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record : 

* * If. 

“2.  The  disorderly  conduct  of  the  accused,  Ensign  James  Schuber,  U.  S.  N., 
and  Lieutenant  John  Crommelin,  U.  S.  N.,  [P.  7]  on  the  occasion  out  of 

which  this  court  martial  grew,  has  reflected  serious  discredit  upon  both  of 
them  and  upon  the  naval  service,  and  in  the  opinion  of  this  bureau  there  is 
matter  of  interest  in  this  record  within  the  purview  of  section  1499  R.  S. 
which  concerns  these  two  officers.” 

On  June  15,  1929,  the  Acting  Secretary  of  the  Navy  placed  the  following  re- 
marks on  the  record: 

“The  remarks  of  the  Judge  Advocate  General  and  the  Chief  of  the  Bureau 
of  Navigation  in  the  foregoing  case  of  Ensign  James  B.  Schuber,  U.  S.  Navy, 
are  approved. 

“The  Navy  Department  holds  that  there  is  matter  of  interest  contained 
herein,  which,  within  the  purview  of  title  34,  section  276,  U.  S.  Code,  relates 
to  the  records  of  the  following-named  officers  and  no  others : Lieutenant 
John  G.  Crommelin,  U.  S.  Navy ; Ensign  James  B.  Schuber,  U.  S.  Navy. 


SENTENCE : inadequate  ; prior  conviction. 

First  Lieutenant  Roy  W.  Conkey,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval  oper- 
ating base,  San  Diego,  Calif.,  on  May  20,  1929,  and  was  found  guilty  by  plea 
of  the  following  charge:  Conduct  unbecoming  an  officer  and  a gentleman 
(failing  to  pay  a just  debt  after  stating  in  writing  that  he  would  do  so). 

The  court  sentenced  the  accused  to  lose  20  numbers  in  his  grade,  with  a 
recommendation  to  the  clemency  of  the  reviewing  authority  “in  view  of  his 
long  and  faithful  service,”  by  five  of  the  members  of  the  court. 

On  June  11,  1929,  the  Major  General  Commandant,  in  recommending 
approval  of  the  proceedings,  findings,  and  sentence  in  this  case,  stated  that: 

“In  view  of  his  prior  conviction,  this  office  is  of  the  opinion  that  the 
sentence  adjudged  is  inadequate.” 

On  June  15,  1929,  the  Acting  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence. 


CHARGES  AND  SPECIFICATIONS:  sample  specifications  to  be  followed; 

local  laws  ; judicial  notice. 

A specification  alleging  “joy  riding,”  while  legally  drawn,  did  not  follow 
the  sample  specification  shown  in  section  284,  Naval  Courts  and  Boards,  which 
sets  forth  the  local  law  which  makes  the  act  of  “joy  riding”  an  offense. 

Where  the  convening  authority  is  not  the  final  reviewing  authority,  as  is 
the  situation  in  all  fleet  cases,  many  local  laws  [P.  8]  that  are  readily 
accessible  to  convening  authorities  are  not  accessible  to  the  Navy  Department; 
therefore  the  form  submitted  for  the  guidance  of  the  convening  authorities  sets 
forth  the  local  law  to  expedite  the  final  review  of  the  record  of  proceedings  by 
the  reviewing  authority. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  approving  same,  were  held  legal  (File:  MM- Poole, 
Oscar  V/A17-20  ( 290206),  May  13,  1929). 


FINDINGS:  set  aside;  evidence  not  supporting;  summary  court  martial. 

Accused  was  tried  by  summary  court  martial,  the  gravamen  of  the  offense 
alleged  and  found  proved  by  the  court  being  that  accused  did  “neglect  and 
fail  to  see  that  sufficient  water  was  kept  in  said  boiler,”  it  being  the  duty 
of  the  accused  so  to  do. 
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From  the  evidence  adduced,  it  may  be  conceded  that  the  accused  was  acting 
in  the  nature  of  engineering  officer  of  the  vessel.  Neither  the  Bureau  of 
Engineering  Manual  nor  the  U.  S.  Navy  Regulations,  however,  prescribe  that 
an  engineer  officer  must  perform  such  details  as  tending  water.  The  evidence 
furthermore  failed  to  disclose  that  such  specific  duty  had  been  delegated  to 
the  accused.  The  evidence  showed  that  at  the  time  of  the  alleged  low  water 
there  was  a fireman  first  class  on  w’atch  in  the  fireroom. 

Where  an  accused  is  tried  for  neglect  of  duty,  it  must  be  shown  that  such 
duty  was  imposed  upon  him.  In  the  present  case,  not  only  does  the  record 
fail  to  show  that  the  particular  duty  alleged  was  imposed  by  any  law,  regu- 
lation, order,  or  custom  of  the  service,  but  from  the  facts  presented  bearing 
upon  the  organization  of  the  engineering  department  of  the  vessel,  it  is  not 
believed  that  the  conclusion  could  reasonably  be  arrived  at  that  it  was  the 
duty  of  the  accused  “to  see  that  sufficient  water  was  kept  in  said  boiler.’’ 
Whether  or  not  the  facts  of  the  case  would  have  justified  the  trial  of  the 
accused  under  some  other  specific  allegation  of  negligence,  not  necessary  to 
decide. 

In  view  of  the  above,  the  finding  and  sentence  in  the  case  were  set  aside 
by  direction  of  the  Secretary  of  the  Navy  (File:  MM-Henninger.  Oren  N/A17- 
21  (290625).  June  25,  1929). 


[P.9]  1.  EVIDENCE:  documentary  ; voluminous  documents — oral  testimony 

NOT  SUFFICIENT  TO  PROVE  CONTENTS. 

2.  EVIDENCE : objections,  repetition  of  renewal  of. 

3,  6.  ADMISSIONS : uncorroborated  by  proper  evidence,  incompetent  as 

PROOF. 

4.6.  CHARGES  AND  SPECIFICATIONS:  evidence  not  supporting. 

5.  NAVY  MAIL  CLERKS : governed  by  postal  laws  and  regulations  ; 

money  orders,  refunds. 

7.  REVIEWING  AUTHORITY:  procedure  as  to  offering  accused  new 

trial. 

8.  FINDINGS  AND  SENTENCE : set  aside  where  record  discloses 

IRRORS  TO  SUBSTANTIAL  INJURY  OF  ACCUSED,  TO  WHICH  TIMELY  OBJEC- 
TION WAS  MADE  AT  TRIAL. 

Accused  was  tried  and  convicted  of  (I)  “Scandalous  conduct  tending  to  the 
destruction  of  good  morals”  (3  specifications),  specification  1 alleging  fraudu- 
lent embezzlement  of  money  belonging  to  the  United  States  Postal  Service, 
specification  2 alleging  fraudulent  embezzlement  from  an  individual,  and  speci- 
fication 3 alleging  falsification  of  accounts;  (II)  “Violation  of  a lawful  regu- 
lation issued  by  the  Secretary  of  the  Navy”  (failing  to  report  to  proper  au- 
thority a shortage  in  his  accounts)  ; (III)  “Conduct  to  the  prejudice  of  good 
order  and  discipline”  (violation  of  postal  laws  in  detaining  a letter)  ; and  (IV) 
“Culpable  inefficiency  in  the  performance  of  duty”  (failing  to  keep  proper 
account  of  money  orders). 

It  was  testified  for  the  prosecution  that  the  accused  admitted  a shortage 
in  his  accounts  which  he  claimed  was  caused  by  certain  funds  having  been 
stolen  and  that  he  had  decided  to  make  up  the  shortage  and  not  report  it;  and 
further  that  he  admitted  having  falsified  certain  statements  in  order  to  cover 
up  the  shortage  which  he  was  trying  to  replace. 

These  admissions  by  the  accused  were  corroborated  by  a witness  for  the 
prosecution,  a commissioned  officer  of  the  Supply  Corps,  who  testified  that  as 
a member  of  an  informal  board  appointed  by  the  commanding  officer  he  had 
examined  what  purported  to  be  retained  copies  of  statements  of  account  by 
the  accused ; that  he  had  seven  years’  experience  in  auditing  and  examining 
accounts  and  funds ; that  the  accounts  in  question  were  so  numerous  or 
bulky  that  they  could  not  conveniently  be  examined  by  the  court;  that  it  would 
rake  some  time  for  their  examination,  which  would  be  inconvenient;  that  the 
audit  of  the  accounts  in  question  could  be  proved  by  the  general  result  of  the 
whole  collection  ; that  it  was  capable  of  being  ascertained  by  examination  or 
calculation;  that  he  had  examined  the  wffiole  collection  and  made  such  a 
calculation ; and  that  the  result  of  the  board’s  audit  disclosed  a shortage  of 
$169. 

(1)  This  testimony  was  objected  to  by  the  accused  on  the  ground  that  the 
final  audits  by  the  board  should  be  presented  to  the  court  as  regular  exhibits 
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for  examination  by  the  entire  court  and  also  by  the  accused  and  on  the 
further  ground  that  it  was  not  the  best  testimony,  citing  section  381,  Naval 
Courts  [P.  10]  and  Boards.  The  judge  advocate  argued  that  the  testimony 
was  admissible,  citing  section  382,  Naval  Courts  and  Boards,  relating  to  the 
admissibility  of  parol  evidence  in  order  to  establish  the  general  result  of 
voluminous  documents.  The  court  having  overruled  the  objection,  the  testi- 
mony was  received.  The  court  erred  in  its  ruling  to  the  prejudice  of  the 
accused.  While  section  382,  Naval  Courts  and  Boards,  permits  oral  testimony 
as  to  the  result  of  voluminous  documents  under  the  conditions  therein  set 
forth,  that  section  must  be  read  in  connection  with  section  387  which  provides 
in  part  that,  although  only  a general  result  deduced  from  a document  may 
have  been  testified  to,  the  document  in  full  must  have  been  offered  and  re- 
ceived in  evidence  before  such  testimony  can  be  received.  To  the  same  effect, 
see  22  Corpus  Juris,  page  1017,  reading  as  follows: 

“Where  the  results  of  voluminous  facts  contained  in  writings,  or  of  the 
examination  of  many  books  and  papers  or  records,  are  to  be  proved,  and 
the  necessary  examination  of  this  documentary  evidence  cannot  be  con- 
veniently or  satisfactorily  made  in  court,  it  may  be  made  by  an  expert 
accountant  or  other  competent  person  and  the  results  thereof  may  be 
proved  by  him,  if  the  books,  papers,  or  records  themselves  are  properly 
in  evidence,  or  their  absence  satisfactorily  explained,  the  admission  of 
such  testimony  being  a matter  resting  largely  in  the  discretion  of  the 
trial  court.  It  seems,  however,  that  the  jury  are  not  bound  by  the  result 
thus  ascertained,  but  may  make  their  own  calculations  from  the  books 
and  papers  in  evidence.” 

(2)  The  admissions  by  the  accused  were  further  corroborated  by  another 
witness  for  the  prosecution,  who  also  served  as  a member  of  the  board  of 
audit  to  go  over  the  accounts  of  the  accused  and  who  testified  in  part  as 
follows : 

“13.  Q.  Did  he  submit  any  explanation  in  regard  to  the  discrepancies 
in  his  reports? 

“A.  Only  that  he  was  trying  to  make  up  this  shortage.  He  was  trying 
to  make  up  the  discrepancies  in  his  reports.  He  had  these  false  state- 
ments and  he  had  made  them  false  in  order  to  cover  up  the  shortage 
which  he  was  trying  to  replace. 

***** 

“19.  Q.  Did  the  final  audit  show  the  accounts  of  the  accused  to  be  short? 

“A.  Yes;  before  the  accused  made  the  admission  it  was  one  hundred 
sixty-nine  dollars  short,  which  was  made  up  of  duplications.” 

These  questions  and  answers  were  not  objected  to  by  the  accused.  However, 
they  were  substantially  the  same  as  the  testimony  given  by  the  previous  witness 
for  the  prosecution,  to  which  [P.  11]  objection  was  duly  made  and  overruled. 
It  is  held  by  the  great  weight  of  authority  that  “as  a rule,  where  objections 
to  the  admission  of  evidence,  properly  taken,  have  been  overruled  and  exception 
saved,  it  is  not  necessary  to  repeat  the  objection  when  the  same  species  of 
evidence  is  subsequently  offered ; and  it  has  been  held  that  where  an  objection 
to  incompetent  evidence  has  once  been  properly  taken  and  overruled,  it  is  not 
necessary  or  even  proper  to  repeat  the  objection  when  the  same  evidence  is 
subsequently  admitted  through  other  witnesses”  (3  C.  J.  823  and  authorities 
cited;  see  also  76  So.  Ill;  153  Pac.  694,  695  ; 221  S.  W.  782,  788;  103  S.  E.  359, 
362;  193  N.  W.  481,  485;  152  N.  E.  188,  156,  N.  E.  763  ; 286  S.  W.  929;  in 
Brady  v.  Stafford,  152  N.  E.  188,  190-191,  May  25,  1926)  the  Supreme  Court  of 
Ohio,  referring  to  testimony  which  had  been  admitted  without  objection  by 
the  defendant,  said : 

“This  appears  not  to  have  been  objected  to  by  the  defendant.  However, 
the  objection  and  exception  to  the  reception  of  this  class  of  testimony 
having  just  been  made  to  the  court,  and  the  court  having  ruled  upon  it 
adversely  to  the  defendant,  and  the  same  having  gone  to  the  jury  over  the 
objection  of  the  defendant,  it  was  not  necessary  for  the  defendant  to 
again  object  to  the  same  conversation ; the  ruling  of  the  court  haring  been 
made  upon  the  point.  Having  once  saved  the  question  as  to  that  conversa- 
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tion,  it  was  not  necessary  to  continue  to  object.  In  L.  S.  & M.  S.  R.  R.  Co.  v. 
Yokes,  12  Ohio  Cir.  Ct.  It.  499,  at  page  502,  Laubie,  J.,  says : 

“ ‘And,  although  there  was  no  specific  objection  to  some  of  it  (testimony 
already  admitted  over  objection  and  exception),  it  was  not  necessary  for  the 
defendant  below  to  continue  to  object  to  that  class  of  testimony ; once  was 
sufficient.  Indeed,  where  objection  is  once  made,  and  the  court  has  estab- 
lished a rule,  some  courts  assert  that  it  is  impertinent  in  counsel  to  continue 
objecting.’ 

“Further  authorities  along  the  same  line  may  be  found  in  Jones  on 
Evidence  (3d  ed.)  par.  894,  p.  1413: 

“ ‘But  when  there  has  been  a sufficient  and  specific  objection  to  testi- 
mony, it  is  not  necessary  to  repeat  the  objection  whenever  testimony  of 
the  same  class  is  offered,’  citing  numerous  cases. 

“We  quote  from  38  Cyc.  at  page  1399: 

“ ‘Where  an  objection  to  evidence  is  distinctly  made  and  overruled,  it 
need  not  be  repeated  to  the  same  class  of  evidence  to  save  the  objection, 
although  the  question  is  asked  of  another  witness.’ 

“See  cases  cited. 

“We  think  the  court  of  appeals  was  right  in  regarding  the  testimony  as 
erroneously  admitted.” 

[P.  12]  The  cases  of  Mercantile  Savings  Bank  v.  Appier  (Md.,  135  Atl.  373, 
376)  and  McDonald  v.  McCrabb  (Tex.,  105  S.  W.  238,  240)  are  to  the  effect 
that  it  is  incumbent  upon  the  party  concerned  to  repeat  his  objection  when 
the  same  evidence  is  again  offered,  notwithstanding  the  previous  adverse  ruling 
of  the  court  upon  the  question  involved.  These  cases,  however,  are  not  only 
contrary  to  the  weight  of  authority  but  also  contrary  to  the  better  reasoning, 
inasmuch  as  the  objection  having  once  been  ruled  upon  by  the  court  and  the 
improper  evidence  admitted  no  good  reason  exists  for  the  defendant’s  making- 
further  objection  to  the  admission  of  the  same  evidence  when  again  offered 
during  the  trial.  (See  Napier  v.  John  Farwell  Co.,  153  Pac.  694,  695). 

(3)  Eliminating  the  testimony  which  was  illegally  admitted  in  this  case  as 
above  set  forth,  there  remains  no  evidence  of  any  shortage  or  falsification  in  the 
accounts  of  the  accused  other  than  his  admissions  which  cannot  be  used  to 
establish  corpus  delicti  and,  being  wholly  uncorroborated,  are  insufficient  to 
prove  his  guilt  (N.  C.  & B.,  secs.  324,  354).  It  follows  that  the  specifications 
based  upon  the  alleged  shortage  and  falsifications  in  the  accounts  of  the  accused 
(Specifications  1 and  3 of  charge  I and  the  specifications  of  charges  II  and 
IV)  are  not  proved. 

(4,  5)  It  is  impossible  to  ascertain  from  a reading  of  specification  2 of 
charge  I what  offense  it  was  intended  to  charge.  It  recites  that  the  accused 
officially  received  a postal  money  order  of  the  value  of  $100  from  X,  an  enlisted 
man  of  the  Navy,  for  the  purpose  of  cashing  the  same,  and  that  he  failed  to  cash 
said  money  order  and  did  feloniously  embezzle  and  convert  to  his  own  use 
said  sum  of  money  of  $100,  property  of  the  said  X.  The  specification  does  not 
charge  that  the  accused  converted  the  said  money  order  to  his  own  use,  nor  does 
it  recite  that  the  accused  ever  received  into  his  possession  any  sum  of  money  from 
the  man  named  or  that  he  ever  received  from  any  source  a sum  of  money 
which  was  the  property  of  the  said  man.  Nor  is  there  any  evidence  whatever 
that  the  accused  converted  to  his  own  use  any  sum  of  money  belonging  to  X 
or  that  he  ever  received  any  money  from  X or  money  from  any  source  which 
was  the  property  of  X.  The  record  shows  that  X bought  a money  order 
from  the  accused  for  $100;  that  he  later  returned  it  to  the  accused  and  was 
told  by  the  accused  that  as  the  money  had  been  sent  to  the  place  where  the 
money  order  was  payable,  the  said  money  order  would  have  to  be  sent  back 
to  the  United  States  to  be  checked  and  cleared  and  that  the  money  would  then 
be  returned  to  X ; that  X left  the  money  order  with  the  accused  who,  two 
days  later,  gave  him  a receipt  for  the  money  order  with  the  ship’s  stamp  on 
the  receipt ; that  X waited  about  three  months  before  asking  the  accused 
for  the  money;  that  accused  said  he  had  not  heard  anything  from  it;  that  X 
waited  about  a month  longer;  that  accused  still  replied  that  he  had  not  heard 
anything  [P.  13]  from  the  money;  that  X asked  the  accused  again,  the 
morning  before  he  heard  that  the  accused  had  checked  up  short  in  the  post 
office ; and  that  X then  took  the  receipt  to  the  paymaster.  On  cross-examination 
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X testified  that  the  accused  loaned  him  the  sum  of  $5  with  the  understanding 
that  witness  would  pay  him  back  as  soon  as  the  money  came  back  for  the 
money  order;  that  accused  loaned  witness  $15  at  another  time;  that  accused 
did  not  offer  to  pay  the  remainder  of  the  money  to  witness  on  the  day  that 
accused  was  short  in  his  accounts;  and  that  the  accused  did  not  at  any  time 
offer  to  pay  or  get  for  the  witness  the  remaining  sum  of  $80.  Postal  Laws 
and  Regulations,  section  1121,  provides  that: 

“The  postmaster  issuing  a money  order  shall  repay  the  amount  of  it  upon 
the  application  of  the  person  who  obtained  it  and  the  return  of  the  order ; 
but  the  fee  paid  for  it  shall  not  be  returned.” 

The  United  States  Code  (title  39,  sec.  134),  provides  that  the  commanding 
officers  of  vessels  upon  which  Navy  mail  clerks  are  stationed  “shall  require 
them  to  be  governed  by  the  postal  laws  and  regulations  of  the  United  States” 
as  to  their  duties  as  such  clerks.  Accordingly,  the  evidence  as  above  set  forth 
shows  that  the  accused  did  not  conform  to  the  laws  and  regulations  by  which 
he  was  governed  with  respect  to  making  refund  to  X.  The  evidence,  however,, 
is  consistent  with  ignorance  or  inefficiency  on  the  part  of  the  accused  and,  in 
any  event,  falls  very  far  short  of  supporting  a specification  of  embezzlement 
under  the  charge  of  scandalous  conduct  tending  to  the  destruction  of  good 
morals. 

(6)  The  allegations  contained  in  the  specification  of  charge  III,  that  the 
accused  delayed  in  transit  a letter  which  he  had  registered  and  posted  to 
the  postmaster,  New  York,  are  wholly  unsupported  by  the  evidence.  Over 
objection,  it  was  testified  by  witnesses  for  the  prosecution  that  the  accused 
“admitted  that  he  had  delayed  the  transmission  of  these  funds”  and  that  “he 
stated  that  the  last  money-order  memorandum  had  not  been  sent.”  These  ad- 
missions, being  uncorroborated,  are  insufficient  to  establish  the  guilt  of  the 
accused,  for  reasons  already  given.  However,  even  if  accepted  as  competent 
evidence,  they  would  not  establish,  as  charged,  that  the  accused  delayed  in 
transit  a letter  which  he  had  registered  and  posted  to  the  postmaster,  New  York. 

(7,  8)  A reading  of  the  record  gives  rise  to  a strong  suspicion  that  the  accused 
was  guilty  of  serious  misconduct  and  that  disapproval  of  the  findings  and  sen- 
tence would  result  in  a miscarriage  of  justice.  Nevertheless,  the  Government, 
having  had  the  opportunity  to  do  so,  has  failed  to  prove  its  charges  in  accord- 
ance with  law.  It  is  provided  in  Naval  Courts  and  Boards,  section  741,  para- 
graph (g),  that  in  cases  coming  within  the  purview  of  the  paragraph  “if  the 
record  discloses  errors  to  the  [P.  14]  substantial  injury  of  the  accused  and 
timely  objection  was  made  by  him  at  the  trial,  the  reviewing  authority  before 
acting  upon  the  record  should  afford  the  accused  an  opportunity  to  request  a 
new  trial,  provided  the  record  irrespective  of  the  errors  disclosed  is  sufficient 
to  sustain  the  finding  of  the  court,”  and  that  “should  the  accused  decline  or  fail 
to  apply  for  a new  trial  within  the  time  allowed  by  the  reviewing  authority,  the 
latter  should  take  action  upon  the  proceedings,  finding,  and  sentence  without 
regard  to  such  errors.”  In  this  case  the  record  discloses  errors  to  the  substan- 
tial injury  of  the  accused  and  timely  objection  was  made  by  him  at  the  trial,, 
but  the  record  “irrespective  of  the  errors  disclosed”  is  not  sufficient  to  sustain 
the  finding  of  the  court.  The  case  is  not,  therefore,  one  in  which  this  paragraph 
of  Naval  Courts  and  Boards  may  be  invoked. 

In  view  of  the  foregoing,  the  findings  and  sentence  were  set  aside  by  the  Sec- 
retary of  the  Navy  (File:  MM-Andrews,  Jas.  T/A17-20  (290107),  June  27,  1929).. 


FINDINGS  : disapproval  of  ; evidence  not  supporting. 

The  first  specification  under  the  charge  “Conduct  to  the  prejudice  of  good 
order  and  discipline,”  alleged  that  accused  assisted  two  privates,  U.  S.  Marine 
Corps,  to  desert  by  arranging  for  and  obtaining  a rowboat  in  which  the  accused 
and  the  other  two  privates  deserted.  There  was  no  evidence  to  support  this 
allegation,  although  the  evidence  did  show  that  accused  enticed  and  induced 
the  two  privates  to  desert. 

As  the  court  found  the  specification  above  mentioned  proved  as  alleged,  held. 
that  the  finding  thereon  was  illegal  and  said  finding  was  accordinglv  disapproved 
(File:  MM-Paul,  Edwin  W/A17-20  (290411),  May  22,  1929). 
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FINDINGS : specification  proved  in  part  ; exceptions  in.  surplusage. 

The  specification  under  the  charge  “Scandalous  conduct  tending  to  the  destruc- 
tion of  good  morals’  alleged  that  accused  committed  perjury  while  on  the  witness 
stand,  setting  forth  the  questions  and  allegedly  false  answers.  The  specification 
was  found  proved  in  part  and  the  accused  guilty  of  the  charge.  The  finding 
excepted  one  of  the  allegedly  false  answers  as  not  proved.  The  court  should 
have  excepted  both  the  question  and  answer  and  also  the  affirmative  averment 
appearing  later  in  the  specification  as  to  the  true  facts  (sec.  681,  N.  C.  & B. ). 

With  the  answer  excepted  in  the  finding,  the  question  becomes  surplusage 
and  may  be  regarded  as  struck  out  (sec.  208,  N.  C.  & B.). 

[P.  153  Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the 
action  of  the  convening  authority  approving  same,  were  held  legal  (File: 
MM-Sump,  William  W/A17-20  (290311),  May  14,  1929). 


FINDINGS : specifications  proved  in  part  ; superfluous  and  inconsistent 
allegations. 

A specification  charging  desertion  was  found  proved  in  part  and  the  accused 
was  found  guilty  of  the  charge  in  a less  degree  than  charged,  “guilty  of  absence 
from  station  and  duty  after  leave  had  expired.”  The  exceptions  and  substitu- 
tions made  by  the  court  left  the  finding,  as  amended,  with  superfluous  and 
inconsistent  allegations,  particularly  with  reference  to  the  date  the  accused  was 
apprehended  by  naval  authority.  The  record  of  proceedings  was  returned  to  the 
court  by  the  Secretary  of  the  Navy  and  the  court  was  directed  to  reconvene  for 
the  purpose  of  setting  out  in  the  record  in  revision  its  findings  correctly 
amended  (File:  MM-Larson,  Charles  C/A17-20  (290202),  May  10,  1929). 


RECORD  OF  PROCEEDINGS : omission  in. 

In  reviewing  the  record  of  proceedings  in  the  general  court-martial  case  of 
an  enlisted  man,  U.  S.  Navy,  it  was  noted  that  following  the  findings,  the  record 
failed  to  set  forth  the  date  of  enlistment  and  date  of  birth  of  the  accused  as 
required  by  section  882,  Naval  Courts  and  Boards.  The  omission  of  the  dates 
in  question  is  authorized  in  officers’  cases  only  (footnote  20,  under  sec.  882, 
supra ) . 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  approving  same,  were  held  legal  (File:  MM-Cohen, 
Louis  E/A 17-20  ( 290402),  May  16,  1929). 


SENTENCES : accessories  prescribed  by  naval  courts  and  boards  not  included. 

Accused  was  sentenced  to  confinement  for  a period  of  six  months  and  to 
receive  a bad-conduct  discharge.  The  sentence  did  not  include  hard  labor  nor 
loss  of  pay,  which  accused  would  have  lost  had  the  accessories  prescribed  by 
section  883,  Naval  Courts  and  Boards,  been  included.  To  accord  with  present 
practice,  that  part  of  the  sentence  relating  to  confinement  will  have  to  be 
carried  out  at  a naval  prison.  The  fact  that  in  this  particular  case  no  hard 
labor  nor  loss  of  pay  were  adjudged  will  put  this  accused  in  prison  in  a different 
status  from  that  of  other  prisoners,  which  is  contrary  to  the  provisions  of  section 
696,  Naval  Courts  and  Boards,  1923.  (See  C.  M.  O.  11,  1928,  12.) 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Talbert,  French  A/A17-20  ( 290506),  June  15,  1929. 


[P.  16]  SENTENCES : deck  courts  ; unauthorized;  set  aside. 

A deck  court  sentence  included  restriction  to  the  naval  hospital,  New  York, 
for  a period  of  20  days.  As  this  is  not  one  of  the  punishments  authorized  by 
article  30,  Articles  for  the  Government  of  the  Navy  (sec.  159,  N.  C.  & B.),  that 
portion  of  the  sentence  was  set  aside  by  direction  of  the  Secretary  of  the  Navy 
(Naval  Digest,  1921,  p.  143,  par.  2,  “Restriction”;  File:  MM- Vernon,  Allen 
E/A17-22  ( 290601),  June  1,  1929). 
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SENTENCES  : exceeding  legal  limitations. 

A summary  court-martial  sentence  included  botli  confinement  and  reduction 
in  rating.  As  only  one  of  the  punishments  enumerated  in  article  30  of  the 
Articles  for  the  Government  of  the  Navy  may  be  adjudged,  except  as  indicated 
in  section  8 of  said  article  (sec.  114,  N.  C.  & B.),  that  portion  of  the  sentence  in- 
volving reduction  in  rating  was  set  aside  by  direction  of  the  Secretary  of  the 
Navy  (File:  MM-Rush,  Ernest  M/A17-21  (290614),  June  14,  1929). 


SENTENCES : exceeding  legal  limitations. 

Accused  was  convicted  of  the  charge,  ‘‘Scandalous  conduct  tending  to  the 
destruction  of  good  morals,”  two  specifications,  alleging  embezzlement  of  property 
from  the  post-exchange,  Quantico.  The  sentence  included  confinement  for  10 
years. 

As  this  property  was  not  property  of  the  United  States  (sec.  263,  N.  C.  & B.), 
the  legal  limitation  of  punishment  with  respect  to  the  confinement  could  be  but 
4 years  for  each  specification,  making  a total  of  8 years.  (Sec.  720,  N.  C.  & B.) 

That  part  of  the  sentence  not  in  excess  of  the  legal  limitation,  namely,  8 years, 
was  held  legal,  and  that  portion  of  the  sentence  of  confinement  and  corresponding 
accessories  in  excess  of  the  legal  limitation,  namely,  2 years,  was  disapproved  by 
the  Secretary  of  the  Navy  (File:  MM-Lee,  Russell  A/A17-20  (290318),  May  29, 
1929). 


TRIALS:  multiplicity  of. 

In  accordance  with  mast  punishments,  adjudged  on  the  same  day,  accused  was 
tried  by  deck  court  on  May  26,  1928,  and  by  summary  court  martial  on  the  fol- 
lowing day.  As  a result  of  the  sentences  adjudged  in  each  case,  he  was  reduced 
from  a radioman,  second  class,  to  a seaman,  first  class,  by  two  successive  reduc- 
tions in  rating  resulting  from  the  two  punishments  awarded  at  the  same  time. 
Attention  was  invited  to  section  189,  Naval  Courts  and  Boards,  and  Court-Martial 
Order  9,  1921,  10,  in  view  of  which  the  finding  and  sentence  of  the  summary 
court  martial  f P.  17]  in  the  case  were  set  aside  by  direction  of  the  Secretary 
of  the  Navy  (File:  MM-Burns,  Paul  H/A17-21  (290610),  June  25,  1929). 


WITNESSES : material  ; unavailable — procedure. 

After  accused  had  pleaded  “not  guilty”  to  the  charge  of  “Robbery,”  the  judge 
advocate  took  the  stand  as  a witness  for  the  prosecution  and  as  such  identified 
three  documents  which  he  then  as  judge  advocate  ottered  in  evidence,  and  there 
being  no  objection,  these  documents  were  accepted  in  evidence  by  the  court. 
The  documents  in  question  consisted  of  unserved  subpoenas  for  two  witnesses 
for  the  prosecution,  and  a radiogram  from  the  officer  to  whom  the  subpoenas 
were  sent  for  service  to  the  effect  that  the  witnesses  could  not  be  located  but 
that  search  for  them  would  be  continued.  Following  this,  the  prosecution 
rested,  the  defense  offered  no  evidence,  the  trial  was  finished,  and  as  a result 
the  court  came  to  the  only  finding  it  could  legally,  i,  e.,  it  found  the  specifications 
not  proved  and  acquitted  the  accused. 

As  a result  of  the  above  procedure,  the  accused  were  placed  in  a position  to 
escape  punishment  by  a plea  of  former  jeopardy,  in  the  event  evidence  should 
at  a later  time  become  available  which  would  support  a conviction  of  the  offenses 
with  which  they  were  charged.  (See  sec.  649,  N.  C.  & B.) 

The  proper  procedure  for  the  judge  advocate  to  have  followed  wras,  prior  to 
the  court  having  been  convened,  to  inform  the  convening  authority  that  insuffi- 
cient evidence  was  available  at  that  time  to  prosecute  the  case  and  to  have  re- 
quested authority  to  delay  proceeding  with  the  case,  or  to  nolle  prosequi  or  tem- 
porarily to  withdraw  the  charge  and  specifications  pending  further  search  for 
witnesses.  In  any  event,  in  view  of  the  unusual  circumstances,  the  court  should 
not  have  permitted  the  judge  advocate  to  have  rested  the  prosecution  or  to  have 
proceeded  to  a finding  until  the  situation  had  been  explained  to  the  convening 
authority  and  instructions  were  received  therefrom. 
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Subject  to  the  above,  the  proceedings,  findings,  and  acquittal,  and  the  action 
of  the  convening  authority  approving  same  were  held  legal  (File:  MM-McCrary, 
Lawrence  L/A17-20  ( 290426),  June  15, 1929). 


ACTING  CHAPLAINS : status  relative  to  retirement. 

An  acting  chaplain  holds  an  appointment  and  not  a commission  in  the  Navy ; 
his  appointment  may  be  revoked  in  the  [P.  18]  discretion  of  the  Secretary 
of  the  Navy ; and  if  he  should  fail  to  pass  his  physical,  mental,  moral  or  pro 
fessional  examination  he  “shall  be  honorably  discharged  from  the  naval  serv- 
ice.” (See  34  U.  S.  C.,  secs.  92,  93,  and  34  U.  S.  C.  Sup.  II,  sec.  348r.)  Accord- 
ingly, held:  There  is  no  authority  of  law  for  a board  of  medical  survey  to 
recommend  that  an  acting  chaplain  of  the  Navy  appear  before  the  Naval  Ex- 
amining and  Retiring  Board  with  a view  to  being  placed  on  the  retired  list  of 
the  Navy  as  a result  of  disease  contracted  in  the  line  of  duty  while  serving  as 
acting  chaplain  (File  OH13/P19-2  (290611),  June  26,  1929). 


COMMISSARY  STORES : extension  of  privileges  of,  to  retired  emergency  of- 
ficers, U.  S.  ARMY. 

Held:  Retired  emergency  officers  of  the  U.  S.  Army  are  entitled  to  purchase 
subsistence  supplies  from  the  Navy  commissary  stores  at  the  same  price  as  is 
charged  officers  and  enlisted  men  of  the  regular  Navy  (citing  38  U.  S.  C.,  Sup. 
II,  sec.  581,  and  34  U.  S.  C.,  see.  538;  File  QA/OR/L11-3  (16)  (290509),  June  4, 
1929). 


DEATH:  presumption  of:  seven  years’  unexplained  absence. 
HYPOTHETICAL  QUESTIONS : navy  department  will  not  declare  persons 

DEAD  UNLESS  REQUIRED  FOR  ADMINISTRATIVE  PURPOSES. 

An  enlisted  man  of  the  Navy  disappeared  from  his  ship  on  December  6,  1918, 
at  Queenstown,  Ireland,  where  he  had  been  confined  by  lawful  authority.  After 
10  clays,  he  was  declared  a deserter.  In  1920  the  case  was  reopened  and  a 
further  investigation  made.  From  the  available  evidence  it  was  not  clear 
whether  the  man  was  dead  or  in  desertion  and  on  June  30,  1920,  the  mark  of  de- 
sertion in  the  case  was  removed  and  an  entry  substituted  recording  his  dis- 
appearance, “whereabouts  unknown.” 

Affidavits  have  now  been  submitted  by  his  mother  and  other  relatives  that 
they  have  neither  seen  nor  heard  from  him  for  more  than  10  years,  and  the 
question  presented  is  whether  he  may  legally  be  declared  dead  as  of  December 
6,  1918,  or  any  other  date,  at  the  request  of  the  Veterans’  Rureau,  apparently 
in  connection  with  claim  of  the  man’s  dependents  for  benefits  through  that 
Bureau. 

The  evidence  in  this  case  falls  very  far  short  of  establishing,  as  a matter  of 
fact,  that  this  man  died  by  drowning  or  otherwise  on  December  6,  1918,  the 
date  of  his  disappearance;  and,  as  stated  by  the  Comptroller  of  the  Treasury 
in  a decision  rendered  to  the  Secretary  of  the  Navy  March  15,  1910,  “all  pre- 
sumptions of  death,  other  than  the  legal  presumption  of  death  after  seven  years’ 
unexplained  absence,  should  be  disregarded  unless  the  [P.  19]  evidence  leaves 
no  other  conclusion  reasonable  than  that,  under  the  known  facts,  death  must 
have  resulted”  (109  S.  & A.  Memo.,  p.  1352;  Laws  Relating  to  the  Navy  An- 
notated, p.  268). 

“A  presumption  of  death  arises,  under  certain  circumstances,  after  seven 
years  of  unexplained  absence.  However,  the  presumption  of  death  after  such 
absence,  while  establishing  the  fact  of  death,  does  not,  in  the  absence  of  any 
fact  except  that  of  the  absence  of  a person  for  seven  years  without  having  been 
heard  from,  establish  that  he  died  at  the  beginning  of  such  seven-year  period” 
(File:  OO — Crawford,  Howard  M/P19-5  (281211),  Jan.  14,  1929;  see  also  Davie 
v.  Briggs , 97  U.  S.  628 ; McLaughlin  v.  Sovereign  Gamp  of  Woodmen  of.  the 
World,  Ann.  Cas.,  1917A,  79  and  note;  Goodier  v.  Mut.  L.  Ins.  Go.,  34  A.  L.  R 
1383  and  note;  Peterson  v.  N.  W.  Mut.  L.  Ins.  Go.,  235  Pac.  15;  and  see  8 R.  C.  L. 
711  and  34  A.  L.  R.  91.  note). 
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Section  312  of  the  World  War  Adjusted  Compensation  Act  (May  29,  1928,  45 
Stat.  948;  38  U.  S.  C.,  Sup.  II,  sec.  622),  provides: 

“If  satisfactory  evidence  is  produced  establishing  the  fact  of  the  con- 
tinued and  unexplained  absence  of  any  individual  from  his  home  and  family 
for  a period  of  seven  years,  during  which  period  no  intelligence  of  his  exist 
ence  has  been  received,  the  death  of  such  individual  as  of  the  date  of  the 
expiration  of  such  period  shall,  for  the  purposes  of  this  act,  be  considered 
as  sufficiently  proved.” 

While  the  application  of  this  provision  is  in  terms  confined  to  questions  aris- 
ing under  the  World  War  Adjusted  Compensation  Act,  it  clearly  indicates  that 
Congress  has  adopted  the  view,  supported  by  authority,  that  “the  law  presumes 
that  a person  shown  to  be  alive  at  a given  time  remains  alive  until  the  con- 
trary is  shown  by  some  sufficient  proof,  or,  in  the  absence  of  such  proof,  until 
a different  presumption  arises”  (File:  OO-Crawford,  Howard  M/P1£M> 

(281211),  Jan.  14,  1929,  citing  Whiting  v.  Nicholl,  46  111.  230,  92  Am.  Dec.  248; 
Stevens  v.  McNamara,  36  Me.  176,  58  Am.  Dec.  740;  Peahody  v.  HeweU,  52 
Me.  33,  83  Am.  Dec.  486;  Procter  v.  McCall,  2 Bailey  (S.  C.)  298,  23  Am.  Dec. 
135;  Miller  v.  Miller,  3 Serg.  & R.  (Pa.)  267,  8 Am.  Dec.  651  and  note.) 

It  follows  that  in  the  present  case  there  is  neither  evidence  nor  a legal 
presumption  to  support  a decision  that  the  man  in  question  died  at  any  time 
during  the  period  of  his  enlistment  in  the  Navy  which  expired  on  October  28, 
1921.  Upon  the  expiration  of  his  enlistment,  his  connection  with  the  naval 
service  terminated  as  fully  as  though  he  had  been  regularly  discharged  (U.  S. 
v.  Travers,  28  Fed.  Cas.  No.  16537,  per  Mr.  Justice  Storj^;  15  Op.  Atty.  Gen. 
161;  12  Comp.  Dec.  342),  which  fact  precludes  the  necessity  of  the  Navy  Depart- 
ment determining,  for  administrative  purposes  under  its  jurisdiction  [P.  20] 
whether  the  said  man  is  now  dead  (citing  File  OO-Crawford,  Howard  M/P19-5 
(281211),  Jan.  14,  1929;  File:  MM-Carpenter,  Leon  N./P19-5  ( 290408),  June 
18,  1929). 

Upon  reconsideration,  held: 

(1)  The  rule  has  been  established  that  the  Navy  Department  will  not 
undertake  to  declare  persons  dead  as  of  a date  subsequent  to  that  on  which 
their  connection  with  the  service  has  terminated,  when  such  determination  is 
unnecessary  for  administrative  purposes  under  its  jurisdiction. 

(2)  It  is  not  necessary  for  administrative  purposes  to  make  such  determi- 
nation in  this  case  (secs.  303  and  605  of  the  World  War  Adjusted  Compensa- 
tion Act,  as  amended  and  reenacted  by  act  of  July  3,  1926,  secs.  2 and  8 (44 
Stat.  827,  829  ; 38  U.  S.  C.,  Sup.  II,  secs.  613,  665),  considered  and  explained). 

(3)  The  Secretary’s  action  in  removing  mark  of  desertion  against  Carpenter 
and  substituting  an  entry  recording  his  disappearance  “whereabouts  unknown” 
did  not  establish  the  Department’s  view  that  Carpenter  was  dead. 

Suggested,  without  deciding,  that  presumption  of  death  after  seven  years’ 
unexplained  absence  does  not  apply  in  the  cases  of  deserters  who  have  very- 
good  reasons  for  concealing  their  whereabouts  (File:  MM-Carpenter,  Leon 
N/P19-5  ( 290408),  June  26,  1929). 


MEDICAL  TREATMENT:  expenses  incurred;  refraction  of  eyes. 

Section  1586,  Revised  Statutes,  provides : 

“Expenses  incurred  by  any  officer  of  the  Navy  for  medicines  and  medi- 
cal attendance  shall  not  be  allowed  unless  they  were  incurred  when  he 
was  on  duty,  and  the  medicines  could  not  have  been  obtained  from  naval 
supplies,  or  the  attendance  of  a naval  medical  officer  could  not  have  been 
had.” 

Held:  Expenses  incurred  by  naval  personnel  for  refraction  of  the  eyes  and 
the  purchase  of  glasses  are  not  considered  as  coming  -within  the  provisions  of 
the  above-quoted  statute,  when  shown  to  be  due  to  natural  deterioration  of  the 
eyes  on  account  of  advancing  years  or  for  the  purpose  of  correcting  defects 
in  vision  from  natural  causes  (File:  OO-Sliepard,  Andrew  J/P3-2  ( 290424), 
June  1,  1929,  citing  decision  of  Assistant  Comptroller  of  the  Treasury,  Nov.  21,. 
1912  (Appeal  No.  22135)). 
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MISCONDUCT  : injuries  received  while  intoxicated — whether  due  to. 

Deceased  was  in  an  intoxicated  condition  for  some  hours  preceding  a fire 
which  broke  out  in  his  quarters,  in  which  fire  he  received  burns  from  which 
he  died.  The  minority  opinion  of  the  board  of  inquest  was  that  death  was 
the  result  of  decedent’s  [P.  21]  own  misconduct,  and  the  convening  author- 
ity expressed  the  opinion  that  it  would  seem  impossible  to  relieve  decedent 
from  some  measure  of  responsibility  for  the  fire  and  the  burns  received 
therefrom. 

There  was  nothing  in  the  evidence  adduced  to  show  that  the  fire  and  the 
burns  received,  which  caused  the  death,  were  due  to  the  intoxication  of  the 
decedent,  nor  could  it  be  said  that  the  fire  was  the  natural  and  probable  con- 
sequence of  decedent’s  intoxicated  condition.  Therefore,  held,  that  death  in 
this  case  was  not  the  result  of  deceased’s  own  misconduct  (File:  OO-Clausing, 
John  G./A17-27  ( 290401),  June  22,  1929). 


PARADES : precedence  in  ; fleet  reserve  association. 

The  precedence  which  members  of  the  Regular  Navy  and  members  of  Naval 
Reserve  organizations  shall  have,  when  the  Regular  Navy  and  said  organiza- 
tions are  taking  part  in  a public  parade  along  with  other  branches  of  the 
military  forces  of  the  United  States,  is  determined  by  General  Order  No.  172, 
November  30,  1927. 

When  members  of  the  Regular  Navy  or  Naval  Reserve  are  participating  in 
parades  as  members  of  organizations  or  associations,  such  as  the  Fleet  Reserve 
Association,  which  are  not  a part  of  the  military  forces  of  the  United  States, 
the  position  which  they  shall  have  in  the  line  of  march  is  determined  in  each 
instances  by  the  authorities  in  charge  of  the  parade  (File:  A15-2/P8-2  ( 290520), 
June  7,  1929). 


PAY : advance  of  ; officers  returning  to  united  states  from  Asiatic  station. 

Certain  officers  are  to  return  to  the  United  States  from  the  Asiatic  Station 
on  board  vessels  of  Destroyer  Division  45.  Some  of  the  officers  involved  are 
those  now  attached  to  Division  45,  while  others  are  attached  to  different  ships 
on  the  Asiatic  Station  and  will  be  sent  over  to  Division  45,  apparently  for  tem- 
porary duty. 

Question  whether  two  months’  pay  may  be  advanced  to  said  officers. 

Section  1563,  Revised  Statutes,  as  amended  by  the  act  of  March  4,  1917,  39 
Stat.  1181  (34  U.  S.  C.,  sec.  875),  and  article  1802,  Navy  Regulations,  issued  in 
pursuance  thereof,  authorize  advances  in  pay  to  officers  “ordered  to  and  from 
sea  duty  and  to  and  from  shore  duty  beyond  the  seas.” 

Held:  Those  officers  who  are  now  attached  to  Division  45,  and  to  whom  no 
individual  orders  will  be  issued,  do  not  come  within  the  provisions  of  the  statute 
(Sec.  Navy  decision  of  January  21,  1925,  File  9462-952).  The  other  class  of 
officers  do  not  come  within  the  provisions  of  said  statute,  unless  [P.  22]  they 
are  merely  ordered  there  for  passage  and  their  orders  are  really  to  the  United 
States,  that  is,  to  shore  duty,  and  not,  as  appears  to  be  the  case,  to  temporary 
duty  on  board  vessels  of  Division  45.  Accordingly,  there  is  no  legal  authority 
for  the  advances  of  pay  to  either  class  of  officers  (File:  00/L16-4 ( 290621 ) , 
June  26,  1929). 


PROMOTION : officer  who  has  failed  in  physical  examination  and  been 
recommended  for  retirement. 

RETIREMENT : not  authorized  upon  finding  made  by  retiring  board  while 
officer  was  serving  in  lower  grade. 

An  ensign  who  became  due  for  promotion  June  4,  1928,  was  found  not  physP 
cally  qualified  for  promotion,  which  finding  was  duly  approved  on  October  4, 
1928.  On  January  9-12,  1929,  he  was  found  in  all  respects  qualified  for  promo- 
tion, but  no  action  was  taken  on  this  report,  and  on  April  22,  1929,  he  was 
again  found  not  physically  qualified  for  promotion  by  a board  of  medical  exam- 
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iners,  and  on  the  same  day  was  reported  by  a retiring  board  permanently 
incapacitated  for  active  service.  The  finding  of  the  last-mentioned  board  of 
medical  examiners  was  approved  on  May  7,  1929. 

While  this  officer  might  legally  have  been  promoted  upon  approval  by  the 
Secretary  of  the  Navy  of  the  favorable  findings  of  the  boards  which  examined 
him  in  January  1929,  and  had  such  action  been  taken  he  would  have  been 
entitled  to  the  pay  of  the  higher  grade  from  the  date  on  which  he  became  due 
for  promotion  (5  Comp.  Gen.  79,  Aug.  3,  1925),  the  Secretary  of  the  Navy  did 
not  approve  the  findings  of  said  board  of  January  1929,  and  it  has  since  been 
determined  that  the  officer’s  incapacity  is  of  such  permanent  nature  as  to  prompt 
the  recommendation  by  the  Bureau  of  Navigation  that  he  be  retired  from  active 
service : Held,  his  promotion  at  this  time  would  not  be  a promotion  pursuant  to 
law  so  as  to  entitle  him  to  receive  pay  as  a lieutenant  (junior  grade)  on  the 
active  list  of  the  Navy.  (See  Hooper  v.  U.  8.,  53  Ct.  Cls.  90,  Jan.  7,  1918.) 
Further  held,  if  this  officer  should  now  be  promoted,  he  could  not  thereafter 
be  retired  as  the  result  of  the  proceedings  which  were  had  by  a naval  retiring 
board  while  he  was  serving  in  the  grade  of  ensign,  but  it  would  be  necessary 
that  retirement  proceedings  in  his  case  be  instituted  anew  (File:  OO-Dreier, 
David  C/P17-2  (290509),  June  5,  1929). 


PUBLIC  PROPERTY : wheSrry  and  anchor  ; proposed  sale  of,  to  Brazilian 

GOVERNMENT. 

With  reference  to  a proposed  sale  of  a 12-foot  wherry  and  900-pound  anchor, 
property  of  the  United  States,  at  the  Navy  Yard,  Norfolk,  Va.,  to  the  Brazilian 
Government,  held,  if  the  [P.  23]  wherry  and  anchor  in  question  were  war  sup- 
plies, they  may  legally  be  sold  to  the  Brazilian  Government  in  accordance  with 
the  provisions  of  the  act  of  July  9,  1918  (40  Stat.  850).  If  not  war  supplies,  they 
may  not  be  sold,  but  must  be  sold  at  public  sale  in  the  manner  described  by  the 
act  of  August  5,  1882  (22  Stat.  296;  34  U.  S.  C.,  sec.  544)  (File:  L11-7/EF12 
(290617),  June  22,  1929,  citing  Sec.  Navy  decision  of  July  28,  1928 — File 
Lll-7/EF12(  290617)). 


SENTENCES : remission  or  mitigation  after  approval  by  reviewing  au- 
thority. 

A reviewing  authority  requested  the  return  by  the  Navy  Department  of  a 
summary  court-martial  record  in  order  that  a new  court  could  revise  the  sen- 
tence in  accordance  with  the  provisions  of  section  119,  Naval  Courts  and  Boards. 

Held:  A reviewing  authority  having  once  properly  approved  the  terms  of  a 
sentence  as  adjudged  by  a court,  this  action  is  final  and  any  remission  or 
mitigation  of  the  sentence  thereafter  must  be  taken  by  the  Secretary  of  the 
Navy  (C.  M.  O.  5,  1927,  11;  (File:  MM-Bramlett,  Everett  W/A17-21( 290423), 
June  1,  1929)). 


SENTENCES : staff  corps  ; loss  of  running  mates. 

Held:  It  is  legal  for  a general  court  martial  to  sentence  an  officer  of  one  of 
the  Staff  Corps  to  the  loss  of  any  given  number  of  line  running  mates,  even 
though  the  sentence  does  not  result  in  loss  of  precedence  in  his  own  corps, 
provided  that  such  sentence  does  not  exceed  the  limitation  prescribed  by  the 
President  for  the  officer’s  offense.  It  necessarily  results  from  this  conclusion 
that  a sentence  reducing  a staff  officer  in  his  corps  may  be  mitigated  by  the 
convening  authority  or  the  Secretary  of  the  Navy  to  a loss  of  line  running 
mates  in  any  case  where  this  would  constitute  a lesser  included  punishment 
(File:  OK/P13-9  ( 290509),  June  26,  1929,  citing  20  Op.  Atty.  Gen.  243,  244 
(1891),  and  considering  secs.  3 and  11  of  the  Equalization  Act  of  June  10, 
1926;  44  Stat.  717;  34  U.  S.  C.,  Sup.  II  sec.  348). 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 1307 

[C.  M.  O.  No.  6—1929] 


VESSELS  OF  THE  NAVY : sale  of  motor  launch  to  linden  junior  naval 

RESERVE. 

JUNIOR  NAVAL  RESERVE : use  of  term  not  favored  by  navy  department. 

Authority  has  been  given  by  the  Navy  Department  for  the  sale  of  con- 
demned power  boats  with  engines  to  Boy  Scouts  and  organizations  of  a similar 
philanthropic  nature.  (See  File  S82/P8-2  (1)  (280319),  June  25,  1928,  which 
was  in  terms  limited  to  sales  of  war  material  under  act  of  July  9,  1918,  40  Stat. 
850).  The  policy  has  been  to  limit  such  sales  to  philanthropic  organizations  of 
a more  or  less  national  scope. 

[P.  24]  The  Linden  Junior  Naval  Reserve  consists  of  about  50  boys  enlisted 
in  the  unit,  which  unit  is  fostered  and  financially  assisted  by  the  Lions  Club 
of  Linden,  N.  J.  While  not  an  organization  of  national  scope,  the  character  of 
the  organization  and  the  activities  engaged  in  by  the  members  thereof,  bring 
the  organization  within  the  classification  contemplated  by  the  Navy  Depart- 
ment’s authorization  of  June  25,  1928  (supra),  and  accordingly,  held,  that  a 
motor  launch  may  be  sold  to  the  Linden  Junior  Naval  Reserve  under  that 
authorization. 

In  this  connection,  suggested  that  the  Linden  Junior  Naval  Reserve  dis- 
continue the  use  of  the  term  “Junior  Naval  Reserve.”  The  Navy  does  not  desire 
to  have  the  term  “Junior  Naval  Reserve”  used,  as  it  will  give  the  general 
public  a false  impression  that  the  Navy  is  in  some  way  responsible  for  the 
organization.  Further  suggested,  that  if  the  present  Linden  Junior  Naval  Re- 
serve should  affiliate  with  the  Sea  Scouts  department  of  the  Boy  Scouts  of 
America,  said  reserve  would  thereby  become  entitled  to  the  benefits  of  the  act 
of  March  1,  1929  (Public,  No.  880,  70th  Congress;  File:  L11-3/P8-2  (290502), 
June  27,  1929). 

[P.  3]  Lieutenant  (Junior  Grade)  James  D.  Lovejoy,  U.  S.  Navy,  was  tried 
by  general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  U.  S. 
submarine  base,  New  London,  Conn.,  on  June  28,  1929,  on  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman  (attempting 
forcibly  to  reenter  the  apartment  of  another  after  having  been  ejected  therefrom). 

He  was  found  guilty  by  plea  of  the  first  charge  and  convicted  of  the  second 
charge. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service.  Three  of  the  members  of  the  court  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  consideration  of  the  professional  ability 
of  the  accused  as  noted  on  his  fitness  reports  and  testified  to  by  witnesses  and 
his  expressed  intent  to  reform,  as  evidenced  by  his  pledge.” 

On  July  19,  1929,  the  Secretary  of  the  Navy  approved  the  proceedings,  find- 
ings, and  sentence,  and  forwarded  the  record  of  proceedings  to  the  President 
of  the  United  States  with  the  recommendation  that  the  sentence  of  dismissal 
be  confirmed. 

On  July  22,  1929,  the  President  confirmed  the  sentence. 


CHARGES  AND  SPECIFICATIONS:  specification  defective;  lack  of  partic- 
ularity. 

VIOLATION  OF  ORDERS : defense  on  ground  of  illegality. 

First  Lieutenant  Thomas  J.  Cushman,  U.  S.  Marine  Corps,  was  tried  by 
general  court  martial  by  order  of  the  brigade  commander,  First  Brigade,  U.  S. 
Marine  Corps,  at  marine  barracks,  Port  au  Prince,  Republic  of  Haiti,  on  June 
12,  1929,  and  was  convicted  of  the  following  charge:  “Conduct  to  the  prejudice 
of  [P.  4]  good  order  and  discipline”  (2  specs.,  (1)  violating  a brigade  order — 
proved;  (2)  violating  a post  order — not  proved). 

The  court  sentenced  the  accused  to  lose  5 numbers  in  his  grade. 

On  June  17,  1929,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  July  16,  1929,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record : 
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“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  geueral 
court-martial  case  of  First  Lieutenant  Thomas  Cushman.  U.  S.  Marine 
Corps,  it  is  noted  that  the  accused  was  tried  on  two  specifications  drawn 
under  the  charge  of  Conduct  to  the  prejudice  of  good  order  and  discipline. 
Specification  one  alleges  a violation  of  a brigade  order  and  specification 
two  alleges  a violation  of  a post  order  (Flying  Regulations  of  Bowen  Field). 
The  accused  pleaded  not  guilty  to  both  specifications  and  the  charge  and 
the  court  found  the  first  specification  proved,  the  second  specification  not 
proved,  and  the  accused  guilty  of  the  charge,  sentencing  the  accused  to 
lose  five  (5)  numbers  in  his  grade.  The  convening  authority  on  June  17. 
1929,  approved  the  proceedings,  findings,  and  sentence  and  ordered  the  accused 
released  from  arrest  and  restored  to  duty. 

“2.  Specification  one  of  the  charge  reads  as  follows : 

“ ‘In  that  Thomas  J.  Cushman,  now  a First  Lieutenant,  U.  S.  Marine 
Corps,  while  so  serving  with  Observation  Squadron  Nine-M,  First  Brigade. 
U.  S.  Marine  Corps,  at  Bowen  Field,  Port  au  Prince,  Republic  of  Haiti, 
being  on  May  23,  1929,  in  command  of  a U.  S.  naval  aeroplane  lettered  and 
numbered  O-TWO-U-ONE  A seven  thousand  eight  hundred  twenty-five, 
did  on  said  date  at  the  U.  S.  Marine  Corps  aviation  field  Cape  Haitien, 
Republic  of  Haiti,  knowingly  and  unlawfully,  and  without  authority,  take 
one  First  Lieutenant  Francis  Kane,  IT.  S.  Marine  Corps,  as  passenger  in 
said  aeroplane  in  violation  of  a lawful  Brigade  order,  duly  promulgated  by 
the  brigade  commander  thereof  on  or  about  September  1,  1928,  providing  as 
follows : 

“ ‘ “Under  no  circumstance,  except  in  great  emergency  will  any  passenger, 
other  than  Observation  Squadron  Nine-M  personnel,  be  permitted  to  take 
passage  in  airplane  without  authority  from  brigade  headquarters.”  ’ 

“3.  It  is  noted  that  this  specification  does  not  allege  that  ‘one  First 
Lieutenant  Francis  Kane,  U.  S.  Marine  Corps,  was  not  a member  of  Observa- 
tion Squadron  Nine-M  personnel,  and,  in  view  of  the  wording  of  the  brigade 
order  in  question  this  exception  should  have  been  pleaded  to  have  accurately 
and  clearly  described  the  offense.  This  exception  [P.  5]  is  so  incorpo- 
rated in  the  order  as  to  become  in  fact  part  of  the  description  of  the 
offense.  However,  the  accused  did  not  object  to  this  specification  and 
inasmuch  as  it  was  sufficiently  definite  to  inform  him  of  the  offense  for 
which  he  was  to  be  tried,  this  office  is  of  the  opinion  that  the  accused’s 
substantial  rights  were  not  in  fact  prejudiced  by  the  omission  of  the  allega- 
tion in  question. 

“4.  The  judicial  admission  of  the  accused  and  the  entire  conduct  of  the 
case  by  the  defense  was  directed  along  the  line  of  admitting  the  material 
facts  of  the  case  but  defending  on  the  ground  of  the  illegality  of  the  brigade 
order.  The  accused  while  on  the  stand  admitted  having  read  the  brigade 
order  in  question  but  stated  that  he  did  not  consider  that  this  order  meant 
that  officers  of  the  Marine  Corps  could  not  take  local  flights  without  per- 
mission from  the  brigade  commander  and  further  contended  in  his  defense 
that  the  brigade  order  was  in  contravention  with  paragraph  c,  section  1305 
(by  changes  2 reprinted  in  paragraph  F of  same  section)  of  the  Manual  of 
the  Bureau  of  Aeronautics,  which  publication  was  approved  by  the  Secretary 
of  the  Navy  on  December  15,  1923,  and  that  therefore  the  order  was  not 
a lawful  one. 

“5.  The  instruction  in  the  Manual  of  the  Bureau  of  Aeronautics  Manual 
to  which  reference  is  made  in  the  preceding  paragraph  reads  as  follows : 

“ ‘Commanding  officers  of  naval  air  stations  or  aviation  detachments, 
commanding  officers  of  all  Marine  Corps  aviation  units,  and  regularly 
assigned  squadron  commanders  are  authorized  to  grant  permission  for 
flights  in  naval  air  craft  (other  than  solo  flights)  for  officers  and  men  of 
the  Army,  Navy,  Marine  Corps,  * * 

“This  office  is  not  called  upon  in  this  instance  to  make  comment  as  to 
whether  or  not  the  brigade  order  in  question  is  in  contravention  of  an 
order  or  policy  of  the  Secretary  of  the  Navy  and  does  not  express  any 
opinion  in  reference  thereto.  Navy  Regulations,  1920,  explicitly  covers  the 
case  in  section  89  (2)  which  reads  as  follows: 

“ ‘If  an  officer  receives  an  order  from  a superior  annulling,  suspending,  or 
modifying  one  from  another  superior,  or  one  contrary  to  instructions  or 
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orders  from  the  Secretary  of  the  Navy,  he  shall  exhibit  his  orders,  unless 
confidential  and  he  has  been  forbidden  to  do  so,  and  represent  the  facts  in 
writing:  to  the  superior  from  whom  the  last  order  was  received.  If,  after 
such  representation,  the  latter  shall  insist  upon  the  execution  of  his  order, 
it  shall  be  obeyed,  and  the  officer  receiving  and  executing  it  shall  report  the 
circumstances  to  the  superior  from  whom  he  received  the  original  order.’ 

[P.  6]  “6.  The  foregoing  regulation  covers  a situation  in  which  the  orders 

issued  might  require  the  immediate  performance  or  nonperformance  of 
some  act,  whereas  the  situation  in  the  case  at  hand  was  one  in  which  the 
accused  acted  on  his  own  volition  and  for  no  other  reason  than  his  personal 
desire  to  do  an  act  which  he  had  been  specifically  directed  not  to  do  by 
the  brigade  order.  In  Naval  Digest,  1916,  page  441,  Section  64,  the  following 
extract  appears : 

“ 'Subordinate  not  judge  of  legality  of  orders  in  first  instance. — It  is  true 
that  no  subordinate  officer  can  be  allowed  to  assume  to  be  himself  the  judge, 
in  the  first  instance,  of  the  propriety  of  the  duty  to  which  he  is  assigned, 
or  of  the  order  which  is  given  him  by  superior  authority.  In  all  cases 
where  obedience  does  not  involve  a breach  of  law,  human  or  divine,  the 
first  duty  of  the  officer  is  to  obey,  exercising  his  right  if  he  sees  occasion,  of 
protesting  at  the  proper  time  and  in  a proper  spirit,  and  of  appealing  to 
the  common  superior  to  right  any  wrong  which  he  may  think  he  suffers. 
No  other  course  is  officer-like  or  consistent  with  discipline ; none  other 
is  so  expressive  of  personal  dignity,  nor  can  any  other  be  tolerated  in  the 
service.  These  principles  seem  so  plain  that  it  is  difficult  to  perceive  how 
a well-meaning  officer  can  fail  to  appreciate  and  carry  them  out  (G.  O.  182 
Apr.  2,  1873).’ 

“7.  While  it  would  appear  from  the  evidence  that  the  accused  in  this 
case  did  not  have  in  mind  at  the  time  of  taking  the  flight  in  question,  the 
intention  of  raising  an  issue  as  to  the  legality  of  the  order  but  that  the 
question  of  the  illegality  of  the  order  was  raised  by  him  subsequently  to 
the  offense  as  a means  of  defense  to  avoid  the  legal  consequences  of  his 
act.  it  must  be  held  that  such  a defense  can  not  avail. 

“8.  Subject  to  the  foregoing  remarks  the  proceedings,  findings,  and  sen- 
tence in  the  foregoing  case  of  First  Lieutenant  Thomas  J.  Cushman,  U.  S. 
Marine  Corps,  are  in  the  opinion  of  this  office  legal.” 

On  July  25.  1929.  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General. 


FINDINGS : failure  to  record  finding  on  charge. 

Lieutenant  Burnice  W.  Shumaker.  Supply  Corps,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  commandant,  sixteenth  naval  district  and 
I'.  S.  naval  stations,  Cavite  and  Olongapo,  P.  I..  at  the  U.  S.  naval  station, 
Cavite.  P.  I.,  on  October  10.  1928.  on  the  following  charge:  Neglect  of  duty 
(2  specs.). 

[P.  7]  The  court  found  both  specifications  proved  in  part  and  sentenced  the 
accused  to  lose  30  numbers  in  his  permanent  grade  of  Lieutenant  Supply 
Corps,  U.  S.  Navy. 

On  November  2,  1928,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence. 

On  March  11,  1929.  the  Secretary  of  the  Navy  returned  the  record  of  pro- 
ceedings to  the  convening  authority  with  the  following  letter : 

“1.  It  is  noted  on  page  49  of  the  record  of  proceedings  in  the  subject 
general  court-martial  case,  enclosure  (A),  that  tho  finding  of  the  court  on 
the  charge  is  not  recorded  after  the  findings  on  the  specifications.  In  this 
connection  attention  is  invited  to  the  provisions  of  section  881,  Naval  Courts 
and  Boards,  1923. 

”2.  Enclosure  (A)  (record  of  proceedings)  is  therefore  returned  for 
necessary  action.  In  this  connection  it  is  noted  that  one  of  the  five  mem- 
bers of  the  court.  Lieutenant  Commander  Cornelius  H.  Mack  (Dental 
Corps).  U.  S.  Navy,  is  now  attached  to  the  Marine  Detachment,  American 
Legation,  Peking,  China,  which  suggests  the  impracticability  of  reconvening 
the  court.  If  the  omission  noted  in  paragraph  1 above  was  clerical  in 
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nature  the  possibility  is  suggested  that  it  can  be  remedied  by  a statement 
signed  by  the  president  of  the  court  and  the  judge  advocate  to  that  effect. 

“3.  After  action  has  been  taken  the  record  shall  be  returned  to  the  Navy 
Department  (Office  of  the  Judge  Advocate  General).” 

On  April  15,  1929,  the  President  and  Judge  Advocate  of  the  general  court 
martial  in  this  case  returned  the  record  of  proceedings  to  the  Navy  Department 
with  the  following  endorsement: 

“1.  The  error  referred  to  in  paragraph  2 of  the  basic  letter  is  a clerical 
error.  It  was  the  intention  of  the  court  to  find  the  accused  guilty  of  ‘Ne- 
glect of  Duty’  as  charged.  The  finding  of  the  court  was  ‘that  the  accused, 
Lt.  Burnice  W.  Shumaker  (SC),  U.  S.  N.,  is  of  the  charge  guilty.’  This 
was  inadvertently  omitted  from  the  record.” 

On  June  25,  1929,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record: 

“1.  Lieutenant  Burnice  W.  Shumaker,  Supply  Corps,  U.  S.  Navy,  was 
tried  by  general  court  martial  convened  by  the  commandant,  sixteenth 
naval  district,  on  the  charge  of  ‘Neglect  of  duty,’  the  charge  being  sup- 
ported by  two  specifications.  The  court  found  the  specifications  proved 
except  for  immaterial  exceptions  and  sentenced  the  accused  to  the  loss  of 
thirty  numbers.  On  November  2,  1928,  the  convening  authority  approved 
the  proceedings,  findings,  and  sentence. 

[P.  8]  “2.  The  record  of  proceedings  does  not  contain  an  entry  as  required 

by  section  881,  Naval  Courts  and  Boards,  to  the  effect  that  the  court  con- 
victed the  accused  of  the  charge.  The  proper  action  by  the  convening 
authority  on  this  case  would  have  been  to  return  the  record  to  the  court 
with  instructions  to  reconvene  and  record  its  finding  as  required  by  the 
provisions  of  Naval  Courts  and  Boards.  Inasmuch  as  some  of  the  members 
of  the  court  have  since  been  detached  and  sent  to  distant  stations,  it  is 
not  practicable  to  follow  out  this  procedure  now. 

‘‘3.  An  examination  of  page  1 of  the  record  shows  that  the  court  in  con- 
formity to  the  procedure  prescribed  by  Naval  Courts  and  Boards  examined 
the  charge  and  specifications  and  pronounced  them  in  due  form  and  tech- 
nically correct  (Naval  Courts  and  Boards,  sec.  637).  This  pronounce- 
ment of  the  court  that  the  specifications  were  found  to  be  in  due  form 
and  technically  correct  was  tantamount  to  a statement  that  there  were 
no  errors  in  the  charge  and  specifications  and  that  the  specifications 
supported  the  charge  (Naval  Courts  and  Boards,  secs.  198  and  829).  In 
view  thereof  and  after  having  found  the  specifications  proved,  with  minor 
exceptions,  the  only  finding  the  court  could  properly  arrive  at  was  ‘guilty 
of  the  charge.’  Any  finding  on  the  charge  other  than  guilty  would  have 
been  incongruous  (Naval  Courts  and  Boards,  sec.  681;  Court-Martial  Order 
No.  9,  1921,  11)  . It  is  apparent  that  it  was  the  intention  of  the  court  to 
convict  the  accused  in  view  of  the  fact  that  a sentence  was  adjudged. 

“4.  It  is  accordingly  the  opinion  of  this  office  that  the  failure  of  the 
court  in  this  case  to  record  in  the  record  of  proceedings  that  if  found  the 
accused  guilty  of  the  charge  does  not  destroy  the  legality  of  the  trial 
(General-Court-Martial  Record  No.  49464,  Navy  Department  File  No. 
26262-7793). 

“5.  Subject  to  the  foregoing  remarks  it  is  the  opinion  of  this  office  that 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  are  legal.” 

On  July  1,  1929,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General. 


PROCEEDINGS,  FINDING,  AND  ACQUITTAL:  disapproved. 

Lieutenant  (Junior  Grade)  John  S.  Holtzclaw,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  commander  in  chief,  U.  S.  Asiatic  Fleet, 
on  board  the  U.  S.  S.  PittsMrcjh,  on  May  2,  1929,  and  FULLY  ACQUITTED  of 
the  following  charge : Embezzling  money  of  the  United  States  intended  for  the 
naval  service  thereof. 
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[P.  9]  On  May  14,  1929,  the  convening  authority  disapproved  the  proceedings, 
finding,  and  acquittal,  placing  the  following  remarks  on  the  record: 

“The  convening  authority  sees  in  the  subject  case  such  a complete  mis- 
carriage of  justice  and  such  a disregard  of  one  of  the  most  important  duties 
of  a naval  officer,  that  he  is  compelled  to  go  at  length  into  the  details  of 
this  trial. 

“The  accused  was  tried  for  embezzlement,  the  specification  alleging  that 
he  ‘failed  safely  to  keep  the  said  money  as  provided  by  law.’ 

“To  support  the  defense  that  he  had  taken  due  care,  the  accused  intro- 
duced evidence  to  the  effect,  (a)  That  he  was  authorized  by  his  commanding 
officer  to  place  the  money  in  the  magazine,  (b)  That  the  magazine  was  the 
safest  place  on  the  ship  for  the  stowage  of  the  money,  (c)  That  other  spe- 
cial disbursing  agents  on  other  similar  ships  had  kept  Government  money 
in  magazines,  (d)  That  the  patrol  supply  officer  knew  that  the  money  was 
being  kept  in  the  magazine,  (e)  That  the  keys  to  the  magazine  were  kept 
under  the  control  of  the  commanding  officer,  in  accordance  with  Navy  Reg- 
ulations, and  were  available  to  other  officers  and  members  of  the  crew. 

“It  is  needless  to  point  out  that  all  of  the  foregoing  details  of  the  defense, 
taken  individually  or  collectively,  do  not  relieve  in  any  way  the  responsi- 
bility of  an  officer  into  whose  care  is  placed  money  belonging  to  the  United 
States.  Moreover,  the  accused  weakened  his  defense  by  his  own  testimony 
which  was  not  only  vague  but  also  indicated  an  appalling  lack  of  apprecia- 
tion of  his  responsibilities.  This  testimony  included:  (a)  That  he  ‘in- 
spected the  magazine  at  least  once  a week,  often  more  frequently,  in  order 
to  keep  a strict  account  of  the  funds  on  hand  in  case  of  an  emergency’ 
(p.  6,  line  40)  ; (b)  That  ‘some  carelessness  was  exhibited  by  people  other 
than  ourselves  in  keeping  the  magazine  locked  and  in  not  keeping  a check 
on  the  keys  so  as  to  know  when  people  entered  the  magazine’  (p.  8,  line  6)  ; 
(c)  That  ‘the  gunner’s  mate  and  his  striker  had  access  to  the  keys  daily, 
in  order  that  they  could  inspect  the  magazine.  The  commanding  officer  had 
access  and  likewise  the  executive  officer,  and,  in  fact,  anyone  on  the  ship 
could  have  obtained  the  keys’;  ( d ) That  as  to  inspecting  the  lock  he  did 
‘no  more  than  a person  would  casually  notice  the  condition  of  the  lock  and 
go  into  the  magazine'  (p.  10,  question  19)  ; (e)  That  he  did  not  ask  for 
additional  protection  to  the  stowage  place  (p.  10,  question  20)  ; (f)  That 
he  did  not  familiarize  himself  as  to  how  the  keys  were  being  kept  (p.  11, 
question  22)  ; ( y ) That  he  did  not  [p.  10]  request  his  commanding  officer 
to  give  him  custody  of  the  keys  (p.  12,  question  28)  ; (h)  That  as  to  whether 
it  was  customary  on  board  the  Tutuila  for  the  gunner’s  mate  to  obtain  the 
magazine  keys  without  authority  from  the  commanding  officer,  he  could 
‘only  state  through  hearsay,  which  I did  not  know  at  the  time  of  this 
occurrence’  (p.  12,  question  29). 

“With  such  facts  before  the  members  of  the  general  court  martial,  the 
convening  authority  is  astounded  at  the  finding.  The  majority  of  the  mem- 
bers of  the  court  have  thereby  placed  themselves  on  record  as  not  only  con- 
doning but  approving  the  carelessness  and  irresponsibility  shown  by  the 
accused.  Such  action  on  their  part  reflects  on  their  standard  of  performance 
of  duty. 

“In  view  of  the  unusual  amount  of  hearsay  and  irrelevant  testimony  intro- 
duced over  the  objection  of  the  judge  advocate  and  without  objection,  and 
in  view  of  the  preceding,  the  proceedings,  finding,  and  acquittal  of  the  general 
court  martial  in  the  foregoing  case  of  John  S.  Holtzclaw,  lieutenant  (junior 
grade),  U.  S.  Navy,  are  disapproved. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.” 

On  June  26,  1929,  the  Judge  Advocate  General  concurred  with  the  convening 
authority  in  his  remarks  and  action  in  disapproving  the  proceedings,  findings,  and 
acquittal  in  this  case  and  expressed  the  opinion  that  the  action  taken  by  the 
convening  authority  was  legal. 


SENTENCE : inadequate. 

Chief  Pay  Clerk  Charles  C.  Jordan,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Philadelphia,  Pa., 
on  June  14,  1929,  and  was  found  guilty  by  plea  of  the  following  charges: 
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Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy 
(2  specs.,  (1)  having  alcoholic  liquor  in  his  possession  on  board  ship;  (2)  using 
alcoholic  liquor  for  drinking  purposes  on  board  ship). 

Charge  II. — Drunkenness. 

The  court  sentenced  the  accused  to  lose  $25  per  month  of  his  pay  for  a period 
of  12  months,  total  loss  of  pay  amounting  to  $300. 

On  June  25,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record : 

“1.  In  reviewing  the  record  of  this  general  court  martial  the  Bureau  is  of 
the  opinion  that  the  sentence  in  this  case  is  grossly  inadequate  in  view  of  the 
offenses  committed  and  that  the  members  of  the  court,  in  awarding  such  a 
sentence,  failed  to  display  that  fine  sense  of  proportion  that  the  Bureau 
expects  in  full  measure  from  officers  of  experience  and  judgment. 

[P.  11]  “2.  Subject  to  the  foregoing  remarks,  and  in  order  that  the 

accused  may  not  entirely  escape  punishment  it  is  recommended  that  the 
proceedings,  findings,  and  sentence  in  this  case  be  approved.” 

On  July  2,  1929,  the  Secretary  of  the  Navy  approved  the  proceedings,  findings, 
and  sentence,  and  concurred  with  the  above  remarks  of  the  Chief  of  the  Bureau 
of  Navigation. 


WITNESSES : refreshing  memory. 

Lieutenant  (Junior  Grade)  Leslie  H.  Hawkinson,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  commander  in  chief,  U.  S.  Asiatic  Fleet,  on 
board  the  U.  S.  S.  Beaver  on  May  2,  1929,  and  convicted  of  the  following  charge : 
Drunkenness. 

The  court  sentenced  the  accused  to  lose  25  numbers  in  his  grade. 

On  June  10,  1929,  the  convening  authority  placed  the  following  remarks  on  the 
record : 

“It  is  noted  on  page  7 that  during  the  examination  of  Lieutenant  Com- 
mander Charles  S.  Stephenson,  Medical  Corps,  U.  S.  Navy,  that  he  was 
granted  permission  without  objection  to  refresh  his  memory  from  a memo- 
randum made  at  the  time  of  the  alleged  offense.  It  does  not  appear  that 
this  witness  was  asked  later  whether  he  could  then  testify  as  to  his  own 
knowledge,  as  required  by  section  860,  Naval  Courts  and  Boards.  In  view 
of  the  fact  that  the  testimony  related  to  events  several  hours  after  the 
return  of  the  accused  to  the  ship  and  in  view  of  the  fact  that  the  accused 
was  represented  by  counsel,  the  convening  authority  is  of  the  opinion  that 
the  proceedings  wrere  not  vitiated  by  this  error  in  procedure. 

“Subject  to  the  above,  the  proceedings,  finding,  and  sentence  of  the  general 
court  martial  in  the  foregoing  case  of  Leslie  H.  Hawkinson,  lieutenant 
(junior  grade),  U.  S.  Navy,  are  approved. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.” 


ABSENCE  WITHOUT  LEAVE  : absence  due  to  no  fault  of  accused,  summary 

COURT  MARTIAL. 

EVIDENCE : admissibility  and  weight  of.  credibility  of  witnesses. 

A convening  authority  disapproved  of  finding  and  acquittal  on  a specification 
alleging  absence  over  leave  because  of  sworn  testimony  before  the  court  that 
accused  was  absent  as  specified  and  that  such  absence  was  without  authority. 
Evidence  [P.  12]  adduced  was  to  the  effect  that  accused  returned  to  his  ship 
ten  hours  over  leave  in  a dazed  or  doped  condition.  He  had  an  abrasion  on  his 
head  sufficient  to  have  caused  this  condition.  That  such  condition,  when  caused 
by  no  fault  of  accused,  may  be  introduced  as  a valid  reason  for  absence  over 
leave  of  which  the  court  may  take  cognizance.  (See  sec.  248,  Naval  Courts  and 
Boards ; C.  M.  0. 11, 1905,  p.  2 ; Naval  Digest  1916,  p.  6,  par.  9.)  From  its  finding 
the  court  evidently  saw  fit  to  believe  this  testimony  of  accused,  and  as  it  was 
not  considered  that  in  so  doing  it  acted  unreasonably,  but  on  the  contrary  acted 
within  its  province  in  deciding  a question  of  fact  and  credibility  of  witnesses 
(see  secs.  523,  524,  525,  N.  C.  & B. ; C.  M.  O.  5, 1927,  4 ; C.  M.  O.  9,  1927,  3 ; C.  M.  O. 
12,  1927,  4;  C.  M.  O.  12,  1927,  14;  Naval  Digest  1916,  p.  125,  par.  103;  id.,  p.  551, 
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par.  22),  the  Navy  Department  did  not  concur  with  the  action  of  the  convening 
authority  (File:  MM-Sisk,  Cecil  V/A17-21  ( 290716 ) , July  16,  1929). 


ACCESSORIES  : reduction  of,  where  period  of  confinement  reduced. 

Where  the  convening  authority  reduced  the  period  of  confinement  included  in 
a general  court-martial  sentence  from  12  months  to  6 months  without  reducing 
the  accessories  a corresponding  amount,  the  Secretary  of  the  Navy  approved  the 
recommendation  of  the  Judge  Advocate  General  that  the  accessories  be  reduced 
accordingly  (File:  MM-Wanczyk,  Joseph  J/A17-20  (290517),  June  21,  1929). 


CHARGES  AND  SPECIFICATIONS:  specification  to  be  laid  under  more 
serious  charge  it  supports  ; assaulting  and  striking. 

A specification  alleging  a striking  was  laid  under  the  charge  “Assault.” 
While  the  specification  may  be  held  to  support  the  charge  under  which  it  was 
laid,  since  an  assault  is  included  in  the  act  of  striking,  yet  in  view  of  the  more 
serious  nature  of  the  offense  it  should  more  properly  have  been  laid  under  the 
more  serious  charge,  namely,  “Unlawfully  striking  another.”  (Sample  charge 
III,  sec.  293,  N.  C.  & B. ; see  also  C.  M.  O.  2,  1929,  p.  9.)  Since  the  accused 
was  acquitted  of  this  charge,  no  further  comment  was  considered  necessary. 

Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence,  and  the 
action  of  the  convening  authority  approving  same,  were  held  legal  (File: 
MM-Ford,  Tip  R/A17-20  (290314),  June  26,  1929). 


[P.  13]  CHARGES  AND  SPECIFICATIONS  : specifications  to  be  laid  under 

SPECIFIC!  charge  provided  ; assault,  specification  DEFECTIVE ; LACK  OF  par- 
ticularity. 

A specification  alleging  an  assault  with  a pistol  upon  a civilian  was  laid 
under  the  charge  “Scandalous  conduct  tending  to  the  destruction  of  good 
morals.” 

Held:  The  specification  did  not  support  the  charge  under  which  laid,  but 
it  set  forth  facts  which,  if  properly  alleged,  would  support  the  charge  “Assault 
with  a dangerous  weapon.”  (See  sec.  295,  N.  C.  & B.)  Where  the  offense  is 
one  specifically  provided  for  in  Naval  Courts  and  Boards,  it  is  properly 
preferred  under  the  specific  charge,  and  not  under  one  of  the  general  charges 
such  as  “Conduct  to  the  prejudice  of  good  order  and  discipline”  or  “Scan- 
dalous conduct  tending  to  the  destruction  of  good  morals.”  (See  sec.  195,  N. 
C.  & B.)  In  accordance  with  the  general  practice  of  the  Navy  Department,  as 
set  forth  in  Naval  Courts  and  Boards,  chapter  5,  it  is  considered  that  there 
are  only  a few  instances  in  which  the  circumstances  of  a given  case  would 
necessitate  an  assault  being  laid  under  “Scandalous  conduct  tending  to  the 
destruction  of  good  morals.”  These  are  where  the  assault  was  of  a scandalous 
nature  such  as  assault  with  intent  to  commit  mayhem  or  rape.  (See  secs. 
235,  295,  and  297,  N.  C.  & B.) 

The  specification  in  this  case  was  not  in  due  form  and  technically  correct 
to  support  the  offense  of  assault  in  that  it  did  not  allege  that  the  assault  was 
committed  “without  justifiable  cause.”  However,  as  it  was  so  worded  as 
fairly  to  apprise  the  accused  of  the  fact  that  he  was  charged  with  the  offense 
of  assault,  and  in  view  of  the  further  facts  that  the  accused  was  represented 
by  counsel  and  made  no  objection  to  the  specification,  even  as  laid  under  the 
charge  of  “Scandalous  conduct  tending  to  the  destruction  of  good  morals,” 
held,  that  the  accused  was  legally  convicted  on  said  specification.  Further, 
in  view  of  the  fact  that  the  sentence  was  not  in  excess  of  the  limitation  of 
punishment  for  “Assault  with  a dangerous  weapon”  and  the  other  offenses 
of  which  the  accused  was  convicted,  it  was  held  that  in  consideration  of  the 
provisions  of  section  741,  Naval  Courts  and  Boards,  subject  to  the  above 
remarks,  the  proceedings,  findings,  and  sentence,  and  the  action  of  the  con- 
vening authority  approving  same,  were  legal  (File:  MM-Nicoles,  Eldon  R/A17- 
20  (290321),  June  8,  1929). 
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CONVENING  AUTHORITY : disapproval  of  proceedings,  findings,  and  sen- 
tence; EFFECT. 

The  convening  authority  disapproved  the  proceedings,  findings,  and  sentence 
because  the  evidence  presented  was  not  convincing  beyond  a reasonable  doubt. 
In  view  of  the  positive  evidence  of  two  witnesses  for  the  prosecution  as  to  the 
very  offense  of  which  accused  was  convicted,  the  Navy  Department  [P.  14] 
did  not  concur  in  the  action  of  the  convening  authority.  However,  the  con- 
vening authority’s  action  operated  to  nullify  the  proceedings,  findings,  and 
sentence.  (See  sec.  745,  N.  C.  & B. ; File;  MM-Thomas,  James  P/A17-20 
(290404),  June  21,  1929.) 


DESERTION : intent  to  remain  permanently  absent. 

The  prosecution  proved  that  accused,  who  was  charged  with  desertion, 
failed  to  return  from  authorized  leave,  and  remained  absent  for  a period  of 
10  months  and  21  days,  when  he  surrendered  himself.  The  court  found  the 
accused  guilty  in  a less  degree  than  charged,  namely,  “Absence  from  station 
and  duty  after  leave  had  expired.” 

Considering  the  above  in  connection  with  the  elements  constituting  the  offense 
of  desertion  as  fully  set  forth  in  section  250,  Naval  Courts  and  Boards,  held , 
that  the  duration  of  the  unexplained  absence  was  sufficient  to  create  the 
inference  that  the  intent  of  the  accused  was  permanently  to  abandon  the  naval 
service,  that  a prima  facie  case  was  established ; and  that  nothing  in  the  record 
of  proceedings  rebutted  the  charge  and  specification  thereunder  sufficiently  to 
warrant  the  court  in  finding  the  accused  guilty  in  a less  degree  than  charged. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Munsie,  Robert  H/A17-20  (290215),  June  3,  1929). 


FINDINGS : acquittal  to  be  set  forth  in  record  where  finding  is  “not 

GUILTY.” 

The  court  found  the  charge  not  proved  and  the  accused  of  the  charge  not 
guilty.  In  recording  these  findings,  the  court  did  not  comply  with  that  portion 
of  section  684,  Naval  Courts  and  Boards,  which  reads  as  follows : 

“In  a general  court  martial  in  case  the  finding  is  ‘not  guilty’  upon  any 
charge,  the  explicit  statement  should  immediately  follow  that  the  court 
acquits  the  accused  of  such  charge.” 

Inasmuch,  however,  as  the  intention  of  the  court  to  acquit  may  be  regarded 
as  a necessary  inference  from  its  findings  upon  the  charge,  it  was  held  that 
the  omission  from  the  record  of  the  customary  statement  expressing  such  inten- 
tion was  not  material  ( See  Naval  Digest,  1916,  p.  242.  par.  67 ; File ; MM- 
Gillham,  William  B/A17-20  ( 290425),  June  15,  1929). 


FINDINGS : conviction  of  theft  of  automobile  precludes  conviction  of 

JOY  RIDING. 

Accused  was  convicted  under  charge  I,  “Conduct  to  the  prejudice  of  good 
order  and  discipline,”  of  an  offense  commonly  known  as  joy  riding,  and  under 
charge  II  of  “Theft.” 

If  the  accused  was  guilty  of  theft  of  the  automobile,  as  was  found  proved 
by  the  court,  he  should  not  have  been  convicted  of  [P.  15]  the  offense  of 
“joy  riding”  (driving  the  automobile  in  question  without  permission  of  the 
owner).  Accordingly,  the  finding  on  the  specification  alleging  joy  riding  was 
disapproved  by  the  Acting  Secretary  of  the  Navv  (File;  MM-Jones,  Eddie 
P/A17-20  (290503),  June  29,  1929). 
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PLEA  IN  BAR : previous  punishment  by  commanding  officer  not  a bar  to 

SUBSEQUENT  TRIAL  BY  COURT  MARTIAL  FOR  SAME  OFFENSE. 

Accused,  who  was  tried  and  convicted  of  the  charge  of  “Disobeying  the 
lawful  order  of  his  superior  officer,”  contended  that  previous  punishment  by 
his  commanding  officer  operated  as  a bar  to  his  again  being  punished  by  a court 
martial,  to  which  point  reference  was  made  by  the  convening  authority  in 
disapproving  the  proceedings,  findings,  and  sentence  on  other  grounds.  Atten- 
tion was  invited  by  the  Navy  Department  to  Court  Martial  Order  7,  1914, 
which  holds  that  such  punishment  is  not  a bar  to  a subsequent  trial,  and 
sentence  upon  conviction,  by  a court  martial  (File:  MM-Thomas,  James 
P/A17-20  (290404),  June  21,  1929). 


ENLISTMENT:  extension  of;  validity  of  agreement. 

An  enlisted  man,  after  signing  an  agreement  to  extend  his  enlistment,  as 
provided  by  Form  N.  Nav.  323,  can,  under  the  law,  be  compelled  to  serve  the 
extension  of  enlistment  agreed  upon,  and  should  he  disobey  a lawful  order  or 
leave  the  naval  service  after  the  expiration  of  the  then  existing  term  of  enlist- 
ment and  during  the  term  of  his  extended  enlistment,  he  would  be  subject  to 
the  same  rules  and  articles  for  the  government  of  the  Navy  as  applied  to  him 
during  the  term  of  his  original  enlistment  (File:  MM /PI  4-4  (290531),  June 
22,  1929,  citing  34  U.  S.  C.,  sec.  184,  act  Aug.  22,  1912,  37  Stat.  331,  as  amended 
by  acts  Apr.  25,  1917,  40  Stat.  38,  and  Mar.  4,  1925,  sec.  19,  43  Stat.  1276; 
J.  A.  G.  opinion  of  February  7,  1928,  file  MM-Grinder,  Frank  M/P14-4 
(280117)  ; C.  M.  O.  2,  1928,  24;  and  distinguishing  C.  M.  O.  12,  1921,  13). 


MIDSHIPMEN : eligibility  for  appointment  ; son  of  deceased  member  of 
fleet  naval  reserve. 

The  act  of  June  8,  1926  (44  Stat.  704;  10  U.  S.  C.,  Sup.  II,  sec.  1091a),  au- 
thorized the  President  to  appoint  40  additional  midshipmen,  one-half  from  among 
the  sons  of  officers  and  one-half  [P.  16]  from  among  the  sons  of  warrant 
officers  and  enlisted  men  of  the  Army,  Navy,  and  Marine  Corps  of  the  United 
States  who  were  killed  in  action  or  died  prior  to  July  2,  1921,  of  wounds  or 
injuries  received  or  disease  contracted  in  the  line  of  duty  during  the  World 
War. 

A member  of  the  Fleet  Naval  Reserve  having  died  on  December  10,  1918,  of 
influenza  which  was  incurred  in  line  of  duty  and  not  as  the  result  of  his  own 
misconduct,  held,  that  his  son  is  eligible  for  appointment  as  a candidate  for 
midshipman  under  the  above  law  (File:  OL11/P14-2  ( 290529),  June  22,  1929). 


MISCONDUCT : fighting  ; not  proximate  cause  of  death. 

Decedent  and  another,  after  a short  scuffle  and  some  argument  over  position 
in  line,  voluntarily  went  to  the  well  deck  to  settle  the  affair  by  engaging  in  a 
fist  fight.  Shortly  after  decedent  was  struck  a blow,  he  sagged  to  the  deck 
and  died  in  about  five  minutes.  None  of  the  blows  struck  were  sufficient  singly 
or  combined  to  cause  serious  injury.  Decedent  had  certain  physical  abnormali- 
ties which,  combined,  markedly  predisposed  him  to  sudden  death  from  emotional 
or  physical  shock. 

While  fist  fighting  is  a breach  of  discipline,  it  does  not  appear  that  death 
would  be  the  natural  and  probable  result  of  this  breach  under  the  circum- 
stances related  above.  Accordingly,  held,  death  in  this  case  was  not  the  result 
of  decedent’s  own  misconduct  (File:  MM-Dye,  Okey  J/A17-25  ( 290504)  ; File: 
MM-Dye.  Okey  J/A17-27  (290425).  July  19,  1929). 
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MISCONDUCT : line  of  duty  ; accidental  discharge  of  pistol. 

A board  of  investigation,  in  its  opinion,  stated  that  an  injury  caused  to  an 
enlisted  man  by  the  discharge  of  his  pistol  while  he  was  on  duty  occurred  in 
line  of  duty  but  as  a result  of  his  own  misconduct. 

It  is  obvious  that  the  injury  could  not  have  occurred  in  line  of  duty  but  as 
a result  of  his  own  misconduct. 

Inasmuch  as  the  injured  party  testified  that  he  violated  orders  in  loading  his 
pistol  when  he  did,  and  as  the  evidence  showed  that  the  pistol  was  discharged 
when  the  truck  in  which  he  was  riding  bounced,  causing  the  hammer  to  slip 
from  his  grasp  while  he  was  attempting  to  ease  it  down  on  the  live  cartridge, 
held  that  the  injury  in  this  case  occurred  as  a result  of  his  own  misconduct 
and  not  in  the  line  of  duty. 

Subject  to  the  above  remarks,  and  certain  remarks  of  the  convening  authority, 
the  proceedings,  findings,  and  opinion  in  the  case  were  held  legal  (File: 
MM-Grant,  John  J/A17-25  (290611),  Juue  22,  1929). 


[P.  17]  MISCONDUCT:  venereal  disease  aggravated  by  indulgence  in  alco- 
holic LIQUOR. 

ALCOHOLIC  LIQUOR : intemperate  use  of  ; what  constitutes. 

A patient  was  admitted  to  hospital  January  21,  1929,  diagnosis  gonococcus 
infection  of  the  urethra  due  to  own  misconduct,  medical  history  indicating  that 
the  original  symptoms  appeared  in  September  1927.  Bureau  of  Medicine  and 
Surgery  expressed  opinion  that  the  present  disability  is  a new  and  recent  acute 
venereal  infection.  In  rebuttal,  patient  stated  that  he  had  had  this  disability 
since  1927,  but  that  it  became  aggravated  due  to  indulgence  in  alcoholic  liquor 
in  January  1929. 

The  question  as  to  what  is  “intemperate  use”  of  alcoholic  liquor  within  the 
meaning  of  the  act  of  May  17,  1926  (44  Stat.  557 ; 10  U.  S.  C.  Sup.  II,  secs. 
847a  and  847b),  is  one  of  fact.  It  depends  upon  the  circumstances,  and  par- 
ticularly upon  a person’s  knowledge  as  to  the  amount  of  liquor  he  can  take 
without  serious  ill  effect.  From  the  patient’s  own  statement  in  this  case,  he 
was  fully  aware  of  the  damaging  effect  upon  his  then  existing  condition  of 
the  use  of  alcoholic  beverages  by  him,  in  even  small  quantities. 

Held:  Since  the  patient  admits  that  his  present  disability  was  caused  by 
overindulgence  in  alcoholic  liquor,  it  becomes  unnecessary  to  determine  whether 
or  not  the  present  manifestation  of  the  venereal  disease  in  question  is  a new 
infection  or  merely  a continuation  of  his  original  infection  in  1927,  for  in  either 
event  his  present  disability  properly  comes  within  the  provisions  of  the  act  of 
May  17,  1926  (supra),  requiring  checkage  of  pay,  because  the  time  lost  was 
the  direct  result  of  his  overindulgence  in  alcoholic  liquor  (File:  OO-Shouo, 
David  M/L16— 4 (4)  (290529),  July  11,  1929). 


PAY : checkage  of  ; unauthorized  payment  of  rental  allowance. 

The  pay  of  an  officer  should  not  be  checked  without  his  written  consent  to 
offset  alleged  overpayments  made  to  and  received  by  him  in  good  faith  (citing 
McCarl  et  al.  v.  Cox  (8  Fed.  (2d)  669)).  However,  where  officers  were  paid 
rental  allowances  contrary  to  the  act  of  May  31,  1924  (43  Stat.  250-251 ; 37 
U.  S.  C.,  sec.  10)  and  Navy  Regulations  based  thereon  (Art.  1819  (3)  (b)),  as 
construed  both  by  the  Navy  Department  and  the  Comptroller  General,  the  Navy 
Department  considers  that  they  should  promptly  give  written  consent  to  have 
their  pay  checked  for  the  amount  involved  (File:  OO-Burke,  Jos.  P/L10-5 
(290425),  July  9,  1929). 


PAY : enlistment  allowance  ; time  under  confinement. 

Where  an  enlisted  man  was  held  in  confinement  59  days  awaiting  trial,  and 
thereafter  served  20  days  in  confinement  pursuant  to  a general  court-martial 
sentence,  “at  his  place  of  duty,”  which  happened  to  be  the  receiving  ship,  New 
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I York,  wliicli  had  previously  been  designated  by  the  Acting  Secretary  of  the 
[P.  18]  Navy  as  one  of  the  places  of  confinement  for  court-martial  prisoners, 
held  these  facts  do  not  bring  the  man  within  the  status  of  a receiving  ship 
court-martial  prisoner  within  the  meaning  of  “Pay  Bill  Instructions”  (p.  B-14 ) , 
and  under  those  instructions  the  period  of  time  spent  in  confinement  awaiting 
trial  and  the  period  of  time  spent  in  confinement  pursuant  to  sentence  of  gen- 
i eral  court  martial  on  board  the  receiving  ship  at  New  York,  amounting  in  all 
to  79  days,  should  be  considered  as  time  served  for  the  purpose  of  computing 
the  reenlistment  allowance  to  which  he  will  be  entitled  on  reenlistment  in  the 
Navy  (File:  MM-Gray,  Clinton  U/A17-20  (280429),  July  19,  1929,  citing  Sec. 
Navy  decision  of  March  15,  1927,  file  MM-Paul,  George  W/A17-20  (261129)). 


[P.  19]  RETIREMENT:  disability  due  to  officer’s  own  misconduct. 

Where  a naval  retiring  board  finds  that  an  officer  is  incapacitated  for  active 
service,  that  his  incapacity  is  permanent,  and  that  it  is  not  the  result  of  an 
incident  of  the  service,  the  President  has  discretion  to  retire  the  officer  from 
active  service  on  furlougli-pay  or  to  wholly  retire  him  from  the  service  with 
one  year’s  pay  (sec.  1454,  R.  S. ; 34  U.  S.  C.,  sec.  418),  notwithstanding  that 
the  officer's  disability  is  the  result  of  his  own  misconduct.  The  law  which 
provides  that  “no  officer  of  the  Navy  shall  be  placed  on  the  retired  list  because 
of  misconduct ; but  he  shall  be  brought  to  trial  by  court  martial  for  such  mis- 
conduct” (sec.  1456,  R.  S. ; 34  U.  S.  C.,  sec.  385),  is  construed  as  referring  to 
a recent  act  of  misconduct  for  which  an  officer  could  be  court  martailed  and 
not  one  committed  many  years  before  and  which  ultimately  results  in  physical 
disability.  Under  the  law,  misconduct  in  itself  must  not  be  the  basis  of  retire- 
ment, but  permanent  physical  disability  is  a ground  for  retirement  without 
regard  to  the  cause  which  may  have  led  to  such  disability  (citing  27  Ofi- 
Atty.  Gen.  14,  July  10,  1908;  27  Op.  Atty  Gen.  164,  Jan.  22,  1909). 

There  is  no  statute  which  requires  a naval  retiring  board  to  determine 
whether  or  not  the  disability  of  an  officer  is  due  to  his  own  misconduct.  Section 
1313,  Naval  Courts  and  Boards,  which  contained  such  requirement  is  for  the 
purpose  of  obtaining  an  opinion  to  aid  the  Secretary  of  the  Navy  and  the 
President.  In  this  case  it  was  the  majority  opinion  of  the  board  that  the 
[P.  20]  disability  was  not  the  result  of  the  officer’s  misconduct.  This  opinion 
was  based  upon  Court-Martial  Order  No.  9,  1926  (pp.  9-10,  pars,  (c)  and  (d)). 
which  has  since  been  overruled  (citing  C.  M.  O.  2,  1927,  pp.  9-10;  MM- 
Halford,  Marion  C/P2-5  ( 2)  (27909),  Jan.  16,  1928;  MM-Speight,  J.  W/P2-5 
(2)  (271024),  Nov.  4,  1927;  P2-5  (2)/A2/15  (281125),  Dec.  8,  1927;  MM  - 
Campbell,  Irvin  V/P2-5  (2)  (280418),  Apr.  25,  1928).  The  majority  opinion  of 
the  board  is  therefore  of  little  assistance.  However,  the  statutory  requirements 
are  fulfilled  by  the  board’s  finding  that  the  officer  is  permanently  physically 
incapacitated  and  that  such  incapacity  was  incurred  not  as  result  of  an  incident 
of  the  service  (File:  OO -Wentworth,  Harry  A/A17-33  ( 290430),  July  22,  1929). 

C.  M.  O.  8—1929 


[P.  3]  ARREST:  release  from;  failure  of  convening  authority  to  direct. 

NUMBERS,  LOSS  OF : commissioned  warrant  officer. 

Chief  Machinist  Burr  W.  Sommer,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  Battleship  Division  Two,  Scouting  Fleet, 
United  States  Fleet,  on  board  the  U.  S.  S.  Arkansas  on  July  15,  1929,  and  was 
found  guilty  by  plea  of  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Disrespectful  in  language  to  his  superior  officer  whiie  in  the  execu- 
tion of  his  office. 

The  court  sentenced  the  accused  to  lose  25  numbers  in  his  grade  and  to  lose 
$50  per  month  of  his  pay  for  a period  of  six  months,  total  loss  of  pay  amount- 
ing to  $300. 

On  July  20,  1929,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 
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[P.  4]  On  August  20,  1929,  the  Judge  Advocate  General  placed  the  following 
remarks  on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Chief  Machinist  Burr  W.  Sommer,  U.  S.  Navy,  it  is  noted 
that  the  convening  authority,  in  his  action,  failed  to  direct  that  the  accused 
be  released  from  arrest  and  restored  to  duty  as  is  set  forth  in  section  915, 
Naval  Courts  and  Boards,  1923,  and  it  is  recommended  that  such  action  be 
taken  to  restore  him  to  duty  as  may  be  necessary  (Naval  Digest  1916,  p.  112, 
4 ; see  also  C.  M.  O.  2, 1928,  9). 

“2.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings  and  sentence  in  the  foregoing  case,  and  the  action  of 
the  convening  authority  thereon  are  legal. 

“3.  Referred  to  the  Chief  of  the  Bureau  of  Navigation  for  comment  as  to 
disciplinary  features.  Attention  is  invited  to  that  portion  of  the  sentence 
relating  to  loss  of  numbers,  which  is  contrary  to  the  Navy  Department’s 
policy  as  outlined  in  Naval  Digest  1916,  page  422,  paragraphs  15  and  16.” 

On  August  21,  1929,  the  Chief  of  the  Bureau  of  Navigation  recommended  that 
the  loss  of  numbers  be  remitted,  and  stated  that  restoration  to  duty  of  this  officer 
had  been  directed. 

On  August  24,  1929,  the  Acting  Secretary  of  the  Navy  approved  the  remarks 
of  the  Judge  Advocate  General  and  in  view  of  the  recommendation  of  the  Chief 
of  the  Bureau  of  Navigation,  remitted  the  loss  of  numbers. 


CONDUCT  UNBECOMING  AN  OFFICER  AND  A GENTLEMAN:  sentence 

SHOULD  INCLUDE  DISMISSAL. 

SENTENCE : inadequate. 

Lieutenant  (Junior  Grade)  William  B.  Terrell,  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard, 
New  York,  on  July  16,  1929,  and  was  convicted  of  the  following  charges : 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (possession  of  alcoholic  liquor  on  board  ship). 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman  (representing 
goods  for  shipment  as  household  goods  and  professional  books,  whereas  they 
consisted  in  the  major  part  of  intoxicating  liquor). 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs., 
transporting  alcoholic  liquor). 

The  court  sentenced  the  accused  to  lose  100  numbers  in  his  grade. 

[P.  5]  On  August  22,  1929,  the  Judge  Advocate  General  placed  the  following- 
remarks  on  the  record: 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general 
court-martial  case  of  Lieutenant  (Junior  Grade)  William  B.  Terrell,  U.  S. 
Navy,  it  is  noted  that  the  accused  was  tried  and  convicted  on  three  charges, 
namely:  (I)  ‘Violation  of  a lawful  regulation  issued  by  the  Secretary  of 
the  Navy,’  (II)  ‘Conduct  unbecoming  an  officer  and  a gentleman,’  and 
(III)  ‘Conduct  to  the  prejudice  of  good  order  and  discipline’  (two 
specifications). 

“2.  The  sentence  of  the  court  is  as  follows : 

“ ‘The  court  therefore  sentences  him,  William  B.  Terrell,  lieutenant 
(junior  grade),  U.  S.  Navy,  to  lose  one  hundred  (100)  numbers  in  his 
grade.’ 

“3.  The  above-quoted  sentence  is  legal,  but  inasmuch  as  it  was  adjudged 
after  the  accused  had  been  found  guilty  of  ‘Conduct  unbecoming  an  officer 
and  a gentleman,’  this  office  desires  to  call  attention  to  the  following  excerpt 
from  page  99,  Naval  Digest,  1916 : 

“ ‘6.  Sentence  should  include  dismissal. — Congress  by  law  has  provided 
that  any  officer  of  the  Army  convicted  of  “Conduct  unbecoming  an  officer 
and  a gentleman”  “shall  be  dismissed  from  the  service”  (sec.  1342,  art.  61, 
Rev.  Stat. ),  thus  making  a sentence  of  dismissal  mandatory  upon  conviction 
of  the  offense  named  in  Army  cases. 
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“ ‘While  there  is  no  similar  statutory  enactment  with  reference  to  the 
Navy,  the  foregoing  is  sufficient  evidence  of  how  seriously  this  particular 
offense  has  been  regarded  by  Congress. 

“ ‘A  court  martial  composed  of  naval  officers  should  not  refuse  to  accept 
for  the  service  of  which  they  are  members  the  standard  fixed  by  law  to 
which  officers  of  the  Army  must  conform  in  order  to  retain  their  commis- 
sions (File  26251-11181,  Sec.  Navy,  Dec.  17,  1915;  G.  C.  M.,  Eec.  31436; 
C M.  O.  49,  1915,  23;  see  also  File  13678-3728,  J.  A.  G.,  Mar.  17,  1916; 
C.  M.  O.  12,  1916,  1-2;  Court,  169).’ 

“4.  Subject  to  the  foregoing  remarks,  it  is  the  opinion  of  this  office 
that  the  proceedings,  findings,  and  sentence  in  the  case  of  Lieutenant 
(Junior  Grade)  William  B.  Terrell,  U.  S.  Navy,  are  legal.” 

On  August  27,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record : 

(4-J^  * * *' 

“2.  Any  naval  officer  who  so  far  forgets  his  position  as  to  transport 
alcoholic  liquors,  particularly  in  such  wholesale  quantities,  in  defiance  of 
law,  and  legal  orders  issued  by  his  superior  officers,  is  deemed  unworthy 
of  a place  on  the  naval  list. 

[P.  6]  “3.  In  the  opinion  of  the  Bureau  of  Navigation,  the  court  in  this 

case  was  too  lenient,  but,  in  order  that  the  officer  may  not  escape  punishment, 
it  is  recommended  that  the  proceedings,  findings,  and  sentence  be  approved.” 

On  August  30,  1929,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence  and  the  remarks  of  the  Judge  Advocate  General  and  the 
Chief  of  the  Bureau  of  Navigation. 


FINDINGS  AND  ACQUITTAL : disapproved  as  not  supported  by  evidence. 

Boatswain  William  H.  Purkins,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander  Control  Force,  United  States  Fleet,  at  the  U.  S.  sub- 
marine base,  New  London,  Conn.,  July  26.  1929,  on  the  following  charges : 

Charge  I. — Conduct  unbecoming  an  officer  and  a gentleman  (4  specs.,  nonpay- 
ment of  debts). 

Charge  II. — Falsehood. 

Charge  III. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (borrowing  money  from  an  enlisted  man). 

The  accused  was  found  guilty  by  plea  of  charges  I and  III,  and  he  was  acquitted 
of  charge  II. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  August  2,  1929,  the  convening  authority  placed  the  following  remarks  on  the 
record : 

“The  proceedings  of  the  general  court  martial  in  the  foregoing  case  of 
William  H.  Purkins,  Boatswain,  U.  S.  Navy,  are  approved ; the  findings  on 
the  first,  second,  third,  and  fourth  specifications  of  the  first  charge,  and  on  the 
first  charge,  are  approved.  The  findings  on  the  specifications  of  the  second 
charge  and  on  the  second  charge  are  disapproved  for  the  following  reasons : 

“The  convening  authority  is  of  the  opinion  that  the  court  did  not  adhere  to 
the  best  evidence  presented. 

“The  second  charge,  that  of  ‘Falsehood’  and  the  specification  thereunder, 
charges  that  the  accused  submitted  a statement  that  was  knowingly  false 
and  intended  to  deceive  his  commanding  officer  with  respect  to  the  total 
amount  of  his  indebtedness.  The  accused  on  the  stand  stated  that  he  had 
overlooked  certain  indebtedness  by  reason  of  the  fact  that  at  the  time  he  was 
ordered  to  prepare  a statment  regarding  his  total  indebtedness  he  was  in  a 
hurry  and  overlooked  these  amounts  with  no  intent  to  deceive. 

“A  comparison  of  the  above  testimony  of  the  accused  and  the  contents  of 
‘exhibit  1 (2)  and  exhibit  1 (4)’  would  tend  to  show  that  this  testimony  did 
not  agree  with  his  signed  statements  contained  in  the  above-mentioned 
exhibits.  In  these  he  states  his  reason  for  not  listing  these  [P.  7]  claims 
as  being  due  to  the  fact  that  he  had  made  arrangements  to  pay  them  in  the 
near  future,  and  not  that  on  the  date  in  question  he  had  overlooked  them  in 
his  hurry  to  comply  with  the  order  of  his  commanding  officer. 
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“Based  on  the  above  facts,  the  convening  authority  is  of  the  opinion  that 
not  only  did  the  accused  know  he  was  false  in  his  statement  of  June  7,  1929. 
which  statement  is  included  wholly  in  the  specification  of  charge  II,  but  that 
his  testimony  before  the  court  with  regard  to  these  two  items  of  indebtedness 
was  false  also,  in  view  of  his  written  statements  in  exhibits  1 (2)  and  1 (4). 

“How  the  accused  could  have  inadvertently  overlooked  his  further  indebt- 
edness in  the  amounts  of  $170  and  $120,  granting  even  that  he  was  in  a 
troubled  state  of  mind,  is  not  comprehensible  to  the  convening  authority. 

“With  regard  to  the  written  argument  of  the  accused,  the  convening  au- 
thority is  of  the  opinion  that  his  motive  for  deception  in  but  one  instance — 
that  of  withholding  the  fact  that  he  was  indebted  to  an  enlisted  man — was. 
that  the  accused  knew  the  revelation  of  this  fact  would  constitute  another 
charge  against  him,  as  it  eventually  did. 

“The  findings  on  the  third  charge  and  the  specification  thereunder  and 
the  sentence  are  approved,  and,  in  conformity  with  article  53  of  the  Articles 
for  the  Government  of  the  Navy,  the  record  is  respectfully  referred  to  the 
Secretary  of  the  Navy  for  transmission  to  the  President.” 

On  August  22,  1929,  the  Secretary  of  the  Navy  forwarded  the  record  of  pro- 
ceedings in  this  case  to  the  President  of  the  United  States  with  the  recommen- 
dation that  the  sentence  of  dismissal  be  confirmed. 

On  August  23,  1929,  the  President  confirmed  the  sentence. 


FINDINGS  AND  ACQUITTAL : disapproved  as  not  supported  by  evidence. 

Chief  Pay  Clerk  Cleveland  A.  Voss,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commanding  general,  Second  Brigade,  U.  S.  Marine 
Corps  in  Nicaragua,  at  Ocotal,  Nicaragua,  June  14,  1929,  and  acquitted  of  the 
following  charge:  Drunkenness. 

On  July  1,  1929,  the  convening  authority  disapproved  the  findings  and  acquittal, 
placing  the  following  remarks  on  the  record : 

“In  reviewing  the  proceedings  of  the  general  court  martial  in  the  attached 
case  it  is  noted  that  evidence  was  submitted  to  the  court  by  four  witnesses, 
three  of  whom  are  commissioned  officers  in  the  U.  S.  Marine  Corps,  and 
one  a medical  officer  in  the  U.  S.  Navy,  who  clearly  testified  without  con- 
tradiction that  the  accused  was  under  the  influence  of  intoxicating  liquor 
and  thereby  incapacitated  [P.  8]  for  proper  performance  of  duty  as 
charged.  The  defense  called  but  one  witness  and  according  to  the  testi- 
mony this  witness  did  not  see  the  accused  at  any  time  during  the  afternoon 
or  evening  of  the  date  on  which  the  offense  is  alleged  to  have  been  committed. 

“In  view  of  the  above  and  after  careful  consideration  of  the  evidence 
presented  to  the  court  the  convening  authority  believes  that  the  guilt  of 
the  accused  of  the  charge  under  which  he  was  tried  was  clearly  established 
and  he  is  forced  to  conclude  that  the  majority  of  the  members  of  the  court 
failed  to  fulfil  the  obligations  resting  upon  them1  under  their  oath. 

“Each  member  of  the  court  is  required  to  weigh  the  evidence  adduced 
and  render  an  opinion  which  leaves  no  reasonable  doubt  in  his  mind  as 
to  its  correctness.  In  courts-martial  duty  officers  too  frequently  hide  be- 
hind the  protection  of  ‘beyond  a reasonable  doubt,’  when  it  is  their  duty 
to  exercise  good  judgment  in  arriving  at  a conclusion  that  a reasonable 
doubt  does  exist. 

“In  this  case  there  must  have  been  some  member  or  members  who  re- 
turned a finding  in  accordance  with  the  undisputed  evidence  of  the  accused’s 
guilt,  however,  due  to  the  legal  difficulties  involved,  it  is  impracticable  to 
separate  them  from  those  whose  actions  tend  to  destroy  the  confidence  that 
should  be  maintained  in  our  courts  martial. 

“It  is  the  opinion  of  the  convening  authority  that  the  majority  of  the 
members  of  this  court  martial,  by  rendering  a finding  of  not  guilty,  in  this 
case,  failed  to  perform  their  sworn  duty.  Such  action  meets  with  the  dis- 
approbation of  the  commanding  general. 

“Subject  to  the  above  remarks  the  proceedings  of  the  general  court  mar- 
tial in  the  foregoing  case  of  Cleveland  A.  Voss,  chief  pay  clerk,  U.  S. 
Marine  Corps,  are  approved ; the  findings  and  acquittal  are  disapproved. 
The  accused  has  been  released  from  arrest  and  restored  to  duty.” 
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On  August  29,  1929,  the  Secretary  of  the  Navy  placed  the  following  remarks 
on  the  record : 

‘‘The  Department  concurs  with  the  convening  authority  in  his  action  and 
remarks  in  the  foregoing  case  of  Chief  Pay  Clerk  Cleveland  A.  Voss,  U.  S. 
Marine  Corps.  It  is  directed  that  the  convening  authority  furnish  a copy 
of  those  remarks  to  each  member  of  the  court.” 


ADMISSIONS : by  counsel. 

Counsel  for  accused  made  certain  judicial  admissions  in  the  name  of  accused, 
hut  the  record  of  proceedings  did  not  include  a statement  showing  that  the 
admissions  were  made  hy  authority  of  accused,  as  required  by  section  844,  Naval 
Courts  and  Boards. 

[P.  9]  Held:  The  omission  in  the  record  did  not  invalidate  the  proceedings  in 
view  of  the  fact  that  the  admissions  were  not  of  a material  nature,  and  that 
the  substance  of  the  admissions  above  referred  to  was  substantially  covered 
by  the  testimony  of  accused  while  a witness  in  his  own  behalf  (File:  MM-Poss, 
Allen  D/ A 17-20  ( 290715),  August  20,  1929,  citing  Naval  Digest,  1921,  p.  10, 
par.  7). 


1.  CHARGES  AND  SPECIFICATIONS : specifications  defective;  offense  on 

VIOLATION  OF  LOCAL  ORDER. 

2.  RECORDER : duty  with  respect  to  accused. 

3.  JUDICIAL  NOTICE : court  will  not  take  judicial  notice  of  local  orders. 

4.  PROCEEDINGS.  FINDINGS,  AND  SENTENCE:  set  aside— (a)  procedure 

irregular  : ( l>)  FINDINGS  not  supported  by  evidence. 

(1)  Specifications  which  alleged  that  accused  entered  Chinese  territory  there- 
by disobeying  a lawful  order  of  the  commander  in  chief,  U.  S.  Asiatic  Fleet,  did 
not  set  out  verbatim  the  special  order,  nor  any  part  thereof,  as  required  by 
section  198.  Naval  Courts  and  Boards.  (See  also  vol.  1,  Winth.  Mil.  Law  and 
Precedents,  2d  ed.,  p.  201;  and  C.  M.  O.  3,  1921,  p.  13).  However,  as  the  speci- 
fication, as  preferred,  contained  sufficient  information  fairly  to  apprise  the 
accused  of  the  offenses  for  which  they  were  tried,  and  further,  in  view  of  the 
fact  that  accused  made  no  objection  thereto,  held,  that  in  the  absence  of  other 
irregularities  the  accused  could  legally  have  been  convicted  on  said  specification. 
(See  210  N.  C.  & B..  1923;  C.  M.  O.  8,'  1928,  12.) 

(2)  In  these  cases,  each  of  the  accused  pleaded  not  guilty  and  stated  that  he 
did  not  wish  counsel.  After  that  the  recorder  had  a double  duty  to  perform, 
first  properly  to  conduct  the  case  for  the  Government  in  accordance  with  section 
040,  Naval  Courts  and  Boards,  and  second  to  protect  the  interests  of  the  accused 
as  set  forth  in  section  641,  Naval  Courts  and  Boards. 

The  recorder  did  not  present  any  evidence  to  establish  the  identity  of 
accused  as  the  persons  arrested  for  violating  the  order  in  question  and  accord- 
ingly did  not  make  out  a prima  facie  case  against  the  accused.  (See  C.  M.  O. 
12,  1922,  7.) 

The  recorder  allowed  each  of  the  accused  to  take  the  stand  in  his  own 
defense  and  through  questions  asked  by  him,  it  was  established  that  each  of 
accused  did  violate  said  order,  but  the  accused  testified  also  that  they  were 
not  cognizant  of  the  order.  Two  other  witnesses  called  by  the  defense  -were  in 
fact  witnesses  for  the  prosecution  inasmuch  as  their  testimony  tended  to 
establish  material  averments  of  the  specification. 

(3)  Held:  Under  a specification  of  this  kind  it  was  incumbent  upon  the 
prosecution  to  prove  not  only  the  issuance  and  provisions  of  the  special  order  of 
the  commander  in  chief,  but  also  that  the  aforesaid  order  had  been  duly 
published  to  the  accused,  [P.  10]  or  that  the  accused  were  cognizant  or 
chargeable  with  cognizance  thereof  (citing  C.  M.  O.  141,  1918,  25).  The  order 
in  question  was  apparently  a special  patrol  order  issued  by  the  commander  in 
chief,  U.  S.  Asiatic  Fleet,  applicable  to  a particular  locality,  and  was  not  a 
general  order  such  as  could  be  judicially  noticed  by  the  court  iu  accordance  with 
section  530,  Naval  Courts  and  Boards,  1923. 

(4)  The  procedure  resorted  to  by  the  recorder  of  endeavoring  to  establish 
a case  against  the  accused  by  defense  witnesses  (particularly  by  allowing  the 
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accused  themselves  to  testify)  when  the  prosecution  had  failed  to  establish 
their  guilt,  was  highly  improper  and  irregular  in  view  of  section  641,  Naval 
Courts  and  Boards,  1923. 

In  consideration  of  the  foregoing,  held,  that  the  rights  of  the  accused  were 
seriously  prejudiced  by  the  inefficient  and  unethical  manner  in  which  the  cases 
were  handled  by  the  recorder,  and  further,  that  the  findings  were  not  supported 
by  the  evidence. 

Accordingly,  the  Secretary  of  the  Navy  directed  that  the  proceedings,  findings, 
and  sentences  be  set  aside  (File:  MM-Abalos,  Mariano/A17-21  (290820),  MM- 
Tubi,  Marcelo/A17-21  (290820),  MM-Bautista,  Eusebio/A17-21  (290820);  Au- 
gust 20,  1929). 


CHARGES  AND  SPECIFICATIONS  : two  offenses  in  one  specification. 

Under  a charge  of  “Conduct  to  the  prejudice  of  good  order  and  discipline,” 
the  specification  alleged  that  the  accused  did 

“well  knowing  that  lawful  ship’s  orders  required  his  presence  on  board  said 
ship  during  the  night  of  May  21  and  May  22, 1929,  without  proper  authority, 
deliberately  and  wilfully,  absent  himself  from  said  ship  from  about  4 : 30 
p.  m.,  May  21,  1929,  until  about  9 : 10  p.  m.,  May  21,  1929,  and  from  about 
10 : 15  p.  m.,  May  21, 1929,  until  8 : 00  a.  m.  May  22,  1929.” 

Held:  This  specification  alleges  two  separate  offenses  which  should  have  been 
alleged  in  separate  specifications  under  the  one  charge  in  accordance  with 
section  192,  Naval  Courts  and  Boards.  Failure  to  do  so,  however,  was  a mere 
formal  defect,  waived  by  the  accused  in  failing  to  object,  through  his  counsel, 
to  the  form  of  the  charge  and  specification  (footnote  16,  section  192,  N.  C.  & B., 
1923;  File:  MM-Hjort,  Victor/A17-20  ( 290620),  August  2,  1929;  G,  C.  M.  Rec. 
No.  71455). 


DEPOSITIONS : use  of,  in  court  martial. 

Accused  objected  to  the  taking  of  a deposition  by  the  prosecution  on  the 
grounds  that  his  constitutional  rights  would  be  violated  and  that  the  punish- 
ment for  the  offense  involved  might  exceed  one  year.  Court  sustained  the 
objection.  Held:  (1)  [P.  11]  This  action  of  the  court  was  in  error  (citing  Sec. 

712,  N.  C.  & B.,  and  C.  M.  O.  1,  1928,  pp.  6-9)  ; and  (2)  as  the  deposition  would 
only  have  applied  to  one  charge,  the  sentence  adjudged,  as  it  related  to  the 
other  charges  found  proved,  would  not  have  been  affected  by  the  use  of  such 
deposition  (File:  MM-Fergus,  Austin  H/A17-20  (299412),  July  30,  1929). 


1.  HEARSAY  RULE : dispatch  from  the  bureau  of  navigation  held  inad- 

missible IN  EVIDENCE. 

2.  FINGERPRINTS : method  of  establishing  identity  by. 

(1)  A general  court  martial  admitted,  over  the  objection  of  the  accused,  a 
dispatch  stating  that  fingerprints  forwarded  to  the  Bureau  of  Navigation  were 
identical  with  those  of  the  accused. 

The  dispatch  was  not  offered  in  evidence  through  the  person  who  wrote  it 
and  who  knew  of  his  own  knowledge  the  facts  stated  therein.  Accordingly,  the 
ruling  of  the  court  in  admitting  it  over  objection  of  the  accused  was  erroneous 
(C.  M.  O.  12,  1925,  8).  However,  inasmuch  as  other  and  competent  evidence 
presented  by  the  prosecution  clearly  established  the  allegations  of  the  specifica- 
tion and  as  no  rebutting  evidence  was  introduced  by  the  defense,  this  error 
did  not  materially  prejudice  the  rights  of  the  accused. 

(2)  Identification  of  the  accused  by  his  fingerprints  could  have  been  accom- 
plished in  accordance  with  provisions  of  section  383,  Naval  Courts  and  Boards, 
1923.  A certified  copy,  under  seal,  of  the  official  fingerprint  record  of  the 
accused  on  file  in  the  Bureau  of  Navigation  could  have  been  introduced  in 
evidence.  Another  set  of  fingerprints  established  to  be  that  of  the  accused 
could  have  been  introduced  in  evidence  and  a fingerprint  expert  called  as  a 
witness  to  compare  the  two  sets  of  fingerprints  and  testify  as  to  whether  they 
were  both  made  by  the  accused.  Persons  who  have  made  a special  study  of 
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the  classification  of  fingerprint  impressions  and  the  methods  of  their  identifica- 
tion are  competent  to  testify  as  experts  (96  N.  W.  1077 ; see  also  C.  M.  O.  4, 
1926,  6). 

If  there  was  no  fingerprint  expert  available  as  a witness,  the  same  result 
could  have  been  obtained  through  the  medium  of  a deposition  from  the  finger- 
print expert  on  duty  in  the  Bureau  of  Navigation  (secs.  112,  113,  1396,  and 
1397,  N.  C.  & B.,  1923).  In  such  case  it  would  have  been  necessary  for  the 
deposition  to  contain  interrogatories,  the  answers  to  which  were  sufficient  to 
satisfy  the  court  that  the  deponent  was  in  fact  a fingerprint  expert  (C.  M.  O.  4, 
1926,  6),  and  to  attach  to  the  deposition  the  two  sets  of  fingerprints  compared 
by  the  deponent  and  on  which  the  interrogatories  were  based  (File:  MM- 
DeLeon,  Gregorio/A17-20  (290612),  August  2,  1929). 


[P.  12]  SENTENCES:  confinement;  policy  of  navy  department. 

Accused  was  sentenced  to  confinement  for  three  months  and  to  receive  a 
bad-conduct  discharge,  the  convening  authority  designating  a naval  prison  as 
the  place  of  confinement. 

This  sentence,  while  legal,  is  in  certain  respects  undesirable  and  contrary  to 
the  Navy  Department’s  policy.  First,  in  as  much  as  it  does  not  include  any 
loss  of  pay  whatever,  it  results  in  the  accused  being  retained  in  the  service 
in  a nonduty  status  drawing  the  full  pay  of  his  rating  for  a period  of  three 
months.  Second,  it  is  the  policy  of  the  Navy  Department  not  to  send  a man 
to  prison  where  his  sentence  includes  confinement  for  less  than  six  months,  but 
to  have  him  serve  his  time  either  aboard  a receiving  ship  or  at  his  place  of 
duty.  (See  C.  M.  O.  8 — 1927,  8;  C.  M.  O.  7 — 1928,  14.)  Third,  the  sentence 
does  not  include  “accessories,”  as  is  customary  in  cases  involving  prison  confine- 
ment in  order  to  provide  for  hard  labor  and  loss  of  pay,  thereby  putting  the 
accused  in  the  same  status  as  other  prisoners.  (See  C.  M.  O.  8 — 1927,  8;  G.  M. 
O.  6—1922,  12.) 

The  form  of  sentence  involving  confinement,  loss  of  pay,  and  discharge  is 
given  in  section  883,  Naval  Courts  and  Boards,  1923. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  were  held  legal  (File:  MM-Tyszko,  Barney /A17-20 
(290627),  August  27,  1929). 


SUMMARY  COURT  MARTIAL:  senior  officer  present;  marine  barracks  at 

NAVY  YARD. 

In  reviewing  a summary  court-martial  case  it  was  noted  that  the  convening 
authority,  commanding  officer,  marine  barracks,  Norfolk  Navy  Yard,  did  not 
forward  the  record  to  the  commandant,  Norfolk  Navy  Yard,  for  the  latter’s 
final  action  in  accordance  with  article  82,  Articles  for  the  Government  of  the 
Navy,  but  approved  it  as  the  senior  officer  present. 

As  a marine  officer  cannot  exercise  command  over  a navy  yard,  naval  station, 
or  vessel  of  the  United  States  (Navy  Regs.  1920,  art.  552,  par.  (6) ),  it  is  appar- 
ent that  the  commanding  officer,  marine  barracks,  Norfolk  Navy  Yard,  could 
not  have  been  acting  as  commandant  at  said  yard,  at  the  time  he  took  the  above 
action,  and  as  it  is  well  established  that  the  commandant  of  said  yard  is  next 
above  the  commanding  officer  of  the  marine  barracks  at  that  station  in  the  chain 
of  command  of  forces  immediately  present,  therefore  the  officer  acting  as  com- 
mandant of  said  yard  was  the  immediate  superior  in  command  of  the  command- 
ing officer  of  the  marine  barracks  at  that  station,  and  the  latter’s  designation 
of  himself  as  senior  officer  present  was  erroneous  (citing  S.  C.  M.  case  of 
Herbert  D.  McGowan,  File  26287-9622C,  Aug.  30,  1923).  The  Secretary  of  the 
Navy  accordingly  directed  the  commanding  officer,  marine  barracks,  [P.  13] 
to  correct  his  endorsement  and  forward  the  record  to  the  commandant,  Norfolk 
Navy  Yard,  for  his  final  action  (File:  MM-Hayden,  Merrill  W/A17-21  (290730), 
July  30,  1929). 
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BONDS:  DEPOSIT  of  united  states  securities  by  contractor  does  not  obviate 

NECESSITY  OF  FURNISHING  BOND. 

SECURITIES  : responsibility  of  government  for,  deposited  by  contractor. 

Section  1126  of  the  Revenue  Act  of  1926  (44  Stat.  122;  6 U.  S.  C.,  sec.  15, 
and  note  thereto  in  Sup.  Ill),  provides  that  United  States  Liberty  bonds  or 
other  bonds  or  notes  of  the  United  States  may  be  deposited  with  bond-approving 
officers  in  lieu  of  the  surety  or  sureties  on  the  bond. 

Held:  The  above  provision  does  not  relieve  the  contractor  from  the  necessity 
of  furnishing  a bond.  It  merely  obviates  the  requirement  for  a surety  or  sureties 
on  the  bond  of  the  contractor  as  principal. 

Such  securities  must  be  delivered  to  the  bond-approving  officer  at  the  obligor's 
risk  and  expense.  (See  Treasury  Dept.  Circular  No.  154  of  April  30,  1926.)  No 
responsibility  attaches  to  a supply  officer  with  reference  to  such  securities.  As 
to  responsibility  for  the  securities  after  their  receipt  by  the  bond-approving 
officer,  the  Government  assumes  no  obligation,  as  it  is  only  a bailee  for  the 
benefit  of  the  obligor  with  respect  to  the  securities,  but  said  securities  are  kept 
under  safeguards  rigidly  applied,  as  are  other  securities  in  the  possession  of  and 
belonging  to  the  Government  (File:  L4-1/L13-1  (290802),  August  15,  1929). 


DESERTION  : mark  of  ; removal  ; insanity. 

A man  deserted  from  the  Navy  December  28,  1927.  He  was  apprehended 
January  10,  1928.  Naval  hospital,  Mare  Island,  Calif.,  entered  diagnosis  of 
psychosis,  maniac  depressive,  in  line  of  duty.  Naval  hospital,  Washington,  D.  C., 
concurred.  Evidence  showed  queer  actions  before  desertion.  Held:  Facts  in  case 
indicate  man  was  mentally  unbalanced  at  time  of  his  desertion  from  the 
Navy  and  had  been  for  some  time  prior  thereto,  therefore  mark  of  desertion 
may  legally  be  removed  from  his  service  record  (File:  MM-Travis,  Jas.  J./P13-8 
(2)  (290522),  July  31,  1929). 


[P.  14]  DESERTION : mark  of;  removal;  insanity. 

An  enlisted  man  absented  himself  without  leave  after  serving  more  than  14 
years  with  a good  record  and  was  found  to  be  insane  when  he  came  under 
naval  jurisdiction  nearly  1 year  later.  Medical  expert  of  opinion  that  insan- 
ity existed  when  he  left  the  service  and  “his  act  of  being  absent  over  leave 
was  an  early  symptom  of  his  psychosis  and  for  which  he  was  not  responsible.” 
In  view  of  his  long  service,  fact  of  unmistakable  insanity  at  time  of  apprehension, 
and  professional  opinion  of  medical  expert,  held,  that  said  man  should  be 
given  the  benefit  of  the  doubt  and  the  mark  of  desertion  be  removed  from  his 
record  and  pay  accounts  as  erroneous  (File:  MM-Stallo,  Frank  J/A17-20 
(281108),  August  10,  1929,  citing  Ann.  Cas.  1915B,  1009). 


DISCHARGE : character  of. 

A man  enlisted  for  4 years  on  July  13,  1916;  in  1918  he  was  convicted  of 
absence  over  leave  and  sentenced  to  confinement  and  dishonorable  discharge. 
Subsequently,  unexecuted  portion  of  confinement  was  remitted  and  his  retention 
in  the  service  authorized,  provided  his  conduct  for  1 year  from  October  11, 
1918,  warranted  his  further  retention  in  the  service,  otherwise  he  was 
to  be  dishonorably  discharged  in  the  discretion  of  his  commanding  officer; 
on  January  20,  1919,  he  deserted.  On  September  20,  1921,  he  reported  on 
board  a receiving  ship,  from  which  he  was  evicted  on  September  30,  1921,  by 
order  of  the  Bureau  of  Navigation : Held,  that  the  dishonorable  discharge  may 
now  be  executed  by  direction  of  the  Navy  Department,  his  probation  having  been 
violated  by  his  desertion,  which  made  it  impossible  for  his  commanding  officer 
to  exercise  his  discretion  (File:  MM-Miller,  Lee/P19-1  (290723),  August  8,  1929). 
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DOUBLE  JEOPARDY : general  court-martial  prisoner  released  on  writ  of 

HABEAS  CORPUS  AFTER  PROOF  OF  ; ACTION  BY  NAVY  DEPARTMENT. 

ABSENCE.  UNAUTHORIZED : making  good  time  lost. 

A general  court-martial  prisoner  was  released  on  writ  of  habeas  corpus,  it 
appearing  that  prior  to  the  general  court-martial  he  had  been  tried  and  acquitted 
before  the  magistrate  court,  Cristobal,  C.  Z.,  on  a charge  which  embraced  the 
identical  offense  which  was  laid  under  one  of  two  charges  in  said  general  court 
martial.  In  the  meantime  his  enlistment  had  expired. 

No  question  was  raised  as  to  the  legality  of  his  conviction  on  the  other  charge 
“Absence  over  leave,”  so  far  as  the  sentence  did  not  exceed  the  legal  limitation 
of  punishment  therefor. 

The  Secretary  of  the  Navy  remitted  the  entire  unexecuted  portion  of  the 
general  court-martial  sentence  and  directed  that,  if  requested  by  him,  the  man 
be  immediately  restored  to  duty  [P.  15]  in  his  former  rating  and  permitted  to 
make  good  time  lost  in  accordance  with  the  act  of  May  21,  1928  ( 45  Stat.  620;  34 
U.  S.  C.  Sup.  Ill,  183a). 

Should  be  not  request  restoration  to  duty,  it  was  directed  that  he  be  issued 
an  honorable  discharge  and,  if  applied  for,  be  immediately  reenlisted  in  his 
former  rating  (File:  MM-Kelley,  James  A/A17-20  ( 290625)  ; G.  C.  M.  rec.  no. 
69031).  See  Compt.  Gen.  decision  in  this  case  A-28114,  July  17,  1929.  See  also 
case  of  Thomas  F.  Flynn,  who  was  tried  and  convicted  by  general  court  martial 
for  irregularities  based  upon  the  identical  incident  for  which  Kelley  (supra)  was 
tried  and  convicted.  He  was  also  arraigned  with  Kelley  in  the  civil  court  and 
was  the  subject  of  proceedings  therein  upon  which  the  habeas  corpus  proceed- 
ings in  Kelley’s  case  were  based.  Therefore,  and  since  Flynn’s  enlistment  had 
not  expired,  the  entire  unexecuted  portion  of  the  general  court-martial  sentence 
in  his  case  was  remitted  and  he  was  restored  to  duty  in  his  former  rating  (File: 
MM-Flynn,  Thomas  F/P13-10  ( 5)  (280801),  July  25,  1929;  G.  C.  M.  rec.  no. 
69032).  ' 


GUAM  : SENTENCE  IMPOSED  BY  CIVIL  COURTS  OF. 

Accused  tried  by  island  court  of  Guam  and  found  guilty  by  plea  of  wilfully 
and  knowingly  causing  a “light  disturbance  of  public  order  by  making  loud 
noises  with  his  mouth,”  and  resisting  arrest.  For  these  offenses  he  was  sen- 
tenced to  imprisonment  for  one  month  and  one  day,  and  to  pay  a fine  of  $34  for 
both  charges  and  $50  costs.  Imprisonment  was  remitted  for  reason  that  accused 
was  an  enlisted  man  in  the  United  States  Marine  Corps. 

Navy  Department  was  of  opinion  that  penalty  is  excessive  and  directed  that 
it  be  mitigated  unless  circumstances  exist  of  which  the  Navy  Department  is  not 
cognizant  (File:  EG54/A17-4  (290625)  ; August  17,  1929). 


JURISDICTION : lakehurst,  n.  j.,  writ  of  attachment — service  and  execu- 
tion BY  STATE  AUTHORITIES. 

Inasmuch  as  the  hangar  at  Lakehurst  is  situated  upon  land  the  title  to  which 
is  not  completely  vested  in  the  United  States,  the  State  authorities  have  juris- 
diction to  serve  and  execute  writ  of  attachment  on  the  German  Graf  Zeppelin 
temporarily  housed  there.  If  the  zeppelin  is  not  removed  by  the  sheriff  at  time 
specified  by  the  Navy  Department,  State  authorities  cannot  compel  naval  author- 
ities to  prevent  its  removal  by  the  owners,  or  to  house  or  otherwise  retain 
custody  of  zeppelin,  and  naval  authorities  may  assist  in  its  removal  by  the 
owners  (File:  A4-6  (2)/EF30  (290830),  August  31,  1929). 


[P.  16]  LEAVE  OF  ABSENCE  : officers  ; computation  of. 

Under  article  1727  (3),  Navy  Regulations,  held : The  day  of  departure  is  a 
day  of  duty.  The  hour  of  departure  is  immaterial  so  far  as  the  actual  counting 
of  leave  is  concerned,  but  it  rests  within  the  discretion  of  the  commanding 
officer  as  to  the  hour  at  which  he  will  permit  an  officer  to  leave  the  ship 
(File:  A2-1  (290812),  August  23,  1929). 
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MISCONDUCT:  death  not  result  of;  evidence  incomplete. 

After  an  argument,  taxicab  driver  pushed  decedent  from  running  board  and 
drove  away  rapidly;  decedent  grabbed  taxicab  and  ran  alongside  of  it  for  a 
short  distance;  taxicab  swerved  and  decedent  fell,  sustaining  injuries  which 
resulted  in  his  death;  some  evidence  that  deceased  was  intoxicated,  but  not 
convincing,  and  in  any  event  not  shown  that  indulgence  in  liquor  was  a causal 
factor  in  his  death  or  contributed  thereto ; also  lack  of  evidence  as  to  causes 
of  the  argument : Held , that  doubt  should  be  resolved  in  favor  of  deceased  and 
accordingly  that  death  was  not  the  result  of  his  own  misconduct  (File: 
MM-Piatt,  Herschel  A/A17-24  (290620),  July  30,  1929). 


SELECTION  : CONSTRUCTION  OF  ACT  OF  MARCH  2,  1920  (45  STAT.,  PRIVATE  NO.  487), 

RE  CAPTAIN  WALTER  R.  GHERARDI,  U.  S.  NAVY. 

The  Act  of  March  2,  1929  (45  Stat.,  Private  No.  487),  provides: 

“That  the  Line  Selection  Board  of  the  Navy,  as  provided  by  United 
States  Code,  title  34,  section  292,  in  its  consideration  of  the  officers  eligible 
for  consideration  for  selection  for  promotion  to  the  grade  of  rear  admiral 
may  base  its  recommendation  in  the  case  of  Captain  Walter  R.  Gherardi 
upon  his  comparative  fitness  for  the  shore  duties  of  the  grade  of  rear 
admiral:  Provided,  That  in  the  event  of  his  selection  and  subsequent 
promotion  he  shall  be  carried  as  an  additional  number  in  grade.” 

Held:  The  selection  board  is  authorized  by  this  act  to  consider  the  qualifica- 
tions of  Captain  Walter  R.  Gherardi,  U.  S.  Navy,  for  promotion  to  the  grade 
of  rear  admiral  upon  the  basis  of  his  fitness  for  the  shore  duties  of  that  grade 
as  compared  with  the  fitness  for  such  shore  duties  of  all  other  officers  who  are 
eligible  for  consideration,  eliminating  from  consideration  all  question  of  Captain 
Gherardi’s  fitness  for  sea  duties,  both  individually  and  as  compared  with 
other  officers  who  are  eligible  for  consideration  (File:  OO-Gherardi,  Walter 
R/P17-2  (290729),  August  23,  1929). 


[P.  17]  TAXATION : state  tax  on  automobiles  of  naval  personnel. 

Question  submitted  as  to  whether  automobiles  belonging  to  personnel  of  the 
U.  S.  S.  Lexington  not  legal  residents  of  the  State  of  California  but  merely  resid- 
ing temporarily  therein  incident  to  the  performance  of  duty  are  subject  to  tax 
levied  by  the  State. 

Held:  If  these  automobiles  are  housed  on  property  belonging  to  the  United 
States  they  are  not  subject  to  a levy  of  personal  property  tax  thereon  by  the 
State  of  California.  However,  if  not  housed  on  property  of  the  United  States, 
but  having  an  actual  situs  within  the  State  of  California,  that  State  may  levy 
a tax  on  said  automobiles  (File:  N33-1/L14-1  (290725),  August  15,  1929,  citing 
file  28472-131,  April  22, 1926 ; Marye  v.  B.  & O.  R.  Co.,  127  U.  S.  117 ; L.  R.  A.  1915 
C.  p.  909  (b)  ; Pullman'’ s Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18;  26  R.  C.  L. 
“Taxation”  secs.  244r-247 ; see  also  Naval  Digest,  1916,  p.  462,  and  1921,  p.  157, 
and  C.  M.  O.  6,  1926,  p.  11). 

C.  M.  O.  9—1929 

[P.  3]  EVIDENCE  : opinion,  improperly  admitted. 

PAY  CLERKS  : amenable  to  provisions  of  manual  of  supply  corps. 

PUBLIC  FUNDS : safeguarding  of  ; use  of  money  bags. 

FINDINGS  AND  ACQUITTAL : disapproved. 

Pay  Clerk  Earl  W.  Gardner,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commander  Destroyer  Squadrons,  Battle  Fleet,  U.  S.  Fleet,  on  board 
the  U.  S.  S.  Melville  on  July  16,  1929,  and  acquitted  of  the  following  charge : 
Neglect  of  duty  (failing  properly  to  safeguard  United  States  funds  in  his  custody 
by  failing  to  use  a money  bag  to  transport  same). 

O11  August  2,  1929,  the  convening  authority  placed  the  following  remarks  on  the 
record : 
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“In  reviewing  the  foregoing  general  court-martial  ease  of  Earl  W.  Gardner 
pay  clerk.  U.  S.  Navy,  it  is  noted  that  in  several  instances  the  accused  asked 
questions  of  a witness  which  called  for  an  opinion  upon  the  specific  issue 
which  the  court  should  determine  from  its  own  opinion.  A witness  not  quali- 
fied as  an  expert  can  only  give  his  opinion  on  facts  cognizable  by  the  senses ; 
what  a witness  thinks  in  respect  to  matters  in  issue  is  matter  of  opinion 
which  he  should  not  be  allowed  to  state.  It  was  clearly  the  duty  of  the  judge 
advocate  to  have  objected  to  this  testimony. 

“Since  the  accused  in  this  case  admitted  his  guilt  to  the  averments  set  forth 
in  the  specification,  the  only  question  for  the  court  to  decide  was  whether 
or  not  the  provisions  of  the  Manual  of  the  Supply  Corps,  which  were  violated, 
applied  to  pay  clerks  as  well  as  officers  of  the  Supply  Corps.  The  court- 
martial  order  [No.  8 — 1924,  p.  10]  upon  which  the  accused  based  his  defense 
covers  a specific  section  of  the  Manual  of  the  Supply  Corps  and  cannot 
properly  be  used  [P.  4]  as  a guide  in  determining  the  application  of  other 
sections  of  the  manual  to  personnel  of  the  Navy.  From  a study  of  the  word- 
ing of  section  2047,  Manual  of  the  Supply  Corps,  the  convening  authority  is 
of  the  opinion  that  this  section  applies  with  equal  force  to  all  persons  in  the 
naval  service,  regardless  of  rank  or  rating,  who  have  custody  of  Government 
funds.  Having  in  mind  the  high  degree  of  care  exacted  by  the  statutes  for 
the  safe  custody  of  Government  funds,  it  is  the  opinion  of  the  convening 
authority  that  the  court  should  have  found  the  accused  guilty  as  charged. 

“Subject  to  the  above  remarks,  the  proceedings  are  approved.  The  finding 
and  acquittal  are  disapproved.  The  accused  has  been  released  from  arrest 
and  restored  to  duty.” 

On  September  20,  1929,  the  Judge  Advocate  General  of  the  Navy  placed  the 
following  remarks  on  the  record  : 

“1.  Pay  Clerk  Earl  W.  Gardner,  U.  S.  Navy,  was  tried  by  general  court 
martial  convened  by  the  commander  Destroyer  Squadron,  Battle  Fleet,  on 
charge  of  ‘Neglect  of  duty.’  The  court  found  the  specification  not  proven 
and  acquitted  him  of  the  charge.  The  convening  authority  disapproved  the 
finding  and  acquittal. 

“2.  The  specification  under  which  the  accused  was  tried  alleged,  in  effect, 
that  having  been  detailed  by  the  supply  officer  to  pay  the  semimonthly  money 
to  the  officers  and  crew  of  another  ship,  the  accused  neglected  his  duty  in  that 
he  failed  to  use  a money  bag  in  transporting  the  funds  from  ship  to  ship, 
and  as  a result  of  that  neglect  approximately  three  thousand  dollars  of  Gov- 
ernment money  was  lost  overboard.  The  accused  admitted  the  material 
averments  of  the  specification  but  based  his  defense  upon  two  grounds. 

“3.  The  first  point  made  by  the  defense  was  that  inasmuch  as  he  is  a pay 
clerk  he  is  not  amenable  to  the  provisions  of  the  Manual  of  the  Supply 
Corps.  To  support  this  contention  the  accused  cited  Court  Martial  Order  8, 
1924,  10.  The  court-martial  order  in  question,  cited  by  the  accused,  referred 
to  a particular  paragraph  of  the  Bureau  of  Supplies  and  Accounts  Manual 
and  had  application  only  to  the  particular  situation  therein  involved.  It 
was  never  intended  by  that  court-martial  order  or  any  other  enunciation 
of  the  Office  of  the  Judge  Advocate  General,  to  intimate  or  suggest  that  pay 
clerks  are  not  amenable  to  the  provisions  of  the  Bureau  of  Supplies  and 
Accounts  Manual  or  to  any  other  official  publications  of  the  Navy  Department 
under  whose  provisions  the  duties  of  these  officers  would  bring  them.  The 
convening  authority  very  properly  pointed  out  that  the  provisions  of  the 
Bureau  manual  relating  to  the  safeguarding  of  public  funds  applied  [P.  5] 
with  equal  force  to  all  persons  of  the  naval  service,  regardless  of  rank  or 
rating,  who  have  custody  of  Government  funds.  This  proposition  appears 
so  plain  and  reasonable  on  its  face  that  it  should  be  unnecessary  to  refer  to 
authority  to  sustain  it.  However,  if  any  doubt  is  entertained  on  the  subject, 
it  is  only  necessary  to  point  to  Naval  Courts  and  Boards,  1923,  issued  for 
the  government  of  all  persons  attached  to  the  naval  service.  On  the  inside 
of  the  cover  page  of  this  publication  there  is  contained  the  following  state- 
ment, approved  by  the  President  of  the  United  States : 

“ ‘It  is  hereby  required  and  directed  that  all  officers  and  other  persons 
belonging  to  the  Navy,  so  far  as  the  duties  of  each  are  concerned,  make  them- 
selves acquainted  with,  observe,  and  comply  with  the  provisions  contained 
herein.’ 
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“In  section  3,  chapter  I,  of  the  same  publication  there  are  enumerated  a 
number  of  sources  of  written  naval  law,  and  in  subparagraph  (d)  under 
the  heading  ‘Orders  and  instructions’  there  are  mentioned  manuals  of  the 
separate  bureaus  of  the  Navy  Department. 

“4.  The  second  point  raised  by  the  accused  was  that  section  2047  of  the 
Bureau  of  Supplies  and  Accounts  Manual,  containing  instructions  for  the  use 
of  a money  bag  under  certain  conditions  therein  specified,  had  no  applica- 
tion to  the  situation  prevailing  in  the  instant  case  and  that  accordingly  he 
was  under  no  obligation  to  use  a money  bag.  Without  going  into  the  ques- 
tion as  to  whether  the  section  of  the  bureau  manual  referred  to  does  or 
does  not  specifically  cover  the  instant  case,  it  is  pertinent  to  call  attention 
to  the  fact  that  the  specification  preferred  against  the  accused  contains  no 
reference  to  that  section  of  the  Bureau  of  Supplies  and  Accounts  Manual 
and  does  not  allege  a violation  thereof.  The  specification  alleges  that  hav- 
ing the  duty  of  safeguarding  some  three  thousand  dollars  of  Government 
money  he  neglected  to  safeguard  that  money  by  failing  to  use  a money  bag. 

“5.  Money  bags  available  on  requisition  are  specially  constructed  to  the 
end  that  Government  funds  placed  therein  may  be  properly  safeguarded. 
It  is  a long-established  custom  for  paymasters  and  their  assistants  to  use 
these  money  bags  on  every  occasion  when  public  money  is  being  transported 
from  ship  to  ship  or  otherwise  transported  where  there  may  be  danger  of 
loss.  Even  though  it  may  be  contended  that  section  2047  of  the  manual  does 
not  specifically  cover  the  present  situation  it  cannot  be  denied  that  it,  to 
say  the  least,  is  informative  of  what  the  Navy  Department  considers  is  the 
proper  and  reasonably  safe  means  of  insuring  against  loss  of  Government 
funds  in  [P.  6]  transporting  same.  The  accused  in  this  case  admitted 
that  in  transporting  some  three  thousand  dollars  from  one  ship  to  another 
he  resorted  to  no  further  means  of  safeguarding  those  funds  than  to  wrap 
the  currency  in  paper  secured  by  rubber  bands,  and  so  carried  it  under  his 
arm.  It  appears  that  in  proceeding  along  the  dock  the  accused  in  some 
way  fell  into  the  water  and  lost  the  money. 

“6.  Section  2158  of  the  bureau  manual  points  out  that  an  officer  assuming 
the  custody  of  money  undertakes  by  that  assumption  that  he  will  exercise 
that  care  and  diligence  which  a cautions,  prudent,  and  diligent  person  ap- 
plies to  his  own  affairs.  This  office  is  firmly  convinced  that  the  accused  in 
this  case  not  only  failed  to  conform  to  well-recognized  custom  in  neglecting 
to  use  a money  bag,  but  also  in  following  such  a procedure  as  was  used  by 
him  in  this  case  he  failed  to  exercise  the  care  and  diligence  required  by 
the  last-cited  section  of  the  bureau  manual. 

“7.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings  are  legal,  but,  for  the  reasons  hereinbefore  given,  the  Judge 
Advocate  General  concurs  in  the  action  of  the  convening  authority  in 
disapproving  the  finding  and  acquittal  in  this  case.” 

On  September  26, 1929,  the  Acting  Secretary  of  the  Navy  approved  the  remarks 
of  the  Judge  Advocate  General. 


FINDINGS  AND  ACQUITTAL : reasons  not  readily  determinate  ; meaning  of 

WORD  “OFFICIALLY”  APPARENTLY  MISCONCEIVED  BY  COURT. 

Chief  Boatswain  George  P.  Childs,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Philadelphia, 
Pa.,  on  August  9,  1929,  and  acquitted  of  the  following  charge:  Falsehood. 

On  September  13,  1929,  the  Judge  Advocate  General  placed  the  following 
remarks  on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Chief  Boatswain  George  P.  Childs,  U.  S.  Navy,  it  is  noted  that 
accused  was  tried  and  acquitted  on  the  charge  ‘Falsehood’  (2  specifications). 

“2.  From  the  evidence  adduced,  the  reasons  for  the  acquittal  are  not 
readily  determinate.  That  the  court  misconceived  the  meaning  of  the 
word  ‘officially’  as  set  forth  in  the  specifications,  and  was  misled  and 
diverted  from  the  determination  of  the  gist  of  the  offense  by  the  defense 
both  in  its  objections  and  closing  argument  is  indicated  by  the  following 
erroneous  rulings. 
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“On  page  seven  of  the  record  the  judge  advocate  questioned  a witness 
for  the  prosecution  as  follows: 

“‘9.  Q.  What  did  he  reply?’ 

[P.  7]  The  counsel  for  the  accused  objected  to  this  question  for  the 
reason  that  it  had  not  been  shown  that  the  witness  had  any  official  right  to 
request  the  information.  The  judge  advocate  replied  that  the  witness  had 
told  the  accused  that  he  had  received  information  that  he  had  bought  an 
automobile  and  he  was  questioning  him  in  that  regard.  The  court  sustained 
the  objection. 

“On  page  ten  the  judge  advocate  questioned  the  same  witness  as  follows : 

“ ‘23.  Q.  Did  he  tell  you  these  facts?’ 

“The  counsel  for  the  accused  objected  on  the  grounds  that  the  specifica- 
tions read  ‘upon  being  questioned  officially’  and  that  it  had  not  been  shown 
that  he  was  questioned  officially.  The  judge  advocate  replied  that  it  had 
been  shown  that  the  accused  was  sent  for  for  official  purposes,  that  the 
witness  was  acting  in  his  official  capacity  and  that  he  told  the  accused  he 
had  received  information  that  the  accused  had  bought  an  automobile.  The 
court  sustained  the  objection. 

“On  page  fifty- two  counsel  questioned  the  accused  who  was  a witness 
in  his  own  behalf  as  follows : 

“ ‘27.  Q.  Was  the  impression  made  on  your  mind  that  Captain  Lammers 
was  questioning  you  officially?’ 

“The  judge  advocate  objected  to  this  question  on  the  grounds  that  it  was 
improper  and  irrelevant.  The  court  did  not  sustain  the  objection. 

“Again,  the  counsel  for  the  accused  in  his  closing  argument  stated : 

“ * * Captain  Lammers,  in  my  opinion,  and  it  is  for  you  to  say 

and  not  I,  did  not  act  in  his  official  capacity  * * *.’ 

“3.  The  word  ‘officially’  had  no  unusual  meaning.  It  but  indicated  that 
the  pleader  meant  that  the  conversation  referred  to  was  not  of  a social 
character  but  was  one  carried  on  in  line  of  duty.  The  evidence  adduced 
shows  that  the  accused  was  cognizant  that  his  financial  status  had  been 
investigated  by  the  commanding  officer  of  the  U.  S.  S.  Mercy  and  the  fact 
that  the  accused  had  been  detached  from  that  ship  did  not  relieve  him  from 
giving  truthful  answers  to  the  questions  of  his  former  commanding  officer. 
The  questioning  of  the  accused  by  the  commanding  officer  of  the  U.  S.  S. 
Mercy  was  clearly  official  in  nature. 

“4.  The  accused  testified  under  oath  that  he  had  not  made  the  statements 
attributed  to  him  by  the  commanding  officer.  Furthermore,  it  would  appear 
from  this  testimony  that  the  court  might  have  based  its  acquittal  upon  a 
misunderstanding  on  the  part  of  the  commanding  officer. 

[P.  8]  This,  being  a question  of  fact,  was  within  the  province  of  the 
court. 

“5.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that 
the  proceedings,  findings,  and  acquital  are  legal.” 

On  September  21,  1929,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  acquittal  in  this  case,  subject  to  the  remarks  of  the  Judge  Advo- 
cate General. 


JEOPARDY,  FORMER:  identity  of  offenses. 

CHARGES  AND  SPECIFCATIONS : duplication  of  charges. 

DISBURSING  OFFICERS : payment  of  money  to  himself  by  officer  of  supply 

CORPS  CONTRARY  TO  DECISIONS  OF  COMPTROLLER  GENERAL  AND  CONTRARY  TO  IN- 
STRUCTIONS OF  NAVY  DEPARTMENT. 

Lieutenant  J.  W.  Cavanagh,  Supply  Corps,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Wash- 
ington, D.  C.,  May  20  to  June  6,  1929,  on  the  following  charges  and  specifications : 

Charge  I. — Embezzlement  of  money  of  the  United  States  intended  for  the  naval 
service  thereof. 

Specification  1. — In  that  Joseph  W.  Cavanagh,  now  a passed  assistant  pay- 
master, Supply  Corps,  U.  S.  Navy,  with  the  rank  of  lieutenant,  while  so  serving 
on  board  the  U.  S.  S.  Henderson  as  disbursing  officer  of  said  ship,  having  re- 
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ceived  into  bis  possession  and  under  bis  control  in  tlie  execution  and  under 
the  color  of  bis  office  as  aforesaid,  various  and  sundry  sums  of  money,  exact 
amounts  to  the  relator  unknown,  in  lawful  money  of  the  United  States,  property 
of  the  United  States  intended  for  the  naval  service  thereof,  as  he,  the  said 
Cavanagh,  well  knew,  did,  during  the  period  from  January  1,  1928,  to  March  31, 
1928,  exact  date  or  dates  to  the  relator  unknown,  on  board  said  ship,  feloniously 
embezzle  and  convert  to  his  own  use  part  of  said  money,  exact  amounts  to  the 
relator  unknown,  amounting  in  all  to  about  three  hundred  one  dollars  and  fifty 
cents  ($301.50),  property  of  the  United  States  intended  for  the  naval  service 
thereof,  received  into  his  possession  and  under  his  control  as  aforesaid. 

Specification  2. — In  that  Joseph  W.  Cavanagh,  now  a passed  assistant  pay- 
master, Supply  Corps,  U.  S.  Navy,  with  the  rank  of  lieutenant,  while  so  serving 
at  the  U.  S.  Navy  Yard,  Philadelphia,  Pennsylvania,  having,  while  serving  on 
board  the  U.  S.  S.  Henderson  as  disbursing  officer  of  said  ship,  during  the  period 
from  April  1,  [P.  9]  1927,  to  December  31,  1927,  received  into  his  possession 

and  under  his  control  in  the  execution  and  under  the  color  of  his  office  as  afore- 
said, various  and  sundry  sums  of  money,  exact  amounts  to  the  relator  unknown, 
in  lawful  money  of  the  United  States,  property  of  the  United  States,  intended 
for  the  naval  service  thereof,  as  he,  the  said  Cavanagh,  well  knew,  and  hav- 
ing received  a demand  from  the  Secretary  of  the  Navy,  dated  March  8,  1929, 
addressed  to  him,  the  said  Cavanagh,  for  deposit  on  or  before  March  20,  1929, 
of  the  sum  of  three  thousand  three  hundred  three  dollars  and  forty  cents 
($3,303.40),  part  of  the  various  and  sundry  sums  aforementioned,  did,  knowingly, 
willfully,  and  without  lawful  authority,  fail  to  deposit  as  demanded  as  aforesaid 
by  the  Secretary  of  the  Navy,  the  said  sum  of  money,  property  of  the  United 
States,  intended  for  the  naval  service  thereof,  received  into  his,  the  said 
Cavanagh’s  possession,  and  under  his,  the  said  Cavanagh’s  control  as  afore- 
said, and  has  ever  since  continued  in  such  failure,  and  he,  the  said  Cavanagh, 
did  therein  and  thereby,  on  or  about  March  20,  1929,  at  the  said  navy  yard, 
embezzle  the  said  sum  of  three  thousand  three  hundred  three  dollars  and  forty 
cents  ($3,303.40),  part  of  the  aforesaid  various  and  sundry  sums  of  money, 
property  of  the  United  States  intended  for  the  naval  service  thereof,  received 
into  his  possession  and  under  his  control  as  aforesaid. 

Charge  II.  Conduct  to  the  prejudice  of  good  order  and  discipline. 

Specification  1. — In  that  Joseph  W.  Cavanagh,  now  a passed  assistant  pay- 
master, Supply  Corps,  U.  S.  Navy,  with  the  rank  of  lieutenant,  while  so  serving 
on  board  the  U.  S.  S.  Henderson  as  disbursing  officer  of  said  ship,  having  re- 
ceived into  his  possession  and  under  his  control  in  the  execution  and  under 
color  of  his  office  as  aforesaid,  various  and  sundry  sums  of  money,  exact  amounts 
to  the  relator  unknown,  in  lawful  money  of  the  United  States,  property  of  the 
United  States  intended  for  the  naval  service  thereof,  to  be  disbursed  and  ac- 
counted for  by  the  said  Cavanagh,  in  accordance  with  law  and  subject  to 

decisions  of  the  Comptroller  General  of  the  United  States  and  the  orders  of 

lawful  authority,  did,  during  the  period  from  January  1,  1928,  to  March  31, 

1928,  exact  date  to  the  relator  unknown,  on  board  said  ship,  wrongfully,  will- 

fully and  without  lawful  authority,  pay  to  himself  from  money  of  the  United 
States  in  his  possession  and  under  his  control  as  aforesaid,  a sum  of  about 
three  hundred  one  dollars  and  fifty  cents  ($301.50),  in  settlement  of  a claim 
which  he,  the  said  Cavanagh,  asserted  against  the  United  States  for  pay  and 
allowances  alleged  to  be  due  him  for  said  period  from  January  1,  1928,  to 
[P-  10]  March  31,  1928,  on  account  of  differences  in  pay  and  allowances  be- 
tween the  third  and  fourth  pay  periods^ contrary  to  decisions  of  the  Comptroller 
General  of  the  United  States  and  instructions  of  the  Navy  Department  con- 
struing the  joint  service  pay  act  of  June  10,  1922,  which  decisions  and  instruc- 
tions had  been  published  by  the  Navy  Department  for  the  information  and 

guidance  of  all  naval  officers  of  the  Supply  Corps,  and  contrary  to  the  law 

governing  the  settlement  and  adjustments  of  claims  and  demands  against  the 
United  States. 

Specification  2. — In  that  Joseph  W.  Cavanagh,  now  a passed  assistant  pay- 
master, Supply  Corps,  U.  S.  Navy,  with  the  rank  of  lieutenant,  while  so  serving 
at  the  U.  S.  Navy  Yard,  Philadelphia,  Pennsylvania,  having,  on  or  about  March  8. 

1929,  received  a letter,  addressed  to  him  by  the  Secretary  of  the  Navy  in  tenor  as 
follows : 
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“OO-Cavanagh,  Joseph  W/L10-5  (281124) 

“D2 

“Department  of  the  Navy, 

“ Washington , March  8,  1929. 

“From:  The  Secretary  of  the  Navy. 

“To:  Lieutenant  Joseph  W.  Cavanagh,  Supply  Corps,  U.  S.  Navy. 

“Via : Commandant,  Navy  Yard,  Philadelphia,  Pa. 

“Subject:  Demand  for  deposit  of  unauthorized  payments  made  to  yourself 
in  the  amount  of  $3,303.40. 

“1.  The  records  of  the  Navy  Department  show  that,  while  carrying  your 
own  accounts,  you  credited  yourself  during  the  quarter  ending  June  30, 
1927,  with  $2,697.40,  representing  difference  between  the  pay  and  allowances 
of  the  third  and  fourth  pay  periods  from  March  29,  1925,  to  June  30,  1927 ; 
and  that  during  the  first  and  second  quarters,  1928,  you  credited  yourself 
further  with  the  sums  of  $302.70  and  $303.30,  respectively,  similarly  repre- 
senting difference  between  the  pay  and  allowances  of  the  third  and  fourth 
pay  periods. 

“2.  By  decisions  of  March  14,  1924,  A-140,  31  MS.  Comp.  Gen.  487,  case 
of  Lieutenant  M.  Baum;  December  4,  1923,  3 Comp.  Gen.  353;  September 
3,  1924,  4 id.  249;  and  October  18,  1924,  4 id.  338,  the  Comptroller  General 
held  that  lieutenants  of  the  Staff  Corps  of  the  Navy  were  entitled  to 
fourth-period  pay  only  if  they  had  seventeen  years’  service  authorized 
to  be  counted  for  pay,  or  if  their  total  commissioned  service  equaled  that 
of  a lieutenant  commander  of  the  line  drawing  the  pay  of  the  fourth 
period ; by  decision  of  December  21,  1925,  A-12385,  52  MS.  Comp.  Gen.  911, 
[P.  11]  the  limitation  in  the  comparison  of  service  to  commissioned  service 
was  amplified  by  a specific  holding  that  enlisted  service  might  not  be 
counted  in  such  comparison. 

“3.  The  above  credits  for  fourth-period  pay  and  allowances  were  made 
by  you  contrary  to  the  above-cited  decisions  of  the  Comptroller  General 
since,  on  June  30,  1927,  you-  did  not  have  seventeen  years’  service  and 
had  but  nine  years,  five  months,  and  five  days  commissioned  service 
and  had  furnished  no  citation  to  the  service  record  of  any  lieutenant 
commander  of  the  line  drawing  the  pay  of  the  fourth-pay  period  with 
such  or  a less  amount  of  commissioned  service. 

“4.  The  records  of  the  Navy  Department  show  that,  under  date  of 
March  29,  1928,  April  4,  1928,  and  June  26,  1928,  respectively,  the  Comp- 
troller General,  through  the  chief  of  the  audit  division  of  the  General 
Accounting  Office,  notified  you  of  a disallowance  in  your  accounts  of  the 
credits  for  $2,697.40,  $302.70,  and  $303.30,  respectively,  as  aforesaid  for 
the  increased  pay  and  allowances  of  the  fourth-pay  period  and  made 
demand  upon  you  for  the  deposit  of  the  said  amounts. 

“5.  Demand  is  hereby  again  made  upon  you  for  deposit  of  $3,303.40, 
the  total  of  the  amounts  aforesaid,  on  or  before  March  20,  1929. 

“6.  You  will  acknowledge  receipt  of  this  letter. 

“(S.)  C.  F.  Adams.” 

did,  notwithstanding  the  lawful  order  of  the  Secretary  of  the  Navy  contained 
therein,  to  deposit  the  amount  of  three  thousand  three  hundred  three  dollars 
and  forty  cents  ($3,303.40)  on  or  before  March  20,  1929,  wilfully,  wrongfully, 
and  without  proper  authority  neglect  and  fail  and  has  ever  since  neglected  and 
failed  to  make  such  deposits,  and  did  therein  and  thereby  wilfully  disobey 
the  lawful  order  of  the  Secretary  of  the  Navy. 

Charge  III. — Conduct  unbecoming  an  officer  and  a gentleman. 

Specification. — In  that  Joseph  W.  Cavanagh,  now  a passed  assistant  pay- 
master, Supply  Corps,  U.  S.  Navy,  with  the  rank  of  lieutenant,  having,  on  or  about 
March  29,  1928,  while  so  serving  on  board  the  U.  S.  S.  Henderson,  received  a 
letter  from  the  Comptroller  General  of  the  United  States  demanding  that  he,  the 
said  Cavanagh,  deposit  the  amount  of  two  thousand  six  hundred  ninety-seven 
dollars  and  forty  cents  ($2,697.40),  on  or  before  May  10,  1928,  and  having,  on  or 
about  April  4,  1928,  received  a letter  from  the  said  Comptroller  General  of  the 
United  States  demanding  that  he,  the  said  Cavanagh,  deposit  the  amount  of 
[P.  12]  three  hundred  two  dollars  and  seventy  cents  ($302.70),  on  or  before  May 
17.  1928,  he,  the  said  Cavanagh,  did.  on  or  about  .Tune  8,  1928,  reply  to  the 
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Comptroller  General  of  the  United  States  with  a written  statement  in  tenor  as 
follows : 

“Bristol,  Penna., 

“334  Dorrance  Street, 

“ June  Sth,  1928. 

“The  Comptroller  General  of  the  U.  S., 

“General  Accounting  Office, 

“ Washington , D.  G. 

“Sir:  The  receipt  of  your  letters  A-RGY-112  of  March  29th  and  April  4th, 
1928,  is  herewith  acknowledged. 

“In  reply  thereto  you  are  respectfully  advised  that,  should  the  Supreme 
Court  of  the  United  States  overrule  the  decisions  of  the  Court  of  Claims  in 
‘The  Lenson  Case’  the  requests  contained  in  your  letters,  above  mentioned, 
will  be  complied  with. 

“Respectfully, 

“(S.)  J.  W.  Cavanagh, 
“Lieutenant  {SC),  U.  S.  N” 

and  the  Supreme  Court  of  the  United  States,  having  on  or  about  November  19, 
1928,  overruled  the  decisions  of  the  Court  of  Claims  in  the  case  of  Robert  H. 
Lenson  versus  The  United  States,  otherwise  known  as  the  Lenson  case,  he,  the 
said  Cavanagh,  did  neglect  and  fail  to  deposit  the  said  sums  of  money  or  either 
iff  them  or  any  part  thereof,  in  compliance  with  the  said  demands  contained  in 
the  said  letters  of  the  Comptroller  General  of  the  United  States,  as  he,  the  said 
Cavanagh,  said  he  would  do  in  his  written  statement  as  above  set  forth  and 
has  ever  since  continued  in  such  neglect  and  failure,  and  he,  the  said  Cavanagh. 
has  therein  and  thereby  exhibited  a dishonorable  indifference  to  his  written  word 
and  just  indebtedness  and  a disregard  of  his  obligations  as  an  officer  and  a 
gentleman. 

The  court  found  the  first  specification  of  the  first  charge  proved  in  part, 
proved  except  the  words  and  figures  “three  hundred  one  dollars  and  fifty  cents 
($301.50),”  which  words  and  figures  were  not  proved,  and  for  which  the  court 
substituted  the  words  and  figures  “two  hundred  ninety-four  dollars  and  twenty 
cents  ($294.20),”  which  words  and  figures  were  found  proved;  the  second  speci- 
fication of  the  first  charge  proved,  and  the  accused  guilty  of  the  first  charge. 
The  court  found  the  first  specification  of  the  second  charge  proved  in  part, 
proved  except  the  words  and  figures  “three  hundred  one  dollars  and  fifty  cents 
($301.50),”  which  words  and  figures  were  not  proved,  and  for  which  the  court 
substituted  the  words  and  figures  “two  hundred  ninety-four  dollars  and  twenty 
cents  ($294.20),”  which  words  and  figures  were  found  proved;  the  second  speci- 
fication of  the  second  charge  [P.  13]  proved,  and  the  accused  guilty  of  the 
second  charge.  The  court  found  the  specification  of  the  third  charge  proved  and 
the  accused  guilty  of  the  third  charge. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service  and  to  be  imprisoned  at  hard  labor  in  such  prison  or  penitentiary  as 
the  convening  authority  may  designate  for  a period  of  12  months. 

The  president  and  members  of  the  court  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  view  of  the  long  service  and  excellent 
record,  as  shown  by  his  fitness  reports,  and  the  fact  that  notice  from  the  Gen- 
eral Accounting  Office  that  civil  suit  had  been  requested  of  the  Department  of 
Justice  may  have  misled  him  as  to  the  proper  procedure.” 

On  September  3,  1929,  the  Judge  Advocate  General  placed  the  following- 
remarks  on  the  record : 

“1.  A review  of  the  record  of  proceedings  in  the  case  of  Lieutenant 
Joseph  W.  Cavanagh,  Supply  Corps,  U.  S.  Navy,  discloses  the  fact  that 
prior  to  arraignment  the  accused  made  a plea  in  bar  of  trial,  basing  his 
plea  upon  former  jeopardy  and  cited  the  charges  and  specifications  preferred 
by  the  Secretary  of  the  Navy  and  upon  which  the  accused  was  tried  and 
acquitted  on  October  18,  1928  (C.  M.  O.  1,  1929,  10)% 

“2.  The  right  of  an  accused  to  avail  himself  of  the  protection  afforded 
under  the  plea  of  former  jeopardy  is  so  well  known  as  to  require  no  discus- 
sion ; the  only  question  involved  in  this  case  is  whether  the  law  applies 
to  the  given  statement  of  facts. 

“3.  The  record  shows  that  the  accused  was  tried  by  general  court  martial 
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on  October  18,  1928,  on  the  charges  ‘Embezzlement  of  money  of  the  United 
State  intended  for  the  naval  service  thereof’  and  ‘Conduct  to  the  prejudice 
of  good  order  and  discipline.’  There  were  six  specifications  under  the  first 
charge  and  three  under  the  second. 

“4.  An  examination  of  the  specifications  of:  the  charges  under  which  the 
accused  was  formerly  tried  reveals  the  fact  that  the  fourth,  fifth,  and  sixth 
specifications  of  charge  I are  in  all  essential  features  identical  with  the 
offense  alleged  in  specification  2 of  charge  I in  the  present  case.  The  only 
difference  being  that  in  one  case  the  accused  was  called  upon  by  the  Comp- 
troller General  to  refund  the  money  while  in  the  other  the  Secretary  of  the 
Navy  made  the  demand. 

“5.  The  charge  of  embezzlement  in  this  case  is  a statutory  one  and  is 
set  forth  in  section  91  of  the  act  of  March  4,  1909,  as  follows : 

“‘Sec.  91.  (Failure  to  deposit  as  required.)  Whoever,  having  money  of 
the  United  States  in  his  possession  or  under  his  control,  shall  fail  to 
deposit  it  with  the  Treasurer,  [P.  14]  or  SQine  assistant  treasurer,  or 
some  public  depositary  of  the  United  States,  when  required  so  to  do  by 
the  Secretary  of  the  Treasury,  or  the  head  of  any  other  proper  depart- 
ment, or  by  the  accounting  officers  of  the  Treasury,  shall  be  deemed  guilty 
of  embezzlement  thereof,  and  shall  be  fined  in  a sum  equal  to  the  amount 
of  money  embezzled  and  imprisoned  not  more  than  ten  years  (35  Stat. 
1105:  sec.  5492,  R.  S.).’ 

“6.  The  essential  elements  of  the  crime  of  embezzlement  as  set  forth  in 
the  foregoing  statute  are : 

“‘(a)  The  accused  must  have  money  of  the  United  States  in  his  pos- 
session or  under  his  control. 

“‘(&)  The  accused  must  fail  to  deposit  it  with  the  Treasurer,  some 
assistant  treasurer,  or  some  public  depositary  of  the  United  States. 

“ ‘(c)  He  must  have  been  called  upon  to  deposit  the  aforesaid  Govern- 
ment funds  by  the  Secretary  of  the  Treasury,  the  head  of  a proper  depart- 
ment, or  the  accounting  officers  of  the  Treasury.’ 

“To  complete  the  act  of  embezzlement  all  three  of  the  above  conditions 
must  have  been  satisfied. 

“7.  It  will  be  noted  from  the  statute  quoted  that  the  demand  to  deposit 
may  be  made  by  any  one  of  several  officials  of  the  Government ; failure 
to  comply  with  the  demand  therefore  consummates  the  offense,  and  for  the 
purposes  of  this  discussion  the  several  officials  named  in  the  statute  may 
be  classed  under  the  term  ‘lawful  authority.’  It  matters  not,  therefore, 
which  one  of  the  officials  named  makes  the  formal  demand,  it  is  Govern- 
ment money  that  is  being  demanded  and  failure  to  comply  with  that  demand 
produces  precisely  the  same  effect  no  matter  which  official  voices  the 
requirement  for  deposit.  It  is  accordingly  the  opinion  of  this  office  that 
the  plea  of  the  accused  of  former  jeopardy  should  have  tyeen  sustained  by 
the  Court  as  to  specification  2 of  charge  I. 

“8.  Specification  2 of  charge  II,  to  which  the  accused  likewise  made  a 
plea  in  bar  of  trial  on  the  ground  of  former  acquittal,  related  to  the  same 
incident,  the  failing  to  deposit  upon  demand  by  the  Secretary  of  the 
Navy.  It  is  clear  from  the  wording  of  paragraphs  4 and  5 of  the  letter 
set  out  in  the  specification  that  such  demand  was  made  on  authority  of  and 
in  accordance  with  the  provisions  of  the  same  section  of  the  Criminal 
Code  on  which  was  based  specification  2 of  charge  I,  and  which  section 
of  the  Criminal  Code  is  quoted  above.  Accordingly,  it  is  considered  that 
the  remarks  above  made,  with  reference  to  specification  2 of  charge  I, 
apply  with  equal  force  to  this  specification  and  therefore  the  accused’s 
plea  in  bar  of  trial  to  specification  2 of  charge  II  should  have  been 
sustained. 

[P.  15]  “9.  In  reference  to  the  first  specification  under  charge  II,  it  is 

to  be  noted  that  the  acts  therein  set  out  are  practically  the  same  acts 
which  formed  the  basis  of  specification  1 of  charge  I.'  Pleading  these 
acts  of  the  accused  under  two  separate  charges  is  in  accordance  with 
the  provisions  of  section  188,  Naval  Courts  and  Boards,  to  provide  for 
possible  contingencies  in  evidence  and  while  the  conviction  under  both 
specifications  can  be  legally  sustained,  if  should  be  realized  that  the  same 
acts  of  the  accused  are  referred  to  in  both  specifications.  Despite  the 
fact  that  the  accused,  in  paying  to  himself  without  authority  and  using 
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the  money  as  alleged  in  specification  1 of  charge  I,  was  guilty  of  embezzle- 
ment under  the  Criminal  Code,  it  is  also  considered  that  the  payment  to 
himself  by  an  officer  of  the  Supply  Corps  of  the  Navy  of  money  of  the 
United  States  contrary  to  the  decisions  of  the  Comptroller  General  aud 
contrary  to  the  Instructions  of  the  Navy  Department,  constitutes  conduct 
to  the  prejudice  of  good  order  and  discipline  of  the  naval  service. 

“10.  In  reference  to  specification  1 of  charge  I,  it  is  the  opinion  of  this 
office  that  the  plea  of  former  jeopardy  was  not  well  founded  and  was 
properly  overruled  by  the  court  in  view  of  the  fact  that  the  amount  alleged 
to  have  been  embezzled  in  that  specification  was  not  included  in  the  charges 
and  specifications  of  the  first  trial  and  in  fact  an  entirely  different  act 
of  the  accused  was  involved.  Likewise,  charge  III  and  specification  there- 
under, alleging  the  failure  of  the  accused  to  keep  his  written  word  in 
promising  to  comply  with  certain  demands  made  upon  him  by  the  Comp- 
troller General,  was  not  covered  in  the  first  trial  and  the  question  of  former 
jeopardy  is  not  pertinent  thereto. 

“11.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings  and  findings  on  specification  1 of  charge  I,  charge  I,  specifica- 
tion 1 of  charge  II,  charge  II,  and  charge  III  and  specification  thereunder, 
and  sentence,  are  legal.  It  is  recommended  that  the  proceedings  and 
findings  on  specification  2 of  charge  I and  specification  2 of  charge  II 
be  disapproved.” 

On  September  6,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the 
following  endorsement  on  the  record : 

“1.  Forwarded,  recommending  disapproval  of  proceedings  and  findings 
under  specification  2,  charge  I,  and  specification  2,  charge  II.  It  is  rec- 
ommended that  the  proceedings,  and  findings  under  specification  1 of  charge 
I,  charge  I,  specification  1 of  charge  II,  charge  II,  charge  III,  and  the 
specification  thereunder  be  approved. 

“2.  In  view  of  all  the  circumstances,  and  the  court’s  unanimous  recom- 
mendation for  clemency,  it  is  recommended  [P.  16]  that  that  portion  of 
the  sentence  relating  to  twelve  months’  imprisonment  at  hard  labor  be  re- 
mitted, and  that  part  of  the  sentence  relating  to  dismissal  from  the  naval 
service  be  approved.” 

On  September  12,  1929,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence  subject  to  the  remarks  and  recommendations  of  the  Judge 
Advocate  General  and  the  Chief  of  the  Bureau  of  Navigation.  Accordingly, 
he  disapproved  the  proceedings  and  findings  on  specification  2 of  charge  I,  and 
specification  2 of  charge  II. 

In  view  of  the  recommendation  of  the  Chief  of  the  Bureau  of  Navigation,  the 
Secretary  of  the  Navy  remitted  so  much  of  the  sentence  as  related  to  imprison- 
ment at  hard  labor.  He  submitted  with  record  of  proceedings  to  the  President 
of  the  United  States  with  the  recommendation  that  the  sentence  of  dismissal 
be  confirmed. 

On  September  13,  1929,  the  President  confirmed  that  part  of  the  sentence 
relating  to  dismissal. 


SENTENCE : loss  of  seniority  ; commissioned  warrant  officer. 

Chief  Carpenter  David  Somers,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  New  York,  on  July  25, 
1929,  and  convicted  of  the  following  charge : Drunkenness. 

The  court  sentenced  the  accused  to  loss  of  six  months’  seniority  and  to  loss  of 
$25  of  his  pay  per  month  for  a period  of  six  months,  total  loss  of  pay  amounting 
to  $150. 

On  September  14,  1929,  the  Acting  Secretary  of  the  Navy  approved  the  pro- 
ceedings, findings,  and  sentence,  but,  in  view  of  the  recommendation  of  the 
Chief  of  the  Bureau  of  Navigation,  remitted  that  portion  of  the  sentence  relat- 
ing to  loss  of  seniority.  ( See  Naval  Digest,  1916,  p.  422. ) 
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PUBLIC  FUNDS:  responsibility  of  commanding  officer. 

I COURT  OF  INQUIRY  : record,  introduction  before  court  martial. 

FINDINGS  AND  ACQUITTAL:  disapproved. 

Lieutenant  Commander  Frederick  Baltzly,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  in  chief,  U.  S.  Asiatic  Fleet,  on  board 
the  U.  S.  S.  Pittsburgh  on  May  16,  1929,  and  ACQUITTED  of  the  following 
charge:  Neglect  of  duty  (failing  to  have  public  funds  properly  safeguarded). 

On  .Tune  14,  1929,  the  convening  authority  placed  the  following  remarks  on 
the  record: 

“The  findings  of  the  general  court  martial  in  the  foregoing  case  of  Fred- 
erick Baltzly,  lieutenant  commander,  U.  S.  Navy,  have  brought  out  such 
an  unusual  interpretation  of  [P.  17]  the  responsibilities  of  a commanding 
officer  that  the  convening  authority  desires  to  review  the  case  at  length. 

“The  accused  was  charged  with  neglect  of  duty,  the  issues  being  (1) 
that  he  failed  to  cause  a special  disbursing  agent  under  his  command  to 
make  certain  inspections  of  public  funds  on  board,  which  inspections  he, 
as  commanding  officer,  had  ordered  the  special  disbursing  agent  to  make ; 
(2)  that  as  commanding  officer  having  directed  the  stowage  of  public  funds 
in  the  ship’s  magazine,  he  permitted  the  keys  to  the  magazine  to  hang  in  his 
cabin  readily  accessible  at  times  to  any  member  of  the  ship’s  force  and  did 
not  provide  for  the  stowage  of  public  funds  a place  under  the  sole  control 
of  the  special  disbursing  agent;  and  (3)  that  having  been  officially  informed 
of  the  loss  of  a part  of  the  public  funds,  he  failed  to  take  further  precautions 
to  safeguard  the  remainder  of  the  funds. 

“The  defenses  raised  by  the  accused  were  as  follows:  As  to  (1)  that 
the  order  set  forth  in  the  first  specification  had  become  ineffective  as  the 
funds  to  which  the  order  referred  had  been  entirely  disbursed ; that  no 
orders  were  issued  regarding  the  inspection  of  the  funds  that  Mrere  lost; 
that  it  was  not  the  duty  of  the  commanding  officer  to  issue  orders  regarding 
inspection  of  public  funds  or  to  supervise  the  detail  of  the  care  of  public 
funds  entrusted  to  a special  disbursing  agent;  and,  even  assuming  that  a 
second  order  had  been  given,  that  the  duty  required  of  the  commanding 
officer  during  the  period  in  which  the  funds  were  stolen,  was  so  strenuous 
and  exacting  that  he  could  not  be  expected  to  pry  into  the  details  of  the  ship’s 
administration.  As  to  (2)  that  there  was  no  other  place  on  the  ship  to 
stow  the  public  funds ; that  it  was  the  custom  of  the  service  to  store  public 
funds  in  the  magazines ; that  the  Navy  Regulations  required  the  command- 
ing officer  to  have  custody  of  the  magazine  keys;  that  the  operations  of 
the  ship  demanded  that  the  keys  be  always  instantly  available;  that  it 
was  not  the  duty  of  the  commanding  officer  to  furnish  a safe  place  for  the 
stowage  of  public  funds;  that  it  was  the  special  disbursing  agent’s  personal 
responsibility ; and  that  as  long  as  the  special  disbursing,  agent  was  satis- 
fied there  was  no  reason  for  the  commanding  officer  to  give  the  matter  his 
attention.  As  to  (3)  that  two  men  who  were  suspected  as  being  connected 
with  the  loss  were  confined,  a closer  watch  was  kept  of  the  magazine  keys ; 
that  six  of  the  eight  duplicate  and  identical  magazine  keys  were  put  in  a 
safe,  the  gangway  watch  were  cautioned  to  exercise  special  vigilance,  the 
hatches  leading  to  the  magazines  were  locked  at  night,  the  special  disbursing 
agent  increased  the  frequency  of  inspections,  [P.  18]  and  the  funds  were 
inspected  after  each  opening  of  the  magazines. 

“The  convening  authority  has  no  means  of  knowing  what  weight  was 
given  the  various  defenses  but  he  cannot  let  pass  unchallenged  the  findings 
of  the  court,  especially  as  to  the  first  and  second  specifications,  which,  in 
effect,  hold  that  a commanding  officer  has  no  responsibility  in  the  safe- 
guarding of  public  funds.  The  very  foundation  of  the  absolute  authority 
of  a commanding  officer  is  that  he  shall  so  administer  his  command  and 
shall  exact  from  his  subordinates  such  a standard  of  efficiency  that  the 
lives  of  his  officers  and  men  and  the  ship  and  all  the  public  property  therein 
shall  not  be  put  in  jeopardy  or  lost.  The  Navy  Regulations  are  specific  on 
this  point.  Article  890  is  quoted  as  follows : ‘The  commanding  officer  shall 
regard  himself  as  responsible  for  the  economical  maintenance  of  his  ship, 
and  shall  require  from  all  under  his  command  a rigid  compliance  with  the 
regulations  in  relation  to  the  receipt  and  expenditure  of  public  money  or 
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stores.’  Giving  the  accused  the  benefit  of  all  doubt,  there  was  sufficient 
evidence  offered  by  the  prosecution  to  support  the  first  and  second  specifica-  j 
tions.  The  convening  authority  can  therefore  come  to  the  one  conclusion 
that  the  majority  of  the  members  of  the  court  do  not  have  that  high  regard 
of  the  responsibility  of  a commanding  officer  that  is  one  of  the  strongest 
and  the  best  traditions  of  the  United  States  Navy.  By  their  findings,  they 
have  weakened  the  authority  of  commanding  officers. 

“In  reference  to  the  introduction  of  the  record  of  tlie  court  of  inquiry 
(see  p.  13  of  this  record)  convened  to  inquire  into  the  loss  of  U.  S.  Govern-  i 
merit  funds,  which  loss  is  the  basis  for  this  general  court  martial,  the 
court  was  correct  in  receiving  before  it  the  entire  record  for  identification. 
The  judge  advocate  prepared  a proper  foundation  to  show  that  a witness 
had  made  inconsistent  and  indefinite  statements ; and  while  inconsistent 
and  indefinite  statements  may  be  a basis  for  considering  a witness  to  be 
hostile,  the  record  of  a court  of  inquiry  is  admissible  on  this  ground  only 
to  impeach  the  testimony  of  a witness  and  was  not  admissible  to  present 
evidence  that  the  witness  was  able  to  give.  The  record  was  admissible 
to  refresh  the  memory  of  the  witness  on  relevant  facts  to  which  he  had 
testified  before  the  court  of  inquiry,  but  this  record  does  not  show  whether 
the  witness  after  reading  the  record  of  his  testimony  before  the  court  of 
inquiry  could  not  have  then  testified  as  from  a refreshed  memory,  which 
fact  it  was  necessary  to  determine  before  the  record  of  the  court  of  inquiry 
could  be  introduced  verbatim.  Furthermore,  as  the  record  of  the  court 
of  inquiry  was  read  verbatim,  this  record  should  have  included  [P.  19]  a 
statement  by  the  witness,  as  he  was  available,  that  he  believed  the  record 
to  be  accurate. 

“Subject  to  the  above,  the  proceedings  of  the  general  court  martial  in 
the  foregoing  case  of  Frederick  Baltzly,  lieutenant  commander,  U.  S. 
Navy,  are  approved.  The  findings  and  the  acquittal  are  disapproved. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.” 

On  September  17,  1929,  the  Secretary  of  the  Navy  approved  the  proceedings, 
and  disapproved  the  findings  and  acquittal  subject  to  the  remarks  of  the 
convening  authority. 


SENTENCE:  inadequate. 

Commander  James  Parker,  Jr.,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  in  chief  U.  S.  Fleet,  on  board  the  U.  S.  S.  i 
Texas  on  July  29,  1929,  and  convicted  of  the  following  charge:  Drunkenness,  j 

The  court  sentenced  the  accused  to  lose  20  numbers  in  his  grade. 

On  August  16,  1929,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“The  commander  in  chief  of  the  United  States  Fleet  feels  that  for  a 
charge  of  the  character  of  the  offense  proven  the  accused  has  received  a 
lighter  sentence  than  is  his  due.  He  was  acting  at  the  time  in  the 
capacity  of  commanding  officer,  upon  whom  devolved  the  duty  of  setting 
a good  example. 

“The  proceedings,  finding,  and  sentence  of  the  general  court  martial  in 
the  foregoing  case  of  Commander  James  Parker,  Jr.,  U.  S.  Navy,  are 
approved.  He  has  been  released  from  arrest  and  restored  to  duty.” 

On  September  18,  1929,  the  Secretary  of  the  Navy  approved  the  comment  of 
the  convening  authority  relative  to  the  inadequacy  of  the  sentence  in  this  case. 


BEST  EVIDENCE  RULE : documents  should  be  introduced  in  evidence  to 

PROVE  CONTENT’S. 

Before  a certain  stub  requisition  was  introduced  in  evidence,  a witness  was 
permitted  by  the  court,  over  objection  of  accused,  to  testify  as  to  the  contents 
of  said  requisition. 

The  ruling  of  the  court  in  this  respect  was  contrary  to  the  best  evidence  rule 
laid  down  in  section  381,  Naval  Courts  and  Boards.  Said  stub  requisition  should 
first  have  been  introduced  in  evidence  in  accordance  with  section  385,  Naval 
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Courts  and  [P.  20]  Boards.  Then,  if  after  its  admission  there  appeared  any 
ambiguity  in  it,  a witness  could,  in  accordance  with  the  provisions  of  section  384, 
Naval  Courts  and  Boards,  have  been  questioned  with  a view  to  explanation 
thereof. 

However,  in  view  of  the  fact  that  the  stub  requisition  above  referred  to  was 
subsequently,  in  a proper  manner,  introduced  in  evidence,  held,  that  the  error  of 
the  court  above  pointed  out  was  not  materially  prejudicial  to  the  rights  of  the 
accused  (File:  MM-Padgett,  Ernest  M/A17-20  (290719),  August  30,  1929). 


CHARGES  AND  SPECIFICATIONS : multiplicity  of. 

Two  charges  were  preferred  against  accused:  (I)  Sodomy;  (II)  Scandalous 
conduct  tending  to  the  destruction  of  good  morals;  and  he  was  found  guilty  as 
charged.  Charge  II  and  the  specification  thereunder  was  preferred  to  provide 
for  exigencies  of  proof  as  it  alleged  an  act  included  in  the  act  alleged  in  charge  I. 

The  law  permits  as  many  charges  to  be  preferred  as  are  necessary  to  provide 
for  every  possible  contingency  in  the  evidence,  where  the  legal  character  of  the 
offense  cannot  be  precisely  known  or  defined  until  developed  by  proof.  It  is  quite 
proper  in  important  cases  to  specify  the  offense  under  two  or  more  charges 
(C.  M.  O.  11,  1928,  7). 

As  the  sentence  adjudged  did  not  exceed  the  legal  limitation  prescribed  for 
the  more  serious  offense,  namely,  “Sodomy,”  the  proceedings,  findings,  and  sen- 
tence were  held  legal.  (See  sec.  188,  N.  O.  & B;  File:  MM-Smith,  Joseph 
B/A17-20  (290725),  September  7,  1929.) 


1.  CHARGES  AND  SPECIFICATIONS : specification  defective,  summary  court 

MARTIAL  : (a)  LACK  OF  PARTICULARITY  ; ( l) ) DUPLICITY. 

2.  FINDINGS  AND  SENTENCE : set  aside  as  not  supported  by  evidence. 

(la)  A specification  which  alleged  that  accused  attempted  to  leave  the  navy 
yard  where  he  was  regularly  detailed  as  chief  commissary  steward,  and  that  he 
left  his  station  and  duty  before  being  regularly  relieved,  was  held  defective  in 
that  it  was  uncertain  and  vague  in  its  allegation.  It  was  only  apparent  after 
reading  the  evidence  that  the  accused  was  charged  with  leaving  the  yard  barracks 
before  having  been  regularly  relieved  and  then  to  have  attempted  to  leave  the 
navy  yard  without  authority.  Having  in  mind  the  usual  duties  of  a chief  com- 
missary steward  while  serving  as  such,  it  would  be  difficult  to  prepare  a defense 
without  more  specific  and  certain  allegations.  Therefore,  in  failing  to  sustain 
the  objection  of  accused  to  this  specification,  the  court  seriously  prejudiced  his 
rights. 

(1&)  In  addition,  the  specification  was  clearly  duplicitous.  (See  sec.  192. 
N.  C.  & B..  and  footnote  16  thereunder. ) 

[P.  21]  (2)  The  evidence  showed  that  accused  did  leave  the  yard  barracks 

and  did  attempt  to  leave  the  navy  yard ; but  it  was  not  established  that  in  so 
doing  he  committed  an  offense. 

In  view  of  the  above  the  Secretary  of  the  Navy  directed  that  the  finding 
on  this  specification  and  the  sentence  be  set  aside  (File:  MM-Smith,  Terrence 
P/A 17-21  (290912),  September  12,  1929). 


CHARGES  AND  SPECIFICATIONS:  specification  supporting  charge:  other 
than  that  under  which  laid,  threatening  to  assault. 

FINDINGS : IRREGULAR  ; specification  found  proved,  accused  guilty  in  a less 
degree  than  charged. 

The  specification  under  the  charge  “Threatening  to  assault  his  superior  of- 
ficer while  in  the  execution  of  the  duties  of  his  office”  alleged  the  use  by  the 
accused  of  the  words  “I’ll  get  you”  (followed  by  opprobrious  epithets)  to  his 
superior  officer,  who  was  in  the  execution  of  the  duties  of  his  office. 

In  view  of  the  fact  that  the  particular  words  used  do  not  necessarily  allege 
a threat  to  assault  his  superior  officer,  held,  that  the  specification  should  have 
been  laid  under  the  charge  “Disrespectful  in  language  to  his  superior  officer 
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while  in  the  execution  of  his  office"  (C.  M.  O.  2,  1929,  8).  To  support  a charge 
of  “Threatening  to  assault  his  superior  officer  while  in  the  execution  of  the 
duties  of  his  office,"  the  words  alleged  must  in  themselves  indicate  that  the 
accused  intended  to  resort  to  physical  violence. 

The  court  found  the  specification  of  the  above  charge  proved  and  that  the 
accused  was  of  the  charge  “guilty  ‘in  a less  degree  than  charged,  guilty  of  dis- 
respectful in  language  to  his  superior  officer  while  in  the  execution  of  his  office.’  ” I 
From  this  it  is  clear  that  the  court  did  not  believe  that  the  specification  sup- 
ported the  charge  under  which  laid,  and  it  therefore  erred  in  stating  that  it 
found  the  charge  and  specification  in  due  form  and  technically  correct  and  in 
not  communicating  with  the  convening  authority  as  required  by  section  184. 
Naval  Courts  and  Boards. 

The  convening  authority  considered  that  the  action  of  the  court  in  finding  the  j 
supporting  specification  proved  and  then,  at  the  same  time,  finding  the  accused  ' 
guilty  in  a lesser  degree  than  charged,  was  wholly  inconsistent  and  that  the 
words  “in  a less  degree  than  charged,  guilty  of  disrespectful  language  to  his 
superior  officer  while  in  the  execution  of  his  office,"  must  be  regarded  as 
surplusage. 

Held,:  That  it  would  not  be  legally  permissible  to  reject  any  part  of  the  i 
court’s  findings  in  this  case  as  suggested  by  the  convening  authority.  The 
finding  of  the  court  on  this  charge  and  specification,  although  highly  irregular, 
should  not  be  disturbed  since  the  specification  in  question  properly  alleged 
an  offense  to  [P.  22]  which  no  objection  was  made  at  the  time  of  trial  as 
to  the  charge  under  which  it  was  laid ; furthermore,  the  charge  found  proved 
is  designated  as  a lesser  included  offense  under  the  charge  “Threatening  to 
assault  his  superior  officer  while  in  the  execution  of  the  duties  of  his  office” 
(Sec.  221,  N.  C.  & B. ; see  also  sec.  741(b),  N.  C.  & B.). 

As  the  sentence  of  the  court  did  not  exceed  the  legal  limitation  of  punish- 
ment for  the  offenses  of  which  the  accused  was  convicted,  the  proceedings, 
findings,  and  sentence,  and  the  action  of  the  convening  authority,  subject  to 
the  above  remarks,  were  held  legal  (File:  MM-Agunzo,  James  J/A17-20 
(290715),  September  14,  1929). 


DESERTION:  intent  not  proved  where  enlisted  man  surrenders  to  civil 

authorities  and  detained  after  leave  expires,  absence  from  station  and 

DUTY  AFTER  LEAVE  HAD  EXPIRED. 

An  enlisted  man  was  tried  and  acquitted  on  the  charge  of  “Desertion."  The 
evidence  showed  that  accused,  while  on  authorized  leave,  voluntarily  surren- 
dered to  the  civil  authorities  in  connection  with  a bank  robbery.  He  was  not 
brought  to  trial  by  the  civil  authorities  but  was  released  on  bond  several 
months  after  his  leave  expired,  and  shortly  thereafter  surrendered  to  naval 
jurisdiction.  Held:  From  the  evidence  adduced  in  this  case,  the  necessary 
intent  to  prove  desertion,  namely,  to  permanently  abandon  the  naval  service, 
was  not  established  and  for  that  reason  a finding  of  guilty  on  the  charge  of 
“Desertion"  would  not  have  been  justified.  However,  in  surrendering  to  the 
civil  authorities  the  accused  voluntarily  placed  himself  outside  naval  jurisdic- 
tion and  the  court  should  properly  have  found  the  specification  proved  in  part 
and  the  accused  guilty  in  a less  degree  than  charged;  guilty  of  the  charge 
“Absence  from  station  and  duty  after  leave  had  expired." 

Subject  to  the  above,  the  proceedings  were  held  legal.  The  finding  and  acquit- 
tal were  disapproved  (File:  MM-Ebrey,  Collins  T/A17-20  ( 290515),  September 
20,  1929). 


DRUNKENNESS : odor  of  intoxicating  liquor  on  breath  not  conclusive 

PROOF  OF. 

Convening  authority  disapproved  an  acquittal  on  charge  of  “Drunkenness,” 
stating  that  in  view  of  article  698  ( 4),  Navy  Regulations,  the  odor  of  alcohol 
on  the  breath  of  an  officer  or  enlisted  man  on  shore  on  patrol  duty  is  conclusive 
that  he  has  violated  the  Navy  Regulations  and  was  under  the  influence  of 
liquor. 
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Held:  Had  the  charge  been  “Violation  of  a lawful  regulation  issued  by  the 
Secretary  of  the  Navy,”  the  above  comment  would  apply  to  the  extent  that  a 
prima  facie  case  would  be  established.  [P.  23]  The  statement  that  the  odor  of 
alcohol  is  conclusive  to  show  that  a person  is  under  the  influence  of  intoxicating 
liquor  appears  to  be  in  conflict  with  the  opinion  of  the  Navy  Department  as 
expressed  in  Court-Martial  Order  1,  1922,  14,  citing  particularly  article  118, 
Navy  Regulations. 

Accordingly  the  Navy  Department  held  the  proceedings,  findings,  and  acquittal 
legal,  and  did  not  concur  in  the  convening  authority’s  action  in  disapproving  the 
findings  and  acquittal  (File:  MM-Tankersley,  William  E/A17-20  (290710),  Sep- 
tember 11,  1929). 


REVIEWING  AUTHORITY : commutation  of  summary  court-martial  sen- 
tence. 

Where  the  immediate  superior  in  command  mitigated  a summary  court-martial 
sentence  of  bad-conduct  discharge  to  loss  of  pay,  held,  that  such  action  was,  in 
fact,  an  action  of  commutation  and  hence  not  in  conformity  with  law  (File: 
MM-Dill,  Clarence  C/A17-21  (290905),  September  30,  1929). 


SENTENCES:  public  reprimand  ; enlisted  man,  naval  reserve — policy  of  navy 

DEPARTMENT. 

Elwood  H.  Hanson,  chief  torpedoman,  class  F-4-C,  U.  S.  Naval  Reserve,  was 
tried  and  convicted  on  the  charge  “Conduct  to  the  prejudice  of  good  order  and 
discipline”  (4  specs.,  nonpayment  of  debts).  The  court  sentenced  the  accused 
“to  be  publicly  reprimanded  by  the  Secretary  of  the  Navy.” 

The  Judge  Advocate  General  pointed  out  that  while  the  above  sentence  is  legal, 
it  is  particularly  irregular  and  inappropriate  when  adjudged  in  the  case  of  an 
enlisted  man,  and,  further,  it  is  not  in  accord  with  a long  and  well-established 
policy  of  the  Navy  Department.  (See  footnote  30,  sec.  883,  N.  C.  & B. ; Naval 
Digest,  1916,  par.  5,  p.  500;  C.  M.  O.  3,  1928,  6;  Winthrop’s  Military  Law  and 
Precedents,  vol.  I,  p.  631.) 

On  August  21,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record : 

“2.  The  accused  in  this  case  was  tried  on  the  charge  of  ‘Conduct  to  the 
prejudice  of  good  order  and  discipline’  (4  specifications  of  nonpayment  of 
debts).  The  accused  was  found  guilty  of  all  four  specifications  and  the 
charge. 

“3.  The  limitation  of  punishment  for  the  offense  of  which  the  accused  was 
found  guilty  extends  to  confinement  for  fifteen  (15)  years  and  dishonor- 
able discharge.  The  accused  in  this  case  was  transferred  to  the  Naval 
Reserve  after  sixteen  (16)  years’  service,  and  was  enjoying  the  reputation 
and  prestige  obtained  by  this  service  in  the  naval  organization.  To  utilize 
this  position  to  bring  disrepute  upon  the  [P.  24]  naval  service  by  nonpay- 
ment of  debts  was  particularly  reprehensible,  and  shows  that  the  accused  is 
not  worthy  to  wear  the  uniform  or  enjoy  the  privileges  of  belonging  to  the 
Naval  Reserve.  The  bureau  considers  the  sentience  adjudged  entirely 
inadequate  for  the  offense  of  which  the  accused  was  found  guilty,  and 
concurs  in  the  remarks  of  the  Judge  Advocate  General. 

“4.  In  order  that  the  accused  may  not  entirely  escape  punishment,  and 
subject  to  the  above  remarks,  the  bureau  recommends  approval  of  the 
proceedings,  findings,  and  sentence.  The  bureau  further  recommends  that 
the  attention  of  each  member  of  the  court  be  called  to  the  bureau’s  action 
in  this  case.” 

The  Secretary  of  the  Navy  approved  the  proceedings,  findings,  and  sentence, 
subject  to  the  remarks  of  the  Chief  of  the  Bureau  of  Navigation  and  the  Judge 
Advocate  General.  He  directed  that  a copy  of  the  remarks  of  the  Judge  Ad- 
vocate General  and  the  Chief  of  the  Bureau  of  Navigation  be  sent  to  the  presi- 
dent of  the  general  court  martial  with  instructions  that  they  may  be  brought 
to  the  attention  of  every  member  of  the  court  (MM-Hanson,  Elwood  H/A17-20 
(290627),  August  30,  1929). 
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DEATH : presumption  of  ; body  not  recovered. 

A man,  who  was  on  an  authorized  recreation  party  at  Green  Cay  Island. 
Saint  Croix,  V.  I.,  disappeared  while  endeavoring  to  recover  a dingy,  the  prop- 
erty of  the  United  States,  which  had  drifted  seaward  from  the  island  for  a 
distance  of  approximately  one  mile.  The  body  was  not  recovered  after  a care- 
ful search  of  the  vicinity  where  last  seen  and  the  neighboring  waters. 

Held:  The  presumption  is  warranted  that  this  man  was  drowned,  and  the 
Navy  Department,  therefore,  assumes  and  decides  that  as  a conclusion  of  fact, 
for  official  purposes,  he  died  on  the  date  last  seen  alive.  (File:  MM-Lehn, 
Rich.  C/A17-24  ( 280904),  September  7,  1929). 


[P.  25]  FRAUDULENT  ENLISTMENT:  deserters  ; which  enlistment  should 

BE  HELD  UNDER;  PAY  STATUS  UNDER. 

Where  a man  fraudulently  enlisted  in  the  Navy  under  a false  name  after 
having  deserted  from  a former  enlistment,  absented  himself  without  leave 
from  his  second  enlistment,  and  was  tried  and  convicted  by  general  court 
martial  for  the  desertion  from  his  first  enlistment,  but  was  not  tried  for 
fraudulent  enlistment,  he  must  be  held  under  the  enlistment  in  which  he  was 
serving  at  the  time  he  deserted  and  for  which  desertion  he  was  tried  by  gen- 
eral court  martial  (citing  Navv  Dept,  decision  of  February  16,  1923;  File 
26516-447,  L.  R.  N.  A.,  Sup.  1929,  p.  194). 

In  accordance  with  holdings  by  the  accounting  officers  of  the  Government, 
a fraudulent  enlistment  is  voidable  at  the  option  of  the  Government,  and, 
if  voided,  the  man  is  entitled  to  no  pay  or  allowances  for  any  periods  served 
under  the  fraudulent  enlistment  and  after  discovery  of  the  fraud,  although, 
as  a practical  matter  and  for  the  protection  of  disbursing  officers,  the  man  is 
permitted  to  retain  amounts  otherwise  properly  paid  him  before  discovery  of  his 
fraudulent  enlistment  (4  Comp.  Dec.  151;  5 id.  543;  8 id.  679;  12  id.  326  and 
633 ; 17  id.  192 ; 22  id.  538 ; 1 Comp.  Gen.  511 ; 6 Comp.  Gen.  467 ; Comp.  Gen. 
Dec.,  September  18,  1928,  A-19379;  File:  MM-Miller,  Morris  C/A17-2  (281220), 
September  26,  1929). 


GUAM : civil  courts,  trial  of  persons  in  naval  service  by. 

Held:  The  trial  of  naval  personnel  bv  the  civil  courts  of  Guam  is  not  in 
violation  of  article  1515  (2),  Navy  Regulations,  1920  (File:  EG54/A17-4 
(290625),  September  18,  1929,  citing  Executive  order  of  November  14,  1901; 
decrees  of  the  Governor  of  Guam  of  May  7,  1901,  and  February,  9,  1904,  and 
J.  A.  G.  opinion  of  December  3,  1910,  File  9351-976,  sustaining  said  decrees; 
also  Orders  and  Regulations  with  the  Force  and  Effect  of  Law  in  Guam,  Jan- 
uary 1,  1925.  and  amendments  thereto  including  changes  No.  18  of  June  1, 
1929). 


JEOPARDY,  FORMER : court  of  inquiry  recommends  trial  by  general 

COURT  MARTIAL ; FORMER  TRIAL  BY  SUMMARY  COURT  MARTIAL  FOR  SAME  OFFENSE. 

Where  a court  of  inquiry  recommended  that  a man  be  brought  to  trial  by 
general  court  martial  for  the  theft  of  six  pairs  of  pajamas,  attention  was 
invited  to  the  fact  that  the  man  was  tried  and  convicted  by  summary  court 
martial  on  June  22,  1929,  for  removing  the  same  pajamas  from  the  ship’s  store 
and  secreting  same,  and  that  accordingly  a plea  of  former  jeopardy  would  be 
available  to  accused  (File:  CL5/A17-24  (290827),  September  5,  1929). 


[P.  26]  RETIREMENT:  temporary  service  in  rank  to  be  counted  for  pur- 
pose OF. 

The  quartermaster  of  the  Marine  Corps  has  served  as  such  with  the  rank 
of  brigadier  general  from  August  24,  1929;  he  had  previously  served  tempo- 
rarily in  the  rank  of  brigadier  general  from  August  30,  1918,  to  August  22, 
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1919,  making  a total  of  service  in  the  rank  of  brigadier  general  of  more  than 
one  year. 

Held:  This  officer  has  served  at  least  one  year  in  the  rank  of  brigadier 
general  within  the  meaning  of  the  act  of  June  12,  1906  (34  Stat.  245;  L.  R.  N.  A., 
p.  964;  10  U.  S.  C.,  sec.  946),  which  reads  as  follows: 

“No  officer  holding  a rank  above  that  of  colonel  shall  be  retired  except 
for  disability  or  on  account  of  having  reached  the  age  of  sixty-four  years 
until  he  shall  have  served  at  least  one  year  in  such  rank.” 

(File:  OO-Radford,  Cyrus  S/P19-2  ( 290930).  September  30.  1929,  citing 
Navy  Dept.  File  29226-29,  November  1,  1921,  1929  Sup.,  L.  R.  N.  A.,  p.  480; 
also  10  U.  S.  C.  secs.  951  and  953,  made  applicable  to  the  Marine  Corps  by  sec. 
1622,  R.  S.,  34  U.  S.  C„  sec.  681.) 

C.  M.  O.  10—1929 

[P.  3]  FINDINGS  AND  ACQUITTAL : disapproved  as  not  supported  by 

EVIDENCE. 

Commander  Raymond  G.  Thomas,  U.  S.  Navy,  was  tried  by  general  court 
martial  by,  order  of  the  commander  in  chief,  United  States  Asiatic  Fleet,  on 
board  the  U.  S.  S.  Black  Hawk,  on  August  2,  1929,  and  ACQUITTED  of  the 
following  charges: 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (2  specs.,  1,  having  civilian  passengers  aboard  ship  without  authority; 
% leaving  port  without  paying  civilians  employed  aboard  ship). 

Charge  II. — Disobedience  of  a lawful  order  of  the  Secretary  of  the  Navy 
(having  Chinese  civilians  aboard  ship  as  passengers). 

Charge  III. — Negligence  in  obeying  orders  (failing  to  report  presence  on  board 
ship  of  ten  civilians  as  passengers  to  commander  in  chief,  United  States  Asiatic 
Fleet). 

On  August  22,  1929,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  proceedings  of  the  general  court  martial  in  the  foregoing  case  of 
Commander  Raymond  G.  Thomas,  U.  S.  Navy,  are  approved  : the  findings  on 
the  first  and  second  charges  and  the  specifications  thereunder  are  disap- 
proved for  the  reason  that  sufficient  evidence  was  introduced  before  the 
court  to  support  the  facts  alleged  in  the  specifications.  The  finding  on  the 
third  charge  and  the  specification  thereunder  are  approved. 

$<The  accused  will  be  released  from  arrest  and  restored  to  duty.” 


FINDINGS  AND  ACQUITTAL:  disapproved  as  to  certain  charges  by  conven- 
ing AUTHORITY  AS  NOT  WARRANTED;  NEGLECT  OF  DUTY;  DISOBEYING  THE  LAWFUL 

ORDER  OF  HIS  SUPERIOR  OFFICER. 

Machinist  Robert  J.  Britton,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commandant,  fifteenth  naval  district,  at  the  U.  S.  submarine  base, 
Coco  Solo,  C.  Z.,  on  August  2,  1929,  on  the  following  charges : 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (having  alcoholic  beverage  in  his  possession  on  board  ship). 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs..  1, 
giving  intoxicating  liquor  to  an  enlisted  man;  2,  inviting  an  enlisted  man  to 
take  a drink  and  stating  that  he  would  make  him  drink  it). 

Charge  III. — Neglect  of  duty. 

Charge  IV. — Disobeying  the  lawful  order  of  his  superior  officer. 

Charge  V. — Absent  from  station  and  duty  without  leave. 

The  court  ACQUITTED  the  accused  of  charges  I,  III,  and  IV,  and  convicted 
him  of  charges  II  (spec.  2 proved)  and  V. 

[P.  4]  The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service. 

On  August  30,  1929,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  court  in  its  findings  under  the  third  charge,  finds  specifications  one 
and  two  not  proved  and  the  accused  of  the  charge  not  guilty.  Under  the 
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fourth  charge  the  court  finds  the  specification  not  proved  and  the  accused 
of  the  fourth  charge  not  guilty. 

“From  an  examination  of  the  testimony  presented  by  the  prosecution 
the  following  unrebutted  facts  appear  to  have  been  established : 

“(a)  That  during  working  hours,  while  the  important  work  of  boiler 
cleaning,  testing,  and  inspecting  was  going  on,  the  accused  was  sleeping 
or  lying  down  in  his  room  at  0730,  0930,  1130,  and  1330  on  July  1st. 

“(&)  That  on  July  2d,  at  0800,  during  working  hours,  the  accused  was 
apparently  sleeping,  was  called  by  his  commanding  officer,  and  ordered  to 
lay  down  below. 

“(c)  That  on  July  3d,  during  working  hours,  the  accused  was  in  his 
bunk  at  0730  and  was  called  by  his  commanding  officer  and  failed  to  leave 
until  sometime  later. 

“(Testimony  of  Lieutenant  Clough,  pp.  8 and  9.) 

“Further,  on  page  12,  in  the  testimony  of  chief  machinist’s  mate  Bader, 
who  was  chief  machinist’s  mate  of  the  ship,  and  the  principal  assistant  to 
the  chief  engineer,  the  prosecution  brings  out  the  fact  that  the  accused 
was  not  at  any  time  seen  by  his  leading  assistant,  chief  machinist’s  mate 
Bader,  on  the  1st,  2d,  or  3d  of  July. 

“Further,  on  page  18,  in  the  testimony  of  Laskowski,  engineman  first 
class,  the  man  in  charge  of  the  flrerooms,  it  was  brought  out  that,  although 
this  petty  officer  was  in  direct  charge  of  boiler  cleaning  and  in  the  flrerooms 
most  of  the  time,  the  accused  was  not  seen  by  him  at  any  time  during  the 
forenoons  of  July  1st,  2d,  or  3d. 

“From  this  evidence  it  appears  that  not  only  did  the  accused  fail  in 
proper  supervision  of  the  work  of  boiler  cleaning  and  testing,  but  that  he 
was  extraordinarily  neglectful  therein.  Although  subsequent  testimony  is 
to  the  effect  that  the  accused  was  seen  at  stated  times  in  the  flrerooms, 
such  sporadic  visits  to  the  flrerooms  do  not  constitute  attention  to  duty  or 
proper  performance  of  duty.  The  convening  authority  considers  that  a 
finding  of  proved  on  the  first  and  second  specifications  of  the  third  charge 
was  the  proper  one,  and  that  a finding  of  guilty  to  the  third  charge  would 
have  followed. 

“As  to  the  fourth  charge  with  its  specification,  the  evidence  presented  in 
the  testimony  of  Lieutenant  Clough  indicates  [P.  5]  that  the  accused, 
although  repeatedly  told  on  numerous  occasions  to  lay  below  and  take 
charge  of  the  work,  failed  to  respond  with  alacrity  and,  although  he  may 
have  visited  the  flrerooms  at  odd  moments,  apparently  did  not  carry  out 
the  spirit  or  letter  of  the  commanding  officer’s  order.  His  long  periods  of 
absence  from  the  scene  of  work  as  testified  to  by  Lieutenant  Clough,  chief 
machinist’s  mate  Bader  and  engineman  first  class  Laskowski,  support  this 
theory.  Here  again  the  convening  authority  believes  that  the  preponder- 
ance of  evidence  indicates  not  only  a failure  or  disregard  to  obey  the  orders 
of  his  commanding  officer,  but  that  he  actually  disobeyed  them. 

“Subject  to  the  above  remarks,  the  proceedings  in  the  foregoing  case  of 
Robert  J.  Britton,  machinist,  U.  S.  Navy,  are  approved ; the  findings  under 
charges  three  and  four  and  the  specifications  thereunder  are  disapproved 
for  the  reasons  stated  above.  The  findings  on  the  first,  second,  and  fifth 
charges  and  the  specifications  thereunder  and  the  sentence  are  approved.” 

On  October  10,  1929,  the  Acting  Secretary  of  the  Navy  submitted  the  record 
of  proceedings  to  the  President  of  the  United  States  with  the  recommendation 
that  the  sentence  of  dismissal  be  confirmed.  On  October  11,  1929,  the  sentence 
was  confirmed  by  the  President. 


RECORD  OF  PROCEEDINGS:  failing  to  show  that  accused  entered. 
SENTENCE:  loss  of  numbers  adjudged,  reduction  in. 

First  Lieutenant  John  B.  Weaver,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commander,  Battleship  Divisions,  Battle  Fleet, 
on  board  the  U.  S.  S.  New  Mexico  on  September  13,  1929,  and  convicted  of  the 
following  charge : Absence  from  station  and  duty  after  leave  had  expired. 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade. 

On  September  26,  1929,  the  convening  authority,  in  his  action,  noted  that 
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when  the  court  met,  the  record  failed  to  show  that  the  accused  entered.  Sub- 
ject to  the  foregoing,  he  approved  the  proceedings,  findings,  and  sentence. 

On  October  16,  1929,  the  Major  General  Commandant  concurred  in  the  remarks 
of  the  convening  authority,  recommending,  however,  that  the  loss  of  numbers 
adjudged  be  reduced  to  twenty. 

On  October  21,  1929,  the  Secretary  of  the  Navy,  in  view  of  the  recommenda- 
tion of  the  Major  General  Commandant,  reduced  the  loss  of  numbers  adjudged 
to  twenty. 


[P.  6]  WITNESSES  : keexamination,  order  of. 

ORDERS:  establishing  patrol;  alleged  misunderstanding  as  to  extent  ov 

PATROL  NOT  JUSTIFIED. 

EVIDENCE:  conflicting;  court  determines  facts. 

Ensign  Baron  J.  Mullaney,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander,  Battleship  Division  Two,  Scouting  Fleet,  U.  S.  Fleet, 
on  board  the  U.  S.  S.  Arkansas,  on  September  10,  1929,  on  the  following  charges : 

Charge  I. — Leaving  his  station  before  being  regularly  relieved. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (appearing 
in  public  in  civilian  clothes  while  on  patrol  duty). 

Charge  III. — Falsehood. 

The  court  convicted  the  accused  of  charges  I and  II  and  ACQUITTED  him 
of  charge  III. 

The  court  sentenced  the  accused  to  lose  100  numbers  in  his  grade. 

On  September  25,  1929,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“In  reviewing  the  general  court  martial  in  the  foregoing  case  of  Ensign 
Baron  J.  Mullaney,  U.  S.  Navy,  it  is  noted  that  after  the  first  witness  for 
the  prosecution  had  been  examined  by  the  judge  advocate,  cross-examined 
by  the  accused  and  examined  by  the  court,  he  was  next  recross-examined  by 
the  accused.  It  was  the  judge  advocate’s  turn  to  reexamine  the  witness 
after  the  examination  by  the  court.  If  any  step  in  the  examination  of  a 
witness  is  omitted  by  reason  of  the  fact  that  the  party  whose  turn  it  is 
to  examine  does  not  desire  to  ask  any  questions,  the  record  must,  by  a 
suitable  entry,  show  that  such  opportunity  was  afforded  (Naval  Courts 
and  Boards,  sec.  500).  Therefore,  at  the  top  of  page  nine  (9)  of  the  record, 
there  should  have  been  the  following  entry:  ‘The  judge  advocate  did  not 
desire  to  reexamine  this  witness.’ 

“Similarly,  on  page  fifteen  (15)  of  the  record,  after  a witness  for  the 
prosecution  had  been  reexamined  by  the  judge  advocate,  he  was  next 
examined  by  the  court.  Prior  to  the  entry  ‘Examined  by  the  court,’  there 
should  have  been  the  following  entry : ‘The  accused  did  not  desire  to  re- 
cross-examine this  witness.’ 

“The  above  errors  do  not  invalidate  the  proceedings. 

“The  defense  in  this  case  has  attempted  to  show  justification  for  visiting 
Old  Point  Comfort  because  a beach  guard  was  established  at  that  place. 
Because  the  letter  ordering  the  patrol  at  the  naval  operating  base  also 
ordered  the  beach  guard  at  Old  Point  Comfort,  the  accused  and  another 
ensign  of  the  patrol  testified  they  considered  the  beach  guard  a part  of 
their  patrol.  The  letter  introduced  [p.  7]  into  evidence  was  addressed 
to  commanding  officers  and  not  to  patrol  officers.  It  directed  commanding 
officers  to  provide  personnel  for  the  establishment  of  a permanent  patrol 
with  specific  duties  at  the  naval  operating  base.  Nine  paragraphs  of  the 
letter  concerned  this  patrol.  The  tenth  (and  last)  paragraph  directed  the 
commanding  officer  of  the  guard  ship  to  provide  a beach  guard  at  Old 
Point  Comfort.  The  guard  ship  changed  daily  and  consequently  the  beach 
guard  was  necessarily  temporary  in  nature.  The  only  connection  between 
the  patrol  and  the  beach  guard  is  that  they  were  ordered  in  the  same  letter, 
and  that  connection  is  too  remote  to  even  lend  color  to  the  attempted 
justification.  The  convening  authority  notes  that  the  senior  patrol  officer, 
the  members  and  the  judge  advocate  of  the  court  were  not  similarly 
mislead. 
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“It  is  further  noted  that  the  accused  was  acquitted  of  the  third  charge, 
‘FALSEHOOD.’  The  testimony  of  the  senior  patrol  ofiicor  bearing  on  the 
specification  of  Ihis  charge  was  not  only  positive  but  also  sufficient  to  have 
justified  conviction.  However,  there  was  evidence  tending  to  establish  a 
misunderstanding  on  the  part  of  the  senior  patrol  officer.  Since  it  is  a 
function  of  the  court  to  pass  on  questions  of  fact,  and  as  the  conflicting 
evidence  was  sufficient  to  raise  a reasonable  doubt,  their  acquittal  on  the 
third  charge  is  considered  conclusive. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
of  the  general  court  martial  in  the  foregoing  case  of  Ensign  Baron  .7. 
Mullaney,  U.  S.  Navy,  are  approved.  He  will  be  released  from  arrest  and 
restored  to  duty.” 


DRUNKENNESS : defense  of,  to  charge  “resisting  arrest.” 

Accused  set  up  drunkenness  as  a defense  to  the  charge  “Resisting  arrest.” 
Having  been  found  guilty,  the  convening  authority  reconvened  the  court  for 
the  purpose  of  reconsidering  its  findings  and  sentence,  calling  attention  to  certain 
errors  of  procedure  which  may  have  been  prejudicial  to  the  accused,  and  stating 
inter  alia  that  drunkenness  was  no  defense  to  the  charge.  The  court  adhered 
to  its  former  findings  and  sentence. 

Held:  The  convening  authority  erred  in  his  instructions  to  the  court  that 
drunkenness  was  no  defense  to  “Resisting  arrest”  (citing  C.  M.  O.  5-1925,  8). 
As  there  was  nothing  in  the  record  of  proceedings  to  indicate  that  the  court 
did  not  adhere  to  its  finding  of  guilty  on  the  charge  in  question  because  of  the 
erroneous  instructions,  the  finding  on  this  charge  was  set  aside  (File:  MM- 
Turner,  Hart/A17-20  ( 290822),  October  17,  1929). 


[P.  8]  JUDGE  ADVOCATE  : refusing  to  obey  ruuing  of  court — beading  abbre- 
viations FROM  SERVICE  RECORD  OF  ACCUSED. 

The  judge  advocate  read  an  extract  from  the  service  record  of  accused  by 
simply  reading  the  individual  letters  and  the  single  digits  of  the  numerals. 
The  court  considered  this  manner  of  reading  the  extract  unintelligible  and 
ruled  that  he  should  read  it  using  the  full  words  indicated  by  the  abbreviations. 
The  judge  advocate  refused  to  comply  with  the  ruling  of  the  court  and  the 
court  adjourned  to  await  the  action  of  the  convening  authority.  The  judge 
advocate  was  relieved  from  duty  and  replaced  by  another  officer. 

Held:  When  the  judge  advocate  received  the  order  of  the  court  to  read  ex- 
tracts from  the  current  enlistment  record  of  accused  without  making  use  of 
the  abbreviations,  it  was  quite  within  his  province  to  make  legal  objection  to 
reading  such  extracts  in  any  other  way  than  the  manner  in  which  they  were 
written.  Having  been  overruled  by  the  court  it  then  became  his  clear  duty  to 
comply  with  the  court’s  orders,  entering  in  the  record  of  proceedings  any 
explanation  or  remarks  which  he  saw  fit  to  make  to  the  court  relative  to  his 
action  (File:  MM-Baucom,  Avery  W/A17-20  (280819),  October  11,  1929). 


JURISDICTION : over  .accused  not  clearly  shown,  summary  court  martial. 

CONVENING  AUTHORITY  CRITICIZED  FOR  ACTION  IN  DISAPPROVING  PROCEEDINGS  AND 

FINDINGS. 

The  record  of  proceedings  of  a summary  court  martial  having  been  returned 
to  the  court  for  revision  on  the  ground  that  jurisdiction  over  accused  was  not 
clearly  shown,  the  convening  authority  disapproved  the  proceedings  and  findings 
for  the  alleged  reasons  (1)  that  it  was  not  brought  out  directly  in  testimony 
that  the  accused  was  serving  at  the  marine  barracks,  U.  S.  naval  ammunition 
depot,  Dover,  N.  J.,  at  the  time  the  offense  was  comnUtted,  and  (2)  the  identi- 
fication of  the  accused  as  a member  of  the  U.  S.  Marine  Corps  was  not  directly 
established. 

If  the  immediate  superior  in  command  entertained  doubt  as  to  sufficient  evi- 
dence of  jurisdiction  being  shown  in  the  record,  it  was  not  necessary  to  have 
the  court  reconvened ; but  the  immediate  superior  in  command  could  have 
returned  the  record  to  the  convening  authority  with  instructions  to  endorse 
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thereon  a statement  that  accused  was  in  fact  a private,  U.  S.  Marine  Corps, 
and  was  serving  under  the  command  of  the  convening  authority  at  the  time  of 
trial.  Evidence  would  then  be  available  to  meet  any  probable  collateral  attack 
as  to  jurisdiction.  (See  digest  of  cases  set  forth  on  p.  1035,  L.  It.  N.  A.,  and 
p.  92,  par.  37,  Naval  Digest  1921,  holding  in  effect  that  the  existence  of  a fact 
not  shown  but  acted  upon  by  the  court  and  necessary  to  its  jurisdiction,  may  be 
proven  in  support  of  its  judgment  upon  a collateral  attack.) 

[P.  9]  The  Secretary  of  the  Navy  considered  that  a serious  miscarriage  of 
justice  occurred  in  this  case,  wherein  an  accused  clearly  guilty  of  an  offense 
against  naval  discipline  was  permitted  to  go  unpunished  because  of  an  errone- 
ous conception  of  the  principles  of  military  law  (File:  MM-Bernstein,  EmanuH 
B/A17-21  (291024),  October  26,  1929). 


PROPERTY  OF  ANOTHER:  unlawful  possession — conduct  to  the  prejudice 

OF  GOOD  ORDER  AND  DISCIPLINE. 

Accused  was  charged,  among  other  things,  with  “Theft.”  As  to  this  charge, 
the  court  excepted  the  word  “steal”  from  the  specification  and  found  accused 
guilty  of  the  charge  in  a less  degree  than  charged,  guilty  of  scandalous 
conduct  tending  to  the  destruction  of  good  morals. 

If  the  court  intended  to  find  that  the  accused  had  no  intent  to  deprive  the 
owner  permanently  of  his  property,  which  the  evidence  showed,  then  the 
court  erred  in  finding  the  accused  guilty  in  a less  degree  than  charged  as  sec 
out  above.  Where  the  intent  to  deprive  the  owner  permanently  of  his  property 
is  lacking  the  correct  charge  is  “conduct  to  the  prejudice  of  good  order  and 
discipline”  and  the  procedure  is  set  forth  in  section  272,  Naval  Courts  and 
Boards. 

In  view  of  the  foregoing,  the  finding  on  this  charge  and  specification  was 
disapproved  (File:  MM-Becker,  George  F/A17-20  (290827),  October  24,  1929). 


1.  STATEMENTS : accused  ; inconsistent  with  plea. 

2.  ACCUSED : to  be  informed  of  his  rights. 

1.  In  a summary  court  martial,  accused  made  a statement  clearly  inconsistent 
with  his  plea  of  guilty. 

It  was  pointed  out  that  it  is  the  duty  of  the  court  whenever  a statement  is 
inconsistent  with  the  plea  or  anything  more  than  a mere  request  for  clemency 
to  reject  the  plea  and  begin  the  trial  anew  (sec.  667,  N.  C.  & B.).  However, 
the  failure  of  the  court  to  do  so  does  not  in  itself  form  the  basis  for  disapproval 
or  setting  aside  of  the  case  (sec.  666,  N.  C.  & B.). 

2.  It  was  further  noted  that  the  accused  was  not  represented  by  counsel  and 
that  the  record  failed  to  show  that  the  provisions  of  section  590,  Naval  Courts 
and  Boards,  had  been  complied  with.  In  this  connection  attention  was  called 
to  section  949,  footnote  64,  Naval  Courts  and  Boards,  and  the  Secretary  of  the 
Navy  directed  that  the  attention  of  the  court  and  of  the  recorder  be  called  to 
this  failure  to  comply  with  the  requirements  laid  down  for  court-martial 
procedure,  and  that  they  be  enjoined  to  familiarize  themselves  more  fully  with 
this  phase  of  their  naval  duties  (File:  MM-Stewart,  Tolly/ A17-21  (291026), 
October  26,  1929). 


[P.  10]  HOSPITALIZATION : veteran  of  naval  service,  deduction  from  pen- 
sion FOR  HOSPITAL  TREATMENT. 

Held:  In  those  cases  where  a veteran  of  the  naval  service,  not  entitled  to  hos- 
pitalization under  the  provisions  of  the  act  of  July  2,  1926  (38  U.  S.  C.,  Sup.  Ill, 
sec.  484),  or  who  has  not  been  found  entitled  to  such  hospitalization  by  the 
Director  of  the  Veterans’  Bureau,  is  hospitalized  in  a naval  hospital,  other  than 
St.  Elizabeths  Hospital  or  the  naval  home,  sec.  4813,  Revised  Statutes,  as 
amended  (24  U.  S.  C.,  sec.  6),  requires  that  his  pension  be  deducted  from  his 
accounts  and  paid  to  the  Secretary  of  the  Navy  for  the  benefit  of  the  fund  from 
which  such  hospital  is  maintained  (File:  00-Kane,  A.  J.  G/P3-2 ( 290919) , 
October  9,  1929,  citing  6 Comp.  Gen.  126,  August  18,  1926). 
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LIGHTS : “breakdown  and  man-overboard;”  location. 

With  reference  to  the  height  of  the  special  “breakdown  and  man-overboard 
lights,”  article  4 (a)  of  the  International  Rules  for  Navigation  at  Sea 
(33  U.  S.  C.,  sec.  74;  ch.  55,  U.  S.  Navy  Regulations)  provides  as  follows: 

“A  vessel  which  from  any  accident  is  not  under  command  shall  carry 
at  the  same  height  as  the  white  light  mentioned  in  article  tico  (a),  where 
they  can  best  be  seen,  and  if  a steam-vessel  in  lieu  of  that  light,  two  red 
lights,  in  a vertical  line  one  over  the  other,  not  less  than  six  feet  apart,  and 
of  such  a character  as  to  be  visible  all  around  the  horizon  at  a distance  of 
at  least  two  miles;  and  shall  by  day  carry  in  a vertical  line  one  over  the 
other,  not  less  than  six  feet  apart,  where  they  can  best  be  seen,  two  black 
balls  or  shapes,  each  two  feet  in  diameter.”  [Italics  supplied.] 

Held:  The  lower  of  the  two  lights  required  by  the  above-quoted  article  for 
a vessel  which  is  not  under  command,  must  be  located  at  a height  above  the 
hull  of  not  less  than  twenty  feet  and  if  the  breadth  of  the  vessel  exceeds  twenty 
feet,  then  at  a height  above  the  hull  not  less  than  such  breadth,  but  the  lower 
light  need  not  be  carried  at  a greater  height  above  the  hull  than  forty  feet 
(citing  Rules  of  the  Road  at  Sea,  LeBoyteaux). 

With  regard  to  the  provision  of  article  4 (a)  of  the  International  Rules 
(supra)  requiring  the  breakdown  lights  to  be  “of  such  a character  as  to  be 
visible  all  around  the  horizon,”  the  only  exception  made  as  to  their  location  by 
said  article  is  that  they  be  carried  “where  they  can  best  be  seen.”  The  location 
of  such  lights  so  as  to  comply  as  closely  as  possible  [P.  11]  with  the  law 
so  far  as  pertains  to  visibility  appears  to  be  a construction  question  on  which 
no  opinion  can  properly  be  submitted  by  the  Judge  Advocate  General  (File: 
AM25/S64-5  (290719),  October  24,  1929). 


MEDICAL  CORPS,  NAVY : enlisted  man  detached  for  service  with  army  ; 

JURISDICTION. 

Held:  When  an  enlisted  man  of  the  Medical  Department  of  the  Navy  is  serving 
with  a body  of  marines  detached  for  service  with  the  Army  by  order  of  the 
President,  although  he  is  subject  to  the  jurisdiction  of  the  War  Department 
in  matters  of  discipline,  he  still  preserves  his  identity  as  an  enlisted  man  of  the 
Navy  and  is  therefore  subject  to  the  jurisdiction  of  the  Navy  Department  in 
such  administrative  matters  as  pay,  promotion,  enlistment,  discharge,  etc.  (File : 
A3-1/A2-15  (290-923),  Oct.  31,  1929,  citing  34  U.  S.  C.,  secs.  134,  716,  715;  17 
Op.  Atty.  Gen.  117,  118 ; 24  Op.  Atty.  Gen.  579 ; 18  Fed.  369 ; 25  Op.  Atty.  Gen. 
190). 

MISCONDUCT  AND  LINE  OF  DUTY : automobile  accident  ; speeding  ; absence 

WITHOUT  LEAVE. 

Deceased  was  driving  a rented  Ford  car  to  Portsmouth,  Va.,  about  midnight, 
with  four  other  enlisted  men  as  passengers.  While  attempting  to  round  a 
sharp,  blind  curve  at  an  excessive  rate  of  speed,  the  Ford  collided  with  a bus, 
approaching  from  the  opposite  direction  at  a speed  of  about  ten  miles  per  hour. 
All  of  the  enlisted  men  had  been  drinking  intoxicating  liquor,  but  deceased 
appeared  to  be  more  nearly  sober  than  the  others.  The  decedent  died  of  in- 
juries incurred,  resulting  from  the  collision;  the  remaining  enlisted  men  were 
severely  injured.  Deceased  and  all  but  one  of  the  enlisted  men  were  on  au- 
thorized liberty  at  the  time. 

With  regard  to  misconduct,  the  driver  of  the  Ford  alone  was  at  fault  through 
his  careless  driving.  The  evidence  disclosed  no  affirmative  act  on  the  part  of 
the  passengers  in  the  Ford  car  which  contributed  to  the  careless  driving.  No 
misconduct  can  be  imputed  to  them  any  more  than  if  they  had  been  injured 
solely  through  the  negligence  of  the  bus  driver. 

In  view  of  the  above,  held , death  of  deceased  was  incurred  not  in  line  of 
duty  and  as  a result  of  his  own  misconduct ; the  injuries  sustained  by  the 
three  enlisted  men  who  were  on  authorized  liberty  were  incurred  in  line  of 
duty  and  not  as  the  result  of  their  own  misconduct ; the  injuries  sustained  by 
the  enlisted  man  who  was  not  on  authorized  liberty  at  the  time  were  incurred 
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not  in  line  of  duty  and  not  as  a result  of  his  own  misconduct  (File:  MM- 
Ferguson,  John  H/A17-25  [P.  12]  (291001)  ; File:  MM-Ferguson,  John  H/A17- 

27  (291001),  October  31,  1929). 


MISCONDUCT:  fall  aboard  ship;  insanity. 

Deceased  jumped  or  fell  from  the  foretop  of  the  ship,  his  lifeless  body  being 
found  on  one  of  the  searchlight  platforms  beneath  the  foretop.  Evidence 
showed  he  was  in  highly  nervous  state  of  mind  for  three  or  four  months  before 
his  death,  subject  to  brooding  over  his  physical  and  financial  condition.  Medical 
record  contained  entry  of  neurasthenia. 

Although  there  was  some  doubt  as  to  whether  deceased  actually  jumped  to 
his  death,  or  whether  he  fell  accidentally,  if  it  be  admitted  that  he  committed 
suicide,  held,  the  circumstances  of  the  case,  taken  in  connection  with  the  entry 
in  his  health  record  above  referred  to,  are  sufficient  to  rebut  the  usual  pre- 
sumption of  sanity.  According,  held,  death  in  this  case  occurred  in  line  of 
duty  and  not  as  a result  of  own  misconduct  (File:  MM-Laval,  Louis  T/A17-25 
(290820)  ; File:  MM-Laval,  Louis  T/A17-27  (290820),  October  25,  1929). 


MISCONDUCT : suicide  alone  not  sufficient  proof  of  insanity. 

The  opinion  of  a board  of  inquest  was  that  death  of  deceased  occurred  not 
in  line  of  duty  and  not  as  a result  of  his  own  misconduct,  the  opinion  being 
based  upon  Court-Martial  Order  2,  1925,  14. 

The  court-martial  order  cited  by  the  board  has  been  overruled  by  later  court- 
martial  orders  (C.  M.  O.’s  10,  1927,  23;  1,  1928,  16;  8,  1928,  14;  12,  1928,  10; 
3,  1929,  28),  which  in  effect  hold  that  the  act  of  suicide  is  not  sufficient  in  itself 
to  rebut  the  presumption  of  sanity.  To  the  same  effect  is  Change  No.  6,  Naval 
Courts  and  Boards,  soon  to  be  promulgated  to  the  service. 

Accordingly,  and  in  view  of  the  fact  that  there  was  no  evidence  in  the  record 
of  proceedings  of  the  board  of  inquest  or  entry  in  the  medical  record  of  de- 
ceased tending  to  show  mental  derangement,  held,  that  death  occurred  not  in 
line  of  duty  and  was  the  result  of  own  misconduct  (File:  MM-Wooldridge, 
James  L/A17-27  (290731),  October  25,  1929). 


PAY : additional,  officer  assigned  to  duty  as  aide. 

An  officer  ordered  to  duty  as  aide  on  the  staff  of  a rear  admiral  in  command 
of  Light  Cruiser  Divisions,  Scouting  Fleet,  and  also  to  “additional  duty  as 
divisions  radio  officer,”  is  not  entitled  to  the  additional  pay  of  aide  authorized 
by  the  act  of  [P.  13]  May  13,  1908  (35  Stat.  128;  34  U.  S.  C.,  sec.  867),  in 
view  of  decisions  of  the  Comptroller  General  and  the  Court  of  Claims  (Comp. 
Gen.  decisions  of  July  22,  1925,  A-10264,  S & A Memo.,  p.  9195;  Jan.  27,  1927, 
6 Comp.  Gen.  493 ; May  10,  1927,  A-11843 ; Nov.  5,  1927,  A-19895 ; 52  Ct.  Cls.  22, 
27;  (File:  OO-Fernald,  James  M/L16-4  (290924),  October  2,  1929)). 


PAY : WITHHOLDING  OF,  ENLISTED  MEN  CHARGED  WITH  SHORTAGE  IN  STOCKS. 

Question  whether  requests  of  two  enlisted  men,  charged  with  shortages  in 
stock  of  clothing  and  small  stores,  for  permission  to  draw  money  due  them  by 
money  requisition,  such  money  to  be  used  for  the  employment  of  counsel  in 
their  defense,  should  be  approved. 

Held:  There  is  no  authority  of  law  or  regulation  for  withholding  from  these 
men  any  money  due  them  (File:  MM-Kelly,  Philip/L16-4  (291019)  ; File:  MM- 
Reader,  Howard/LlO-4  (291008),  October  25,  1929,  considering  sec.  1766,  R.  S., 
quoted  verbatim  in  sec.  2251  (4),.  Manual  of  the  Supply  Corps,  1922,  and  sec. 
1744  (1),  U.  S.  Navy  Regulations,  1920,  and  citing  Dillon  v.  Groos,  299  Fed.  851; 
McCarl  v.  Pence,  18  Fed.  (2d)  809,  811). 
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: 


RATINGS:  advancement,  unlisted  men;  advance  made  by  officer  not  man’s 

COMMANDING  OFFICER. 

Where  an  enlisted  man  was  advanced  in  rating  from  seaman  first  class  to 
radioman  third  class  by  an  officer  who  was  not  the  commanding  officer  of  said 
enlisted  man,  but  who  in  making  the  change  acted  in  accordance  with  authority 
from  the  Bureau  of  Navigation,  held,  the  advancement  was  in  all  respects  legal 
(File:  MM-Remi,  Ruby  L/P17-2  (290905),  October  80,  1929,  citing  1 Comp.  Gen. 
018). 


RETIREMENT:  fleet  naval  reserve;  thirty  year’s  service,  administrative 

ACTION  NOT  TAKEN  PRIOR  TO  DEATH. 

A transferred  member  of  the  Naval  Reserve  became  eligible  for  retirement  after 
thirty  years’  service  under  the  provisions  of  the  act  of  February  28,  1925  (84 
U.  S.  C.,  sec.  788),  on  September  4,  1929.  The  order  of  the  Secretary  of  the  Navy 
placing  him  upon  the  retired  list  as  of  that  date  was  not  signed  until  September 
7,  1929,  and  word  was  received  later  that  the  man  had  died  on  September  5,  1929. 

Held:  While  administratively,  some  act  on  the  part  of  the  Navy  Department 
may  be  required  to  cause  the  records  to  show  that  the  man  in  question  is  no  longer 
a transferred  member  of  the  Fleet  Naval  Reserve,  but  on  the  retired  list  of  the 
Regular  [P.  14]  Navy,  under  the  provisions  of  section  27  of  the  act  supra,  such 
individual  is  transferred  to  the  retired  list  of  the  Regular  Navy  by  operation  of 
law  regardless  of  whether  the  administrative  act  above  referred  to  is  or  is  not 
performed.  Accordingly,  in  this  case  the  man  should  be  held  to  have  been  a mem- 
ber of  the  retired  list  of  the  Regular  Navy  on  the  date  of  his  death  (File:  MM- 
Sing,  Joe/PG-2  ( 291002),  October  28,  1929). 


VESSELS  OF  THE  NAVY : sale  of,  for  conversion  and  use  as  commerc  ial  ships. 

Held:  A naval  vessel  other  than  one  designated  to  be  scrapped  by  the  treaty 
limiting  naval  armament  (43  Stat.  1655)  may  be  sold  with  a view  to  its  conver- 
sion and  use  as  a commercial  ship,  subject  to  the  restrictions  in  chapter  1,  article 
XVIII  of  said  treaty  relative  to  the  disposition  of  vessels  of  war  generally  (File: 
A 14s-7  ( 3 ) /Lll-3  (291008),  October  25,  1929). 

C.  M.  0. 11—1929 

[P.  3]  JUDGE  ADVOCATE  : refusing  to  obey  ruling  of  court — reading  abbre- 
viations FROM  SERVICE  RECORD  OF  ACCUSED. 

SENTENCES : public  reprimand  as  entire  sentence  not  generally 

FAVORED  BY  NAVY  DEPARTMENT. 

Major  Archibald  Young,  U.  S.  Marine  Corps,  was  tried  by  general  court 
martial  by  order  of  the  Secretary  of  the  Navy  at  the  Marine  Barracks,  Parris, 
Island,  S.  C.,  on  October  21,  1929,  and  convicted  of  the  following  charge: 
Conduct  to  the  prejudice  of  good  order  and  discipline  (failing  to  comply  with 
ruling  of  court  of  which  he  was  judge  advocate — see  C.  M.  O.  10,  1929,  8). 

The  court  sentenced  the  accused  to  be  publicly  reprimanded  by  the  Secretary 
of  the  Navy. 

[P.  4]  On  November  23,  1929,  the  Acting  Secretary  of  the  Navy  approved  the 
proceedings,  findings,  and  sentence,  placing  the  following  remarks  on  the 
record : 

“1.  Major  Archibald  Young,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial,  at  the  Marine  Barracks,  Parris  Island,  S.  C.,  and  convicted 
of  the  charge  ‘Conduct  to  the  prejudice  of  good  order  and  discipline.’  The 
sentence  awarded  by  the  court  in  this  case  reads  as  follows : 

“ ‘The  court,  therefore,  sentences  him,  Archibald  Young,  Major,  U.  S. 
Marine  Corps,  to  be  publicly  reprimanded  by  the  Secretary  of  the  Navy.’ 

“2.  The  proceedings,  findings,  and  sentence  in  this  case  are  approved. 

“3.  Although  the  Navy  Department  does  not  generally  look  with  favor 
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upon  a sentence  which,  in  its  entirety  consists  of  a public  reprimand  (Naval 
Digest,  1916,  p.  502,  par.  22;  Naval  Digest,  1921,  ‘Public  Reprimand’),  the 
sentence  in  view  of  all  the  circumstances  of  this  case  would  appear  to  be 
an  appropriate  one.  In  approving  this  sentence,  however,  it  is  not  to  be 
understood  that  a precedent  is  being  created. 

“4.  The  Secretary  of  the  Navy  has  this  day  addressed  a letter  to  Major 
Archibald  Young,  U.  S.  Marine  Corps,  which  letter  with  a publication  of 
same  in  court-martial  orders,  will  be  considered  as  complying  with  the 
sentence  in  this  case. 

“5.  Major  Young  will  be  released  from  arrest  and  restored  to  duty.” 

The  following  letter  of  reprimand  was  addressed  to  the  accused  by  the  Acting 
Secretary  of  the  Navy  on  November  23,  1929: 

“1.  During  the  progress  of  a recent  general  court-martial  trial  of  an 
enlisted  man  you,  as  judge  advocate,  were  directed  by  the  court,  through 
its  president,  to  take  certain  action  relative  to  the  reading  of  an  extract 
from  the  service  record  of  the  accused  in  the  matter  of  presenting  to  the 
court  evidence  of  previous  conviction.  You  failed  to  comply  with  the  ruling 
of  the  court  and  willfully  refused  to  obey  the  order  given  as  aforesaid. 
For  this  offense  you  were  brought  to  trial  before  a general  court  martial, 
found  guilty,  and  sentenced  to  be  publicly  reprimanded  by  the  Secretary 
of  the  Navy. 

“2.  You  are  informed  that  in  your  capacity  as  judge  advocate  of  the 
court  martial  you  were  serving  not  only  as  an  officer  of  the  court,  with 
duties  and  responsibilities  pertaining  thereto,  but  also  and  at  the  same  time 
you  were  an  officer  of  the  Marine  Corps  and  of  the  naval  service  and  as  such 
had  certain  duties  and  obligations  required  by  your  [P.  5]  commission. 
While  a court  martial,  composed  of  the  members  thereof,  and  of  a judge 
advocate  is  a judicial  tribunal  it  is  nevertheless  a military  organization. 
The  judge  advocate  in  his  capacity  as  a subordinate  officer  of  that  organi- 
zation is  subject  to  the  orders  of  the  court. 

“3.  That  a judge  advocate  may,  and  in  fact  should,  advise  the  court  in 
questions  of  procedure,  is  not  to  be  denied.  In  the  case  under  discussion, 
you  very  properly  informed  the  court  of  your  views  in  regard  to  the  proper 
manner  of  presenting  the  evidence  of  previous  conviction,  all  of  which 
was  entered  in  the  record  for  the  information  of  the  reviewing  authority 
and  for  the  protection  of  yourself  against  possible  criticism  for  dereliction 
of  duty.  Having  done  this,  however,  and  having  been  directed  by  the  court 
to  take  certain  action,  although  contrary  to  your  idea  of  correct  procedure, 
your  duty  to  conform  to  that  ruling  without  hesitation  was  clear  and  should 
have  raised  no  doubt  in  your  mind. 

“4.  Military  discipline  is  founded  upon  instantaneous  willing  obedience 
to  the  orders  of  competent  authority.  Without  this  ‘the  camp  would  be 
turned  into  a debating  school  where  the  precious  moment  for  action  would 
be  wasted  in  wordy  conflicts  between  the  advocates  of  conflicting  opinions.’ 
By  your  action  as  recited  above  this  fundamental  principle  of  military 
discipline  was  violated,  with  the  result  that  the  proceedings  of  a legally 
constituted  court  martial  were  suspended  for  days,  important  cases  were 
delayed,  and  officers  and  enlisted  men  were  treated  to  the  spectacle  of  a 
commissioned  officer  essaying  an  insubordinate  role,  whereby  he  openly 
refused  to  carry  out  orders  given  him  by  proper  authority. 

“5.  Your  conduct  on  this  occasion  merits  and  receives  the  disapproval  of 
the  Navy  Department  and  you  are  hereby  publicly  reprimanded. 

“6.  The  contents  of  this  letter  will  be  published  in  court-martial  orders 
and  a copy  thereof  will  be  filed  with  your  military  record. 

“7.  You  will  acknowledge  the  receipt  of  this  letter.” 


SEARCH  AND  SEIZURE : government  quarters  ; right  of  commanding,  officer 

TO  SEARCH. 

First  Lieutenant  Thomas  M.  Ryan,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  marine  barracks, 
Quantico,  Va.,  on  September  9,  1929,  and  convicted  of  the  following  charge: 
219891— 40— vol.  2 15 
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Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy  (having 
alcoholic  liquor  in  possession). 

[P.  6]  The  court  sentenced  the  accused  to  lose  20  numbers  in  his  grade. 

Four  of  the  members  of  the  court  recommended  the  accused  to  the  clemency 
of  the  reviewing  authority  “in  consideration  of  his  previous  good  record/’ 

On  November  6,  1929,  the  Judge  Advocate  General  placed  the  following 
remarks  on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general 
court-martial  case  of  First  Lieutenant  Thomas  M.  Ryan,  U.  S.  Marine 
Corps,  it  is  noted  that  the  accused,  through  counsel,  questioned  the  right 
of  his  commanding  officer  to  search  the  Government  quarters  that  the 
accused  was  occupying  in  his  official  capacity  at  the  marine  barracks, 
Quantico,  Va.  The  contention  of  the  accused  was  based  upon  the  assump- 
tion that  the  order  of  the  commanding  officer  of  the  marine  barracks, 
Quantico,  to  search  the  accused’s  quarters  for  intoxicating  liquor  was 
unreasonable  and  therefore  in  violation  of  his  constitutional  rights. 

“2.  The  right  of  the  commanding  officer  to  search  the  quarters  occupied 
by  any  officer  or  enlisted  man  on  the  Government  reservation  for  intoxi- 
cating liquor  or  other  contraband  is  not  only  unassailable  but  under  the 
provisions  of  article  118,  U.  S.  Navy  Regulations,  it  becomes  his  clear  duty 
to  do  so  should  he  have  reason  to  suspect  that  the  aforesaid  regulation  is 
being  violated. 

“3.  Subject  to  the  foregoing  remarks,  it  is  the  opinion  of  this  office  that 
the  proceedings,  findings,  and  sentence  are  legal.” 

On  November  7,  1929,  the  Major  General  Commandant,  U.  S.  Marine  Corps, 
expressed  his  complete  concurrence  in  the  remarks  of  the  Judge  Advocate 
General. 

On  November  12,  1929,  the  Secretary  of  the  Navy  approved  the  procedings, 
findings,  and  sentence,  and  the  remarks  of  the  Judge  Advocate  General. 


BREAKING  ARREST:  evidence  insufficient  to  support  conviction. 

In  support  of  the  charge  “Breaking  arrest,”  the  prosecution  introduced  ex- 
tracts from  current  service  record  of  accused  showing  that  accused  had  been 
made  a prisoner  at  large,  had  broken  arrest,  absented  himself  without  leave  for 
one  month  and  six  days,  was  declared  a deserter  and  subsequently  delivered  to 
naval  authorities.  Accused  testified,  inter  alia,  that  he  had  never  been  in- 
formed that  he  was  a prisoner  at  large. 

While  it  has  been  previously  held  that  in  order  to  establish  a prima  facie  case 
of  breaking  arrest,  it  is  only  necessary  for  the  [P.  7]  prosecution  to  submit  in 
evidence  an  extract  of  accused’s  service  record  which  relates  to  the  fact  that 
he  was  a prisoner  at  large  (C.  M.  O.  2,  1922,  7;  C.  M.  O.  4,  1925,  3),  such  evi- 
dence would  only  support  a finding  of  guilty  “in  the  absence  of  any  rebutting 
evidence  by  the  defense”  (C.  M.  O.  2,  1922,  7). 

In  this  case,  after  accused  testified  as  he  did,  the  burden  of  proceeding  was 
shifted  to  the  prosecution  (sec.  333,  N.  0.  & B.),  and  it  was  the  duty  of  the 
judge  advocate  to  introduce  evidence  in  rebuttal  for  the  purpose  of  showing 
that  accused  was  regularly  placed  under  arrest  and  that  accused  was  cognizant 
of  such  fact. 

As  the  prima  facie  case  established  by  the  prosecution  was  rebutted  by  the 
defense,  and  as  the  prosecution  offered  no  additional  evidence,  held,  that  the 
evidence  adduced  in  this  case  was  insufficient  to  warrant  the  court  in  finding 
the  specification  under  the  charge  “Breaking  arrest”  proved,  in  that  the 
prosecution  failed  to  show  the  guilt  of  the  accused  beyond  a reasonable  doubt 

In  view  of  the  above,  the  Secretary  of  the  Navy  disapproved  the  finding  on 
this  charge  and  the  specification  thereunder  (File:  MM-Hunt,  Edward  D/A17-20 
(290917),  Nov.  21,  1929.) 
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CHARGES  AND  SPECIFICATIONS : specification  defective,  summary  court 

MARTIAL:  (1)  TECHNICAL  ERRORS  IN,  CORRECTION;  (2)  APPROVAL. 

(1)  The  recorder  of  a summary  court  martial,  apparently  without  direction 
from  the  convening  authority,  changed  the  date  of  the  offense  as  set  out  in  the 
specification  from  October  4,  1929,  to  October  3,  1929. 

It  is  not  within  the  discretion  of  the  recorder,  the  court,  or  any  other  party, 
to  correct  technical  errors  in  the  specification  without  the  consent  of  the  con- 
vening authority  (sec.  184  (2),  N.  C.  & B.).  The  specification  should  have 
been  returned  to  the  convening  authority  requesting  authority  to  make  correc- 
tion (sec.  817,  N.  C.  & B. ; p.  63,  par.  33,  Naval  Digest,  1916).  However,  an 
error  of  one  day  in  stating  the  date  of  the  alleged  offense  is  not  considered 
sufficient  to  confuse  the  accused  in  the  identification  of  the  offense  and  he 
could  therefore  have  properly  prepared  a defense  (sec.  206,  N.  C.  & B.). 

(2)  It  was  further  noted  that  the  convening  authority  failed  to  state  the 
date  of  approval  of  the  specification,  as  set  out  in  section  927,  Naval  Courts 
and  Boards. 

The  errors  noted  above  were  not  considered  fatal,  but  were  called  to  the 
attention  of  the  convening  authority  in  order  that  they  might  be  avoided  in 
the  future  (File:  MM-Ewer,  William/A17-21  (291108),  Nov.  8,  1929). 


[P.  8]  1.  DRUNKENNESS:  defined;  intoxication  from  use  of  narcotics  not 

INCLUDED. 

2.  CHARGES  AND  SPECIFICATIONS  : specification  not  supporting 

CHARGE. 

A specification  alleging  that  accused  was  “under  the  influence  of  intoxicating 
narcotic”  was  laid  under  the  charge  “Drunkenness.” 

(1)  With  regard  to  the  offense  of  “Drunkenness,”  19  Corpus  Juris  795  states: 

“Drunkenness,  as  commonly  understood,  is  the  state  of  being  drunk 
or  overpowered  by  intoxicants ; ebriety ; inebriation ; intoxication ; the 
term  does  not  include  the  physical  state  resulting  from  the  use  of 
drugs ; * * * ” 

and  19  Corpus  Juris  799  states : 

“As  a general  rule  the  intoxication  which  results  from  the  excessive  use 
of  opiates  or  drugs  is  not  understood  or  described  by  ‘drunkenness’  as  used 
in  the  statutes  punishing  drunkenness  * * 

The  following  cases  cited  in  the  footnotes  are  to  the  same  effect:  Youngs  v. 
Youngs,  130  111.  230,  22  N.  E.  806 ; Burt  v.  Burt,  168  Mass.  204,  46  N.  E.  622. 

(2)  In  view  of  the  above,  held,  that  the  specification  did  not  support  the 
charge  “Drunkenness.”  However,  as  the  specification  properly  alleged  an  of- 
fense under  the  charge  “Conduct  to  the  prejudice  of  good  order  and  discipline” 
and  no  objection  was  made  at  the  time  of  the  trial  as  to  the  charge  under  which 
it  was  laid,  further  held,  that,  subject  to  the  foregoing,  the  proceedings,  findings, 
and  sentence,  and  the  action  of  the  convening  authority  approving  the  same, 
were  legal  (File:  MM-Dacquisto,  Jos.  A/A17-20  (290917),  Nov.  14,  1929). 


1.  EVIDENCE,  HEARSAY : patrol  officer’s  report  ; ship’s  log.  summary 

COURT  MARTIAL. 

2.  FINDINGS  AND  SENTENCE  : set  aside — prima  facie  case  not  established; 

drunkenness;  summary  court  martial. 

(1)  Accused  was  tried  on  two  specifications,  the  first  alleging  assault,  which 
was  found  not  proved,  and  the  second  alleging  that  accused  was  under  the  in- 
fluence of  intoxicating  liquor  on  a public  street  in  the  city  of  Yokohama,  Japan, 
which  was  found  proved. 

In  proof  of  the  first  specification  there  was  received  in  evidence  an  extract 
from  the  ship’s  log  and  two  letters  written  by  the  senior  and  assistant  patrol 
officers.  The  extract  from  the  ship’s  log  stated  that  accused  was  returned  to 
the  ship  under  guard  by  the  shore  patrol,  “charge  fighting.” 
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That  part  of  the  ship’s  log  reading  “charge  fighting’’  was  pure  hearsay,  inad- 
missible under  the  general  rule  and  its  well-established  exceptions.  The  letters 
of  the  patrol  officers  were  even  more  obviously  inadmissible.  (See  C.  M.  O.  7, 
1928,  [P.  9]  pp.  11  and  12,  setting  forth  the  Navy  Department’s  disapproval, 

and  reasons  therefor,  of  this  identical  procedure.) 

As  the  above  irregularities  concerned  the  specification  found  not  proved, 
their  effect  was  not  material. 

(2)  To  prove  the  second  specification,  one  witness  was  called.  He  testified 
that  he  had  seen  accused  take  six  drinks  of  beer  during  about  seven  hours; 
that  accused  and  a shipmate  while  dancing  together  in  a cabaret  fell  down,  got 
up  and  argued  as  to  which  had  tripped  the  other ; that  shortly  thereafter,  while 
walking  along  a street,  a companion  of  accused  struck  accused  and  a fight  en- 
sued; that  in  estimation  of  witness,  accused  did  not  appear  to  be  drunk. 

On  the  evidence  adduced,  the  prosecution  failed  to  establish  a prima  facie 
case,  and  the  court  was  not  justified  in  finding  the  specification  proved.  Ac- 
cordingly, the  Secretary  of  the  Navy  directed  that  the  finding  on  this  specifi- 
cation and  the  sentence  in  the  case  be  set  aside. 

The  Secretary  of  the  Navy  further  directed  that  the  attention  of  the  court 
and  the  recorder  be  called  to  this  failure  to  comply  with  the  requirements  laid 
down  for  court-martial  procedure,  and  that  they  be  enjoined  to  familiarize 
themselves  more  fully  with  this  phase  of  their  naval  duties  (File:  MM-Taskoski, 
Joseph/A17-21  (291108),  Nov.  8,  1929). 


EVIDENCE:  judge  advocate  unable  to  find  evidence  to  support  charge  and 

SPECIFICATION  ; PROCEDURE. 

Judge  advocate  informed  court  that,  after  a thorough  investigation  of  the 
case,  he  had  been  unable  to  find  any  evidence  in  support  of  the  first  charge  and 
specification  thereunder. 

The  proper  procedure  for  the  judge  advocate  to  have  followed  was,  prior  to 
the  court  having  convened,  to  inform  the  convening  authority  that  insufficient 
evidence  was  available  at  that  time  properly  to  prosecute  the  charge,  requesting 
authority  to  delay  proceeding  with  the  case,  or  requesting  the  convening 
authority  to  nol-pros  or  temporarily  to  withdraw  the  charge  and  specification 
pending  further  search  for  witnesses.  In  any  event  the  court  should  not  have 
permitted  the  judge  advocate  to  rest  the  prosecution  or  have  proceeded  to  a 
finding  until  the  situation  had  been  explained  to  the  convening  authority  and 
instructions  received  therefrom  (sec.  187,  N.  C.  & B.,  1923;  Naval  Digest,  1916, 
p.  13,  par.  30;  C.  M.  O.  3,  1922,  13;  C.  M.  O.  6,  1929,  17). 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Granados,  Refugio  H/A17-20  (290819),  Oct.  31,  1929). 


[P.  10]  FINDINGS  AND  ACQUITTAL:  disapproved — evidence  insufficient 

to  rebut  prima  facie  case. 

Accused  was  acquitted  of  the  charges:  (I)  Scandalous  conduct  tending  to  the 
destruction  of  good  morals  (3  specs.,  lascivious  conduct)  and  (II)  Sodomy 
(2  specs.).  With  reference  to  specification  2 of  charge  I,  the  prosecution  estab- 
lished a prima  facie  case  by  the  testimony  of  the  man  with  whom  accused  was 
alleged  to  have  committed  the  act.  The  only  evidence  introduced  to  rebut  this 
prima  facie  case  was  the  testimony  of  a third  man,  who  testified  that,  with  the 
exception  of  a couple  of  minutes,  he  was  present  in  the  room  at  the  time  the 
act  was  alleged  to  have  been  committed  and  that  accused  did  not  attempt  any 
acts  of  any  kind  as  alleged. 

While  the  Navy  Department  did  not  attempt  to  weigh  the  evidence  in  this 
case,  as  such  a duty  is  peculiarly  within  the  prerogative  of  the  court,  yet  it 
could  not  understand  the  court’s  action  in  finding  the  second  specification  of 
charge  I not  proved,  in  view  of  the  very  positive  testimony  given  in  connection 
therewith  as  indicated  above.  In  view  of  the  associations  of  the  above  two  wit- 
nesses and  accused,  it  was  considered  that  the  testimony  of  the  witness  last 
mentioned  should  have  been  viewed  with  suspicion,  and  further  that  it  was 
insufficient  to  rebut  the  prima  facie  case  established.  In  view  of  the  fore- 
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going,  the  action  of  the  court  in  acquitting  the  accused  on  charge  I was  viewed 
with  considerable  concern,  and  it  was  considered  that  there  had  been  a grave 
miscarriage  of  justice  committed  in  this  case. 

Accordingly,  the  finding  on  the  second  specification  of  charge  I and  on  charge 
II  were  disapproved  by  the  Secretary  of  the  Navy  (File:  MM-Peterson,  Glenn 
F/A17-20  (290524),  Nov.  1,  1929). 


FINDINGS : evidence  not  supporting — absence  from  station  and  duty  without 

LEAVE  AND  ABSENCE  FROM  STATION  AND  DUTY  AFTER  LEAVE  HAD  EXPIRED*  DISTIN- 
GUISHED. 

The  evidence  adduced  showed  that  the  accused  was  on  authorized  leave  and 
failed  to  return  at  the  expiration  thereof.  The  court  found  accused  guilty  of 
absence  without  leave. 

Held,:  The  evidence  in  this  case  supported  a finding  of  guilty  of  the  charge 
“Absence  from  station  and  duty  after  leave  had  expired.”  Accordingly,  the 
Secretary  of  the  Navy  returned  the  record  of  proceedings  to  the  court  for  the 
purpose  of  reconsidering  the  finding  and  to  make  such  revision  of  the  sentence 
adjudged  as  the  court  might  deem  necessary,  inviting  attention  to  section  248, 
Naval  Courts  and  Boards,  1923,  which  sets  forth  the  distinction  between  “ab- 
sence from  station  and  duty  without  leave”  and  “absence  from  station  and  duty 
after  leave  had  expired”;  also  to  Court-Martial  Order  3,  1928,  12  (File: 
MM-Hobson,  George  B/A17-20  (291014),  Nov.  14,  1929). 


[P.  11]  SEARCH  AND  SEIZURE : right  of  naval  authorities,  without 

SEARCH  WARRANT  (1)  PREMISES  NOT  UNDER  NAVAL  JURISDICTION;  (2)  ABOARD 

SHIP;  FOURTH  AND  FIFTH  AMENDMENTS  TO  CONSTITUTION  APPLIED. 

EVIDENCE : illegally  obtained  ; use  of,  in  courts  martial. 

PHOTOGRAPHS,  OBSCENE : possession  alone  not  an  offense. 

FINDINGS : disapproved  ; evidence  improperly  admitted. 

Accused  was  convicted  of  the  charge  “Scandalous  conduct  tending  to  the  de- 
struction of  good  morals.”  (7  specs.).  The  prosecution  on  all  specifications 
except  4 and  7 was  based  upon  certain  photographs  obtained  from  the  locker 
of  accused  in  the  Y.  M.  C.  A.,  San  Diego,  by  a chief  boatswain’s  mate,  U.  S. 
Navy,  acting  as  special  investigator,  who  visited  the  Y.  M.  C.  A.  and  searched 
the  said  locker  in  the  absence  of  the  accused  and  without  his  permission.  In 
making  this  search,  he  acted  without  a search  warrant.  Before  being  arraigned, 
accused  through  his  counsel  made  a demand  for  the  return  of  his  property  and 
during  the  progress  of  the  trial  made  seasonable  objection  to  its  reception  in 
evidence. 

While  in  many  State  jurisdictions  evidence  illegally  obtained  may  nevertheless 
be  used  by  the  State  in  a resulting  criminal  prosecution  (35  Cyc.,  sec.  1271,  and 
Underhill  on  Criminal  Evidence,  3d  ed.,  sec.  751,  and  cases  cited  thereunder), 
nevertheless  the  invariable  rule  in  the  Federal  Courts  is  that  such  evidence,  if  sea- 
sonable objection  is  made  thereto,  may  not  be  received  in  evidence  against  the 
accused  and  also  no  information  obtained  by  the  Government  from  such  illegal 
evidence  may  be  utilized.  The  interpretation  of  the  law  as  contained  in  the  cases 
cited  is  based  upon  the  fourth  and  fifth  amendments  to  the  Constitution,  the  limita- 
tions of  which  are  applicable  to  the  Federal  Government  and  its  agencies  ( Boyd  v. 
V.  8.,  116  U.  S.  633;  Silverthome  Lumber  Co.  v.  U.  8.,  251  U.  S.  385;  Weeks  v. 
U.  S.,  232  U.  S.  383;  Oouled  v.  U.  8.,  255  U.  S.  298;  Amos  v.  U.  8.,  255  U.  S.  313; 
Holmes  v.  U.  8.,  275  Fed.  49;  Flagg  v.  U.  8.,  233  Fed.  481;  Ganci  v.  U.  8., 
287  Fed.  60 ; Gambino  v.  U.  8„  275  U.  S.  310 ; Argnello  v.  U.  8.,  269  U.  S.  20 ; 
Bush  v.  U.  8.,  269  Fed.  455 ; Underhill  on  Criminal  Evidence,  3d  ed.,  sec.  749,  and 
case  cited  in  note  thereunder).  Inasmuch  as  the  subject  prosecution  was  one 
instituted  by  one  of  the  agencies  of  the  Federal  Government,  it  follows  that  the 
law  as  interpreted  by  the  highest  courts  of  the  Federal  Government  must  be 
followed.  To  this  same  effect  is  section  320,  Naval  Courts  and  Boards,  which 
speaks  of  the  rules  of  evidence  to  be  observed  by  courts  martial.  (See  also 
G.  C.  M.  Order  No.  36  of  the  War  Department  dated  Aug.  30,  1924,  in  accord.) 

In  view  of  the  fact  that  the  law  is  so  clear  on  this  point,  as  set  out  above,  the 
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Navy  Department  was  compelled  to  disapprove  the  proceedings  and  findings  on 
these  specifications  (1,  2,  3,  5,  6),  although  an  examination  of  the  illegally  seized 
photographs  conclusively  established  the  guilt  of  the  accused. 

[P.  12]  At  a later  stage  of  the  proceedings,  the  prosecution  introduced  in  evi- 
dence the  negatives  from  which  the  photographs  referred  to  above  were  made. 
These  negatives  were  obtained  by  the  naval  authorities  as  the  result  of  a search 
of  the  effects  of  the  accused  aboard  the  U.  S.  S.  Omaha,  upon  placing  him  law- 
fully under  arrest.  There  can  be  no  question  as  to  the  legality  of  the  search  of 
the  effects  of  the  accused  under  his  immediate  control  aboard  ship,  not  only  upon 
the  ground  that  the  commanding  officer  may  authorize  a search  of  the  effects  of 
a person  under  his  command  whenever  in  his  sound  discretion  a search  appears 
to  be  justified  (0.  M.  O.  10,  1922,  12)  but  also  in  this  particular  case  that  search 
could  be  justified  on  the  ground  that  where  a person  is  placed  under  lawful  arrest 
on  a felony  charge,  the  officers  making  the  arrest  may  search  his  person  and  also 
any  effects  within  his  immediate  control.  ( Weeks  v.  U.  S.,  supra;  Baron  v.  U.  8., 
286  Fed.  822;  Browne  v.  U.  8.,  290  Fed.  875;  Smith  v.  Jerome,  93  N.  Y.  S.  202; 
Underhill  on  Criminal  Evidence  3d  ed.,  sec.  112  and  Cornelius  on  Search  and 
Seizure,  sec.  36,  and  cases  cited  in  notes  thereunder).  It  follows,  therefore,  that 
the  objection  of  the  accused  to  admission  of  these  negatives  in  evidence  was 
properly  overruled  by  the  court. 

In  view  of  the  above,  the  prosecution  of  this  case,  from  the  preferring  of  the 
specifications  to  the  actual  trial  in  court,  so  far  as  the  specifications  involving  the 
photographs  are  concerned,  could  have  been  properly  based  upon  the  negatives, 
and  the  prints  obtained  from  those  negatives  instead  of  upon  the  actual  prints 
which  were  obtained  illegally  from  the  Y.  M.  C.  A. 

With  respect  to  specification  7 of  the  charge,  which  alleged  the  possession  of 
obscene  pictures  for  purposes  of  exhibiting,  there  was  no  testimony  in  the 
record  that  the  accused  had  ever  shown  said  pictures  to  any  person.  The 
specification  alleged  an  offense  under  section  312  of  the  Criminal  Code  (18  U.  S. 
C.,  sec.  512),  the  provisions  of  which  section  do  not  make  an  offense  of  mere 
possession ; possession,  coupled  with  intent  to  do  one  of  the  prohibited  acts 
enumerated,  is  an  offense.  It  was  not  believed  that  the  fact  that  accused 
intended  to  exhibit  the  pictures  in  question  was  established  (3  Fed.  484).  Ac- 
cordingly, as  a very  material  allegation  of  the  specification  was  not  established, 
the  Navy  Department  disapproved  the  proceedings  and  finding  on  specification  7. 

The  illegal  evidence  referred  to  above  had  no  application  to  specification  4, 
and  inasmuch  as  competent  evidence  introduced  by  the  prosecution  was  sufficient 
to  justify  the  conviction,  it  was  held  that  the  finding  on  this  specification  could 
be  legally  sustained. 

Subject  to  the  above,  held,  that  the  proceedings,  findings  on  specification  4, 
and  on  the  charge,  were  legal,  and  in  view  of  the  fact  that  the  sentence 
adjudged  was  not  in  excess  of  the  legal  [P.  13]  limitation  prescribed  for  the 
offense  set  out  in  specification  4,  that  the  sentence  was  legal  ( File : MM-Malloy, 
LeRoy  E/A17-20  (290716),  Nov.  19,  1929). 


SENTENCES : confinement  at  hard  labor  ; reduction  in  rating. 

Where  accused,  a fireman  second  class,  was  sentenced  to  confinement  at  hard 
labor,  the  sentence  should  have  included  reduction  in  rating  to  apprentice  sea- 
man in  accordance  with  the  provisions  of  section  883,  Naval  Courts  and  Boards, 
that  being  the  lowest  rating  in  the  artificer  branch,  engine  room  force,  as  set 
out  in  section  953  (Change  No.  5),  Naval  Courts  and  Boards. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action  of 
the  convening  authority  approving  same,  were  held  legal  (File:  MM-Payne, 
Kenneth  F/A17-20  (291014),  Nov.  16,  1929,  citing  C.  M.  O.  4,  1929,  23). 


SENTENCES : deck  court  ; reduction  in  rating  ; surplusage. 

Where  a deck-court  sentence  read : “To  be  reduced  to  the  next  inferior  rank, 
that  of  private  first  class,”  it  was  pointed  out  that  so  much  of  the  sentence  as 
read  “ that  of  private  first  class”  was  surplusage,  attention  being  invited  to  varia- 
tion 7,  footnote  74,  section  953,  Naval  Courts  and  Boards,  and  to  footnote  3 of 
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table  VIII,  classification  tables  following  section  953  (File:  MM-Woodward, 
John  E/A17-22  ( 290829),  Aug.  29,  1929,  citing  J.  A.  G.  letter  26287-9708). 


SENTENCES : recording  of — period  of  confinement. 

In  recording  the  part  of  a sentence  involving  confinement,  the  period  of  con- 
finement was  expressed  in  the  term  of  one  year  instead  of  months,  which  is 
contrary  to  the  instructions  contained  in  footnote  30  of  section  883,  Naval 
Courts  and  Boards.  (See  C.  M.  O.  4,  1929,  24.) 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  approving  same,  were  held  legal  (File:  MM-Smith, 
Jack/A17,  20  (291017),  Nov.  16,  1929). 


STRIKING  ANOTHER  PERSON  IN  THE  NAVY : words  alone  not  a defense. 
FINDINGS  AND  ACQUITTAL : disapproved  ; not  in  accordance  with  evidence. 

Accused,  while  acting  as  master  at  arms  having  called  one  Evans  at  reveille, 
subsequently  physically  dumped  him  out  of  his  bunk;  Evans  became  angered 
by  such  treatment  and  called  accused  [P.  14]  a vile  and  offensive  name. 
After  a short  argument,  they  separated.  After  an  appreciable  interval  of  time, 
accused  returned  to  where  Evans  was  sitting  on  his  bunk  and  demanded  him  to 
take  back  the  vile  name  and  to  apologize.  Evans  did  not  comply  with  the 
demand,  whereupon  he  was  hit  three  times  in  rapid  succession  by  the  accused. 

In  consideration  of  section  235,  Naval  Courts  and  Boards,  which  states  in 
part  that  “mere  words  will  not  justify  an  assault  * * held,  that  the  find- 
ings and  acquittal  in  this  case  were  not  in  accordance  with  the  evidence. 
Accordingly,  the  Secretary  of  the  Navy  disapproved  the  findings  and  acquittal 
(File:  MM-Waggoner,  Fred  C/A17-20  (290905),  Nov.  21,  1929,  citing  CL  M.  O.  2, 
1928,  20). 


VESSELS  OF  THE  NAVY : designation  of,  court-martial  specifications  ; sub- 
marine designated  by  word  “sail.” 

The  use  of  the  word  “Sail”  in  a summary  court-martial  specication  to  desig- 
nate a submarine  was  considered  irregular.  Although  its  use  in  designating 
submarines  of  the  “S”  class  is  recognized  under  certain  conditions,  it  is  not 
the  proper  designation  as  set  out  in  the  Navy  Directory  in  listing  vessels  of 
the  Navy,  and  therefore,  should  not  be  used  in  drawing  specifications  for  trial 
by  court  martial. 

The  above  error  was  not  sufficient  to  invalidate  the  proceedings,  but  was 
pointed  out  in  order  that  it  might  be  avoided  in  future  (File:  MM-Flynn, 
Charles  J.  P/A17-21  (291010),  Oct.  10,  1929). 


VIOLATION  OF  LAWFUL  REGULATION  ISSUED  BY  SECRETARY  OF 

NAVY  : WEARING  APPAREL  OR  BEDDING  OF  ANOTHER  IN  POSSESSION HANDBAG. 

SUMMARY  COURT  MARTIAL. 

Accused  objected  to  a specification  which  alleged  that  he  had  in  his  possession 
a handbag  in  violation  of  a lawful  order  of  the  Secretary  of  the  Navy.  Said 
order  prohibits  the  possession  of  “any  article  of  wearing  apparel  or  bedding” 
of  another  person  in  the  Navy.  Objection  was  not  sustained. 

Held:  The  court  erred  in  not  sustaining  this  objection  as  a handbag  cannot 
be  considered  as  an  article  of  wearing  apparel  or  bedding.  The  court  should 
have  found  this  specification  not  in  due  form  and  technically  correct  and 
should  have  followed  the  procedure  laid  down  in  section  829,  Naval  Courts  and 
Boards.  Accordingly,  the  Secretary  of  the  Navy  directed  that  the  proceedings 
and  findings  on  this  specification  be  set  aside.  As  the  sentence  adjudged  by 
the  court  was  not  excessive  for  two  other  specifications  under  which  accused  was 
convicted,  it  was  not  disturbed  (File:  MM-Nevatt,  Rawley  E/A17-21  (290919), 
Sept.  19,  1929). 


1356  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 
[C.  M.  O.  No.  11—1929] 


[P.  15]  WITNESSES:  examination  of,  summary  court  martial;  objections 

to  TESTIMONY 

The  court  ruled  that  the  interruption  by  accused  during  a witness’  testi- 
mony was  not  proper  and  not  by  custom  permitted  in  naval  courts  martial; 
further  that  objections  by  accused  should  be  made  previous  to  the  answer  of  the 
witness  to  the  question,  and  after  the  reply  has  been  commenced,  motions 
to  strike  from  the  record  the  witness’  testimony  would  be  entertained  by  the 
court  upon  the  completion  of  the  witness’  answer. 

Held:  The  ruling  by  the  court  on  this  point  was  in  error.  While  “the 
examination  of  witnesses  is  always  subject  to  control  of  the  court,  which  may 
exert  its  power  to  prevent  useless  delays  during  the  trial”  and  while  “matters 
pertaining  to  the  examination  of  witnesses  rest  largely  within  the  discretion 
of  the  trial  court”  (40  Cyc.  2406,  2408),  such  control  of  examination  of 
witnesses  should  be  exercised  so  as  not  to  conflict  with  well-established  rules 
of  evidence.  Timely  objection  is  necessary.  A question  on  its  face  may  not 
call  for  inadmissible  evidence,  and  thus  cannot  properly  be  objected  to  when 
asked.  However,  the  witness  may  in  answering  give  testimony  which  may 
not  be  properly  received.  When  it  becomes  apparent  that  this  situation  is 
pending  the  opposing  side  must  object  immediately.  It  is  well  established 
that  “this  practice  of  permitting  a question  to  be  answered  without  objection, 
and,  if  perchance  the  answer  be  unfavorable,  to  then  object  to  both  question 
and  answer,  is  not  proper  or  fair  practice”  (192  Fed.  309). 

However,  the  rights  of  the  accused  were  not  materially  prejudiced  in  view 
of  the  facts  that  (1)  the  objectionable  parts  of  the  testimony  were  subse- 
quently stricken  from  the  record;  (2)  witnesses  later  called  before  the  court 
gave  direct  testimony  of  the  facts  to  which  the  objectionable  testimony  related, 
and  (3)  the  ruling  applied  alike  to  examination  of  witnesses  for  the  prose- 
cution and  defense  (File:  MM-Warburton,  Milton  R/A17-21  (290810),  Oct. 
10,  1929). 


ANCHORAGE  GROUNDS:  jurisdiction  over — anchorage  area  “e,”  narragan- 

SETT  BAY,  R.  I. 

Held:  The  commanding  officer,  U.  S.  naval  training  station,  Newport,  R.  I., 
has  no  legal  right  to  prevent  commercial  or  privately  owned  boats  or  vessels 
from  operating,  loitering,  or  anchoring  within  the  U.  S.  naval  training  sta- 
tion boat  basin  located  in  anchorage  area  “E”  in  Narragansett  Bay,  R.  I. 
[P.  16]  The  authority  and  responsibility  for  the  enforcement  of  the  rules  and 
regulations  governing  operations  of  all  classes  of  vessels  within  the  area 
are  placed  on  the  Coast  Guard  (sec.  7,  act  of  Mar.  4,  1915,  38  Stat.  1053,  33 
U.  S.  C.,  sec.  471),  and  hence  any  violations  of  such  rules  and  regulations 
that  operate  to  the  detriment  of  the  naval  service  should  be  reported  to  the 
Coast  Guard  for  action  (File:  H2-1/NM1  (290909),  Nov.  27,  1929,  citing  “An- 
chorage Grounds  in  Narragansett  Bay  (including  Newport  Harbor)  and  Bristol 
Harbor,  R.  I.,  and  Rules  and  Regulations  relating  thereto,”  approved  Apr. 
16,  1923,  and  amended  Sept.  20,  1924,  under  the  title  “Anchorage  E — Coasters 
Harbor  Island”). 


BOUNDARY  WALL:  repairs  to  naval  home,  Philadelphia,  pa.,  occupied  by 
veterans’  bureau  ; appropriations  chargeable. 

Permission  was  granted  in  1850,  by  oral  agreement,  to  the  adjoining  prop- 
erty owner  to  occupy  a part  of  the  boundary  wall  of  the  Naval  Home  property 
for  the  lower  part  of  the  side  of  his  house.  The  house  having  since  been 
demolished  without  repairs  necessitated  by  such  demolition  having  been  made 
question  whether  such  repairs  should  be  made  (1)  by  the  successor  in  title 
to  said  adjoining  property  owner,  or  (2)  by  the  Veterans’  Bureau,  present 
occupants  of  that  portion  of  the  Naval  Home  reservation  involved. 

As  to  (1),  in  the  absence  of  a showing  that  the  demolition  of  the  building 
was  done  in  an  unskillful  or  negligent  manner  or  that  any  part  of  the  wall 
was  demolished  by  the  failure  to  use  reasonable  care  and  diligence,  held,  that 
the  adjoining  owner  cannot  be  required  to  replace  the  Government  boundary 
wall. 
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As  to  (2),  the  details  of  the  transaction  between  the  Navy  Department  and 
the  Treasury  Department  when  the  property  was  turned  over  to  the  Treas- 
ury Department  for  the  use  of  the  Veterans’  Bureau  pursuant  to  provisions 
of  the  act  of  March  3,  1919  (40  Stat.  1303;  24  U.  S.  C.,  sec.  28)  were  not 
made  of  record.  The  transfer  of  the  use  of  the  facilities  of  the  Navy  Depart- 
ment did  not  of  itself  impose  the  responsibility  to  restore  the  aforesaid  wall 
to  the  condition  in  which  it  was  when  permission  was  given  to  the  Treasury 
Department  to  use  the  buildings  that  were  formerly  a part  of  the  naval 
hospital  and  admittedly  no  such  condition  was  otherwise  expressly  imposed. 
As  the  responsibility  of  the  Veterans’'  Bureau  to  make  repairs  depended 
largely  upon  the  conditions  imposed  when  the  use  of  the  hospital  was  turned 
over  to  the  Treasury  Department  for  the  use  of  the  Veterans’  Bureau,  held , 
that  under  the  circumstances  the  Veterans’  Bureau  is  not  chargeable  with 
the  responsibility  for  making  repairs  to  the  boundary  wall  (File:  NV1-N3-4 
(290705),  Nov.  29,  1929). 


[P.  17]  CONTRACTS:  oral  agreement  cannot  modify  terms  of  written 
instrument;  transportation  of  household  effects. 

2.  CONTRACTS : bidders  ; authority  to  debar  persons  from  bidding. 

Navy  had  written  contract  with  certain  transit  company  which  called 
for  performance  on  specific  date.  Nonperformance  on  date  due  to  fault  of 
Government.  Oral  agreement  for  performance  on  future  date.  Failure  to 
perform  by  transit  company  on  later  date. 

Held:  (1)  The  oral  agreements  relative  to  performance  at  a later  date  were 
of  no  legal  effect  for  the  reason  that  in  contemplation  of  law  an  oral  agree- 
ment cannot  be  held  to  modify  terms  of  a written  instrument.  As  the  Gov- 
ernment precluded  performance  on  date  specified,  the  breach  was  on  the  part 
of  the  Government  and  in  the  absence  of  a written  supplementary  agreement 
requiring  performance  on  a future  date,  the  liability  of  the  contractor  ceased. 

Accordingly,  claim  against  transit  company  for  difference  in  contract  price 
and  price  paid  another  company  was  held  not  well  founded. 

(2)  As  the  transit  company  had  not  defaulted  under  its  contract,  there 
was  no  authority  for  its  debarment  as  a bidder  on  Navy  transportation  jobs. 

With  reference  to  recommendation  that  unless  this  transit  company  arranged 
to  maintain  equipment  some  place  in  immediate  vicinity  of  Washington, 
the  Navy  Yard,  Washington,  D.  C.,  be  permitted  to  omit  its  name  from  the 
bidding  list,  held,  until  a default  in  performance  of  a contract,  this  company 
is  entitled  to  bid  on  Navy  transportation  jobs,  and  to  omit  its  name  from 
the  bidding  list  would  amount  to  a violation  of  section  3709,  Revised  Statutes 
(41  U.  S.  C.,  sec.  5),  and  decisions  of  the  courts  and  accounting  officers  of 
the  United  States  on  the  subject. 

Further  held:  The  objection  that  said  company  is  engaged  in  a business 
different  from  that  of  transportation  is  without  merit  in  view  of  decision  of 
the  Comptroller  General  of  September  24,  1926  (A-15545;  6 Comp.  Gen.  210; 
File:  QM-Mayflower  Transit  Co/L4-l  (5)  (291010),  Nov.  5,  1929). 


EIGHT-HOUR  LAW : navy-yard  employees  engaged  on  work  upon  privately 
owned  vessel,  working  in  excess  OF  EIGHT  HOURS  (1)  IN  employ  of  govern- 
ment; (2)  in  employ  of  private  concern. 

Held:  The  employment  of  laborers  and  mechanics  in  the  employ  of  the  Govern- 
ment engaged  upon  repairs  to  the  S.  S.  George  Washington,  a privately  owned 
vessel,  may  not  legally  exceed  eight  hours  in  any  one  calendar  day  (File: 
L11-6/EU  (291107),  Nov.  14,  1929,  citing  acts  of  Aug.  1,  1892  (27  Stat.  340),  and 
Mar.  3,  1913  (37  Stat.  726;  40  U.  S.  C.,  secs.  321,  322,  and  323),  and  opinions 
of  the  Attorney  General  interpreting  same  (20  Op.  Atty.  Gen.  459;  30  Op.  Atty. 
Gen.  16) ). 

[P.  18]  Further  held:  There  is  no  objection  to  the  employment  and  payment 
by  the  owners  of  the  S.  S.  George  Washington,  a private  concern,  of  any  navy- 
yard  employees  it  may  employ  for  work  on  the  S.  S.  George  Washington  after 
they  complete  eight  hours  of  work  on  the  navy-yard  pay  rolls  (File:  L11-6/EU 
(291107),  Nov.  22,  1929). 
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ENVELOPES,  PENALTY : use  of,  by  retired  naval  officers. 

The  Postmaster  General,  in  a letter  to  the  Secretary  of  the  Navy,  dated 
November  27,  1929,  held: 

(1)  Officers  of  the  retired  list  of  the  Regular  Navy  are  still  officers  of  the  Navy 
within  the  meaning  of  the  law  authorizing  the  use  of  penalty  envelopes  (39 
U.  S.  C.,  sec.  321). 

(2)  However,  the  law  governing  the  exercise  of  the  penalty  privilege  limits 
it  to  the  transmission  through  the  mails  of  “matter  relating  exclusively  to  the 
business  of  the  Government  of  the  United  States.” 

(3)  While  an  officer  may,  when  temporarily  out  of  printed  penalty  envelopes, 
use  ordinary  envelopes  having  the  prescribed  penalty  indicia  written  thereon, 
it  is  desirable  in  order  to  prevent  confusion  and  any  question  as  to  the  matter 
being  entitled  to  go  free  of  postage  that  regular  printed  penalty  envelopes  be 
used  in  all  cases  (File:  A6-4  (11) /OR  (291005)). 


GUAM,  GOVERNOR  OF : subject  to  orders  of  secretary  of  the  navy. 

GUAM : sentence  imposed  by  civil  court  of  ; power  of  governor  to  mitigate 

after  fine  and  costs  have  been  paid. 

It  has  long  since  been  decided  that  the  Secretary  of  the  Navy  is  empowered  to 
direct  the  Governor  of  Guam  to  mitigate  the  sentence  of  a civil  court  (file 
9351-976,  December  3,  1910). 

Where  fines  and  costs  have  already  been  paid,  the  Governor  may  nevertheless 
exercise  his  power  of  mitigating  or  remitting  the  sentence.  The  situation  differs 
materially  from  one  arising  in  the  courts  of  the  United  States  where  a pardon 
cannot  remit  money  penalties  which  have  been  paid  into  the  Treasury,  because 
under  the  Constitution  of  the  United  States  the  legislative,  executive,  and  judi- 
cial powers  are  vested  in  separate  and  distinct  branches  of  the  Government  arid 
the  executive  branch  cannot  withdraw  moneys  from  the  Treasury  except  in  con- 
sequence of  appropriations  made  by  Congress. 

In  view  of  the  above,  the  Secretary  of  the  Navy  reiterated  his  previous  order 
(C.  M.  O.  8-1929, 15)  that  “unless  circumstances  exist  of  which  the  Navy  Depart- 
ment is  not  cognizant  it  is  directed  that  the  sentence  in  this  case  be  mitigated” 
(File:  EG54/A17-4  ( 290625),  Nov.  29,  1929,  citing  sec.  XXVI,  Orders  and  Regu- 
lations with  the  Force  and  Effect  of  Law  in  Guam;  Executive  order  of  Nov.  14, 
1901,  quoted  in  sec.  XXII,  art.  1,  of  Orders  and  Regulations,  supra). 


[P.  19]  LINE  OF  DUTY : not  decided  where  claim  would  come  under  work- 
men’s COMPENSATION  ACT. 

An  accident  that  occurred  on  the  lighthouse  tender  Cypress  at  the  Navy  Yard 
Charleston,  S.  C.,  resulting  in  the  fatal  injury  of  a civilian  boilermaker  at  that 
yard,  was  the  subject  of  a board  of  investigation.  No  disciplinary  action  on 
account  of  the  accident  was  recommended  in  the  case  of  any  civilian  employee. 

Inasmuch  as  any  claim  in  this  case  would  be  submitted  under  the  Workmen’s 
Compensation  Act,  the  administration  of  which  act  does  not  come  under  the 
jurisdiction  of  the  Navy  Department,  the  question  of  line  of  duty  was  not 
decided  (File:  QS  (Cypress)/ A17-25  (291002),  Nov.  2,  1929). 


MANAGER : navy  yards  *,  succession  to  duties  of  ; officers  of  civil  engineer 

CORPS  AND  SUPPLY  CORPS. 

Question  as  to  the  succession  as  manager  of  officers  of  the  Civil  Engineer 
Corps  and  the  Supply  Corps,  with  particular  reference  to  the  manager,  Indus- 
trial Department,  and  the  manager,  Naval  Aircraft  Factory,  Navy  Yard,  Phila- 
delphia. 

From  a reading  of  the  regulations  concerning  the  personalities  and  duties 
of  a manager  (arts.  1488  (1),  1516,  and  1518,  Navy  Regulations;  General  Order 
No.  53,  June  16,  1921),  it  will  be  noted  that  great  latitude  is  allowed  the  com- 
mandant in  the  organization  and  duties  of  personnel.  Therefore,  in  the  absence 
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of  knowledge  of  any  further  specific  or  detailed  information  or  instructions 
as  to  the  precise  nature  and  scope  of  duties  of  the  manager,  particularly  with 
reference  to  the  exercise  of  command  in  other  than  his  own  corps,  held,  that  the 
commandant  is  empowered  to  detail  any  officer  “of  experience  and  demon- 
strated capacity”  to  perform  the  duties  of  manager,  provided  the  performance 
of  such  duties  is  not  in  conflict  with  existing  statutes  relative  to  assignment 
to  duty  of  officers  of  the  Staff  Corps  (sec.  1488,  R.  S.  as  amended,  34  U.  S.  C., 
sec.  253;  34  U.  S.  C.  sec.  223;  see  also  Sec.  Navy  decision  of  Jan.  18,  1915, 
File  5038-20;  1). 

Since  the  Naval  Aircraft  Factory,  Navy  Yard,  Philadelphia,  is  considered 
to  be  an  industrial  establishment  similar  to  the  industrial  department  of  the 
navy  yard,  so  far  as  its  relationship  to  the  commandant  is  concerned,  the 
commandant  would  have  at  least  as  much  latitude  in  selecting  a manager  for 
the  Naval  Aircraft  Factory  in  the  absence  of  its  regular  manager,  as  he  has  in 
the  selection  of  a manager  for  the  industrial  activities  in  the  absence  of  that 
regular  manager.  In  fact,  it  'would  appear  that  he  has  even  more  latitude 
because  he  would  not  be  bound  by  the  specific  instructions  contained  in  General 
Order  No.  53.  subparagraphs  (9)  and  (10). 


[P.  20]  In  either  case,  the  fact  that  an  officer  is  detailed  to  and  succeeds  to 
the  duties  as  manager,  would  not  authorize  him  to  exercise  command  in  con- 
travention of  the  statutes  above  cited  (File:  A2-1  (290907),  Nov.  21,  1929). 


MISCONDUCT : suicide. 

Death  of  deceased  occurred  as  a result  of  his  deliberately  stepping  over  the 
side  of  his  ship  with  a propeller  wrench  lashed  about  his  person. 

As  the  evidence  clearly  showed  that  deceased  committed  suicide  and  further 
in  view  of  lack  of  any  facts  tending  to  show  insanity,  held,  death  occurred 
not  in  line  of  duty  and  as  the  result  of  his  own  misconduct  (File:  MM-Q’Toole, 
Richard  L/A17-25  (290808),  Nov.  21,  1929,  citing  C.  M.  O.’s  10,  1927,  23;  1,  1928, 
16;  8,  1928,  14;  12,  1928,  10;  3,  1929,  28). 


MONEY : loss  of,  ships  service  fund;  large  sum  in  custody  of  enlisted  man. 

In  connection  with  a board  of  investigation  to  inquire  into  the  loss  of  about 
$800  Yuan  currency,  property  of  the  ship’s  service  fund,  held,  that  any  adminis- 
tration of  the  ship’s  service  activities  that  permits  such  a large  amount  of  money 
to  be  retained  in  the  custody  of  an  enlisted  man  with  no  adequate  provision 
for  its  safekeeping  is  seriously  at  fault.  The  responsibility  for  such  a situation 
could  only  rest  with  the  commanding  officers,  primarily,  and  the  ship’s  service 
officer,  secondarily  (File:  AS  9/A17-25  ( 291002),  Nov.  13,  1929). 


PAY  AND  ALLOWANCES : fraudulent  enlistment  ; right  of  man  to  retain. 

A man  enlisted  in  the  Marine  Corps  September  28,  1929 ; received  October  pay 
of  $14.10  on  November  4,  1929;  thereafter  authorities  at  Parris  Island  instructed 
to  hold  him  on  charge  of  fraudulent  enlistment,  and  $10.27  taken  from  him, 
which  sum  was  apparently  balance  remaining  from  pay  previously  paid  him. 

Held:  In  view  of  decisions  of  the  Comptroller  General  that  a man  who  has 
fraudulently  enlisted  is  entitled  to  retain  pay  received  by  him  prior  to  dis- 
covery of  fraud  and  that  amounts  thus  properly  paid  him  will  be  allowed  in 
disbursing  officer’s  accounts,  and  since  it  seemed  clear  the  man  received  October 
pay  in  regular  course  and  prior  to  notification  of  fraudulent  enlistment  by 
Marine  Corps  authorities  at  Parris  Island,  the  money  taken  from  him  at  the 
time  of  his  arrest  and  confinement  for  alleged  fraudulent  enlistment  was  his 
personal  property  (File:  MM-Chafin,  Horace  C/L16-4  (291113)  ; Nov.  26,  1929, 
citing  4 Comp.  Dec.  151;  5 id.  543  ; 8 id.  679;  12  id.  326  and  633;  17  id.  122; 
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22  id.  538 ; 1 Comp.  Gen.  511 ; 6 Comp.  Gen.  467 ; Comp.  Gen.  Dec.,  Sept.  18, 
1928,  A-19379;  Comp.  Gen.  Dec.,  Dec.  19,  1922.  A-7358;  Comp.  Gen.  Dec.,  Nov. 
6,  1929,  No.  A-29031 ; see  also  C.  M.  O.  9,  1929,  25). 


[P.  21]  1.  SHIPPING : coasting  trade — transportation  of  malt  sirup  in  Brit- 

ish VESSEL  FROM  AMERICAN  PORT  TO  BRITISH  SAMOA  AND  THENCE  TO 
AMERICAN  SAMOA. 

2.  MALT  SIRUP:  importation  and  sale  in  American  Samoa. 

(1)  Question  whether  malt  sirup  shipped  from  San  Francisco,  Calif.,  to  Apia, 
British  Samoa,  in  a British  vessel  entered  in  British  Samoa,  and  the  import  duty 
paid,  subsequently  purchased  by  an  American  citizen  and  shipped  to  Pago  Pago, 
American  Samoa,  on  board  a British  vessel  is  subject  to  forfeiture  under  section 
4347,  Revised  Statutes,  as  amended. 

Section  4347,  Revised  Statutes,  has  been  superseded  by  sections  21  and  27  of 
the  act  of  June  5,  1920  (41  Stat.  997,  999  ; 46  U.  S.  C.,  secs.  877,  883),  which 
prohibit  the  transportation  of  merchandise  between  ports  of  the  United  States 
(including  districts,  Territorities  and  possessions  thereof)  in  foreign  vessels. 

The  question  of  whether  the  above  sections  of  the  act  of  June  5,  1920,  have 
been  violated  by  this  shipment  depends  upon  the  facts  and  circumstances  sur- 
rounding it.  As  the  facts  indicate  that  the  shipment  to  Apia,  British  Samoa, 
was  complete  within  the  intention  of  the  parties  and  that  the  subsequent  ship- 
ment from  Apia,  British  Samoa,  to  Pago  Pago,  American  Samoa,  was  not  con- 
templated, held  that  the  malt  sirup  which  formed  the  basis  of  the  shipment  is 
not  subject  to  forfeiture. 

(2)  There  appears  to  be  no  law  prohibiting  either  the  importation  of  malt 
sirup  into  American  Samoa  or  its  sale  therein  (File:  JJ(Malt  Sirup/L14-2 
(291002),  Nov.  29,  1929,  citing  U.  S.  v.  Two  Hundred  and  Fifty  Kegs  of  Nails , 
61  Fed.  410;  32  Op.  Atty.  Gen.  350;  34  Op.  Atty.  Gen.  355). 

C.  M.  O.  12—1929 

[P.  4]  FINDINGS  : acquittal  disapproved  as  not  justified. 

SENTENCE : disapproved — inadequate. 

NEGLIGENCE : falling  to  give  orders. 

COURT : judge  of  fact. 

Lieutenant  Commander  James  M.  Doyle,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  in  chief,  United  States  Asiatic  Fleet, 
on  board  the  U.  S.  S.  Black  Haivk  on  July  27,  1929,  on  the  following  charges: 

Charge  1. — Through  inattention  suffering  a vessel  of  the  Navy  to  be  stranded. 

Charge  II. — Through  negligence  suffering  a vessel  of  the  Navy  to  be  stranded 
(failing  to  instruct  the  steersman  that  he  (accused)  was  at  the  conn). 

Charge  III. — Neglect  of  duty  (failing  to  cause  an  experienced  steersman  to 
perform  the  duties  of  steering  the  ship  of  which  he  was  in  command). 

The  court  convicted  the  accused  of  charges  I and  III,  and  acquitted  him  of 
charge  II. 

The  court  sentenced  the  accused  to  lose  five  numbers  in  his  grade. 

On  August  25,  1929,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  proceedings  of  the  general  court  martial  in  the  foregoing  case  of 
Lieutenant  Commander  James  M.  Doyle,  U.  S.  Navy,  are  approved ; the 
findings  of  the  first  and  third  charges  and  the  specifications  thereunder  are 
approved;  the  findings  of  the  second  charge  and  the  specification  thereun- 
der and  the  sentence  are  disapproved  for  the  following  reasons : 

“The  best  witness  to  give  evidence  to  prove  the  facts  alleged  in  the  speci- 
fication under  the  second  charge  was  the  steersman  himself.  This  witness 
was  produced  and  he  testified  in  a direct  and  positive  manner  that  he  had 
not  been  definitely  told  by  anyone  to  take  orders  regarding  the  wheel  and 
that  the  accused  did  not  give  him  any  orders.  The  record  shows  that  the 
accused  did  not  desire  to  cross-examine  this  witness.  The  court,  having 
found  the  specification  under  charge  two  as  being  in  due  form  and  techni- 
cally correct,  it  was  their  duty  in  the  face  of  such  evidence  to  find  the 
specification  proved. 
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“As  to  the  objection  by  the  accused  that  the  specification  under  the  second 
charge  did  not  constitute  an  offense,  conditions  existing  on  this  vessel  as 
shown  by  the  evidence  adduced  before  the  court  of  inquiry  on  the  stranding 
of  the  Luzon  and  by  the  evidence  submitted  before  this  court  show  that 
these  steersmen  had  been  so  trained  as  to  instinctively  obey  orders  given 
by  Chinese  pilots  employed  by  the  Government  without  referring  these  or- 
ders to  the  commanding  officer  or  other  officers  on  the  bridge.  At  the  time 
of  the  stranding,  a contract  Chinese  pilot  was  on  the  bridge  in  his  accus- 
tomed place  near  the  steersman,  although  he  was  not  a licensed  pilot  for 
the  waters  then  being  navigated. 

[P.  5]  “The  convening  authority  is  of  the  opinion  that  under  such  circum- 
stances the  failure  of  the  commanding  officer  to  give  distinct  orders  to 
the  steersman  as  to  who  was  at  the  conn  constitutes  negligence  on  the 
part  of  the  commanding  officer. 

“The  sentence  awarded  by  the  court,  the  loss  of  five  numbers,  is  so 
totally  inadequate  on  the  findings  of  the  first  and  third  charges  and  the 
specifications  thereunder  that  the  convening  authority  disapproves  the 
sentence  entirely. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.” 

On  December  13,  1929,  the  Chief  of  the  Bureau  of  Navigation  placed  the 
following  remarks  on  the  record : 

“1.  In  the  opinion  of  the  Bureau  of  Navigation,  one  charge,  ‘Through 
inattention  and  negligence  permitting  a vessel  of  the  Navy  to  be  stranded,’ 
would  have  been  sufficient  to  cover  the  case. 

“2.  The  testimony  shows: 

“(a)  That  the  accused,  while  conning  his  ship  into  the  Whangpoo  River, 
assisted  by  a helmsman,  a quartermaster,  the  officer  of  the  deck,  and  the 
navigator,  neglected  to  keep  the  vessel  upon  the  safe  range  pointed  out  to 
him.  Neither  he,  the  navigator,  the  officer  of  the  deck,  nor  the  quarter- 
master noted  that  the  ship  was  swinging  off  this  range.  That  this  in- 
attention appears  to  be  without  excuse. 

“(&)  That  the  helmsman  was  experienced. 

“(c)  That  the  court  should  have  found  charges  I and  II  proved  and 
charge  III  not  proved. 

“(d)  That  the  sentence  is  totally  inadequate  to  the  offenses  for  which 
the  accused  was  found  guilty. 

“3.  Subject  to  the  above,  it  is  recommended  that  the  proceedings,  findings 
upon  charge  I and  the  specification  under  it,  and  the  action  of  the  con- 
vening authority  upon  the  sentence  be  approved;  that  the  findings  on  the 
second  and  third  charges  and  the  specifications  thereunder  be  disapproved.” 

On  December  18,  1929,  the  Secretary  of  the  Navy  placed  the  following  remarks 
on  the  record: 

“The  proceedings,  findings  on  charges  I and  III  and  specifications  there- 
under and  the  convening  authority’s  disapproval  of  the  finding  on  charge 
II,  specification  thereunder  and  sentence,  in  the  foregoing  general  court- 
martial  case  of  Lieutenant  Commander  James  M.  Doyle,  U.  S.  Navy  are 
approved.  The  remarks  of  the  Chief  of  the  Bureau  of  Navigation  are 
approved  except  the  recommendation  that  the  findings  on  charge  III  and 
specification  thereunder  be  disapproved.  The  issue  of  fact  raised  by  the 
specification  under  charge  III  was  one  for  the  determination  of  the  court 
and  as  there  was  competent  evidence  to  sustain  the  finding,  it  should  not 
be  disturbed  (C.  M.  O.  12,  1927,  17).” 


ACCESSORIES : reduction  of,  where  period  of  confinement  reduced. 


[P.  6] 

Where  the  convening  authority  reduced  the  period  of  confinement  included 
in  a genera]  court-martial  sentence  from  24  months  to  12  months  without  re- 
duc.ng  the  accessories,  the  Secretary  of  the  Navy  approved  the  recommendation 
or  the  Judge  Advocate  General  that  the  accessories  be  accordingly  reduced,  and 
in  view  of  the  recommendation  of  the  Chief  of  the  Bureau  of  Navigation  further 

nnwd\f\f  &en0dTx?fnCOnfln^Ae^  with  corresp<mding  accessories  to  six  months 
(File.  MM-F ox,  Wallace  F/A17-20  (291025),  December  13  1929-  seo  also 
File:  MM-Werner,  Herbert  W/A17-20  (290919),  December  18,  1929)’. 
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ACCESSORIES : sentence  to  include,  where  confinement  involved. 

A sentence  involving  confinement  did  not  include  the  phrase  “and  suffer  all 
the  other  accessories  of  said  sentence,”  as  required  by  section  701,  Naval  Courts 
and  Boards.  (See  also  sec.  883,  footnote  30,  N.  C.  & B.) 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Stewart,  Willard/ A17-20  (291024),  December  18,  1929). 


ACCUSED : statement — failing  to  make. 

The  record  failed  to  show  that  accused  did  not  desire  to  make  a statement, 
as  required  by  section  665,  Naval  Courts  and  Boards.  However,  in  view  of  the 
fact  that  accused  was  represented  by  counsel  who  made  an  argument  in  his 
behalf,  this  error,  even  if  it  were  more  than  a mere  clerical  one,  did  not  operate 
to  the  prejudice  of  accused  (C.  M.  O.  126-1919;  C.  M.  O.  12-1928,  4). 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Amos,  Robert  D/A17-20  ( 291023),  December  5,  1929). 


CHARGES  AND  SPECIFICATIONS : unauthorized  charge. 

Accused  was  tried  on  the  charge  “Using  provoking,  obscene,  and  reproachful 
words,  gestures,  and  menaces  toward  his  superior  officer  while  in  the  execution 
of  his  office.”  Although  no  such  charge  is  provided  for  in  Naval  Courts  and 
Boards,  as  the  specification  alleged  an  offense  under  the  charge  “Treating  his 
superior  officer  with  contempt,”  or  “Disrespectful  in  language  to  his  superior 
officer  while  in  the  execution  of  his  office,”  and  as  the  sentence  adjudged  was 
not  in  excess  of  the  limitation  of  punishment  for  one  of  such  charges  and  other 
charges  on  which  the  accused  was  convicted,  in  view  of  the  provisions  of  section 
741,  Naval  Courts  and  Boards,  as  modified  by  change  No.  5,  subject  to  the  above, 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  au- 
thority approving  same,  were  held  legal  (File:  MM-Shaffer,  Jas.  A/A17-20 
(291029),  December  6,  1929,  citing  C.  M.  O.  5,  1929,  19). 


[P.  7]  CLEMENCY : members  of  court  make  recommendation  for. 

Where  a recommendation  for  clemency  stated  that  “the  court  recommends 
him  to  the  clemency  of  the  reviewing  authority,”  attention  was  invited  to  Naval 
Digest  1916,  page  82,  paragraph  35,  and  to  section  705,  Naval  Courts  and  Boards. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Strelokos,  George  P/A17-20  (291112),  December  18,  1929). 


DESERTION : intent  to  remain  permanently  absent. 

In  Court-Martial  Order  No.  7,  1929,  page  14,  under  the  heading  “Desertion: 
Intent  to  remain  permanently  absent,”  the  reference  should  be  “File:  MM- 
Mussehl,  Harry  F/A17-20  ( 290509),  June  27,  1929,”  instead  of  “File:  MM- 
Munsie,  Robert  H/A17-20  (290215),  June  3,  1929.” 


FINDINGS : acquittal — form  provided  in  naval  courts  and  boards  to  be 

FOLLOWED. 

The  court  found  the  specification  of  one  charge  not  proved,  and  the  accused 
of  the  charge  not  guilty.  In  recording  these  findings  the  court  did  not  follow 
the  form  provided  in  section  686,  Naval  Courts  and  Boards,  which  section  sets 
out  the  forms  of  acquittal  and  states  that  no  other  forms  are  permitted  in  naval 
procedure. 

Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence,  and 
the  action  of  the  convening  authority  approving  same,  were  held  legal  (File: 
MM- Smallwood,  Nathan  P/A17-20  (291127),  December  12,  1929). 
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JURISDICTION : offense  committed  during  previous  enlistment,  summary 

COURT  MARTIAL. 

Accused  was  tried  by  summary  court  martial  for  “Neglect  of  duty,”  which 
alleged  offense  was  committed  during  a previous  enlistment,  from  which  he 
had  received  an  honorable  discharge.  He  was  found  guilty,  and  the  proceedings, 
findings,  and  sentence  were  approved  by  the  convening  authority,  who  was  also 
the  senior  officer  present. 

Except  in  cases  of  offenses  in  violation  of  article  14  of  the  Articles  for  the 
Government  of  the  Navy,  there  is  no  authority  of  law  giving  jurisdiction  to  a 
court  martial  to  try  an  enlisted  man  for  an  offense  committed  in  a prior 
enlistment  from  which  he  had  an  honorable  discharge,  regardless  of  the  fact 
that  he  has  subsequently  reenlisted  in  the  naval  service  and  was  serving  under 
such  reenlistment  at  the  time  the  jurisdiction  of  the  court  was  asserted.  (See 
C.  M.  O.  12,  1921,  11;  1929  Sup.,  L.  R.  N.  A.,  p.  179.)  As  “Neglect  of  duty” 
is  not  one  of  the  offenses  set  out  in  article  14,  Articles  for  the  Government  of 
the  Navy,  the  summary  court  martial  trying  this  case  did  not  have  jurisdiction 
and  therefore  the  trial  was  not  legal  and  the  sentence  was  invalid  (sec.  552, 
N.  C.  & B.). 

[P.  8]  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
proceedings,  findings,  and  sentence  be  set  aside  (File:  MM-Tilman,  Victor 
V.  R/A17-21  (291126),  December  28,  1929). 


LOSS  OF  PAY : sentence,  summary  court  martial — policy  of  navy  depart- 
ment. 

Where  a summary  court-martial  sentence  included  loss  of  pay,  but  the  period 
of  time  over  which  the  loss  of  pay  extended  was  not  stated,  as  it  is  the  policy 
of  the  Navy  Department  that  the  loss  of  pay  per  month  shall  not  exceed  one- 
half  of  the  actual  pay  (Change  No.  5,  sec.  701,  N.  C.  & B.),  the  Secretary  of  the 
Navy  directed  that  the  loss  of  pay  adjudged  be  mitigated  to  the  loss  of  $27  per 
month  for  such  period  as  necessary  to  execute  the  approved  sentence  of  the 
court  (File:  MM-Himes,  Morris  J/A17-21  (291228),  December  28,  1929). 


PROBATION : expiration  of  enlistment  during — mitigation  of  probationary 

period,  summary  court  martial. 

The  convening  authority  remitted  loss  of  pay  adjudged, by  summary  court 
martial,  on  condition  that  record  of  accused  be  satisfactory  to  his  coimnanding 
officer  during  a period  of  one  year.  As  it  appeared  that  the  period  of  probation 
would  extend  beyond  the  man’s  current  enlistment,  the  Secretary  of  the  Navy 
directed  that  the  sentence  be  further  mitigated  in  that  the  probationary  period 
be  reduced  to  the  remainder  of  the  current  enlistment  of  accused  (File:  MM- 
Tickell,  Cammie  A/A17-21  (291228),  December  28,  1929). 


COURT:  judge  of  fact. 

SETTING  ASIDE : acquittal  disapproved  by  convening  authority — personal 

OPINION. 

The  convening  authority  disapproved  an  acquittal  solely  on  the  grounds  of  a 
personal  opinion  to  the  contrary. 

It  has  repeatedly  been  held  that  facts  established  before  a court  martial  sup- 
ported by  unrebutted  evidence  should  be  accepted  by  a convening  authority 
whose  action,  while  not  requiring  a statement  of  the  reasons  therefor,  must 
reasonably  be  circumscribed  by  the  evidence  and  not  governed  by  personal 
opinion  or  facts  not  of  record  before  the  court. 


1364  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937 
[C.  M.  O.  No.  12—1929] 

Subject  to  the  above,  the  proceedings,  findings,  and  acquittal,  and  the  action 
of  the  convening  authority  thereon,  were  held  legal  (File:  MM-Bonsey,  Chester 
H/A17-20  (290926),  December  12,  1929). 


SETTING  ASIDE  : finding  disapproved  by  convening  authority — conflicting 

TESTIMONY. 

DRUNKENNESS : assault  and  battery — not  a defense  to. 

COURT:  judge  of  fact. 

Accused  was  found  guilty  by  summary  court  martial  of  maliciously  assaulting 
an  enlisted  man  without  justifiable  cause.  The  convening  authority  disapproved 
the  finding  on  this  specification  [P.  9]  stating  that  he  considered  that  the  evi- 
dence did  not  support  the  specification,  covering  malicious  assault. 

The  sole  witness  for  the  prosecution  testified  that  the  accused  forcibly  threw 
“each  Filipino  * * * to  the  rear  of  the  boat.”  The  defense  attempted  to 

rebut  this  testimony  by  two  witnesses,  the  accused  and  another,  who  both  tes- 
tified that  the  accused  had  merely  helped  the  Filipinos  into  the  boat.  The 
accused  in  his  sworn  testimony  admitted  having  been  drinking  and  that  things 
were  not  clear  and  that  he  was  stating  the  facts  as  well  as  he  could  remember. 
In  assault  cases  drunkenness  is  not  a defense.  (See  Naval  Digest,  1916,  p.  193, 
par.  9;  for  a definition  of  assault  see  Naval  Digest,  1916,  p.  47,  par.  1,  under 
“Battery” ; as  to  “maliciously,”  see  Naval  Digest,  1916,  p.  347,  par.  1,  under 
“Maliciously.”) 

The  conflicting  testimony  of  the  witnesses  as  indicated  above,  was  then  con- 
sidered by  the  court  in  its  capacity  as  jury,  and  they  indicated  by  their  finding 
that  they  believed  the  testimony  of  the  prosecution  witness  and  that  the  assault 
had  been  committed.  The  court,  in  its  capacity  as  jury,  is  the  sole  judge  of 
fact  (Naval  Digest,  1916,  p.  125,  par.  103),  and  the  convening  authority  should 
not  disapprove  the  findings  of  the  court  unless  the  evidence  is  insufficient 
legally  to  justify  them  (C.  M.  O.  12,  1927,  pp.  16  and  17). 

There  was  clearly  a sufficiency  of  evidence  in  this  case.  The  convening 
authority  in  disapproving  the  finding  under  the  before-mentioned  specification 
acted  within  his  power  and  his  action  was  legal,  but  it  was  considered  that 
the  grounds  stated  were  untenable  (File:  MM-Carr,  James/A17-2l  (291230), 
December  30,  1929). 


1.  SETTING  ASIDE : proceedings,  findings,  and  sentence  disapproved  by  con- 

vening authority. 

2.  COURT:  judge  of  fact. 

3.  RECORD  OF  PROCEEDINGS : judge  advocate  failing  to  sign!. 

Accused  was  tried  on  the  charge  “Disobeying  the  lawful  order  of  his  superior 
officer,”  two  specifications,  the  first  alleging  the  disobedience  of  an  order  given 
him  by  a boatswain’s  mate  first  class,  and  the  second  the  disobedience  of  the 
same  order  given  him  by  the  acting  executive  officer  of  the  ship.  The  court 
found  the  first  specification  proved  and  the  second  specification  not  proved. 

(1)  The  convening  authority  disapproved  the  proceedings,  findings,  and 
sentence  and  was  of  the  opinion  that  the  first  specification  had  not  been  proved 
because  the  order  to  the  accused  had  been  relayed  in  a more  or  less  informal 
manner  through  a third  person  and  the  testimony  failed  to  show  conclusively 
that  the  accused  fully  realized  the  origin  of  the  order. 

The  convening  authority  disapproved  the  court’s  finding  of  not  proved  on 
the  second  specification  on  the  grounds  that  the  specification  could  have  been 
sustained  by  the  evidence  even  though  the  alleged  order  which  the  accused  was 
charged  with  disobeying,  was  more  or  less  vague  and  indirect. 

IT.  10]  (2)  Held:  On  the  evidence  adduced,  the  court  could  properly  have 

found  both  specifications  proved.  However,  the  Navy  Department  pointed  out 
in  Court-Martial  Order  12,  1927,  17,  “*  * * It  thus  appears  to  be  the  con- 

sensus of  expert  opinion  that  the  finding  of  facts  by  an  Army  or  Navy  court 
martial  should  be  accepted  by  the  convening  authority  provided  that  there  is 
evidence  before  the  court  legally  sufficient  to  support  such  finding,  and  this 
is  more  strongly  apparent  as  to  naval  courts  martial  when  it  is  considered  that 
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the  convening  authority  is  expressly  given  the  power,  in  a separate  and  distinct 
provision  of  law,  ‘to  remit  or  mitigate’  the  sentence  of  any  such  court  which 
he  is  authorized  to  approve  and  confirm  (art.  54,  A.  G.  N.).  * * (See  also 

C.  M.  O.  11,  1926,  16.) 

In  the  action  of  the  convening  authority  on  this  record,  no  reason  was  stated 
for  the  disapproval  of  the  proceedings. 

(3)  It  was  also  noted  that  the  judge  advocate  failed  to  sign  the  record  of 
proceedings  in  accordance  with  section  704,  Naval  Courts  and  Boards. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence,  and  the 
action  of  the  convening  authority  thereon,  were  held  legal  (File:  MM-Wilbur, 
Harold  S/A17-20  (291017),  December  29,  1929). 


AMERICAN  SAMOA : status  of. 

CUSTOMS  DUTIES : collection  of,  American  samoa. 

Held:  Joint  resolution  of  February  20,  1929  (45  Stat.  1253 ; 1929  Sup.,  L.  R. 
N.  A.,  p.  1165),  entitled  “Joint  resolution  to  provide  for  accepting,  ratifying,  and 
confirming  the  cessions  of  certain  islands  of  the  Samoan  group  to  the  United 
States,  and  for  other  purposes,”  did  not  change  the  status  of  American  Samoa, 
which  was  already  territory  of  the  United  States  and  had  been  repeatedly  so 
recognized  by  Congress  (see  J.  R.  of  March  4,  1925,  43  Stat.  1357 ; L.  R.  N.  A., 
p.  1292;  and  1929  sup.,  pp.  394-395). 

When  the  joint  resolution  of  February  20,  1929,  was  adopted  by  Congress, 
shipments  from  the  United  States  to  American  Samoa  were  required  to  pay 
duty  in  accordance  with  section  55  of  the  Codification  of  the  Regulations  and 
Orders  for  the  Government  of  American  Samoa,  promulgated  by  the  Governor 
May  10,  1921.  Since  Congress  did  not  embody  in  its  joint  resolution  any  pro- 
vision changing  the  Codification  of  Regulations  and  Orders  (supra)  in  this 
respect  and  presumably  acted  with  full  knowledge  of  the  situation  (see 
L.  R.  N.  A.,  p.  11  and  authorities  cited),  it  follows  that  the  aforesaid  joint 
resolution  of  February  20,  1929,  is  properly  to  be  construed  as  implied  recogni- 
tion and  approval  of  the  regulations  then  existing  with  reference  to  the  collec- 
tion of  duty  (see  Rules  for  Testing  Validity  of  Regulations,  L.  R.  N.  A.,  pp. 
199-200) . 

[P.  11]  Accordingly,  further  held , that  customs  duties  may  legally  be  collected 
on  shipments  from  the  United  States  in  accordance  with  section  55  of  the 
Codification  of  the  Regulations  and  Orders  for  the  Government  of  American 
Samoa  (File:  EG3/L14-1  (290229),  December  16,  1929). 


DEATH:  presumption  of;  finding  by  state  court;  effect  of,  as  to  (l)  ad- 
justed COMPENSATION,  (2)  DISPOSITION  OF  RECORDS,  BUREAU  OF  NAVIGATION 

HYPOTHETICAL  QUESTIONS : navy  department  will  not  declare  persons 

DEAD  UNLESS  REQUIRED  FOR  ADMINISTRATIVE  PURPOSES. 

Question  whether  certified  copy  of  court  order  of  State  declaring  a naval 
reservist  carried  on  rolls  of  Navy  Department  as  a deserter,  legally  dead  as  of 
December  9,  1918,  can  be  accepted  for  purpose  of  adjusted  compensation  and 
final  disposition  of  records  of  the  Bureau  of  Navigation. 

Held : In  the  absence  of  valid  application  received  in  Navy  Department  from 
a dependent  of  said  man  for  the  benefits  of  World  War  Adjusted  Compensation 
Act,  there  is  no  action  which  the  Navy  Department  may  lawfully  take  in  the 
case.  (See  case  of  Carpenter,  File  MM-Carpenter,  Leon  N/P19-5  ( 290408), 
June  18  and  26,  1929;  C.  M.  O.  6,  1929,  19.  As  to  what  constitutes  a valid 
application,  see  38  U.  S.  C.,  Sup.  Ill,  sec.  622.)  Were  such  application  properly 
before  the  Navy  Department,  the  court  order  would  be  entitled  to  great  weight, 
but  in  its  absence,  there  appears  to  be  no  legal  ground  on  which  said  copy  of 
court  order  may  be  accepted  for  the  purpose  of  adjusted  compensation. 

As  to  final  disposition  of  the  records  of  the  Bureau  of  Navigation,  as  held 
in  the  case  of  Carpenter,  cited  above,  the  question  of  whether  a man  could  be 
legally  declared  dead  for  purposes  of  final  disposition  of  records  of  the  Bureau 
of  Navigation  is  of  no  importance  for  the  reason  that  “upon  the  expiration  of 
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his  enlistment  his  connection  with  the  naval  service  terminated  as  fully  as 
though  he  had  been  regularly  discharged  {U.  8.  v.  Travers,  38  Fed.  Cas.  16537; 
15  Op.  Atty.  Gen.  161 ; 12  Comp.  Dec.  342) , which  fact  precludes  the  necessity 
of  the  Navy  Department  determining  for  administrative  purposes  under  its 
jurisdiction  whether  the  said  man  is  now  dead”  (File:  MM-Dough,  Merious 
C/P6-2  (291116),  December  4,  1929). 


DISCHARGE : minors — consent  of  father  alone  given  for  enlistment. 

A man  enlisted  in  the  Navy  at  the  age  of  seventeen  years  with  the  written 
consent  of  his  father,  his  parents  having  been  divorced  and  the  custody  of 
the  son  having  been  given  to  the  father.  The  mother  did  not  give  her  consent, 
and  claims  that  she  knew  nothing  of  his  intended  enlistment  until  after  it  had 
been  consummated. 

Question  whether  the  Bureau  of  Navigation  is  compelled,  under  existing  law, 
to  discharge  this  man  at  the  request  of  his  mother. 

[P.  12]  The  law  concerning  the  enlistment  and  discharge  of  minors  is  set  forth 
in  U.  S.  Code,  title  34,  chapter  2,  sections  161,  162,  202,  and  203. 

The  Navy  Department  has  previously  held  that  the  consent  of  the  father  alone 
is  all  that  is  necessary  to  legalize  the  enlistment  of  a person  between  the  ages 
of  14  and  18  years  under  the  above-cited  laws,  unless  the  mother  is  the  guardian 
or  has  the  custody  of  the  child  (L.  R.  N.  A.,  p.  550;  File:  26806-142,  October  16, 
1916). 

As  the  facts  in  this  case  show  that  the  provisions  of  law,  as  interpreted  by 
the  Navy  Department  governing  the  legality  of  enlistments  of  minors,  have 
been  fully  complied  with,  held,  that  the  Bureau  of  Navigation  is  not  under  any 
legal  obligation  to  discharge  this  man  at  the  request  of  his  mother  on  account 
of  under-age  enlistment  (File:  MM-Sessions,  John  A/P19-1  (291121),  December 
11,  1929). 


1.  FLEET  NAVAL  RESERVE  : transfer  to — enlisted  man  who  was  serving  as 

MIDSHIPMAN  ON  JULY  1,  1925. 

2.  PAY  : ENLISTED  MEN SERVICE  BY  ENLISTED  MAN  AS  MIDSHIPMAN. 

(1)  Held,  An  enlisted  man  who  was  serving  as  a midshipman  at  the  Naval 
Academy  on  July  1,  1925,  his  service  in  that  capacity  extending  from  July  8, 
1924,  to  March  8,  1926,  does  not  come  within  the  provisions  of  section  26  of 
the  Naval  Reserve  Act  of  1925  (34  U.  S.  C.,  sec.  787),  making  certain  enlisted 
men  eligible  for  transfer  to  the  Fleet  Naval  Reserve  after  sixteen  or  more 
years’  naval  service. 

(2)  Further  held : Service  as  a midshipman  at  the  Naval  Academy  may  not 
be  counted  by  an  enlisted  man  for  pay  purposes  (File:  MM-Keller,  Harry 
C/P14-4  (291212),  December  23,  1929). 


FLEET  NAVAL  RESERVE : transferred  members,  convicted  of  felony  by 

CIVIL  AUTHORITIES  ; DISCHARGE. 

A man  was  transferred  to  the  Fleet  Naval  Reserve  June  22,  1927,  and  while 
in  an  inactive  status  was  convicted  in  State  courts  of  California  of  a felony 
and  sentenced  to  confinement  for  25  years. 

In  view  of  provisions  of  act  of  February  28,  1925  (43  Stat.  1081;  34  U.  S.  C., 
sec.  755),  held,  the  above  man  cannot  be  discharged  from  the  Fleet  Naval 
Reserve  except  by  sentence  of  a court  martial.  As  his  conviction  by  the  civil 
authorities  was  in  a State  court,  it  follows  that  he  is  still  subject  to  trial  by 
a naval  court  martial  and  sentence  to  discharge  for  the  offense  of  which  he 
was  convicted  by  the  State  court  (File:  MM-Deimling,  John  J/P19-1  (291127), 
December  10,  1929,  citing  Sec.  Navy  decision  of  Dec.  31,  1926,  File  MM-Abbott, 
Albert  M/L16-4  ( 261005);  File:  MM-Abbott,  Albert  M/A17-12  (260929)). 
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IP.  13]  MIDSHIPMEN  : graduates,  surplus  ; pay. 

Held:  The  surplus  graduates  from  the  Naval  Academy  at  any  graduation 
who  are  not  commissioned  in  the  naval  service  for  the  reason  that  there  are 
no  vacancies  to  which  they  may  be  appointed,  shall  be  granted  an  honorable  dis- 
charge and  one  year’s  sea  pay  (34  U.  S.  C.,  sec.  1057;  File:  OLll/L16^4 
(291121),  December  9,  1929). 


NAVAL  RESERVE  OFFICERS’  TRAINING  CORPS : prizes  for  graduates  of. 

Held : It  would  not  be  legal  to  donate  as  prizes  to  outstanding  graduates  of 
Naval  R.  O.  T.  C.  units  books  purchased  from  the  appropriation  for  the  Naval 
Reserve  Officers’  Training  Corps  (act  of  March  2,  1929,  45  Stat.  1452),  books 
so  purchased  being  the  property  of  the  United  States  which  cannot  be  given  away 
by  administrative  officers  without  statutory  authority  (see  sec.  47  of  the  Na- 
tional Defense  Act  of  June  3,  1916,  as  amended  by  sec.  34  of  an  act  approved 
June  4,  1920  (41  Stat.  777-778;  1929  Sup.,  L.  R.  N.  A.,  p.  1001),  and  as  extended 
to  the  Navy  by  act  of  March  4,  1925,  sec.  22  (43  Stat.  1276-1277;  1929  Sup., 
L.  R.  N.  A.,  p.  1000);  File:  Ll-1  (1930-323) /PI  1-1  (291217),  December  21, 
1929). 


1.  PAY : CHECK  AGE  OF,  GENERAL  COURT-MARTIAL  PRISONER  INDEBTED  TO  UNITED 

STATES. 

2.  SENTENCES : forfeiture  of  pay  provided  for  by  including  accessories. 

(1)  The  Comptroller  General  has  held  that  where  the  United  States  has 
suffered  loss  of  money  or  property  through  embezzlement,  theft,  forgery,  or 
other  causes  for  which  persons  in  the  naval  service  have  been  tried  by  general 
court  martial,  convicted  and  sentenced  to  confinement  in  prison,  the  amount 
thereof  constitutes  an  indebtedness  of  the  prisoner  to  the  United  States  which 
must  be  liquidated  from  accrued  pay,  viz,  the  balance  standing  to  the  credit 
of  the  prisoner  at  date  of  approval  of  sentence  and  pay  that  may  thereafter 
accrue  (citing  4 Comp.  Gen.  1014).  Under  this  decision  and  Navy  Department’s 
instructions  of  April  14,  1929  (File  P13-10/P13-11  (290402),  held , that  in  the 
case  presented,  the  action  of  the  commander  in  chief,  U.  S.  Asiatic  Fleet,  in  di- 
recting checkage  of  the  amount  standing  to  the  credit  of  the  prisoner  at  date  of 
approval  of  sentence  was  proper  in  view  of  the  prisoner’s  indebtedness  to  the 
United  States  in  the  amount  established  by  the  general  court  martial  before 
which  he  was  tried  and  convicted. 

(2)  The  legality  of  checking  accrued  pay  of  prisoner  indebted  to  the  United 
States  having  been  questioned,  particularly  on  the  ground  that  the  sentence 
adjudged  did  not  provide  for  any  forfeiture  of  pay,  held,  that  since  the  sen- 
tence provided,  inter  alia,  that  he  should  “suffer  all  the  other  accessories  of 
said  sentence  as  prescribed  by  section  883,  Naval  Courts  and  Boards,”  forfeiture 
of  pay  was  provided  for  thereby  (File:  MM-Angeles,  Emilio/L16-4  (291116), 
December  23,  1929,  citing  Op.  J.  A.  G.,  April  14,  1929,  File:  P13-10/P13-11 
(290402),  4 Comp.  Gen.  1014). 


[P.  14]  PUBLIC  PROPERTY:  nameplates,  decommissioned  destroyers — dis- 
position OF. 

Question:  Whether  the  name  plates,  which  are  to  be  removed  upon  the  decom- 
missioning of  certain  destroyers,  may  be  presented  to  the  next  of  kin  of  the  per- 
sons for  whom  the  respective  vessels  were  named. 

Held:  The  plates  in  question  (which  it  is  assumed  are  the  historical  data  plates 
installed  by  the  Government  on  all  destroyers),  if  they  are  not  to  be  retained  by 
the  Navy,  may  be  disposed  of  only  in  the  usual  manner,  after  advertising,  bid- 
ding, and  sale  of  the  highest  bidder  in  accordance  with  the  provision  of  the  act 
of  June  30,  1890  ( 26  Stat.  194 ; 34  U.  S.  C.,  sec.  543  (File:  DD333/S28-5  (291014), 
December  19,  1929). 
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RATING  BADGES : chief  petty  officers — sale  of. 

Held:  The  prescribed  rating  badge  for  chief  petty  officers  is  a distinctive  part 
of  a uniform  within  the  meaning  of  the  act  of  June  3,  1916,  section  125  ( 39  Stat. 
216 ; 10  U.  S.  C.,  sec.  1393) , which  makes  it  “unlawful  for  any  person  not  an  officer 
or  enlisted  man  of  the  United  States  Army,  Navy,  or  Marine  Corps,  to  wear  the 
duly  prescribed  uniform  of  the  United  States  Army,  Navy,  or  Marine  Corps,  or 
any  distinctive  part  of  such  uniform,  or  a uniform  any  part  of  which  is  similar 
to  a distinctive  part  of  the  duly  prescribed  uniform  of  the  United  States  Army, 
Navy,  or  Marine  Corps.”  Further  held,  that  as  the  present  rating  badge  will  be- 
come obsolete  on  and  after  July  1,  1930,  the  sale  of  such  obsolete  badges  after 
July  1,  1930,  will  be  legal  (File:  JJ55-3/L11-3  (291122),  December  9,  1929). 


VESSELS  OF  THE  NAVY : loaned  to  states  for  use  of  nautical  schools  ; 

TOWING  SERVICE  INCIDENTAL  TO  REPAIRS — APPROPRIATION  CHARGEABLE. 

Where  a vessel  of  the  U.  S.  Navy,  loaned  to  the  State  of  New  York  under 
authority  of  the  act  of  March  4,  1911  (36  Stat.  1353-1354;  34  U.  S.  C.,  sec.  1121), 
was  towed  to  the  Navy  Yard,  New  York,  for  repairs,  held,  since  the  towing  service 
was  incidental  to  the  making  of  repairs  and  had  no  relation  to  the  “ordinary 
maintenance  and  operation  of  the  vessel”  covered  by  Navy  Department  instruc- 
tions of  May  1,  1920,  the  cost  of  the  tug  hire  in  question  was  properly  chargeable 
to  a Navy  appropriation  (citing  Comptroller  of  the  Treasury  unpublished  decision 
of  July  6,  1911).  As  the  appropriation  Instruments  and  Supplies  authorizes  the 
payment  of  towage  charges,  the  cost  of  such  towage  may  legally  be  paid  there- 
under (File:  IX19/S25  (290529),  November  16,  1929  and  December  26,  1929). 
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[P.  3]  DRUNKENNESS : custom  on  foreign  station  as  excuse  not  tenable. 

Lieutenant  (Junior  Grade)  John  K.  Reybold,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  in  chief,  U.  S.  Asiatic  Fleet,  on  board 
the  U.  S.  S.  Black  Hawk,  on  November  30,  1929,  and  was  found  guilty  by  plea  of 
the  following  charge : Drunkenness. 

The  court  sentenced  the  accused  to  lose  twenty-five  numbers  in  his  grade. 

The  members  of  the  court  unanimously  recommended  the  accused  to  the  clem- 
ency of  the  reviewing  authority  “in  view  of  the  professional  ability  of  the  accused 
and  his  previous  good  character  and  conduct  as  testified  to  by  his  present  com- 
manding and  a previous  executive  and  commanding  officer.” 

On  December  11,  1929,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“The  written  argument  of  the  accused  reads  in  part  as  follows : ‘It  so  hap- 
pens that  on  this  station  wherever  we  go  we  find  alcoholic  liquors  at  our 
elbows  at  every  turn.  Social  custom  is  such  that  a drink  or  two  is  the  order 
of  the  day  when  calling  on  friends  in  their  homes  or  visiting  them  in  the  clubs 
or  hotels.  The  places  of  recreation  and  diversion  are  few  and  at  these  places 
the  ever-ready  bottle  is  at  hand.  Small  wonder  it  is  then,  that  on  occasion, 
young  bachelors  with  even  fewer  places  to  frequent  than  married  officers  and 
with  no  ties  to  bind  them,  become  at  times  somewhat  intoxicated.  Officers 
who  have  served  in  the  Asiatic  Fleet  for  any  length  of  time  understand  this 
situation  and  have  with  their  own  eyes  observed  the  process.  The  accused  is 
a victim  of  this  custom.’ 

[P.  4]  “The  commander  in  chief  cannot  view  with  other  than  displeasure, 
the  contents  of  a statement  which  attempts  to  excuse  an  act  on  grounds 
which  are  not  tenable.  That  a condition  exists  which  may  differ  somewhat 
from  that  in  the  United  States  furnishes  sufficient  reason  for  avoiding 
acts  which  bring  discredit  upon  the  uniform  and  furnishes  no  reason  for 
committing  a breach  of  the  law  and  bringing  discredit  upon  the  uniform. 
In  the  opinion  of  the  commander  in  chief,  the  accused  in  this  case  is  a 
victim  of  his  own  acts  and  not  of  any  custom. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  of 
the  general  court  martial  in  the  foregoing  case  of  Lieutenant  (Junior 
Grade)  John  K.  Reybold,  U.  S.  Navy,  are  approved.  He  will  be  released 
from  arrest  and  restored  to  duty.” 


DRUNKENNESS : custom  on  foreign  station  as  excuse  not  tenable. 

LOSS  OF  NUMBERS : sentence  of,  staff  officer,  reduced  by  secretary  of  the 

NAVY. 

Lieutenant  (Junior  Grade)  Harry  L.  Goff,  Medical  Corps,  U.  S.  Navy,  was 
tried  by  general  court  martial  by  order  of  the  commander  in  chief,  U.  S.  Asiatic 
Fleet,  on  board  the  U.  S.  S.  Black  Hawk,  on  November  30,  1929,  and  was  found 
guilty  by  plea  of  the  following  charge:  Drunkenness. 

The  court  sentenced  the  accused  to  lose  twenty  numbers  in  his  grade. 

On  December  11,  1929,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“The  written  argument  of  the  accused  in  part  is  as  follows : ‘On  arrival 
on  this  station  a feeling  more  or  less  of  freedom  was  experienced,  and 
with  bachelor  friends,  the  accused  has  from  time  to  time  gone  ashore  for 
recreation  and  diversion.  With  the  prevailing  customs  familiar  to  us  all, 
it  is  small  wonder  that  an  occasion  should  arise  involving  a slight  over- 
indulgence  in  intoxicants.’ 

“The  commander  in  chief  is  of  the  opinion  that  this  and  similar  cases 
are  due  in  part  to  the  ‘feeling  of  freedom’  felt  by  recent  arrivals  on  the 
station,  who  overlook  the  fact  that  a commission  in  the  Navy  of  the  United 
States,  carries  with  it  an  obligation  to  so  conduct  themselves  as  to  be  a 
credit  to  the  uniform  and  our  country.  The  commander  in  chief  cannot 
too  strongly  condemn  a departure  from  rules  of  conduct,  compliance  with 
which  is  so  essential  for  one  who  wears  the  uniform. 
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[P.  5]  “Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sen- 
tence of  the  general  court  martial  in  the  foregoing  case  of  Lieutenant 
(Junior  Grade)  Harry  L.  Goff,  Medical  Corps,  U.  S.  Navy,  are  approved. 
He  will  be  released  from  arrest  and  restored  to  duty.” 

On  January  24,  1930,  the  Chief  of  the  Bureau  of  Navigation  placed  the  fol- 
lowing remarks  on  the  record : 

“1.  It  is  noted  that  two  cases  were  tried  by  the  same  court  at  approxi- 
mately the  same  time  and  for  the  same  offense.  The  one,  a lieutenant 
(jg)  of  the  line,  received  a sentence  of  the  loss  of  25  numbers;  the  other, 
this  case,  a lieutenant  (jg)  Medical  Corps,  received  the  loss  of  20  numbers. 
It  is  recommended  that  the  loss  of  numbers  be  reduced  to  15  in  order  that 
the  sentence  in  this  case  will  not  be  disproportionate. 

“2.  Page  332,  January  1,  1920,  Register,  shows  21  lieutenants  (jg)  of 
Medical  Corps  below  Dr.  Goff  with  the  same  line  running  mate,  (but,  sev- 
eral of  these  have  resigned)  : therefore  a loss  of  20  numbers  places  him  on 
on  the  list  with  not  the  same,  but  a new  running  mate,  causing  him  to 
lose  not  20,  but  264  line  numbers  (3765-3501).  This  is  out  of  all  propor- 
tion to  25  numbers  lost  by  the  line  officer.  With  loss  of  15  numbers  he 
will  keep  the  present  running  mate. 

“3.  Subject  to  the  remarks  of  the  convening  authority,  it  is  recommended 
that  the  proceedings  and  findings  of  the  attached  court  martial,  and  the 
sentence  as  modified  above,  be  approved.” 

On  January  29,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  remarks 
and  recommendations  of  the  Chief  of  the  Bureau  of  Navigation  and  accordingly 
reduced  the  loss  of  numbers  to  fifteen. 


OFFICER  OF  THE  DECK : responsibility  of,  navigation  of  vessel — construc- 
tion OF  NAVY  REGULATIONS  RELATING  THERETO. 

SETTING  ASIDE ; findings  and  acquittal  disapproved  as  not  in  accordance 

WITH  EVIDENCE. 

Lieutenant  (Junior  Grade)  Watson  T.  Singer,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  commander  in  chief,  United  States  Asiatic 
Fleet,  on  board,  the  U.  S.  S.  Black  Hawk,  August  5,  1929,  and  was  fully  acquit- 
ted of  the  following  charge;  Culpable  inefficiency  in  the  performance  of  duty. 

On  August  26,  1929,  the  convening  authority  approved  the  proceedings  and 
disapproved  the  findings  on  the  charge  and  the  specification  thereunder  for 
reasons  which  appear  in  the  remarks  of  the  Judge  Advocate  General,  quoted 
below. 

[P.  6]  On  December  30,  1929,  the  Judge  Advocate  General  placed  the  follow- 
ing remarks  on  the  record : 

“1.  It  is  noted  in  the  foregoing  general  court-martial  case  of  Lieutenant 
(Junior  Grade)  Watson  T.  Singer  that  the  accused  was  tried  and  acquitted 
of  the  charge  ‘Culpable  inefficiency  in  the  performance  of  duty.’  The 
specification  alleged  that  the  accused: 

‘*  * * as  officer  of  the  deck  * * * having  been  informed  * * * 
that  the  ship  was  on  a course  passing  through  Woosung  range  lights 
* * * that  the  ship  was  to  be  kept  with  the  said  range  lights  dead 

ahead  and  in  line,  did  then  and  there  fail  to  keep  the  said  ship  on  the  said 
course  as  it  was  the  duty  of  the  said  Singer  to  do  in  consequence  of  which 
the  said  ship  * * * stranded.’ 

“2.  The  defense  was  based  on  the  hypothesis  that  the  accused  was  not 
in  fact  the  officer  of  the  deck.  The  commanding  officer  testified  that  the 
accused  had  not  been  assigned  as  officer  of  the-  deck  while  under  way. 
The  accused  signed  the  log  as  officer  of  the  deck,  which  log  was  duly 
countersigned  by  the  navigator  and  the  commanding  officer.  The  navigator 
testified  that  the  accused  had  relieved  him  as  officer  of  the  deck.  The 
quartermaster  and  steersman  testified  that  the  accused  was  officer  of  the 
deck  and  the  accused  testified  before  the  court  of  inquiry  into  the  stranding 
of  the  vessel  that  he  was  officer  of  the  deck.  Despite  the  apparent  effort 
of  the  commanding  officer  to  protect  the  accused,  the  evidence  is  conclusive 
that  the  accused  was  in  fact  the  officer  of  the  deck.  The  evidence  further 
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shows  that  the  accused  was  informed  the  ship  was  to  be  kept  on  the 
range  pointed  out  to  him ; that  the  ship  veered  from  the  range  and  stranded. 

“3.  The  convening  authority  disapproved  the  findings  of  the  court  and 
expressed  the  opinion  that  notwithstanding  the  testimony  of  the  command- 
ing officer  of  the  Luzon,  all  of  the  evidence  goes  to  show  that  the  accused 
was  in  fact  the  officer  of  the  deck  and  as  such  should  have  been  held 
responsible  for  the  duties  imposed  upon  him  by  the  United  States  Navy 
Regulation.  In  this  opinion  the  Judge  Advocate  General  concurs. 

“4.  In  an  analogous  case  (C.  M.  O.  24,  1916)  the  Navy  Department  stated: 

* * * ‘Where  concurrent  responsibility  is  imposed  by  the  regulations 

upon  several  individuals  and  an  accident  occurs,  it  is  illogical  to  hold  that 
a junior  is  guiltless  because  a senior  was  present.  The  concurrent  respon- 
sibility which  has  been  established  by  the  [P.  7]  Navy  Regulations  is 
an  additional  safeguard  of  the  Government  in  keeping  its  ships  afloat;  not 
to  recognize  this  in  effect  nullifies  this  feature  of  the  regulations.  In  such 
cases  an  endeavor  to  place  the  burden  of  entire  responsibility  upon  some 
one  individual  results  in  confusion  and  a miscarriage  of  justice.  The  only 
logical  method  is  to  hold  each  individual  concerned  responsible  not  for  the 
accident  itself  but  for  neglect  of  such  of  his  individual  duties  as  may 
have  contributed  to  the  accident.’ 

“In  a later  case  (C.  M.  O.  2,  1924,  11)  the  circumstances  were  almost 
identical  with  those  of  the  instant  case.  The  commanding  officer  and 
squadron  commander  were  on  the  bridge  and  fully  acquainted  with  the 
situation.  The  accused,  a junior  lieutenant,  defended  on  the  grounds  that 
he  was  not  in  fact  the  navigator.  In  a review  of  the  case,  the  Judge 
Advocate  General  stated: 

* * * ‘So,  in  the  present  case,  the  accused,  a commissioned  officer, 

must  be  held  to  the  responsibilities  of  his  rank.  The  fact  that  his  superiors 
were  themselves  culpably  negligent  and  inefficient  in  the  performance  of 
their  duties  in  this  instance  cannot  be  held  in  law  to  relieve  him  from  the 
responsibility  of  his  office.’  * * *. 

“5.  The  duties,  obligations,  and  responsibilities  of  the  officer  of  the  deck 
of  a man-of-war  when  under  way,  involving  as  they  do  not  only  the  safety 
of  a public  vessel  but  the  lives  of  the  officers  and  crew  as  well,  constitute 
one  of  the  most  important  principles  in  the  profession  of  a line  officer  of 
the  Navy.  The  importance  of  a clear  understanding  of  this  matter  has 
repeatedly  been  brought  to  the  attention  of  the  service  in  court-martial 
orders. 

“6.  An  examination  of  the  record  of  proceedings  of  the  court  reveals  the 
fact  that  on  board  the  Luzon  this  elementary  principle  was  not  clearly 
understood  either  by  the  captain  or  the  officer  of  the  deck'. 

“7.  While  the  conditions  existing  on  board  the  Luzon  are  well  known 
and  fully  appreciated,  the  Judge  Advocate  General  believes  that  there  is  no 
essential  difference  in  navigating  any  vessel,  be  it  large  or  small,  when 
such  navigation  simply  involves  keeping  the  ship  on  a well-lighted  range. 
To  admit  that  the  officer  of  the  deck  is  not  responsible  when  he  fails  to  see 
that  the  ship  is  properly  steered  and  does  not  apprise  the  captain  of  the 
fact  that  the  ship  is  off  the  range  is  to  admit  a novel  principle  into  the 
fundamental  idea  of  responsibility  as  regards  the  officer  of  the  deck. 

[P.  8]  “8.  In  view  of  the  foregoing  remarks,  it  is  the  opinion  of  this  office 

that  the  proceedings  and  the  action  of  the  convening  authority  in  dis- 
approving the  findings  and  acquittal,  are  legal.” 

On  January  9,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  remarks 
of  the  convening  authority  and  the  Judge  Advocate  General. 


RECORD  OF  PROCEEDINGS : errors  in,  which  do  not  invalidate. 
WITNESSES:  civilian,  before  courts  martial,  Nicaragua,  attendance  of. 
GUARDIA  NACIONAL  DE  NICARAGUA : officer  of  marine  corps  making 

ARREST  WHILE  SERVING  AS  OFFICER  OF  THE  GUARDIA  ; USE  OF  ARMS. 

SETTING  ASIDE:  findings  and  acquittal  disapproved  as  to  one  charge. 

First  Lieutenant  Ralph  D.  Leach,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commanding  general,  Second  Brigade,  U.  S. 
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Marine  Corps  in  Nicaragua,  at  Bluefields,  Nicaragua,  on  October  17,  1929,  and 
acquitted  of  the  following  charges : 

Charge  /. — Drunkenness. 

Charge  //. — Unlawfully  striking  another. 

Charge  ///.—Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs., 
1,  wounding  inhabitant  of  Nicaragua;  2,  fighting). 

On  November  18,  1929,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“In  reviewing  the  proceedings  of  the  foregoing  case  of  Ralph  D.  Leach, 
first  lieutenant,  U.  S.  Marine  Corps,  the  following  errors  are  noted. 

“(a)  Index  contains  no  entry  that  interpreter  was  introduced  and 
sworn.  The  record,  however,  does  in  fact  show  that  he  was  introduced 
and  sworn. 

“(&)  Several  errors  occur  in  marking  pages  of  Exhibit  No.  2;  however, 
the  pages  are  properly  numbered. 

“(c)  The  entry  appearing  on  page  47,  reading:  ‘The  court  was  opened 
and  all  parties  to  the  trial  entered.  The  judge  advocate  read  aloud  the 
findings  of  the  court.’,  should  have  been  entered  in  the  record  following  the 
findings  and  preceding  the  signatures  of  the  members  of  the  court. 

“The  court  can  only  be  reassembled  at  considerable  difficulty,  expense, 
and  interference  with  the  regular  duties  of  the  members.  Accordingly  in 
view  of  this  and,  further,  that  the  errors  enumerated  above  in  no  way  affect 
the  validity  of  the  proceedings,  the  record  is  not  returned  to  the  court  for 
correction. 

“It  is  further. noted  that  two  of  the  important  witnesses  for  the  prosecu- 
tion : Hernan  Cortez  and  H.  F.  Springer  did  not  appear  before  the  court  to 
testify  for  the  reasons  [P.  9]  noted  in  the  record.  Courts  martial  con- 
vened in  Nicaragua  operate  at  a disadvantage  in  that  there  exists  no  legal 
means  whereby  civilian  witnesses  can  be  compelled  to  attend  and  testify 
in  cases  depending  before  a court  martial.  It  often  happens  that  an  appar- 
ently important  and  valuable  witness  will,  when  summoned  as  a witness 
before  a court  martial,  either  absent  himself  from  the  locality  or  fail  to 
appear.  This  condition  naturally  constitutes  a real  obstacle  to  the  proper 
administration  of  military  justice  in  those  cases  in  which,  from  the  nature 
of  the  alleged  offense,  the  attendance  of  civilian  witnesses  is  required.  This 
condition  is  one  which  neither  the  convening  authority  nor  the  court  can 
remedy. 

“In  the  foregoing  case,  the  accused,  a first  lieutenant  of  the  U.  S.  Marine 
Corps,  was  at  the  time  in  question,  attached  to  the  Nicaraguan  National  Guard 
Detachment,  which  detachment  is  composed  of  the  officers  and  enlisted  men 
of  the  U.  S.  Navy  and  U.  S.  Marine  Corps,  who  are  assigned  to  duty  with  the 
Guardia  Nacional  de  Nicaragua. 

“The  Guardia  Nacional  de  Nicaragua  operates  in  the  dual  capacity  of  a 
military  force  and  as  a police  force.  In  those  sections  where  active  military 
operations  are  in  effect  against  insurrectos  and  bandit  groups,  its  primary 
function  is  that  of  a military  organization ; in  peaceful  sections  of  Nicaragua 
its  primary  function  is  that  of  a police  force  enforcing  the  police  regulations 
of  the  Republic. 

“Bluefields,  Nicaragua,  is  in  a peaceful  section  of  Nicaragua,  where  the 
Nicaraguan  Government  is  in  full  operation.  A distinction  must  be  drawn 
between  the  functions  of  the  Guardia  in  the  peaceful  sections  where  the 
Nicaraguan  civil  authority  is  in  full  and  undisturbed  operation  and  those  in 
areas  where  bv  presidential  decree  martial  law  is  in  effect.  The  then  condi- 
tions in  Bluefields,  Nicaragua,  required  of  the  guardia  only  those  functions 
usually  described  as  police  functions. 

“In  his  capacity  as  an  officer  of  the  Guardia  Nacional  de  Nicaragua,  the 
accused  was  bound  to  exercise  any  police  functions  conferred  upon  him  by 
reason  of  such  assignment  to  duty  in  the  manner  prescribed  by  the  laws  of 
Nicaragua  and  lawful  orders  issued  for  the  government  of  the  guardia  in 
enforcing  the  police  regulations  of  Nicaragua. 

“Guardia  General  Orders  and  the  police  regulations  of  the  Republic  of 
Nicaragua  provide  as  follows : 

“ ‘When  arresting  an  offender  to  use  only  such  force  as  is  absolutely  neces- 
sary to  effect  the  arrest,  prevent  escape,  or  to  prevent  a crime ; and  then  it  is 
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forbidden  for  the  policeman  to  use  arms  except  in  self-defense  or  when  the 
offender  uses  arms  to  resist  the  policeman.’ 

[P.  10]  “Under  these  regulations  the  accused  would  have  been  justified 
in  using  arms  in  effecting  the  arrest  of  Daniel  Sierra  only  in  self-defense  or 
in  the  event  Sierra,  himself,  resisted  arrest  with  arms.  Evidence  adduced 
before  the  court  clearly  shows  that  Sierra  was  not  armed  and  at  the  time 
the  accused  fired  upon  him,  Sierra  was  running  away  and  was  already  some 
distance  from  the  accused.  Obviously  the  accused  was  not  acting  in  self- 
defense  in  so  firing.  The  status  of  Sierra  was  that  of  a police  prisoner,  and 
not  a military  one. 

“The  defense  advanced  the  theory  that  guardia  general  orders  did  not 
apply  to  the  accused  because  the  accused  was  an  officer,  but  instead  the 
customs  of  the  naval  service  of  the  United  States  with  reference  to  military 
prisoners  only  applied,  and  accordingly  attempted  to  justify  the  accused’s 
firing  on  Sierra  when  he  attempted  to  escape.  Apparently  the  court  accepted 
this  theory.  The  convening  authority  cannot  approve  such  a proposition  as 
being  correct.  The  arrest  of  Sierra  was  made  solely  by  authority  of  the 
regulations  of  the  guardia  and  the  laws  of  Nicaragua  and  accordingly  should 
have  been  made  in  a manner  prescribed  thereby.  The  arrest  was  not  made 
by  the  accused  in  his  capacity  of  an  officer  of  the  U.  S.  Marine  Corps,  but  was 
made  in  his  capacity  as  an  officer  of  the  guardia. 

“Subject  to  the  above  remarks  the  proceedings  of  the  general  court  martial 
in  the  foregoing  case  of  Ralph  D.  Leach,  first  lieutenant,  U.  S.  Marine  Corps, 
are  approved.  The  findings  on  the  first  specification  of  the  third  charge  and 
on  the  third  charge  and  the  acquittal  on  the  third  charge  are,  for  the  fore- 
going reasons,  disapproved.  The  findings  on  the  first  and  second  charges  and 
the  specifications  thereunder  and  on  the  second  specification  of  the  third 
charge  are  approved.  The  acquittals  on  the  first  and  second  charges  are 
approved. 

“The  accused  has  been  released  from  arrest  and  restored  to  duty.” 


SETTING  ASIDE:  findings  and  acquittal  disappboved  as  not  in  accordance 

WITH  EVIDENCE. 

Lieutenant  Mark  H.  Crouter,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commander  in  chief,  United  States  Asiatic  Fleet,  on  board  the  U.  S.  S. 
Black  Hawk  on  August  7,  1929,  and  was  fully  acquitted  of  the  following  charge : 
Culpable  inefficiency  in  the  performance  of  duty  (2  specs.:  (1)  Failing,  as  navi- 
gator, to  notify  captain  of  dangerous  course ; (2)  Failing,  as  navigator, 
immediately  to  advise  his  commanding  officer  to  lay  a safe  course.) 

[P.  11]  On  August  25,  1929,  the  convening  authority  placed  the  following 
remarks  on  the  record: 

“The  proceedings  of  the  general  court  martial  in  the  foregoing  case  of 
Lieutenant  Mark  H.  Crouter,  U.  S.  Navy,  are  approved ; the  findings  on  the 
first  charge  and  the  specification  thereunder  are  disapproved  for  the  follow- 
ing reasons: 

“The  evidence  given  in  direct  examination  of  the  commanding  officer, 
U.  S.  S.  Luzon,  supported  the  facts  alleged  in  the  first  specification  in  its 
entirety.  The  answers  of  this  witness  were  clear  and  definite  as  to  the 
course  advised  by  the  accused  and  to  the  fact  that  the  accused  did  not 
notify  his  captain  that  any  course  to  the  right  250  degrees  was  dangerous 
(p.  6 — q.  26).  As  this  evidence  was  not  weakened  by  further  direct  exam- 
ination or  by  cross-examination  of  this  witness  or  any  other  witness,  it  was 
the  duty  of  the  court  to  find  this  charge  and  specifications  proved. 

“The  proof  of  the  second  specification  admits  of  the  interpretation  by  the 
court  of  the  phrase  ‘to  immediately  advise’  his  commanding  officer  to  lay  a 
safe  course.  The  court  had  before  it  the  facts  that  the  ship  was  proceeding 
at  twelve  knots  on  a flood  tide  (more  than  fifteen  knots  over  the  ground), 
on  a course  parallel  to  and  only  about  150  yards  from  a breakwater,  and 
that  the  accused  delayed  10,  12,  or  15  seconds  (as  was  testified  by  the  accused 
himself)  and  did  engage  in  a discussion  with  the  Chinese  pilot  before  he 
advised  his  commanding  officer  that  the  ship  was  twenty  degrees  off  its 
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course  and  headed  toward  the  breakwater.  The  convening  authority  cannot 
consider  that  the  accused  advised  his  commanding  officer  ‘immediately’  to 
lay  a safe  course  for  the  ship. 

“The  convening  authority  considers  that  the  court  by  finding  the  specifica- 
tions not  proved  has  committed  an  error  of  judgment  detrimental  to  the 
discipline  of  the  Navy. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.” 


CHARGES  AND  SPECIFICATIONS : multiplicity  of — findings  on  one  charge 

AND  SPECIFICATIONS  THEREUNDER  SET  ASIDE. 

Accused  was  tried  and  convicted,  inter  alia,  of  “Scandalous  conduct  tending 
to  the  destruction  of  good  morals”  (embezzlement),  and  “Theft.”  These  two 
charges  were  based  upon  the  same  circumstances  and  were  so  drawn  to  provide 
for  the  exigencies  of  proof.  As  the  evidence  adduced  at  the  trial  clearly 

[P.  12]  established  the  fact  that  the  offense  committed  was  embezzlement  and 
not  theft,  the  findings  on  the  latter  charge  and  specifications  thereunder  were 
set  aside. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Reader,  Howard/A17-20  (290918),  January  27,  1930). 


1.  CHARGES  AND  SPECIFICATIONS : specification  defective,  deck  court, 

FAILING  TO  ALLEGE  AN  OFFENSE NOT  CURED  BY  PLEA  OF  GUILTY. 

2.  CONVENING  AUTHORITY : signature  omitted  on  action,  deck  court. 

3.  SETTING  ASIDE : proceedings,  findings,  and  sentence — not  a bar  to  new 

TRIAL.  DECK  COURT. 

A deck  court  specification  read  as  follows : 

“In  that  William  H.  Roberts,  now  a corporal,  U.  S.  M.  C.,  while  so  serving 
at  the  U.  S.  marine  barracks,  naval  station,  Cavite,  Philippine  Islands,  did, 
at  or  about  11 : 15  a.  m.,  November  15,  1929,  while  on  duty  as  noncommis- 
sioned officer  in  charge  of  quarters  at  the  said  barracks,  accidentally  fire 
one  (1)  shot  from  a Colt  automatic  pistol,  caliber  .45,  the  property  of  the 
United  States,  and  thereby  endanger  the  lives  of  other  persons.” 

Held:  The  specification  was  insufficient,  in  that  it  failed  to  state  an  offense 
against  the  accused.  The  fact  that  the  accused  did  “accidentally  discharge  his 
rifle”  does  not  necessarily  mean  that  he  was  guilty  of  negligence  or  carelessness, 
that  he  violated  any  law,  order,  or  regulation.  A specification  must  allege 
facts  which  constitute  a violation  of  some  law,  regulation,  or  custom  of  the 
service  (secs.  196-199,  Naval  Courts  and  Boards,  1923). 

The  fact  that  the  accused  pleaded  guilty  to  the  specification  did  not  cure  its 
defects,  for  unless  the  facts  alleged  constitute  an  offense,  a plea  of  guilty  does 
not  support  a finding  of  guilty  (C.  M.  O.  3,  1921,  13). 

It  was  further  noted  that  the  signature  of  the  convening  authority  on  the 
approval  action  was  omitted  and  that  the  checkage  was  not  signed. 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  proceedings, 
findings,  and  sentence  in  the  case  be  set  aside  and  that  the  records  of  accused 
be  corrected  accordingly. 

However,  it  was  pointed  out  that  the  accused  may  again  be  tried  for  the 
offense  which  the  specification  in  the  case  attempted  to  allege.  (See  N.  C.  & 
B.,  1923,  sec.  741,  Change  No.  5,  subparagraph  ( f ) ; File:  MM-Roberts,  Wm. 
H/A17-22  ( 300103),  January  3,  1930.) 
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[P.  13]  1.  CHARGES  AND  SPECIFICATIONS : specification  defective,  deck 

court;  (a)  sample  specifications  to  be  followed;  (b)  jurisdic- 
tion OVER  ACCUSED  NOT  SHOWN. 

2.  FINDINGS : typewritten — violation  of  naval  courts  and  boards. 

DECK  COURT. 

3.  SETTING  ASIDE : sentence,  illegal,  deck  court. 

4.  CONVENING  AUTHORITY : instructions  for  court-martial  pro- 

cedure, displaying  disregard  of.  deck  court. 

1.  (a)  In  a deck-court  specification,  it  was  not  clearly  set  forth  whether  the 
offense  charged  wTas  absence  over  leave  or  absence  without  leave.  However,  it 
appeared  that  the  convening  authority  intended  to  allege  the  former  Naval  Courts 
and  Boards,  section  973,  sets  out  a sample  specification  for  this  offense  which 
has  stood  the  test  of  time  and  which  should  have  been  followed  by  the  convening 
authority. 

(b)  The  specification  did  not  show  that  the  convening  authority  was  the 
commanding  officer  of  the  accused,  and  therefore  the  convening  authority  was 
directed  by  the  Secretary  of  the  Navy  to  write  an  endorsement  stating  whether 
or  not  the  accused  was  serving  under  his  command  at  the  time  the  specification 
was  preferred. 

2.  The  finding  of  the  court  was  typewritten,  in  violation  of  the  provisions  of 
Naval  Courts  and  Boards,  1923,  section  979  (11),  which  require  that  the  finding 
be  recorded  in  the  handwriting  of  the  deck-court  officer. 

3.  It  was  further  noted  that  the  sentence  of  the  court  read  as  follows ; 

“To  be  restricted  to  the  ship  for  twenty  (20)  days  and  to  lose  two  dollars 
and  twenty  cents  ($2.20)  per  day  for  a period  of  ten  (10)  days,  total  loss  of 
pay  amounting  to  twenty-two  dollars  ($22).” 

That  part  of  the  sentence  reading  “To  be  restricted  to  the  ship  for  twenty  (20) 
days”  has  been  repeatedly  held  illegal  by  the  Navy  Department  (Naval  Digest 
1916,  pp.  106,  538,  620;  Naval  Digest,  1921,  p.  143;  Naval  Courts  and  Boards,  1923, 
sec.  980  (13)).  The  remainder  of  the  sentence,  while  not  illegal,  indicates  that 
the  deck-court  officer,  who  was  also  the  convening  authority,  was  not  guided  by 
Naval  Courts  and  Boards,  1923,  section  980  (13),  which  refers  to  pertinent  foot- 
notes under  section  953. 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  that  part  of  the 
sentence  reading  “To  be  restricted  to  the  ship  for  twenty  (20)  days”  be  set  aside. 

4.  In  view  of  the  flagrant  disregard  of  instructions  for  court-martial  procedure 
which  have  been  published  to  the  service,  the  Secretary  of  the  Navy  further 
directed  that  the  convening  authority,  who  was  also  the  deck-court  officer,  take 
immediate  steps  to  familiarize  himself  with  this  phase  of  his  naval  duties  (File: 
MM-McGarvey,  Thos.  J/A17-22  (300103),  January  3,  1930). 


[P.  14]  EVIDENCE  : circumstantial — sufficiency  of. 

SETTING  ASIDE : findings  on  specification  disapproved,  evidence 

NOT  SUFFICIENT  TO  SUPPORT  CONVICTION. 

A specification  was  found  proved  which  alleged,  in  effect,  that  accused  embez- 
zled a suitcase,  the  property  of  a storekeeper,  second  class,  U.  S.  Navy.  The 
evidence  failed  to  connect  accused  with  the  disappearance  and  conversion  of  the 
suitcase  except  by  inferences  to  be  drawn  from  the  testimony  of  the  owner  of  the 
bag,  who  testified,  in  effect,  that  upon  request  of  accused,  he  authorized  him  to 
borrow  the  bag,  several  days  later  accused  left  the  ship  presumably  to  take  mail 
to  the  post  office,  that  when  he  didn’t  return  the  next  day  he  looked  for  the  bag, 
it  was  gone  and  had  not  been  found. 

The  circumstantial  facts  established  by  the  evidence  with  reference  to  this 
specification  in  no  way  conclusively  excluded  a reasonable  possibility  that  the 
suitcase  in  question  was  lost  in  some  manner  other  than  that  alleged,  or  that 
someone  other  than  accused  appropriated  it.  (See  sec.  317,  N.  C.  & B.)  Accord- 
ingly, held,  that  the  evidence  was  not  sufficient  to  support  a conviction  on  this 
specification  and  the  findings  thereon  were  accordingly  disapproved  (File:  MM- 
Thompson,  Maynard  A/A17-20  ( 291004),  January  17,  1930). 
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1.  LARCENY:  corpus  delicti. 

2.  PRESUMPTIONS : larceny — unexplained  possession  of  property  of  another 

DOES  NOT  RAISE. 

3.  SETTING  ASIDE:  findings  on  charge  and  specification  disapproved  as 

ERRONEOUS. 

4.  WITNESSES : member,  of  court. 

5.  SENTENCES : exceeding  legal  limitation  for  offense  properly  proved. 

Accused  was  convicted  of  two  charges:  (I)  Conduct  to  the  prejudice  of  good 
order  and  discipline  (unlawful  possession  of  intoxicating  liquor),  and  (II) 
Stealing  property  of  the  United  States  intended  for  the  naval  service  thereof. 

The  only  evidence  in  the  case  which  tended  to  prove  that  the  Government  had 
ever  lost  the  coveralls  alleged  to  have  been  stolen  in  the  specification  of  charge 
II  was  the  testimony  of  an  officer  to  the  effect  that  in  taking  inventories  they 
often  found  some  coveralls  over  and  some  under. 

1.  Held:  The  above  testimony  was  not  sufficient  definitely  to  establish  the  fact 
that  coveralls  found  in  the  possession  of  accused  were  ever  lost  by  the  Govern- 
ment or  that  they  were  larcenously  taken  by  the  accused. 

The  corpus  delicti  in  larceny  is  constituted  of  two  elements,  that  the  property 
was  lost  by  the  owner,  and  that  it  was  lost  by  a felonious  taking.  (17  R.  C.  L. 
64.)  It  is  a well-recognized  principle  of  law  that  the  corpus  delicti  must  be 
proved  in  all  [P.  15]  the  graver  offenses  before  an  accused  can  be  convicted. 
This  principle  is  recognized  with  reference  to  theft  in  section  324,  Naval  Courts 
and  Boards.  (See  also  C.  M.  O.  8,  1921,  15;  C.  M.  O.  186,  1919,  25;  C.  M.  Q.  8, 
1927,  6.) 

(2)  The  unexplained  possession  by  one  person  of  goods  belonging  to  another 
does  not  raise  the  presumption  that  larceny  has  been  committed  and  that  the 
possessor  is  a thief.  Additional  evidence  is  necessary  to  establish  a corpus  delicti. 
Unless  the  court  is  satisfied  beyond  a reasonable  doubt  that  the  offense  has  been 
committed,  the  unexplained  recent  possession  of  the  goods  will  not  justify  the 
conclusion  that  the  person  in  whose  possession  they  are  found  is  the  thief  (17 
R.  C.  L.  72,  citing  52  So.  417  and  note  68  L . R.  A.  48 ; see  also  C.  M.  O.  186,  1919, 
p.  25). 

(3)  In  view  of  the  above,  held,  that  the  findings  of  the  court  on  charge  II  and 
the  specification  thereunder  were  erroneous  and  said  findings  were  accordingly 
set  aside. 

(4)  A member  of  the  court  was  called  as  a witness  for  the  prosecution.  The 
record  did  not  affirmatively  show  that  the  accused  desired  that  said  member  be 
considered  not  challenged.  If  in  fact  the  accused  expressed  no  such  desire,  the 
court  should  have  excused  said  member  from  further  attendance  as  a member  of 
the  court.  (See  secs.  436  and  624,  N.  C.  & B. ; C.  M.  O.  4,  1924,  7;  and  C.  M.  O. 
4,  1925,  23.)  However,  in  view  of  the  fact  that  the  testimony  given  by  said  mem- 
ber went  only  to  the  proof  of  charge  II,  the  findings  on  which  were  set  aside, 
held,  that  the  rights  of  the  accused  were  not  materially  prejudiced  by  the  court’s 
error. 

(5)  The  accused  was  sentenced  “to  be  confined  for  a period  of  five  (5)  years, 
then  to  be  dishonorably  discharged  from  the  United  States  naval  service,  and  to. 
suffer  all  the  other  accessories  of  said  sentence  as  prescribed  by  section  883,  Naval 
Courts  and  Board.”  The  maximum  sentence  which  could  have  been  legally 
adjudged  for  the  offense  of  which  the  accused  was  properly  convicted  (charge  I 
supra),  was  3 months’  confinement  and  loss  of  pay  not  exceeding  five  hundred 
dollars  (C.  M.  O.  9,  1925,  21).  That  part  of  the  sentence  not  in  excess  of  this 
limitation,  namely,  3 months’  confinement  and  corresponding  accessories,  was 
legal.  The  remaining  portion  of  the  sentence  of  confinement  and  corresponding 
accessories,  and  dishonorable  discharge,  were  disapproved.  The  place  of  duty  of 
the  accused  was  designated  as  the  place  of  confinement  (File:  MM-Dunshee, 
Albert  E/A17-20  (291003),  January  7,  1930). 


SENTENCES : confinement  at  hard  labor — reduction  in  rating  to  be  included. 

Accused,  a fireman  third  class,  was  sentenced  to  confinement  for  12  months, 
dishonorable  discharge,  and  accessories. 

[P.  16]  The  sentence  should  have  included  reduction  in  rating  to  apprentice 
seaman  in  accordance  with  the  provisions  of  section  883,  Naval  Courts  and 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 1377 

[C.  M.  O.  No.  1—1930] 

Boards,  that  being  the  lowest  rating  in  the  artificer  branch,  engine-room  force, 
as  set  out  in  section  953  (Change  No.  5),  Naval  Courts  and  Boards. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Johnston,  Robt.  C/A17-20  (291212),  January  21,  1930;  see  also 
MM-Myers,  Clarence  E/A17-20  (291220),  January  21,  1930). 


SENTENCES  : exceeding  legal  limitations,  mitigated. 

Accused  having  been  convicted  of  “Absence  from  station  and  duty  after  leave 
had  expired,”  the  court  included  in  the  sentence  a dishonorable  discharge.  In 
view  of  section  720,  Naval  Courts  and  Boards,  prescribing  the  limitation  of 
punishment  for  this  offense,  that  portion  of  the  sentence  relating  to  discharge  was 
mitigated  to  a bad  conduct  discharge  by  the  Secretary  of  the  Navy  in  order  that 
the  sentence  would  not  exceed  the  legal  limitation  prescribed  (File:  MM-Neely, 
Earnest  R/A17-20  (291202),  January  27,  1930). 


SETTING  ASIDE:  proceedings,  finding,  and  sentence,  summary  court  mar- 
tial— PRIM  A FACIE  CASE  NOT  ESTABLISHED. 

Specification  found  proved  which  alleged  neglect  and  failure  of  accused  to 
keep  on  the  alert  “as  it  was  his  duty  to  do”  while  detailed  as  member  of  guard 
over  detail  of  prisoners  being  escorted  to  sick  bay,  thus  allowing  one  prisoner  to 
escape  the  detail.  Duty  of  accused  as  alleged  in  specification  wTas  “to  be  alert 
and  vigilant  at  all  times  and  not  to  allow  prisoners  to  leave  formation  without 
proper  authority.” 

It  appeared  from  the  evidence  that  it  was  necessary  for  the  prisoners  to  leave 
formation  to  accomplish  the  purpose  for  which  they  were  sent  to  the  sick  bay, 
and  that  the  detail  broke  ranks  upon  arrival  there  with  permission  of  the  sentry 
in  charge.  It  further  appeared  that  one  prisoner  escaped  between  time  of 
breaking  ranks  upon  arrival  and  time  of  re-forming  before  leaving  sick  bay.  It 
did  not  appear  that  accused  allowed  him  to  leave  formation  without  authority, 
nor  could  this  be  reasonably  inferred  from  the  evidence.  The  prosecution  failed 
to  establish  a prima  facie  case  and  accordingly  the  court  was  not  justified  in 
finding  the  specification  proved. 

In  view  of  above,  the  Secretary  of  the  Navy  directed  that  the  proceedings, 
finding,  and  sentence  be  set  aside  (File:  MM-Bryant,  Ferrell  E/A17-21  (300122), 
January  22,  1930). 


[P.  17]  WITNESSES  : judge  advocate. 

The  judge  advocate  objected  to  being  called  as  a witness  by  the  defense  and 
when  the  defense  refused  to  state  the  reasons  for  requesting  that  he  take  the 
stand,  the  court  ruled  that  the  judge  advocate  might  be  called  only  for  the 
purpose  of  identifying  documents  of  which  he  is  the  legal  custodian  and  for 
examination  upon  same.  The  court  then  asked  the  counsel  for  accused  if  he 
still  desired  to  call  the  judge  advocate  as  a witness  for  the  defense  under  the 
conditions  set  forth  in  the  ruling  of  the  court.  The  accused  replied  in  the  af- 
firmative, whereupon  the  judge  advocate  took  the  stand  and  at  the  request  of 
the  defense  introduced  the  service  record  of  the  accused  and  was  examined 
as  to  it. 

Held:  The  procedure  was  irregular  and  the  ruling  of  the  court  in  error.  When 
the  judge  advocate  objected  to  taking  the  stand  except  on  certain  conditions,  the 
question  before  the  court  was  not  as  to  the  competency  or  relevancy  of  evidence 
not  yet  offered,  but  whether  or  not  the  judge  advocate  was  a competent  witness. 
In  accordance  with  section  436,  Naval  Courts  and  Boards,  the  court  should  have 
ruled  that  the  judge  advocate  was  a competent  witness. 

However,  as  there  was  nothing  in  the  record  to  show  affirmatively  that  the 
accused  did  not  examine  the  witness  to  the  extent  he  desired,  and  in  view  of  all 
the  circumstances,  it  did  not  appear  that  the  substantial  rights  of  the  accused 
h;id  been  prejudiced.  Accordingly,  this  error  did  not  invalidate  the  proceedings 
(sec.  741,  N.  S.  & B. ; File:  MM-Thunhorst,  Willis  H/A17-20  ( 291008),  January 
22,  1930). 
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APPROPRIATIONS : contingent,  bureau  of  yards  and  docks — replacement  of 

SALT  WATER  TANK  AND  TOWER,  NAVAL  AMMUNITION  DEPOT,  ST.  JULIENS  CREEK,  VA. 

Held:  The  appropriation  Contingent,  Bureau  of  Yards  and  Docks  is  legally 
available  for  the  replacement  of  a salt  water  tank  and  tower  at  the  naval  am- 
munition depot,  St.  Juliens  Creek,  Va.  (File:  Ll-1(  1930-203 )/NTl-7  (291209), 
January  6,  1930,  citing  Naval  Appropriation  Act  of  March  3,  1929  (Pub.  909-70 
Cong.),  Ordnance  and  Ordnance  Stores  and  Contingent,  Bureau  of  Yards  and 
Docks;  Navy  Regs.,  ch.  II,  sec.  1,  art.  481;  id.,  sec.  2,  art.  482;  id.  art.  484, 
par.  4). 


[P.  18]  CONTRACTS : bids,  guarantee  of — one  corporation  for  another  ; 

GUARANTY  NOT  UNDER  SEAL. 

Bid  of  Ohio  corporation  was  guaranteed  by  two  other  Ohio  corporations. 

In  view  of  Ohio  statute  providing  that  corporations  may  act  as  surety  on  the 
bond  of  another  corporation  (sec.  8623-8,  Ohio  General  Code),  and  as  said  guar- 
antee was  executed  apparently  in  conformity  with  by-laws  of  said  corporations, 
held , that  the  bid  of  the  corporation  in  question  was  properly  guaranteed  within 
the  meaning  of  section  3719,  Revised  Statutes  (34  U.  S.  C.,  sec.  562). 

Above  action  not  to  be  construed  as  authority  for  acceptance  of  the  two  cor- 
porations who  acted  as  guarantors  as  surety  on  the  performance  bond  of  the 
bidder  if  they  are  found  to  be  contractors  for  Navy  material  within  the  purview 
of  section  3722,  Revised  Statutes  (34  U.  S.  C.,  sec.  572). 

Neither  guarantor  in  this  case  had  impressed  its  seal  on  the  guaranty.  While 
a guaranty  partakes  of  the  nature  of  a bond  it  lacks  some  of  the  essential  char- 
acteristics of  a bond,  and  while  the  lack  of  a seal  vitiates  a bond,  the  lack  of  a 
seal  on  the  guaranty  is  not  considered  such  a defect  as  to  vitiate  it.  Further, 
the  above-mentioned  statute  of  the  State  of  Ohio  provides  that  the  lack  of  a 
seal  shall  not  affect  the  validity  of  any  instrument  issued  by  a corporation 
(File:  S82-6/L4-2  (291210),  December  14,  1929). 


CUSTOMS  DUTIES : material  or  parts  for  u.  s.  s.  “los  angeles”  purchased 

ABROAD — STATUS  IN  RE. 

WAR  MATERIAL : material  or  parts  for  u.  s.  s.  “los  angeles”  not  considered 

AS. 

Question. — Whether  material  or  parts  purchased  abroad  for  the  U.  S.  S.  Los 
Angeles  may  be  properly  considered  as  war  material  and  therefore  whether  it 
may  be  proper  to  request  the  Treasury  Department  to  admit  such  material  or 
parts  free  of  duty  under  the  provisions  of  the  act  of  June  30,  1914  (38  Stat.  392, 
399;  34  U.  S.  C.,  sec.  568). 

While  material  and  equipment  ordinarily  intended  for  an  airship  of  the  Navy 
would  constitute  “war  material”  (see  Naval  Appropriation  Act  of  March  4,  1917, 
39  Stat.  1168,  1192;  250  Fed.  278,  287),  in  view  of  the  conditions  under  which 
the  U.  S.  S.  Los  Angeles  was  procured,  the  United  States  having  assured  the 
interested  Allied  Powers  that  the  airship  would  be  devoted  to  purely  civil  pur- 
poses, and  since  there  is  no  analogy  by  which  material  and  equipment  for  an 
airship  devoted  to  purely  civil  purposes  can  be  considered  as  “war  material” 
(citing  Op.  J.  A.  G.,  March  26,  1923,  re  interpretation  of  “civil  purposes”), 
held , that  the  material  or  parts,  purchased  abroad  for  the  U.  S.  S.  Los  [P.  19] 
Angeles  may  not  properly  be  considered  as  “war  material”  and  it  is  not  proper 
to  request  the  Treasury  Department  to  admit  such  material  or  parts  free  of 
duty  under  the  provisions  of  the  act  of  June  30,  1914  (supra)  (File: 
JJ (8)/L14-2  (4)  (300107),  January  14,  1930). 
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FLEET  NAVAL  RESERVE : discipline,  administration  of,  on  transferred 

MEMBERS,  IN  AN  INACTIVE  DUTY  STATUS  BY  COMM  ANDANTS  OF  NAVAL  DISTRICTS  : 
(1)  CONVENING  SUMMARY  COURTS  MARTIAL  AND  DECK  COURTS;  (2)  IMPOSING  PUN- 
ISHMENTS AUTHORIZED  BY  ARTICLE  24,  ARTICLES  FOR  THE  GOVERNMENT  OF  THE 
NAVY. 

Held:  Commandants  of  naval  districts  may  (1)  convene  summary  courts 
martial  and  deck  courts  on  transferred  members  of  the  Fleet  Naval  Reserve 
who  are  in  an  inactive  duty  status  within  their  districts  and  (2)  impose  upon  such 
transferred  reservists  the  punishments  authorized  by  article  24,  Articles  for  the 
Government  of  the  Navy.  Further  held,  that  in  these  respects  there  is  no  differ- 
ence under  the  law  in  regard  to  men  transferred  to  the  Fleet  Naval  Reserve  prior 
to  July  1,  1925,  and  those  transferred  subsequent  to  that  date  (File:  QR1/P13-9 
(291210),  January  16,  1930). 


FLEET  NAVAL  RESERVE : transfer  to,  enlisted  man  discharged  by  reason 

OF  EXPIRATION  OF  ENLISTMENT  SUBSEQUENT  TO  REQUEST  FOR ; LEGALITY  OF 

DISCHARGE. 

A boatswain  having  been  found  guilty  of  an  offense  by  the  civil  courts  of 
California  and  sentenced  July  25,  1929,  to  pay  a fine  of  $200,  on  August  23,  1929, 
the  Secretary  of  the  Navy  revoked  the  acting  appointment  under  which  he  was 
serving,  whereupon  he  reverted  to  his  former  status  as  an  enlisted  man.  On 
September  2,  1929,  he  requested  transfer  to  the  Fleet  Naval  Reserve  on  or  about 
September  30,  1929.  His  enlistment  was  to  expire  October  5,  1929.  On  Septem- 
ber 23,  1929,  Bureau  of  Navigation  authorized  his  transfer  to  the  Fleet  Naval 
Reserve  on  October  5,  1929.  On  October  3,  1929,  Bureau  of  Navigation  canceled 
its  former  action  and  directed  that  upon  expiration  of  enlistment  this  man  be 
discharged  and  not  recommended  for  reenlistment.  October  4,  1929,  man  again 
requested  that  his  transfer  be  approved ; October  5,  1929,  he  was  discharged 
with  an  honorable  discharge  by  reason  of  expiration  of  enlistment. 

Question  as  to  legality  of  discharge  in  this  case. 

It  has  previously  been  held  that  under  section  26  of  the  Naval  Reserve  Act 
of  February  28,  1925  (34  U.  S.  C.,  sec.  787),  the  Secretary  of  the  Navy  has  no 
discretion  in  the  matter  of  transfer  to  the  Fleet  Naval  Reserve  of  the  enlisted 
men  of  the  several  groups  enumerated  therein  (File  28550-1808: 1,  Dec.  21,  1925; 
1929  Sup.,  L.  R.  N.  A.,  p.  954)  ; it  is  mandatory  that  the  transfer  be  made  upon 
application  by  men  having  the  required  service  unless  the  right  of  transfer  has 
been  waived  by  the  man  in  consideration.  [P.  20]  of  his  being  reenlisted  or 
having  his  enlistment  extended  (File  28550-1808:2,  Nov.  24,  1926;  1929  Sup., 
L.  R.  N.  A.,  p.  954;  File:  MM/P19-2  (1)  (280525),  July  9,  1928,  C.  M.  O.  7-1928, 
16;  File:  MM-Meegan,  Michael  J/P19-2  (1)  (280706),  July  30,  1928),  or  unless 
the  applicant  for  transfer  is  under  charges,  or  about  to  be  placed  under  charges, 
which  might  lead  to  his  trial  by  court  martial  (File  28550-1808  : 2,  Nov.  24,  1926; 
1929  Sup.  L.  R.  N.  A.,  p.  954). 

As  none  of  the  above  exceptions  to  the  law  applied  in  the  case  under  consid- 
eration, and  the  man  was  otherwise  qualified  for  transfer  under  the  act  of 
February  28,  1925  (supra),  held,  that  on  October  5,  1929,  pursuant  to  his  re- 
quests of  September  2,  1929,  and  October  4,  1929,  this  man  was  entitled  by  law 
to  be  transferred  to  the  Fleet  Naval  Reserve,  and  that  his  discharge  from  the 
Navy  on  October  5,  1929,  was  accordingly  illegal.  (File:  MM-Sours,  Bert/P19-2 
(291102),  January  27,  1930.) 


1.  JURISDICTION : lands  ceded  to  united  states  by  state  for  naval  reserva- 

tion— NAVY  yard,  PORTSMOUTH,  N.  H. 

2.  TAXATION : automobile  : — state  taxes  on,  of  naval  personnel. 

(1)  As  the  State  of  Maine  by  specific  acts  of  cession  ceded  to  the  United 
Status  all  of  the  jurisdiction  which  it  formerly  possessed  over  the  lands  com- 
prising the  navnl  reservation  at  the  Navy  Yard,  Portsmouth,  N.  H.  (File: 
JJ7-6/L11-3  (16)  (280508),  under  the  Constitution  of  the  United  States,  article 
1,  section  8,  clause  17,  Congress  has  exclusive  powers  of  legislation  over  said 
reservation,  and  the  laws  of  Maine  are  without  any  operation  or  effect  therein 
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except  so  far  as  they  may  be  adopted  and  extended  thereto  by  the  Congress  of 
the  United  States  (see  C.  M.  O.  8,  1929,  p.  17).  It  also  follows  that  an  officer 
of  the  Navy  does  not  become  a resident  of  the  State  of  Maine  by  reason  of  the 
fact  that  he  is  temporarily  living  in  the  Navy  Yard,  Portsmouth,  N.  H.,  in  the 
performance  of  his  official  duties  (see  Ex  parte  White , District  Court,  N.  H., 
228  Fed.  88). 

(2)  In  view  of  the  above,  an  application  for  motor-vehicle  registration  by  an 
officer  of  the  Navy,  stationed  at  the  Navy  Yard,  Portsmouth,  N.  H.,  accompanied 
by  the  amount  of  the  registration  fee,  should  be  granted  without  evidence  that 
he  has  previously  paid  the  excise  tax  which  residents  of  the  State  of  Maine  are 
required  to  pay  to  the  city  or  town  wherein  they  reside.  However,  the  privilege 
of  not  paying  taxes  in  such  a case  is  personal  to  the  party  claiming  it  and  not 
one  which  it  is  the  duty  of  the  Federal  Government  to  maintain.  (See  6 Op. 
Atty,  Gen.  577;  L.  R.  N.  A.,  p.  291;  file:  N33--1/L1P-1  (291228)  ; January  4, 1930.) 


[P.  21]  MISCONDUCT  AND  LINE  OF  DUTY:  drowning. 

Deceased,  a qualified  swimmer,  was  embarked  in  a wdialeboat  en  route  to  a 
sailing  race.  While  the  boat  crew  were  attempting  to  make  sail,  he  dived 
overboard  to  rescue  a bucket  which  had  accidentally  fallen  into  the  water,  and 
lost  his  life  by  drowning. 

Held;  That  death  was  incurred  in  line  of  duty  and  not  as  a result  of  his  own 
misconduct  (File:  MM-Black,  Percy/ A17-25  ( 291030),  January  7,  1930). 


NARCOTICS : sample  specification  charging  wrongful  use  of. 

The  following  sample  specification  is  suggested  to  the  service  as  appropriate 
for  use  in  charging  an  accused  with  the  offense  of  wrongfully  using  narcotics. 
In  the  case  of  general  courts  martial,  said  specification  should  be  used  under 
the  charge  “Conduct  to  the  prejudice  of  good  order  and  discipline”  (C.  M.  O. 
11,  1929,  p.  8)  : 

“In  that  A B.  C , now  a seaman  first  class,  U.  S.  Navy,  while 

serving  on  board  the  U.  S.  S , was  on  or  about  March  6,  1929,  on  board 

said  ship  (1)  under  the  influence  of  a narcotic  substance  (2),  to  wit 
(name  substance),  and  thereby  incapacitated  for  the  proper  performance 
of  duty,  said  narcotic  substance  having  been  knowingly  used  by  said 
C not  for  authorized  medical  purposes.” 

“(1)  If  not  on  board  ship,  allege  place. 

“(2)  If  substance  not  known,  allege  ‘exact  nature  to  the  relator  un- 
known.’ ” 

In  connection  with  the  above-quoted  sample  specification,  the  Navy  Depart- 
ment considers  that  a prima  facie  case  has  been  established  when  the  prosecution 
has  proved  that  the  rational  and  full  exercise  of  the  mental  and  physical  facul- 
ties of  an  accused  were  sensibly  impaired,  and  m the  manner  indicated,  at  the 
time  and  place  alleged,  by  the  use  of  some  narcotic  substance. 


PERJURY : false  testimony  before  an  investigation. 

PRIVILEGES  AND  IMMUNITIES : immunity  as  to  being  a witness  against 

SELF.  FIFTH  AMENDMENT  TO  CONSTITUTION  CONSTRUED. 

Wood,  a boatswain’s  mate,  second  class,  took  the  stand  at  an  Investigation  and 
denied  statements  made  by  another  witness  to  the  effect  that  Wood  was  under 
the  influence  of  intoxicating  liquor  at  a certain  time  and  place.  Later  Wood  was 
made  a defendant  and  was  informed  of  his  rights.  At  his  own  request,  he  was 
sworn  as  a witness  in  his  own  behalf,  took  the  stand,  and  directly  contradicted 
his  former  testimony,  in  that  he  admitted  [P.  22]  having  partaken  of  intoxicat- 
ing liquor  at  the  time  and  place  previously  denied  by  him. 

The  convening  authority  expressed  the  opinion  that  Wood  had  perjured  himself 
but  that,  in  view  of  the  fact  that  he  was  not  made  a defendant  before  the  witness 
against  him  left  the  witness  stand,  his  testimony  wherein  he  incriminated  him- 
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self  is  not  properly  available  for  prosecuting  him,  citing  paragraph  3,  section  1041, 
Naval  Courts  and  Boards. 

The  provisions  of  Naval  Courts  and  Boards  have  no  reference  to  a new,  col- 
lateral crime,  and  are  not  intended  to  afford  a shield  to  protect  guilty  persons 
from  the  legal  effects  of  their  wilful  acts  (citing  Glickstein  v.  United  States , 222 
U.  S.  139).  This  would  be  true  even  though  Wood  had  been  forced  to  testify 
against  his  own  will  (see  Corpus  Juris,  under  Perjury,  sec.  101,  citing  People  v. 
Cahill , 193  N.  Y.  232,  and  Glickstein  v.  United  States  {supra)  ; Edelstein  v.  United 
States , 149  Fed.  Rep.  636) . That  such  an  interpretation  is  not  in  violation  of  the 
clause  in  the  fifth  amendment  to  the  Constitution  providing  that  “No  person  shall 
be  compelled  in  any  criminal  case  to  be  a witness  against  himself,”  see  Brown  v. 
Walker , 161  U.  S.  596. 

In  view  of  the  above,  held,  that  the  testimony  of  Wood,  wherein  he  incriminated 
himself,  is  properly  available  for  prosecuting  him  on  a charge  of  perjury  or  scan- 
dalous conduct  tending  to  the  destruction  of  good  morals,  in  that  he  made  incon- 
sistent statements  while  under  oath  (File:  OO-Belden,  Richard  N/A17-26 
(291123),  January  13,  1930). 


SHIPS’  LOGS  : disposition  of  rough  deck  logs,  u.  s.  s.  “Tennessee.” 

Held:  Rough  deck  logs  of  the  U.  S.  S.  Tennessee  which  are  more  than  two  years 
old  and  which  have  no  particular  historical  or  permanent  value,  can  legally  be 
disposed  of  upon  the  authority  of  the  commander  in  chief  of  the  Battle  Fleet,  by 
sale,  after  advertisement  as  waste  paper,  if  practicable,  or  if  not  practicable  then 
in  such  other  way  as  the  commander  in  chief  considers  best  for  the  interests  of 
the  Government  (citing  34  U.  S.  C.,  sec.  547).  However,  in  view  of  an  agreement 
which  has  been  made  with  the  Department  of  Justice  (J.  A.  G.  end.  of  Feb.  25, 
1929,  on  Department  of  Justice  letter  of  Feb.  12,  1929)  for  the  retention  of 
such  logs  for  a period  of  four  years,  no  rough  logs  less  than  four  years  old  should 
be  sold  or  otherwise  disposed  of  (File  : A6-6  (7)  (291230),  January  24,  1930). 


[P.  23]  SUMMARY  COURTS  MARTIAL:  immediate  superior  in  command, 

NAVAL  TORPEDO  STATION,  NEWPORT,  R.  I. 

When  the  commanding  officer  of  the  naval  training  station,  Newport,  is  in  fact 
senior  to  the  officer  in  charge  of  the  naval  torpedo  station,  Newport,  held,  that 
the  commanding  officer  of  the  naval  training  station  would  be  required  to  act  as 
immediate  superior  in  command  upon  summary  courts  martial  ordered  by  the 
officer  in  charge  of  the  naval  torpedo  station,  irrespective  of  whether  or  not  the 
said  activities  should  be  regarded  as  separate  commands  (File:  NM1/OF26 
(291214),  January  8,  1930,  citing  C.  M.  O.  30,  1916,  p.  7;  C.  M.  O.  8-1921,  p.  12; 
considering  circ.  let.,  comdt.  1st  naval  dist.,  Oct.  4,  1920,  No.  264-20,  Sec.  Navy 
1st  end.  May  23,  1919,  9469-177  Op.,  and  citing  C.  M.  O.  8,  1922,  p.  16,  in  connection 
therewith). 

C.  M.  O.  2—1930 

[P.  6]  SENTENCES : inadequate. 

Machinist  James  O.  Hoey,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commander,  Aircraft  Squadrons,  Battle  Fleet,  on  board  the  U.  S.  S. 
Aroostook  on  December  26,  1929,  on  the  following  charges : 

Charge  I. — Absence  from  station  and  duty  after  leave  had  expired. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (missing 
ship). 

The  court  convicted  the  accused  of  charge  I,  acquitted  him  of  charge  II,  and 
sentenced  him  to  lose  fifty  dollars  per  month  of  his  pay  for  a period  of  twelve 
months,  total  loss  of  pay  amounting  to  six  hundred  dollars. 

On  January  16, 1930,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence,  subject  to  certain  remarks  relative  to  his  opinion,  expressed  therein, 
that  a finding  of  guilty  should  have  been  arrived  at  by  the  court  on  the  second 
charge  and  the  specification  thereunder ; also,  that  in  view  of  the  fact  that  the 
limit  of  punishment  prescribed  for  the  offense  proved  is  dismissal  he  considered 
the  sentence  adjudged  inadequate. 
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SENTENCES : inadequate. 

Lieutenant  (Junior  Grade)  Harold  W.  Northcutt,  Construction  Corps,  U.  S. 
Navy,  was  tried  by  general  court  martial  by  order  of  the  Secretary  of  the  Navy 
at  the  Navy  Yard,  Puget  Sound,  Wash.,  on  December  16,  1929,  and  was  convicted 
of  the  following  charges: 

Charge  I. — Desertion. 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (leaving  United  States  without  permission). 

Charge  III. — Scandalous  conduct  tending  to  the  destruction  of  good  morals 
( unlawful  cohabitation ) . 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

The  Chief  of  the  Bureau  of  Navigation  placed  the  following  remarks  on  the 
record : 

“1.  This  officer  was  convicted  of  three  charges,  namely : Desertion,  Viola- 
tion of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy,  and  Scan- 
dalous conduct  tending  to  the  destruction  of  good  morals.  The  limitation  of 
punishment  prescribed  by  the  President  under  authority  of  the  Revised 
Statutes  is : 

“Desertion — Dismissal  and  confinement  for  one  year. 

“Scandalous  conduct  tending  to  the  destruction  of  good  morals — Dismissal 
and  confinement  for  fifteen  years. 

[P.  7]  “Disobeying  the  lawful  order  of  a superior  officer  (this  is  not  the 
same,  but  is  comparable  to  the  charge  of  which  the  accused  was  found 
guilty ) — Dismissal. 

“2.  In  view  of  the  above,  it  is  the  opinion  of  this  Bureau  that  the  sentence 
awarded  in  this  case  is  not  adequate  to  the  offenses  of  which  the  accused 
was  found  guilty,  but  in  order  that  he  may  not  escape  punishment  it  is 
recommended  that  the  proceedings,  findings,  and  sentence,  in  this  case  be 
approved.” 

On  January  31,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  pro- 
ceedings, findings,  and  sentence,  and  submitted  the  record  of  proceedings  to  the 
President  of  the  United  States  with  the  recommendation  that  the  sentence  of 
dismissal  be  confirmed.  On  February  1,  1930,  the  sentence  was  confirmed  by 
the  President  (File:  A6-6(6)/EEl,  January  31,  1930). 


SENTENCES : inadequate. 

Commander  Randolph  P.  Scudder,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval  operating 
base,  San  Diego,  Calif.,  on  January  27,  1930,  and  was  found  guilty  by  plea  of 
the  following  charges: 

Charge  I. — Drunkenness. 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (unlawful  possession  of  intoxicating  liquor). 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade. 

On  February  10,  1930,  the  Bureau  of  Navigation  stated  that  it  considered 
the  sentence  inadequate  for  the  offenses  to  which  the  accused  pleaded  guilty, 
but  in  order  that  he  might  not  entirely  escape  punishment  recommended  ap- 
proval of  the  proceedings,  findings,  and  sentence. 

On  February  13,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  pro- 
ceedings, findings,  and  sentence,  and  the  remarks  of  the  Chief  of  the  Bureau  of 
Navigation. 


SENTENCES : officer  unlawfully  reduced  to  enlisted  bating. 

MEMBERS  OF  COURT  MARTIAL : unauthorized  person  sitting  as  member 

IN  REVI8ION. 

Chief  Gunner  Durward  Rose,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commandant,  Fifteenth  Naval  District,  at  the  U.  S.  submarine 
base,  Coco  Solo,  C.  Z.,  on  September  5,  1929,  and  was  convicted  of  the  following 
charge:  Scandalous  conduct  tending  to  the  destruction  of  good  morals  (lascivi- 
ous act). 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937  1383 

[C.  M.  O.  No.  2—1930] 


[P.  8]  The  court  sentenced  the  accused  “to  be  reduced  to  the  rating  of  appren- 
tice seaman,  to  be  confined  for  a period  of  seven  (7)  years,  then  to  be  dishonorably 
discharged  from  the  United  States  naval  service,  and  to  suffer  all  the  other  acces- 
sories of  said  sentence  as  prescribed  by  section  883,  Naval  Courts  and  Boards.” 
Two  of  the  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority,  “in  consideration  of  his  long  and  continued  honorable  previous 
service,  and  by  virtue  of  the  fact  that  the  offense  committed,  while  constituting 
a grave  one  in  a military  sense,  is  considered  the  result  of  a state  of  nervous  or 
mental  instability.” 

On  October  17,  1929,  the  convening  authority  returned  the  record  of  proceedings 
to  the  president  of  the  general  court  martial,  and  stated  as  follows  in  regard  to 
the  sentence  adjudged : 

“Attention  is  invited  to  article  9,  Articles  for  the  Government  of  the  Navy, 
and  Naval  Digest,  1921,  page  123,  paragraph  28,  which  states  that  ‘reduction 
to  an  enlisted  rating  can  be  lawfully  inflicted  on  an  officer  only  for  the  offense- 
of  absence  from  his  command  without  leave.’  The  proper  form  of  sentence 
covering  confinement  of  an  officer  is  given  in  footnote  30,  section  883,  Naval. 
Courts  and  Boards. 

“The  court  wall  reconvene  for  the  purpose  of  reconsidering  the  sentence?; 
At  the  conclusion  of  the  proceedings  in  revision  the  record  will  be  returned  to 
the  convening  authority.” 

On  October  19,  1929,  the  court  reconvened  and  decided  to  revoke  its  former 
sentence  and  to  substitute  therefor  the  following : 

“The  court,  therefore,  sentences  him,  Durward  Rose,  chief  gunner,  U.  S, 
Navy,  to  be  dismissed  from  the  United  States  naval  service  and  to  be  im- 
prisoned at  hard  labor  in  such  prison  or  penitentiary  as  the  convening 
authority  may  designate  for  a period  of  seven  (7)  years.” 

On  October  23,  1929,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“It  is  noted  that  Lieutenant  Archie  A.  Antrim,  Supply  Corps,  U.  S.  Navy, 
sat  as  a member  of  this  court  martial  in  revision.  Lieutenant  Antrim  sat  as 
a member  of  this  court  during  the  trial  of  the  accused  in  this  case,  but  was 
relieved  from  duty  as  a member  of  this  court  by  the  convening  authority  on 
October  5,  1929.  However,  as  there  would  have  been  a legal  quorum  had 
Lieutenant  Antrim  not  sat  as  a member  of  this  court  in  revision,  and  as  there 
w7as  no  change  in  the  sentence  of  the  court  in  revision,  other  than  the  record- 
ing of  the  sentence  in  its  proper  form,  this  irregularity  is  not  considered  of 
sufficient  gravity  to  invalidate  the  proceedings. 

[P.  9]  “Subject  to  the  above  remarks,  the  proceedings,  finding,  and  sen- 
tence of  the  general  court  martial  in  the  foregoing  case  of  Chief  Gunner 
Durward  Rose,  U.  S.  Navy,  are  approved,  and,  in  conformity  with  article 
53  of  the  Articles  for  the  Government  of  the  Navy,  the  record  is  respect- 
fully referred  to  the  Secretary  of  the  Navy  for  transmission  to  the  President.” 

Oh  November  30,  1929,  the  Acting  Secretary  of  the  Navy  returned  the  record 
of  proceedings  to  the  convening  authority,  stating  as  follows  in  regard  to 
the  comments  of  the  convening  authority  in  his  action  of  October  23,  1929, 
quoted  above: 

“The  Secretary  of  the  Navy  cannot  agree  with  the  conclusion  * * * 

as  to  the  legality  of  the  proceedings  in  revision  where  an  unauthorized 
person  sits  as  a member  of  the  court. 

“The  orders  dated  October  5,  1929,  * * * relieving  Lieutenant  Archie 

A.  Antrim,  Supply  Corps,  U.  S.  Navy,  from  duty  as  a member  of  the 
court  did  not  authorize  him  to  sit  in  revision  on  any  case  previously 
tried.  His  presence,  therefore,  as  a member  of  the  court  when  it  met 
in  revision  on  November  19,  1929,  invalidated  such  proceedings  in  revision 
(C.  M.  O.  2,  1928,  17).  The  sentence  awarded  at  such  time  is;  therefore, 
without  legal  effect. 

“*  * * it  ig  requested  that  the  necessary  steps  be  taken  to  have 

the  court  reconvene  for  the  purpose  of  setting  out  in  the  record  in 
revision  the  sentence  of  the  court.  The  members  of  the  court  who  are 
authorized  to  sit  in  this  instance  arc  those  who  originally  signed  the 
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record  in  this  case,  excluding  therefrom  Lieutenant  Archie  A.  Antrim, 
Supply  Corps,  U.  S.  Navy. 

“Upon  the  conclusion  of  such  proceedings  in  revision  and  your  action 
thereon,  the  record  should  be  returned  to  the  Navy  Department,  Office 
of  the  Judge  Advocate  General.” 

On  December  17,  1929,  the  court  reconvened  pursuant  to  an  order  from  the 
convening  authority  and  decided  to  revoke  its  former  sentence  and  to  sub- 
stitute therefor  the  following: 

“The  court,  therefore,  sentences  him,  Durward  Rose,  chief  gunner, 
U.  S.  Navy,  to  be  dismissed  from  the  United  States  naval  service  and  to 
be  imprisoned  at  hard  labor  in  such  prison  or  penitentiary  as  the  con- 
vening authority  may  designate  for  a period  of  seven  (7)  years.” 

On  December  26,  1929,  the  convening  authority  approved  the  proceedings, 
finding,  and  sentence,  and  forwarded  the  record  to  the  Secretary  of  the  Navy 
for  transmission  to  the  President. 

[P.  10]  On  January  31,  1930,  the  Acting  Secretary  of  the  Navy  submitted  the 
record  of  proceedings  to  the  President  of  the  United  States  with  the  recom- 
mendation that  the  sentence  be  confirmed.  On  February  1,  1930,  the  sentence 
was  confirmed  by  the  President  (File  A 6-5  (6)/EEl,  January  31,  1930). 


WITNESSES:  examination  of — irrelevant  matter. 

EVIDENCE  : former  testimony  before  an  investigation. 

SENTENCES:  inadequate,  clemency  denied. 

Ensign  Richard  N.  Belden,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Commander,  Control  Force,  United  States  Fleet,  at  the  U.  S. 
submarine  base,  New  London,  Conn.,  on  November  25,  1929,  on  the  following 
charges : 

Charge  I. — Drunkenness. 

Charge  II. — Failing  to  use  his  utmost  exertions  to  detect,  apprehend,  and  bring 
to  punishment  all  offenders. 

Charge  III. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (2  specs.:  (1)  unlawful  possession  of  alcoholic  liquor  on  board  ship; 
(2)  unlawfully  using  alcoholic  liquor  for  drinking  purposes  on  board  ship). 

Charge  IV. — Disobeying  the  lawful  order  of  his  superior  officer. 

Charge  V. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs.: 
(1)  drinking  alcoholic  liquor  in  the  presence  of  an  enlisted  man;  (2)  fur- 
nishing alcoholic  liquor  to  an  enlisted  man  for  use  as  a beverage). 

The  court  convicted  the  accused  of  charges  II  ( specification  proved  in 
part),  III,  and  V,  and  acquitted  him  of  charges  I and  IV. 

The  court  sentenced  the  accused  to  be  placed  at  the  foot  of  the  ensigns’ 
list  of  present  date  and  to  there  remain  until  he  shall  have  lost  four  hundred 
numbers  in  his  grnde. 

The  members  of  the  court,  “in  consideration  of  his  youth  and  inexperience,” 
recommended  the  accused  to  the  clemency  of  the  reviewing  authority. 

On  December  10,  1929,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“In  reviewing  the  record  of  the  foregoing  case  the  convening  authority 
is  of  the  opinion  that  the  questioning  of  witnesses  by  the  accused  to  bring 
out  evidence  involving  other  officers  with  the  accused  is  irrelevant  in 
that  it  was  not  a matter  of  fact  bearing  on  the  issue  of  this  case. 

“The  convening  authority  notes  that  a copy  of  the  testimony  given 
before  a previous  investigation  was  referred  to  and  used  by  the  accused. 
The  convening  authority  is  unable  to  find  any  authority  for  the  admission 
of  such  evidence,  and  is  of  the  opinion  that  the  court  erred  in  allowing 
the  accused  to  refer  to  this  document.  However,  the  interests  of  the 
accused  were  not  prejudiced. 

[P.  11]  “Subject  to  the  above  remarks,  the  proceedings  of  the  general 
court  martial  in  the  foregoing  case  of  Ensign  Richard  N.  Belden,  U.  S.  Navy, 
are  approved. 

“The  findings  are  approved. 

“In  the  opinion  of  the  convening  authority  the  sentence  adjudged  is  inade- 
quate to  the  offenses  proved. 
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“No  appeal  for  clemency  can  be  considered  in  the  case  of  an  officer,  however 
young,  who  has  demonstrated  himself  to  be  so  great  a liability  as  to  warrant 
scant  hope  that  he  will  ever  become  an  asset.  To  extend  clemency  in  a case 
where  the  sentence  is  deemed  to  be  inadequate  were  to  stretch  charity  well 
beyond  the  interest  of  the  naval  service  and  to  be  unmindful  of  naval 
standards. 

“Subject  to  the  above,  and  solely  that  the  accused  may  not  escape  punish- 
ment, the  sentence  is  approved. 

“He  will  be  released  from  arrest  and  restored  to  duty.” 

On  January  22,  1930,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 

On  January  25,  1930,  the  Chief  of  the  Bureau  of  Navigation  stated  in  part  as 
follows : 

“The  accused  has  received  five  years’  naval  training;  yet  the  testimony 
shows  that  he  has  little  regard  for  the  obligations  of  his  oath  and  the  cus- 
toms and  the  regulations  of  the  Navy ; that  he  openly  and  flagrantly  violated 
the  prohibition  laws — a bad  example  to  the  crew  of  his  ship.  It  is  believed 
that  the  lenient  sentence  was  not  warranted.” 

On  January  30,  1930,  the  Acting  Secretary  of  the  Navy  concurred  with  the 
convening  authority  and  the  Chief  of  the  Bureau  of  Navigation  as  to  the 
inadequate  sentence  adjudged  by  the  court  in  this  case. 


ABSENCE  OVER  AND  WITHOUT  LEAVE;  specification  should  state  from 

WHERE  ABSENT  ; DECK  COURT. 

CHARGES  AND  SPECIFICATIONS:  naval  courts  and  boards  to  be  followed 

in  drawing  up  specifications 

SETTING  ASIDE:  proceedings,  finding,  and  sentence;  specification  fatally 

DEFECTIVE  ; DECK  COURT  ;,  FORMER  JEOPARDY. 

A deck-court  specification  stated  that  accused  was  absent  without  permission 
from  proper  authority,  but  did  not  state  from  where  he  was  absent.  The  Articles 
for  the  Government  of  the  Navy  provide  in  article  8 that  it  is  a punishable  offense 
for  a man  to  be  absent  from  his  station  and  duty  without  leave  or  after  leave 
has  expired,  but  in  order  to  set  out  an  offense  against  this  article  the  specification 
must  allege  that  the  accused  was  absent  from  his  station  and  duty,  and  it  is 
fatally  defective  to  allege  that  he  was  absent  and  no  more. 

[P.  12]  The  proper  form  for  drawing  up  a specification  of  this  type  is  set  out 
in  section  248,  Naval  Courts  and  Boards,  and  in  connection  therewith  the 
attention  of  the  convening  authority  was  invited  to  footnote  1 under  chapter  V, 
Naval  Courts  and  Boards,  which  states  that  the  provisions  of  that  chapter  are 
to  be  observed  by  convening  authorities  in  drawing  up  specifications  for  courts 
martial. 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  proceedings, 
finding,  and  sentence  in  this  case  be  set  aside. 

Attention  of  the  convening  authority  was  invited  to  section  649,  Naval  Courts 
and  Boards,  and  it  was  pointed  out  that  in  view  thereof  the  proceedings, 
finding,  and  sentence  of  this  deck  court,  set  aside  as  indicated  above,  would  be 
no  bar  to  another  trial  on  specifications  properly  drawn  (File:  MM-Wilcox, 
Stanley  K./A17-22  (300227),  February  27,  1930). 


ACCUSED:  statement  by,  when  not  represented  by  counsel. 

Accused,  who  was  not  represented  by  counsel,  made  a statement  to  the  court 
not  under  oath.  The  record  failed  to  show  that  the  provisions  of  section  590, 
Naval  Courts  and  Boards,  had  been  complied  with,  as  required  by  section  876, 
Naval  Courts  and  Boards. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  approving  same,  were  held  legal.  (See  C.  M.  O.  8, 
1928,  7;  File:  MM-Erhard,  Robt.  J./A17-20  (300113),  February  10,  1930). 
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ACCUSED  : STATEMENT — RECORD  FAILING  TO  SHOW  ACCUSED  DID  NOT  DESIRE  TO 
MAKE. 

The  record  of  proceedings  failed  to  show,  as  required  by  section  665,  Naval 
Courts  and  Boards,  that  accused  did  not  desire  to  make  a statement.  However, 
in  view  of  the  fact  that  accused  was  represented  by  counsel,  who  made  an 
argument  in  his  behalf,  this  error,  even  if  it  were  more  than  a mere  clerical 
one,  did  not  operate  to  the  prejudice  of  the  accused  (File:  MM-Concepcion, 
Cirilo/A17-20  (300109),  January  31,  1930,  citing  C.  M.  O.  126,  1919;  C.  M.  O. 
12,  1928,  4). 


ACCUSED:  STATEMENT — RECORD  FAILING  TO  SHOW  ACCUSED  DID  NOT  DESIRE  TO 

MAKE. 

The  record  of  proceedings  failed  to  show,  as  required  by  section  665,  Naval 
Courts  and  Boards,  that  accused  was  given  an  opportunity  to  make  a statement. 
However,  in  view  of  the  fact  that  he  entered  a plea  of  guilty  and  offered  no 
evidence  in  his  own  behalf,  and  since  the  record  of  proceedings  showed 
[P.  13]  affirmatively  that  the  judge  advocate  had  explained  his  rights  to  him 
the  interests  of  accused  were  not  neglected  (File:  MM-Nyboe,  Edmund  N./A17- 
20  (300102),  January  27,  1930,  citing  C.  M.  O.  5,  1928,  10). 


CHARGES  AND  SPECIFICATIONS:  (l)  specification  duplicitous,  cured  by 

PLEA  OF  GUILTY;  (2)  SPECIFICATION  FATALLY  DEFECTIVE,  PROCEEDINGS,  FINDING, 

AND  SENTENCE  SET  ASIDE;  FORMER  JEOPARDY  ; (3)  NAVAL  COURTS  AND  BOARDS  TO  BE 

FOLLOWED  IN  DRAWING  UP  SPECIFICATIONS  ; DECK  COURT. 

A deck-court  specification  was  held  duplicitous  in  that  it  attempted  to  allege, 
first,  that  accused  willfully  and  knowingly  converted  to  his  own  use  a certain 
sum  of  money,  and  second,  that  he  made  false  reports.  However,  this  defect 
is  one  of  form,  which  was  cured  by  accused’s  plea  of  guilty.  ( See  sec.  192,  foot- 
note 16,  N.  C.  and  B.) 

The  specification  was  held  fatally  defective,  however,  in  that  there  was  no 
positive  allegation  that  accused  did  anything.  It  consisted  of  an  incomplete 
sentence  without  a predicate.  Accordingly,  the  Secretary  of  the  Navy  directed 
that  the  proceedings,  finding,  and  sentence  be  set  aside.  However,  it  was  pointed 
out  to  the  convening  authority  that  in  view  of  section  649,  Naval  Courts  and 
Boards,  the  proceedings,  finding,  and  sentence  thus  set  aside  would  be  no  bar 
to  another  trial  on  specifications  properly  drawn. 

Attention  of  the  convening  authority  was  further  invited  to  footnote  1 under 
chapter  V,  Naval  Courts  and  Boards,  which  states  that  the  provisions  of  that 
chapter  are  to  be  observed  by  convening  authorities  in  drawing  up  specifications 
for  courts  martial  (File:  MM-Garces,  Teofilo/A17-22  (300227),  February  27, 
1930) . 


CLEMENCY : members  of  court  make  recommendation  for. 

Where  a recommendation  for  clemency  stated  that  “the  court  unanimously 
recommends  the  accused  to  the  clemency  of  the  reviewing  authority,”  attention 
was  invited  to  Naval  Digest,  1916,  page  82,  paragraph  35,  and  to  section  705,  Naval 
Courts  and  Boards,  1923. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  approving  same,  were  held  legal  (File:  MM-Nichols, 
Joseph  R./A17-20  (300103),  February  10,  1930). 


DRUNKENNESS:  what  constitutes;  deck  court. 

A deck-court  specification  alleging  that  accused  was  under  the  influence  of 
intoxicating  liquor  and  thereby  incapacitated  for  the  [P.  14]  proper  perform- 
ance of  duty  was  found  “proved  in  part;  proved  except  the  words  ‘and  thereby 
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incapacitated  for  the  proper  performance  of  duty,’  which  words  are  not  proved.” 

Court-Martial  Order  No.  1, 1922,  page  16,  states,  in  part,  as  follows : 

“*  * * the  matter  at  issue  in  cases  of  drunkenness  is  whether  or  not 

the  faculties  have  been  sensibly  impaired  by  indulgence  in  intoxicating  liquor, 
and  unless  such  impairment  can  be  shown,  it  matters  not  whether  the  accused 
has  partaken  sparingly  or  freely,”  and  “the  real  test  in  cases  of  this  kind 
is  set  forth  in  C.  M.  O.  18,  1917,  in  which  it  is  stated  that  ‘The  Articles  for 
the  Government  of  the  Navy  do  not  require  any  particular  degree  of  drunken- 
ness, and  it  is  considered  that  such  charge  is  supported  by  showing  incapacity 
for  the  full  performance  of  duty  as  a result  of  indulgence  in  intoxicating 
liquor.’  ” 

This  view  is  sustained  in  Naval  Courts  and  Boards,  1923,  section  229,  and  in 
Court-Martial  Order  No.  6,  1927,  page  5.  Therefore,  held,  that  the  finding  noted 
above  compelled  the  legal  interpretation  that  the  accused  was  not  guilty  of  the 
offense  specified. 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  findings 
and  sentence  in  this  case  be  set  aside  t File : MM-Hogan,  Joseph  E./A  17-22 
(300214),  February  14,  1930). 


HEARSAY  EVIDENCE : affidavits  ; admission  without  objection  ; summary 

COURT  MARTIAL 

To  prove  a summary  court-martial  specification  alleging  disobedience  by 
accused  of  a lawful  order  of  his  superior  officer,  the  prosecution  relied  on  an 
affidavit  of  the  officer  of  the  deck  of  the  ship  to  which  accused  was  attached, 
stating  that  he  had  ordered  the  accused  to  “Proceed  via  Kidder's  boat  to  the 
dock  at  San  Francisco  and  there  take  passage  to  the  Idaho  in  Idaho's  boat.” 

This  affidavit  was  clearly  hearsay  evidence  and  as  such  was  inadmissible,  if 
timely  objection  had  been  made.  ( See  secs.  388  and  410,  N.  C.  and  B. ; C.  M.  O. 
11-1928,  11.)  Hearsay  evidence  admitted  without  objection,  is  to  be  considered 
and  given  its  natural  probative  effect,  as  if  it  were  in  law  admissible.  (C. 
M.  O.  5,  1929,  18.)  However,  the  Navy  Department  has  repeatedly  expressed 
its  attitude  of  disfavor  in  regard  to  ex  parte  documents  received  in  evidence 
before  courts  martial  (secs.  388  and  410,  N.  C.  and  B. ; G.  M.  O.’s  2,  1929,  7; 
4,  1929,  9;  11,  1928,  11;  7,  1928,  11;  4,  1926,  6:  11.  1925,  11;  12,  1922,  5;  Naval 
Digest,  1916,  pp.  22,  23),  and  has  pointed  out  that  even  though  the  witness 
signing  the  affidavit  may  not  have  been  available  to  appear  as  a witness  his 
testimony  could  have  been  obtained  through  the  use  of  a deposition  (secs.  112 
and  403,  N.  C.  and  B.). 

[P.  15]  Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
were  held  legal  (File:  MM-Yeargin,  Walter  G./L16-6  ( 291024),  February  26, 
1930). 


HOUSEBREAKING:  felonious  intent  must  be  alleged,  summary  court 

MARITAL. 

A summary  court-martial  specification  alleged  that  accused  did  “feloniously” 
break  and  enter  the  dwelling  house  of  another  “with  intent  unknown.” 

The  general  criminal  intent  suggested  by  the  use  of  “feloniously”  in  this 
specification  was  negatived  by  the  later  allegation,  in  the  same  sentence  of 
the  specification,  that  the  act  was  done  “with  intent  unknown.”  The  mere 
allegation  of  breaking  and  entering  a dwelling  house  under  the  conditions  other- 
wise alleged  in  this  specification  does  not  in  itself  describe  an  offense. 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  proceedings 
and  finding  under  this  specification  be  set  aside.  Inasmuch  as  the  sentence 
imposed  did  not  exceed  the  limitation  of  punishment  prescribed  for  offenses  of 
which  accused  was  convicted  under  two  other  specifications,  it  was  not  dis- 
turbed (File:  MM-Dean,  George  M./A17-21  (300227),  February  27,  1930). 


MEMBERS  OF  COURTS  MARTIAL:  new  members,  summary  court  martial. 

An  offer  took  seat  as  a new  member  of  a summary  court  martial  when  it 
convened  on  the  second  day.  The  record  stated  that  he  was  appointed  a mem- 
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ber  by  the  convening  authority,  vice  another  officer  relieved,  but  no  modifica- 
tion of  the  precept  showing  that  he  was  so  appointed  was  prefixed  to  the  record 
nor  did  any  entry  appear  in  the  record  stating  that  any  modification  of  the 
precept  to  this  effect  was  read  in  court.  This  should  be  affirmatively  shown  in 
the  record,  and  accordingly  the  convening  authority  was  requested  to  direct 
the  recorder  to  forward  to  the  Navy  Department  (Office  of  the  Judge  Advocate 
General)  the  original  letter  directing  the  change  in  the  original  precept,  and 
further,  that  the  attention  of  the  members  of  the  court  be  invited  to  the  failure 
to  follow  prescribed  procedure  in  this  case  (File:  MM-Nelson,  James  0./A17-21 
(300226),  February  26,  1930). 


SENTENCES : exceeding  legal  limitations,  mitigated. 

Accused  having  been  convicted  of  “Absence  from  station  and  duty  after  leave 
had  expired,”  the  court  included  in  the  sentence  a dishonorable  discharge.  In 
view  of  section  720,  Naval  Courts  and  Boards,  prescribing  the  limitation  of 
punishment  for  this  offense,  that  portion  of  the  sentence  relating  to  [P.  16] 
discharge  was  mitigated  by  the  Secretary  of  the  Navy  to  a bad-conduct  dis- 
charge in  order  that  the  sentence  would  not  exceed  the  legal  limitation  pre- 
scribed (File:  MM-Carpine,  Mike/A17-20  (291219),  February  4,  1930). 


SENTENCES : exceeding  legal  limitations,  summary  court  martial. 

A summary  court-martial  sentence  included  both  reduction  to  the  next  inferior 
rating  and  solitary  confinement  on  bread  and  water.  As  only  one  of  the 
punishments  enumerated  in  article  30  of  the  Articles  for  the  Government  of 
the  Navy  may  be  adjudged  by  a summary  court  martial,  except  as  indicated  in 
the  last  paragraph  of  said  article,  the  Secretary  of  the  Navy  directed  that 
that  portion  of  the  above  sentence  involving  reduction  to  the  next  inferior  rating 
be  set  aside  (File:  MM-Childs,  George  R.  L/A17-21  (300227),  February  27, 
1930). 


TRIALS:  multiplicity  of;  findings  and  sentence  of  second  trial  set  aside. 

Two  summary  courts  martial  were  held  in  the  case  of  accused,  a seaman, 
second  class,  on  the  same  day,  one  for  concealing  a venereal  disease  and  an- 
other for  being  under  the  influence  of  intoxicating  liquor  on  board  ship.  The 
offense  alleged  in  the  first  trial  was  committed  November  22,  1929,  and  the 
offense  alleged  in  the  second  was  committed  November  26,  1929.  The  sentence 
of  the  first  court  was  to  lose  pay  amounting  to  $72  and  confinement  for  two 
months ; the  sentence  of  the  second  court  was  to  lose  pay  amounting  to  $108 
and  to  be  discharged  from  the  naval  service  with  a bad-conduct  discharge.  The 
total  of  the  sentences  adjudged  therefore  was  to  lose  pay  amounting  to  $180, 
confinement  for  two  months,  and  to  be  discharged  from  the  naval  service  with 
a bad-conduct  discharge.  The  total  of  the  sentences  as  finally  approved  by  the 
convening  authority  and  immediate  superior  in  command  was  to  lose  pay 
amounting  to  $36,  confinement  for  two  months,  and  a bad-conduct  discharge. 

The  maximum  loss  of  pay  which  might  have  been  adjudged  by  a summary 
court  martial  in  this  case  was  $108;  that  is,  loss  of  pay  not  to  exceed  three 
months.  Further,  a bad-conduct  discharge  and  confinement  might  not  have 
been  included  in  the  same  sentence  of  one  summary  court  martial.  (See  sec. 
114,  N.  C.  and  B.) 

Attention  was  invited  to  section  189,  Naval  Courts  and  Boards,  and  to  Court- 
Martial  Order  No.  6,  1929,  p.  16,  in  view  of  which  the  finding  and  sentence 
adjudged  by  the  second  court  were  set  aside  by  direction  of  the  Secretary  of 
the  Navy  (File:  MM-Bouthillette,  Joseph  W.  A/A17-21  (300214),  February  14, 
1930). 


[P.  17]  1.  WITNESS  : member  of  court. 

2.  EXHIBITS : description  of,  not  attached  to  record  of  proceedings. 

(1)  A member  of  the  court  gave  testimony  material  to  the  issue  after  which 
he  was  reseated  as  a member.  There  was  no  entry  in  the  record  to  the  effect 
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that  this  member  be  not  considered  as  challenged.  (See  sec.  624,  N.  C.  and  B.) 

In  view  of  the  fact  that  the  accused  in  this  case  was  acquitted  of  the  charge 
on  which  the  member  gave  his  testimony,  and  further  that  the  accused  pleaded 
guilty  to  the  other  two  charges  on  which  he  was  tried,  held  that  the  error  in 
this  case  did  not  prejudice  the  rights  of  the  accused. 

(2)  It  was  further  noted  that  the  descriptions  of  two  exhibits  were  not 
attached  to  the  record  as  required  by  section  864,  Naval  Courts  and  Boards, 
1923. 

Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  were 
held  legal  (File:  MM-Bruce,  Roy  H/A17-20  (291210),  February  3,  1930). 


COMMAND:  succession  to,  naval  air  station,  lakehurst,  n.  j.  officers 

ATTACHED  TO  RIGID-AIRSHIP  TRAINING  AND  EXPERIMENTAL  SQUADRON. 

Held:  Under  existing  regulations  officers  whose  primary  duties  are  with  the 
Rigid-Airship  Training  and  Experimental  Squadron  (comprising  the  Los 
Angeles ),  temporarily  based  at  the  naval  air  station,  Lakehurst,  N.  J.,  and 
who  have  additional  duties  at  the  air  station,  are  not  in  line  of  succession 
to  the  command  of  the  said  station  or  to  the  position  of  executive  officer  thereof 
(File:  NA4/P17-1  (291112),  February  14,  1930,  considering  Bu.  Aero.  Man., 
arts.  306,  408;  Navy  Regs.,  arts.  669,  1503;  C.  N.  O.  instructions  of  April  9, 
1929  (A21-1/A3-1  (290214),  Op-3S-E-EMW ) , Navy  Regs.,  arts.  181,  552  (6), 
1496  (1)  (2)). 


CONTRACTS : maintenance  of  government  telephone  poles,  anacostia,  d.  o. 

Navy  Department  contract  with  Chesapeake  & Potomac  Telephone  Company 
(November  16,  1906)  required  said  telephone  company  in  consideration  of  the 
United  States  permitting  it  to  attach  and  maintain  upon  the  Government  poles 
over  and  along  the  route  described  therein  “to  keep  said  poles  in  safe  and  sub- 
stantial condition  and  to  do  all  necessary  guying,  replacing,  and  maintenance 
thereon  without  cost  to  the  first  party”  (United  States)  ; “the  intent  and  purpose 
of  this  agreement  being  to  relieve  the  first  party  of  any  and  all  cost  of  maintaining 
CP.  18]  its  said  poles  used  by  the  second  party”  (Chesapeake  & Potomac  Tele- 
phone Compauy).  As  the  result  of  the  District  Government  widening  the  street 
along  which  the  poles  covered  by  said  contract  were  located,  certain  of  the 
poles  became  a menace  to  traffic  and  it  became  necessary  to  relocate  them.  The 
telephone  company  discontinued  its  use  of  these  poles  and  transferred  its  wires 
to  other  poles. 

Held:  The  telephone  company  cannot  be  required  by  the  terms  of  the  agreement 
referred  to  above  to  relocate  and  maintain  the  said  poles  without  cost  to  the  Gov- 
ernment (File:  NP8/N28-1  (291121),  February  12,  1930). 


COURTS  OF  INQUIRY : affidavits  as  evidence  before,  object  of  inquiry — not 

A TRIAL. 

Affidavits  were  admitted  in  evidence  before  a court  of  inquiry  which  were  ex 
parte  statements  presented  to  the  court  in  the  absence  of  their  authors.  As 
such,  they  would  have  been  inadmissible  under  the  technical  rules  of  evidence 
which  prevail  in  criminal  trials.  However,  a court  of  inquiry  or  a board  of 
investigation  is  convened  only  for  the  purpose  of  gathering  facts  for  the  informa- 
tion of  the  convening  authority  and  the  Navy  Department  (sec.  1042,  N.  C.  and  B.) , 
and  the  proceedings  thereof  are  in  no  sense  a trial  of  an  issue  or  of  an  accused 
person. 

While  in  general  the  procedure  to  be  followed  by  a court  of  inquiry  or  board  of 
investigation  should  conform  to  that  prescribed  for  a court  martial,  it  is  highly 
important  that  the  fundamental  purpose  of  the  inquiry  be  borne  in  mind,  namely, 
the  gathering  of  facts,  and  where  necessary,  in  the  carrying  out  of  its  primary 
mission,  a departure  from  the  strict  rules  of  evidence  or  procedure  is  desirable, 
the  court  or  board  should  adjust  its  procedure  to  the  requirements  of  the  case. 

As  the  documents  in  question  were  important  to  the  investigation  being 


1390  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193 
[C.  M.  O.  No.  2—1930] 


conducted,  the  action  of  the  court  of  inquiry  in  receiving  them  in  evidence  was 
correct  (File:  CL12/A17-24  (291215),  January  30,  1930). 


DISRATING:  enlisted  man,  united  states  naval  reserve  force,  legality  of. 

DOCTRINE  OF  RES  JUDICATA. 

A man  enrolled  in  the  Naval  Reserve  Force  April  14,  1917,  as  machinist’s  mate, 
second  class ; August  1,  1917,  he  was  issued  provisional  appointment  as  electrician, 
first  class  (G)  ; December  28,  1917,  he  was  disrated  by  his  commanding  officer 
from  electrician,  first  class  (G),  to  apprentice  seaman,  and  was  given  an  unde- 
sirable discharge  from  the  Naval  Reserve  Force  November  21,  1918.  No  record  of 
trial  by  any  class  of  court  martial.  lie  protested  this  disrating  as  early  as  Novem- 
ber 1918,  and  several  times  since  that  date. 

[P.  IS]  Question  whether  this  man’s  record  may  now  be  corrected  to  show 
that  the  disrating  given  December  28,  1917,  was  illegal,  the  individual  disrated 
at  that  time  having  been  discharged  from  the  Naval  Reserve  Force,  November 
21,  1918,  as  undesirable. 

As  there  is  no  record  of  an  investigation  made  or  decision  announced  by  the 
Navy  Department  in  connection  with  this  man’s  original  protest  from  1918  to 
the  present  time,  the  case  does  not  come  under  the  doctrine  of  res  adjudicata. 
(See  L.  R.  N.  A.,  pp.  348-349.)  Therefore,  held,  that  the  Bureau  of  Navigation 
may  correct  this  man’s  record  to  show  that  the  disrating  objected  to  was  in 
fact  illegal,  and  that  at  the  date  of  his  discharge  he  held  the  rating  of  electri- 
cian, first  class  (general),  U.  S.  Navy  (File:  MM-Earle,  Edward/P17-2 
(291219),  February  1,  1930). 


1.  ENLISTMENT:  expiration  and  extension  of;  effect  of  absence  over  or 

WITHOUT  LEAVE  OS  IN  CONFINEMENT. 

2.  MISCONDUCT:  minority  enlistments;  expiration  and  extension  as  af- 

fected BY  ABSENCE  DUE  TO. 

Held:  1.  (a)  Time  lost  in  excess  of  one  day  through  absence  over  leave  or 
absence  without  leave,  or  because  of  confinement  under  sentence  or  awaiting 
trial  if  such  trial  results  in  conviction,  may  be  made  good  at  option  of  enlisted 
man,  but  is  not  compulsory,  whether  enlistment  be  for  a stated  term  or  during 
minority  (interpreting  act  of  May  21,  1928  (45  Stat.  620;  34  U.  S.  C.,  Sup.  Ill, 
sec.  183a ; 1929  Sup.,  L.  R.  N.  A.,  p.  1125) ). 

(&)  The  date  upon  which  an  extended  enlistment  begins  in  the  case  of  an 
enlisted  man  who  has  lost  time  from  causes  enumerated  above  is  the  date  upon 
which  his  enlistment  contract  terminates  unless  the  man  elects  to  make  good 
lost  time,  in  which  case  it  begins  upon  the  date  he  finishes  making  up  his  lost 
time. 

(c)  In  any  case  where  a man  is  now  serving  under  an  extension  of  enlist- 
ment effective  on  or  after  May  21,  1928,  he  may,  with  his  own  consent,  be 
credited  under  the  act  of  that  date  (supra)  with  service  rendered  in  such  ex- 
tension equivalent  to  the  time  which  he  may  have  lost  in  the  enlistment  so 
extended  through  absence  over  or  without  leave  or  in  confinement,  as  set  forth 
above,  and  the  effective  date  of  his  extension  of  enlistment  correspondingly 
postponed.  The  question  whether  such  action  would  entitle  the  men  con- 
cerned to  an  adjustment  of  pay  is  for  determination  by  the  Comptroller  General. 

2.  (a)  Time  lost  in  excess  of  one  day  because  of  injury,  sickness,  or  disease 

resulting  from  the  intemperate  use  of  drugs  or  alcoholic  liquor  or  other  mis- 

conduct must  be  made  good  by  all  enlisted  men  whether  enlistment  be  for  a 
stated  term  or  during  minority  (interpreting  act  of  August  29,  1916  (39  Stat. 
580),  [P.  20]  as  amended  by  act  of  July  1,  1918  (40  Stat.  717;  34  U.  S.  C., 

see.  183;  L.  R.  N.  A.,  p.  1436)  ; affirming  J.  A.  G.  opinions  of  September  11, 

1919  (File  7657-394:27)  and  June  27,  1923  (File  7657-1505);  expressly  over- 
ruling J.  A.  G.  opinion  of  September  24,  1923  (File  *7657-1525)  ; following  7 
Comp.  Gen.  91,  94,  A-19282 ; and  modifying  J.  A.  G.  opinion  of  October  28,  1927 
(File  L16-3/A2-12  (270713)). 

(b)  The  date  upon  which  an  extended  enlistment  begins  in  the  case  of  an 
enlisted  man  who  lost  time  on  account  of  disability  which  was  the  result  of  his 
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own  misconduct  is  obtained  by  adding  to  the  original  date  of  the  termination 
of  the  enlistment  the  amount  of  time  lost  in  excess  of  one  day  due  to  the  causes 
stated  in  2a  (File:  MM-Gates,  Aaron  T/P13-8  (291217),  February  20,  1930). 


LANDS : exchange  of,  by  government  ani>  private  individuals  not  author- 
ized. 

Question  whether  it  would  be  legal  for  the  Navy  Department  to  accept  an  offer 
of  a private  individual  to  provide  a new  radio  station,  including  land,  build- 
ings, and  equipment  complete,  and  to  permit  him  to  use  the  site  of  the  naval 
radio  station,  Otter  Cliffs,  Maine,  for  a proposed  road. 

Held:  So  long  as  the  land  comprising  the  naval  radio  station,  Bar  Harbor, 
Otter  Cliffs,  Maine,  is  in  the  custody  of  the  Navy  Department,  in  the  absence  of 
specific  legislation  from  the  Congress,  it  is  without  authority  of  law  to  enter 
into  a contract  to  relinquish  the  interest  of  the  United  States  in  exchange  for 
a tract  of  land  offered  by  a private  individual  (File:  NR1/A4-2  (291228), 
February  5,  1930,  citing  sec.  3736,  R.  S.  (41  U.  S.  C.,  sec.  14),  and  28  Op.  Atty. 
Gen.  416,  35  id.,  183,  construing  same;  sec.  3732,  R.  S.  (41  U.  S.  C.,  sec.  11)  ; and 
art.  4,  sec.  3 of  the  Constitution  of  the  United  States). 


MARK  OF  DESERTION : removal  of  ; insanity. 

An  enlisted  man  absented  himself  without  leave  after  having  served  in  the 
Navy  more  than  fifteen  years  with  a good  record.  About  two  months  later 
he  surrendered  himself  to  naval  authorities  and  was  found  to  be  suffering 
from  dementia  priecox  with  an  amnesia  for  the  whole  period  ending  just  prior 
to  the  time  he  surrendered,  not  the  result  of  his  own  misconduct. 

Held:  That  the  mark  of  desertion  should  be  removed  from  the  record  and 
pay  accounts  of  this  man  as  erroneous  (File:  MM-Mulcay,  Thos.  E/P13-8  (2) 
(300131),  February  13,  1930.  citing:  MM-Stallo,  Frank  J/A17-20  (291108), 
August  10,  1929,  C.  M.  O.  8,  1929,  14). 


[P.  21]  MARK  OF  DESERTION : removal  of — man  found  guilty  of  absence 

FROM  STATION  AND  DUTY  WITHOUT  LEAVE. 

A man  enlisted  in  the  Navy  May  6,  1903,  to  serve  during  minority  until  De- 
cember 25,  1908.  He  was  declared  a deserter  July  26,  1907 ; delivered  to 
naval  jurisdiction  March  10,  1908;  tried  by  general  court  martial  on  the  charge 
of  desertion  and  found  guilty  of  absence  from  station  and  duty  without  leave. 
He  enlisted  in  the  United  States  Army  on  May  15,  19ld,  and  served  until  June 
13,  1919,  when  he  was  honorably  discharged  from  that  organization. 

With  reference  to  recommendation  that  if  this  man’s  case  comes  within  the 
act  of  March  4,  1925  (43  Stat.  1270;  34  U.  S.  C.,  sec.  1017),  it  be  referred  to 
the  President  for  necessary  authority  to  make  an  entry  in  his  service  record 
showing  that  he  is  considered  to  have  been  honorably  discharged  from  the 
naval  service,  held,  that  in  view  of  the  above,  there  does  not  appear  to  be  any 
charge  of  desertion  now  standing  against  him  on  the  rolls  and  records  of  the 
Navy  that  can  be  removed  (File:  MM-Thorogood,  Wm.  J/P13-8  (2)  (300210), 
February  19,  1930,  citing  Naval  Digest,  1916,  p.  168,  par.  6). 


MISCONDUCT:  automobile  accident;  occupants  of  car  under  influence  of 

INTOXICATING  LIQUOR. 

Thompson,  an  enlisted  man.  while  on  authorized  liberty,  was  riding  as  a pas- 
senger in  a car  being  driven  by  another  enlisted  man.  The  car  collided  with  a 
car  going  in  the  opposite  direction,  and  was  then  struck  from  the  rear  by  a third 
car  which  upset  it,  Thompson  sustaining  a fracture  of  the  right  clavicle.  All 
of  the  occupants  of  the  car  in  which  Thompson  was  riding  had  been  drinking 
intoxicating  liquor,  but  none  of  the  passengers  in  any  way  contributed  to  the 
accident.  j 
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Held:  The  injury  suffered  in  this  case  was  not  the  result  of  Thompson’s  own 
misconduct  (File:  MM-Thompson,  Tliunnan/P2-5  (2)  (300131),  February  8, 
1930,  citing  C.  M.  O.  10,  1929,  11). 


MISCONDUCT:  suicide. 

Deceased  committed  suicide  by  shooting  himself.  There  was  no  other  evidence 
of  insanity,  and  only  three  afflictions  were  noted  in  his  medical  history : Pains 
in  his  stomach,  which  had  continued  for  about  three  days  preceding  his  death; 
feverish  condition  just  prior  to  his  death,  which  might  but  did  not,  in  this  case, 
indicate  that  he  was  delirious;  and  the  entry  on  his  health  record  of  syphilitic 
infection. 

The  board  of  inquest  was  of  the  opinion  that  death  was  the  result  of  his  own 
misconduct.  The  convening  authority  did  not  concur,  but  considered  that  as  there 
was  no  apparent  motive  [P.  22]  great  evidential  value  should  be  attached  to 
the  act  of  suicide  itself  in  determining  whether  or  not  the  deceased  was  of 
sound  mind,  citing  an  extract  from  Court-Martial  Order  No.  2,  1928,  page  27,  in 
support  of  his  views. 

The  rule  is  that  all  persons  are  presumed  to  be  sane  until  this  presumption  is 
overcome  by  evidence  to  the  contrary.  The  fact  that  a man  commits  suicide 
is  evidence  of  insanity,  but  not  enough,  of  itself,  to  overcome  the  presumption 
of  sanity  (citing  cases;  see  also  sec.  1029,  N.  C.  and  B.,  Change  No.  6;  C.  M.  O.’s 
7,  1923;  10,  1926;  10,  1927 ; 2,  1928;  J.  A.  G.  Army  Opinions,  vol.  2,  1918,  p.  697). 

Referring  to  the  court-martial  order  cited  by  the  convening  authority  ( supra ) , 
it  was  pointed  out  that  when  this  court-martial  order  is  considered  in  its 
entirety  it  has  a different  meaning  than  was  attributed  to  it  by  the  convening 
authority. 

In  view  of  the  above,  to  hold  that  deceased  was  insane  it  would  be  necessary 
to  base  the  decision  on  a presumption  for  which  there  is  no  foundation.  Ac- 
cordingly, held  that  death  occurred  not  in  line  of  duty  and  was  the  result  of 
own  misconduct  (File:  MM-Stock,  Robert  R/A17-27  (290724),  October  12, 1929). 


MISCONDUCT  AND  LINE  OF  DUTY : death  while  in  status  of  deserter. 

Two  enlisted  men  died  as  the  result  of  carbon-monoxide  poisoning  while  in  the 
status  of  deserters. 

Decisions  of  the  accounting  officers  are  to  the  effect  that  no  pay  accrues  dur- 
ing unauthorized  absence,  and  the  Comptroller  General  has  ruled  that  the  six 
months’  death  gratuity  will  not  be  paid  to  the  beneficiary  of  a person  in  the 
naval  service  under  the  act  of  June  4,  1920  (41  Stat.  824;  34  U.  S.  C.,  sec.  943), 
where  death  occurred  while  in  a nonpay  status  (Compt.  Gen.  decision  of 
Oct.  30,  1928,  A-24596;  C.  M.  O.  10,  1928,  11).  Therefore,  as  the  right  of  the 
beneficiaries  to  receive  payment  of  the  death  gratuity  was  the  only  action 
dependent  upon  a decision  as  to  misconduct  in  these  cases,  and  as  there  was  no 
administrative  action  at  the  time  to  be  taken  by  the  Navy  Department  which 
required  a decision  of  the  question  whether  deaths  were  incurred  in  the  line 
of  duty,  the  Navy  Department  reserved  its  decision  as  to  the  questions  of  line 
of  duty  and  misconduct  in  these  cases  until  such  time,  if  ever,  as  they  might 
be  presented  under  circumstances  requiring  decisions  thereof  (File:  MM- 
McArthur,  Robert  B/A17-27  (300110),  February  17,  1930,  citing  J.  A.  G.,  File: 
MM-Van  Kerrebroeck,  Ernest/P2-5  (2)  (261103)). 


[P.  23]  MISCONDUCT  AND  LINE  OF  DUTY : naval  reservist  fatally 

WOUNDED  WHILE  RESISTING  ARREST. 

Deceased,  who  was  assigned  to  class  F-4-C,  U.  S.  Naval  Reserve,  was  fatally 
wounded  while  resisting  arrest. 

As  the  act  of  June  4,  1920  (41  Stat.  824  ; 34  U.  S.  C.t  sec.  943),  as  amended 
and  reenacted  by  the  act  of  May  22,  1928  ( 45  Stat.  710-711 ; 34  U.  S.  C.,  Sup.  Ill, 
sec.  943;  1929  Sup.,  L.  R.  N.  A.,  p.  573),  providing  for  payment  of  six  months’ 
death  gratuity  to  the  dependent  relative  of  any  person  in  the  naval  service  whose 
death  was  incurred  from  wounds  or  disease  not  the  result  of  his  or  her  own 
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misconduct,  has  been  held  not  applicable  to  a member  of  the  Naval  Reserve 
(1929  Sup.,  L.  R.  N.  A.,  p.  575,  citing  2 Comp.  Gen.  28  and  Naval  Reserve  Act 
of  Feb.  28,  1925  (43  Stat.  1080),  and  therefore  no  decision  is  required  as  to  the 
misconduct  status  in  this  case,  the  Navy  Department  withheld  decision  as  to 
whether  or  not  death  was  incurred  as  a result  of  deceased's  own  misconduct. 

Decision  as  to  the  question  of  line  of  duty  was  also  reserved  until  such  time, 
if  ever,  as  it  might  be  presented  under  circumstances  requiring  a decision 
thereof  (citing  J.  A.  G.,  File  MM-Van  Kerrebroeck,  Ernest/P2-5  (2)  (261103)  ; 
File:  MM-Rachal,  Julian/A17-27  (300110),  February  13,  1930). 


NAVAL  RESERVE:  physical  examinations,  transferred  members,  fleet 

NAVAL  RESERVE. 

The  law  requires  that  men  of  the  Fleet  Naval  Reserve  receive  periodic  physi- 
cal examinations  (34  U.  S.  C.,  sec.  788;  34  U.  S.  C.,  Sup.  Ill,  sec.  785),  and 
that  the  Secretary  of  the  Navy  prescribe  the  necessary  regulations  for  the 
administration  of  the  Naval  Reserve  (34  U.  S.  C.,  sec.  768).  As  conducting 
these  physical  examinations  is  part  of  the  administration  of  the  Fleet  Naval 
Reserve,  and  neither  the  law  nor  the  regulations  definitely  prescribe  the  nature 
of  the  physical  examination  to  be  held,  therefore,  held , that  the  Secretary  of 
the  Navy  may  legally  prescribe  any  reasonable  regulations,  not  inconsistent 
with  other  provisions  of  the  Naval  Reserve  Act  of  1925,  which  he  sees  fit  con- 
cerning the  time,  place,  method  of  conducting,  etc.,  of  these  examinations  (Filet 
MM-Grefstad,  Odin/P2-5(  291219),  February  5,  1930). 


1.  NAVIGATION:  improvement  of;  liability  of  government  for  damage  to 

OYSTER  BEDS,  WILLOUGHBY  BAY,  VIRGINIA. 

2.  PRIVATE  PROPERTY : damage  to,  through  operation  of  seaplanes. 

(1)  The  War  Department,  acting  under  authority  of  the  act  of  March  3,  1899 
(30  Stat.  1151 ; 33  U.  S.  C.,  sec.  403),  fixed  and  approved  certain  fish  stake  limits 
in  Willoughby  Bay,  Va.  The  metes  and  bounds  of  certain  oyster  beds  as  defined 
by  the  State  [P.  24]  of  Virginia  and  leased  to  private  persons  extend  beyond 
the  established  stake  limits,  and  these  lessees  contend  they  are  damaged  in 
not  being  permitted  to  stake  off,  protect,  and  control  those  parts  of  the  oyster 
beds  that  extend  beyond  the  established  stake  limits  as  fixed  by  the  War 
Department. 

The  title  to  the  submerged  lands  is  in  the  State  of  Virginia  subject,  however* 
to  the  dominant  right  of  the  United  States  to  use  them  and  the  waters  flowing 
over  them  in  the  interest  of  commerce  and  navigation.  Any  activity  of  en- 
croachment beyond  the  stake  limits,  lawfully  fixed  and  defined  by  the  War 
Department,  is  subservient  to  the  dominant  rights  of  the  Government,  and 
necessarily  so  because  of  the  well-established  rule  that  those  who  place  im- 
provements in  navigable  waters  do  so  with  constructive  notice  of  the  Govern- 
ment’s dominant  right  to  the  use  of  said  waters  for  commerce  and  navigation 
purposes. 

In  view  of  the  above,  held  that  no  legal  liability  attaches  to  the  Government  on 
account  of  any  damage  to  the  oyster  beds  due  to  restrictions  imposed  by  the  fish 
stake  limits  established  by  the  War  Department.  (See  Luther  J.  Bailey  and 
James  E.  Fulyham  v.  United  States , 62  Ct.  Clms.  77.) 

(2)  The  owners  of  these  oyster  leases  further  believe  that  damage  might  result 
to  the  oyster  beds  as  a result  of  the  operation  of  seaplanes  by  the  Navy  and 
desire  to  abandon  the  oyster  beds  if  compensation  is  made  therefor.  There 
appears  to  be  no  contention  about  the  right  of  the  Federal  Government  to  operate 
seaplanes  in  Willoughby  Bay. 

While  it  is  not  admitted  that  any  damage  to  the  oyster  beds  is  entirely  due  to 
the  operation  of  seaplanes,  even  if  such  were  the  case,  held  that  the  Government 
legally  would  not  be  liable.  The  claimants  could,  of  course,  apply  to  Congress 
for  equitable  relief,  but  in  the  absence  of  specific  authorization  from  Congress 
the  Navy  Department  is  not  authorized  to  settle  or  adjust  claims  of  this  nature 
(File:  H1-6/QR  (10) — Willoughby  (291217),  February  10,  1930). 
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[P.  5]  CONDUCT  TO  THE  PREJUDICE  OF  GOOD  ORDER  AND  DISCI- 
PLINE : Allowing  check  to  be  dishonored — gist  of  offense. 

Second  Lieutenant  Robert  J.  Mumford,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commander  in  chief,  U.  S.  Asiatic  Fleet,  at  neuu- 
quarters,  Fourth  Regiment,  U.  S.  Marine  Corps,  Shanghai,  China,  on  September 
9,  1929,  and  convicted  of  the  following  charges : 

Charge  I. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs., 
allowing  checks  to  be  dishonored— proved  in  part). 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman  (11  specs.,  dis- 
honorable indifference  to  just  debts — 1 and  6,  nol-prossed;  2,  3,  5,  8,  and  9, 
proved ; 4,  7,  and  10,  proved  in  part ; 11,  not  proved.) 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  Marine 
Corps  and  from  the  United  States  naval  service. 

The  members  of  the  court  unanimously  recommended  the  accused  to  the  clem- 
ency of  the  reviewing  authority  “in  consideration  of  his  youth  and  inexperience, 
his  previous  good  record,  and  his  demonstration  of  good  faith  by  his  ultimate 
discharge  of  his  obligations.” 

On  December  2,  19z9,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“Specifications  covering  eight  cases  of  failure  to  pay  bills  have  been  found 
proved.  These  bills  remained  unpaid  for  from  six  to  eighteen  months,  and, 
while  all  bills  were  settled  eventually,  carelessness  in  money  matters  such  as 
is  not  to  be  expected  of  a commissioned  officer  is  shown.  The  convening 
authority  is  of  the  opinion  that  an  officer  thirty-one  years  of  age  is  suffi- 
ciently mature  to  understand  the  discredit  brought  upon  the  naval  service 
by  such  acts  as  are  found  proved  in  this  case. 

[P.  6]  “Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sen- 
tence of  the  general  court  martial  in  the  foregoing  case  of  Second  Lieutenant 
Robert  J.  Mumford,  U.  S.  Marine  Corps,  are  approved,  and  in  conformity  with 
article  53  of  the  Articles  for  the  Government  of  the  Navy,  the  record  is 
respectfully  referred  to  the  Secretary  of  the  Navy  for  transmission  to  the 
President.” 

On  February  5,  1930,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Second  Lieutenant  Robert  J.  Mumford,  U.  S.  Marine  Corps, 
it  is  noted  that  charge  I,  ‘Conduct  to  the  prejudice  of  good  order  and  disci- 
pline,’ contains  two  specifications  thereunder  as  follows : 

“ ‘ Specification  1. — In  that  Robert  J.  Mumford,  now  a second  lieutenant, 
U.  S.  Marine  Corps,  while  so  serving  with  the  Fourth  Regiment,  U.  S. 
Marine  Corps,  Shanghai,  China,  did,  on  or  about  September  10,  1928,  in  the 
city  of  Shanghai,  China,  induce  one  Ralph  W.  Luce,  then  a first  lieutenant, 
U.  S.  Marine  Corps,  secretary  and  treasurer  of  the  Officers’  Club,  in  said 
city,  to  accept  a check  drawn  by  him,  the  said  Mumford,  upon  the  Farmers’ 
National  Bank  of  Annapolis,  Maryland,  in  the  sum  of  fifty  dollars  ($50)  in 
payment  of  mess  and  club  bills;  and  he,  the  said  Mumford,  well  knowing 
that  he  did  not  have  at  the  time  of  drawing  said  check  sufficient  funds  on 
deposit  in  said  bank  to  provide  for  its  payment,  did  allow  said  check,  upon 
the  presentation  at  said  bank,  to  be  dishonored  because  of  the  fact  that  he, 
the  said  Mumford,  had  at  that  time  insufficient  funds  on  deposit  in  said 
bank  to  provide  for  its  payment. 

“ ‘Specification  2. — In  that  Robert  J.  Mumford,  now  a second  lieutenant, 
U.  S.  Marine  Corps,  while  so  serving  with  the  Fourth  Regiment,  U.  S.' 
Marine  Corps,  Shanghai,  China,  did,  on  or  about  October  10,  1928,  in  the 
city  of  Shanghai,  China,  induce  one  Ralph  W.  Luc.e,  then  a first  lieutenant, 
U.  S.  Marine  Corps,  secretary  and  treasurer  of  the  Officers’  Club,  in  said  city, 
to  accept  a check  drawn  by  him,  the  said  Mumford,  upon  the  Farmers’  Na- 
tional Bank  of  Annapolis,  Maryland,  in  the  sum  of  eighty-five  dollars  ($85) 
in  payment  of  mess  and  club  bills ; and  he,  the  said  Mumford,  well  knowing 
that  he  did  not  have  at  the  time  of  drawing  said  check  sufficient  funds  or 
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deposit  in  said  bank  to  provide  for  its  payment,  did  allow  said  check,  upon 
presentation  at  said  bank,  to  be  dishonored  because  of  the  fact  that  he,  the 
said  Mumford,  had  at  that  time  insufficient  funds  on  deposit  in  said  bank  to 
provide  for  its  payment.’ 

[P.  7]  “The  court  found  the  above  specifications  proved  in  part  by 
excepting  from  each  one  the  following  allegation : 

“ ‘well  knowing  that  he  did  not  have  at  the  time  of  drawing  said  check 
sufficient  funds  on  deposit  in  said  bank  to  provide  for  its  payment,’ 

“The  court’s  action  in  finding  the  above  allegation  contained  in  each  specifi- 
cation not  proved  appears  justified  from  the  evidence  in  the  case. 

“2.  The  sample  specifications  given  in  section  272,  Naval  Courts  and  Boards, 
dealing  with  offenses  of  this  nature  are  intended  to  cover  cases  where  persons 
in  the  service,  well  knowing  that  they  have  insufficient  or  no  funds  in  a 
bank,  draw  checks  either  for  the  purpose  of  defrauding  or  delaying  the  pay- 
ments for  just  debts.  Such  sample  specifications  are  not  intended  to  cover 
cases  where  a person,  innocently  mistaken  as  to  the  status  of  his  bank 
balance,  overdraws  his  account,  or  where  he  in  good  faith  believes  that 
there  will  be  sufficient  funds  on  deposit  to  meet  his  check  when  presented  for 
payment.  Mistakes  of  this  kind  are  of  frequent  occurrence  in  the  commercial 
world  and  are  not  considered  as  an  offense  in  any  jurisdiction  of  which  this 
office  has  knowledge.  It  is  the  deliberate  act  of  drawing  and  issuing  a check 
when  the  drawer  well  knows  that  the  check  has  no  value  that  constitutes 
the  gist  of  the  offense,  and  when  this  element  is  lacking  there  remains  only 
the  common  occurrence  of  overdrawing  an  account,  which  as  has  been  pointed 
out  constitutes  no  offense  of  which  a court  martial  can  take  cognizance 
<0.  M.  O.  12,  1927,  11-13). 

“3.  In  view  of  the  fact  that  the  court,  as  to  each  of  the  above  specifica- 
tions, found  the  allegation  forming  the  gist  of  the  offense  not  supported  by 
the  evidence,  it  should  have  found  the  specifications  not  proved  and  acquitted 
the  accused  of  the  charge. 

“4.  In  view  of  the  foregoing,  it  is  recommended  that  the  findings  on  charge 
I and  specifications  thereunder  be  set  aside. 

“5.  Subject  to  the  above  remarks  and  recommendation,  it  is  the  opinion  of 
this  office  that  the  proceedings,  findings,  and  sentence,  and  the  action  of  the 
convening  authority  thereon,  are  legal.” 

On  February  11,  1930,  the  Major  General  Commandant,  U.  S.  Marine  Corps, 
concurred  in  the  action  of  the  convening  authority,  subject  to  the  remarks  of  the 
Judge  Advocate  General. 

On  February  19,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  remarks 
and  recommendation  of  the  Judge  Advocate  General,  and  accordingly  set  aside 
the  findings  on  charge  I and  the  specifications  thereunder.  On  the  same  date 
he  submitted  the  record  of  proceedings  to  the  President  of  the  [P.  8]  United 
States  with  the  recommendation  that  the  sentence  of  dismissal  be  confirmed. 

On  March  1,  1930,  the  sentence  was  confirmed  by  the  President  (File:  A6- 
5 (6)/EEl  (300228)). 


EVIDENCE,  DOCUMENTARY : procedure  in  introducing. 

Lieutenant  Otis  A.  Peterson,  Dental  Corps,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commandant,  sixteenth  naval  district,  at  the  U.  S. 
naval  station,  Cavite,  P.  I.,  on  December  20,  1929,  and  was  found  guilty  by  plea 
of  the  following  charges : 

Charge  /. — Drunkenness. 

Charge  II.  Conduct  to  the  prejudice  of  good  order  and  discipline  (incapacitated 
for  proper  performance  of  his  duties  due  to  previous  indulgence  in  intoxicating 
liquors). 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade  (to  be 
placed  at  the  foot  of  the  passed  assistant  dental  surgeons’  list  of  present  date 
of  the  rank  of  lieutenant,  Dental  Corps,  U.  S.  Navy,  and  to  there  remain  until 
he  shall  have  lost  fifty  numbers  in  his  grade). 

The  members  of  the  court  unanimously  recommended  the  accused  to  the 
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clemency  of  the  reviewing  authority  "in  view  of  the  small  number  of  officers 
in  the  Dental  Corps,  and  in  view  of  his  previous  good  record.” 

On  February  1,  1930,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

"In  reviewing  the  record  in  the  foregoing  case,  the  convening  authority 
notes  that  the  war  record  of  the  accused  was  submitted  to  the  court  by 
the  accused.  The  record  does  not  show  the  accused  as  being  the  legal  cus- 
todian and  under  oath  at  the  time.  This  action,  not  being  in  accordance 
with  the  rules  for  the  introduction  of  documentary  evidence,  is  considered 
irregular.  Such  irregular  action,  not  being  prejudicial  to  the  interests  of 
the  accused  is  not  considered  as  invalidating  the  proceedings. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  of 
the  general  court  martial  in  the  foregoing  case  of  Otis  A.  Peterson,  lieuten- 
ant, Dental  Corps,  U.  S.  Navy,  are  approved. 

“Lieutenant  Otis  A.  Peterson,  Dental  Corps,  U.  S.  Navy,  will  be  released 
from  arrest  and  restored  to  duty.” 

On  March  14,  1930,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the  con- 
vening authority  thereon,  were  legal. 

On  March  18,  1930,  the  Chief  of  the  Bureau  of  Navigation  recommended  that 
the  loss  of  numbers  be  reduced  to  six  for  the  reason  that  the  loss  of  fifty  num- 
bers in  the  Dental  Corps  compares  with  a much  greater  loss  in  the  line  of  the 
Navy. 

[P.  9]  On  March  24,  1930,  the  Acting  Secretary  of  the  Navy,  “in  view  of  the 
recommendation  of  the  Chief  of  the  Bureau  of  Navigation,”  reduced  the  loss 
of  numbers  to  six. 


FINDINGS : acquittal  to  be  announced  in  open  court. 

SETTING  ASIDE:  finding  and  acquittal  disapproved  as  not  in  accordance 

WITH  EVIDENCE. 

ARREST:  release  from,  after  acquittal. 

EVIDENCE:  drunkenness  defined  by  witness. 

First  Lieutenant  John  B.  Weaver,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commander,  Battleship  Divisions,  Battle  Fleet, 
United  States  Fleet,  on  board  the  U.  S.  S.  Idaho,  on  January  18,  1930,  and  was 
acquitted  of  the  following  charges: 

Charge  1. — Drunkenness. 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (keeping  intoxicating  liquor  in  his  possession  on  board  ship). 

On  January  28,  1930,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“From  a review  of  the  record  of  proceedings  of  the  general  court 
martial  in  the  foregoing  case  of  John  B.  Weaver,  first  lieutenant,  U.  S. 
Marine  Corps  (New  Mexico),  the  convening  authority  is  of  the  opinion  that, 
regardless  of  whether  or  not  the  accused  was  drunk  on  December  11,  1929, 
the  best  evidence  shows  that  his  condition  on  that  date  was  caused  by 
indulgence  in  intoxicating  liquor.  The  naval  medical  officers  whose  duties 
it  was  to  examine,  diagnose,  and  treat  the  accused  seemed  to  have  no 
doubt  about  that  fact.  The  convening  authority  therefore  believes  that 
the  court  should  have  found  the  accused  guilty  on  the  first  charge  of  the 
lesser  included  offense,  ’Conduct  to  the  prejudice  of  good  order  and  dis- 
cipline.’ While  it  is  realized  that  the  court  was  able  to  observe  the  wit- 
nesses while  testifying,  and  is  charged  with  the  duty  of  determining  the 
weight  to  be  given  their  testimony,  yet  to  the  convening  authority  there 
appears  to  be  no  reasonable  doubt,  from  the  evidence,  that  the  accused's 
condition  was  caused  by  prior  indulgence  in  intoxicating  liquor. 

“It  is  noted  that  the  record  fails  to  contain  entries  that  the  court  was 
opened  and  all  parties  to  the  trial  entered  and  that 'the  judge  advocate  read 
the  findings  of  the  court  as  required  by  section  881,  note  17,  Naval  Courts 
and  Boards,  where  the  accused  has  been  acquitted  of  all  charges. 
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“Subject  to  the  above  remarks,  the  proceedings  are  approved.  The  finding 
on  the  specification  of  the  first  charge  and  the  finding  and  acquittal  on  the 
first  charge  [P.  10]  are  disapproved  for  the  reasons  stated  above;  the 
finding  on  the  specification  of  the  second  charge  and  the  finding  and  ac- 
quittal on  the  second  charge  are  approved. 

“If  section  685,  Naval  Courts  and  Boards,  has  not  been  complied  with 
commander,  Battleship  Division  Four,  Battle  Fleet,  is  directed  to  release 
the  accused  from  arrest  and  restore  him  to  duty.” 

On  March  3,  1930,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record,  which  were  approved  by  the  Acting  Secretary  of  the  Navy  on 
March  10,  1930: 

“1.  In  reviewing  the  general  court  martial  in  the  case  of  First  Lieutenant 
John  B.  Weaver,  U.  S.  Marine  Corps,  it  is  noted  that  the  counsel  for  the 
accused  on  two  occasions  asked  two  witnesses,  one  a Navy  medical  officer, 
the  other  a civilian  physician,  to  give  the  court  a legal  definition  of  drunk- 
enness. 'These  questions  were  clearly  irregular,  improper,  and  unnecessary 
in  view  of  the  fact  that  the  Navy  Department  has  specifically  defined  the 
term  drunkenness  in  section  229,  Naval  Courts  and  Boards,  1923,  as : 

“ ‘Any  intoxication  which  is  sufficient  sensibly  to  impair  the  rational  and 
full  exercise  of  the  mental  and  physical  faculties  is  drunkenness.’ 

“C.  M.  O.  1,  1922,  14  also  thoroughly  explains  what  constitutes  being 
‘under  the  influence  of  intoxicating  liquor.’  In  view  of  the  fact  that  the 
definition  of  drunkenness  has  been  published  to  the  naval  service,  all  officers 
are  charged  with  knowledge  of  it  and  to  ask  these  witnesses  to  give  the 
court  a legal  definition  of  drunkenness  was  irrelevant,  and  the  court  should 
therefore,  have  sustained  the  objection  made  to  the  question  by  a member 
of  the  court. 

“2.  Subject  to  the  foregoing  remarks,  it  is  the  opinion  of  this  office  that 
the  proceedings,  findings,  and  acquittal,  and  the  action  of  the  convening 
authority  thereon,  are  legal.” 


JUDGE  ADVOCATE : presence  during  closed  court. 

HEARSAY  EVIDENCE : admission  of,  without  objection. 

Lieutenant  (Junior  Grade)  Oscar  Pederson,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval 
air  station,  Pensacola,  Fla.,  on  January  23,  1930,  and  convicted  of  the  following 
charges : 

Chargs  I. — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs.. 
1 proved — driving  an  automobile  while  under  the  influence  of  intoxicating 
liquor). 

The  court  sentenced  the  accused  to  lose  one  hundred  numbers  in  his  grade. 

The  members  of  the  court  unanimously  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  consideration  [P.  11]  of  the  youth 
of  the  accused,  the  favorable  impression  he  made  before  the  court,  and  the 
mental  anguish  he  must  have  suffered  as  a result  of  realizing  that  a life  had 
been  lost  in  the  accident.” 

On  February  28,  1930,  the  Judge  Advocate  General  placed  the  following 
remarks  on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  of  the  general  court  martial 
in  the  case  of  Lieutenant  (Junior  Grade)  Oscar  Pederson,  U.  S.  Navy,  it 
is  noted  that  on  page  33  the  court  was  cleared  and  the  judge  advocate  was 
directed  to  remain  for  the  purpose  of  giving  the  court  certain  information. 
The  judge  advocate,  although  he  advised  the  court  that  information  should 
be  requested  of  him  in  open  court,  was  directed  by  the  court  to  remain 
after  the  court  was  cleared.  Such  action  on  the  part  of  the  court  does 
not  comply  with  section  617,  Naval  Courts  and  Boards,  1923,  which  reads 
in  part  as  follows: 

“ * * If  for  any  reason  it  is  desired  to  call  the  judge  advocate  before 

the  court  while  it  is  closed  for  deliberation,  to  advise  it,  the  accused  should 
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also  be  present  and  the  court  should  be  opened.  But  the  judge  advocate’s 
presence  during  closed  court,  while  a grave  irregularity,  is  not  a fatal 
error.’ 

“(See  also  Naval  Digests,  1916,  p.  311,  par.  105,  and  1921,  p.  88,  par.  9.) 

“2.  It  is  further  noted  that  on  page  36  the  following  question  was  asked 
by  the  counsel  for  the  accused  and  answered  by  the  witness,  a police  officer 
who  had  made  an  investigation  of  the  accident  in  which  the  accused  was 
involved : 

“ ‘19.  Q.  Captain  Slatten,  will  you  state  the  result  of  your  investigation 
at  the  Half-Way  House  without  stating  what  anybody  told  you  as  to  the 
condition  of  the  accused,  as  to  whether  he  was  sober  or  drunk  or  under 
the  influence  of  intoxicating  liquor? 

“ ‘A.  As  a result  of  my  investigation  of  the  conduct  of  these  three  officers 
on  the  night  of  this  accident  I found  that  they  were  perfectly  sober  ten 
minutes  prior  to  the  accident.’ 

“The  judge  advocate  should  have  objected  to  this  question  on  the  ground 
that  it  called  for  an  answer  which  would  of  necessity  be  hearsay  and  as 
such  clearly  irrelevant  and  incompetent.  The  question  on  the  face  of  it 
called  for  certain  information  which  the  police  officer  could  only  have  ob- 
tained from  other  persons.  Inasmuch  as  the  judge  advocate  did  not  object 
to  the  question,  and  as  the  answer  was  clearly  incompetent,  it  was  the  duty 
of  the  judge  advocate  to  move  to  strike  out  the  answer  on  the  ground  that 
it  was  hearsay  and  was  not  admissible  under  any  exception  to  the  hearsay 
rule  (C.  M.  O.  7,  1924,  3;  see  also  Naval  Courts  and  Boards,  1923,  sec.  346, 
et  seq.). 

[P.  12]  “3.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office 

that  the  proceedings,  findings,  and  sentence  are  legal.” 

On  March  3,  1930,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record : 

* * * 

“2.  This  Bureau  does  not  approve  the  court' s recommendation  for  clemency. 
Lieutenant  (jg.)  Pederson  has  been  in  the  Navy  7%  years,  and  was  25  years 
of  age  at  the  time  of  this  accident.  There  are  1,100  officers  on  the  list  of 
lieutenants  (junior  grade)  ; there  are  about  350  in  his  class.  The  loss  of 
100  numbers  does  not  separate  him  from  his  class.  To  reduce  the  sentence 
would  in  a measure  condone  the  offenses  of  which  he  has  been  convicted. 

“3.  Approval  of  the  proceedings,  findings,  and  sentence  is  recommended.” 

On  March  8,  1980,  the  Acting  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  the  remarks  of  the  Judge  Advocate  General  and  the 
Chief  of  the  Bureau  of  Navigation. 


SENTENCES : inadequate. 

Lieutenant  Commander  Frank  R.  Bealer,  Medical  Corps,  U.  S.  Navy,  was  tried 
by  general  court  martial  by  order  of  the  commander  Special  Service  Squadron,  on 
board  the  U.  S.  S.  Rochester  on  February  3,  1930,  and  was  found  guilty  by  plea  of 
the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapacitated 
for  proper  performance  of  his  duties  from  previous  indulgence  in  intoxicating 
liquors). 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade. 

On  February  3,  1930,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  proceedings  and  findings  of  the  general  court  martial  in  the  foregoing 
case  of  Lieutenant  Commander  Frank  R.  Bealer,  Medical  Corps,  U.  S.  Navy, 
are  approved. 

“It  is  noted  that  the  accused  pleaded  guilty  to  the  specification  of  the  first 
charge,  which  alleged  drunkenness  ‘while  on  duty  as  medical  officer  of  the 
guard  ship  of  the  ships  of  the  Special  Service  Squadron  then  present.’  In 
the  opinion  of  the  commander,  Special  Service  Squadron,  the  sentence  as 
.adjudged  by  the  court  is  not  an  ‘adequate’  sentence  for  the  offenses  to  which 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 1399 

[C.  M.  O.  No.  3—1930] 

the  accused  pleaded  guilty  and  which  the  court  was,  by  law,  duty  bound  to 
adjudge  (sec.  696,  Naval  Courts  and  Boards,  1923). 

“In  order,  however,  that  the  accused  may  not  escape  punishment  altogether, 
the  sentence  as  adjudged  is  approved.  He  will  be  released  from  arrest  and 
restored  to  duty.” 


[P.  12]  ACCESSORIES : seduction  of,  where  period  of  confinement  reduced. 

Where  the  convening  authority  reduced  the  period  of  confinement  included 
in  a general  court-martial  sentence  from  twelve  months  to  six  months  without 
reducing  the  accessories  a corresponding  amount,  the  Secretary  of  the  Navy 
approved  the  recommendation  of  the  Judge  Advocate  General  that  the  acces- 
sories be  reduced  accordingly  (File:  MM-Workes,  John  D/A17-20  (300220), 
Mar.  3,  1930;  see  also  File  MM-Wilson,  Robt.  J/A17-20  (300116),  Feb.  20, 
1930). 


CHARGES  AND  SPECIFICATIONS:  multiplicity  of  specifications,  summary 

COURT  MARTIAL. 

ACCUSED:  statement  inconsistent  with  plea,  summary  court  martial. 

Accused  was  found  guilty  of  two  specifications:  (1)  Alleging  theft  of  an 
overcoat  of  another  enlisted  man ; (2)  alleging  possession  without  permission 
from  proper  authority  of  the  same  overcoat. 

These  two  specifications  were  preferred  in  order  to  provide  for  exigencies 
of  proof.  Accused,  who  was  not  represented  by  counsel,  pleaded  guilty  to  both 
specifications,  and  then  submitted  a statement  in  which  he  denied  his  intention 
to  steal  the  coat.  The  court  was  required  by  the  provisions  of  section  667, 
Naval  Courts  and  Boards,  to  reject  the  plea  of  the  accused  to  specification  1 
and  proceed  as  if  a plea  of  not  guilty  had  been  entered.  The  court  failed  to 
proceed  in  accordance  with  the  procedure  laid  down  in  Naval  Courts  and 
Boards,  and  while  this  in  itself  was  not  sufficient  to  require  the  case  to  be 
disapproved  (see  sec.  666,  N.  C.  & B.),  nevertheless,  in  view  of  the  fact  that 
accused,  irrespective  of  the  theft  specification,  was  guilty  of  violation  of  Navy 
regulations  in  having  the  wearing  apparel  of  another  man  in  his  possession, 
and,  further,  in  view  of  the  doubt  cast  by  his  statement  upon  his  guilt  of  the 
serious  offense  of  theft,  the  Secretary  of  the  Navy  directed  that  the  finding 
on  specification  1 be  set  aside.  As  the  sentence  as  approved  by  the  convening 
authority  was  not  considered  excessive  for  the  conviction  on  specification  2, 
it  was  not  disturbed  (File:  MM-Cates,  Lorwin/A17-21  (300308),  Mar.  8,  1930). 


1.  CHARGES  AND  SPECIFICATIONS : specification,  failing  to  allege  an 

OFFENSE,  DECK  COURT. 

2.  EVIDENCE : failure  to  introduce  or  call  witnesses  in  support  of  specifi- 
cation AFTER  PLEA  OF  “NOT  GUILTY.” 

3.  FINDINGS : acquittal,  recording  of — form. 

4.  CHARGES  AND,  SPECIFICATIONS : jurisdiction  over  accused  not  shown 
IN  specification,  deck  court. 

(1)  A deck-court  specification  which  alleged,  in  effect,  that  accused,  having 
been  granted  liberty,  returned  on  board  ship  [P.  14]  showing  signs  of  having 
"been  in  a brawl,  was  held  to  be  fatally  defective  in  that  it  failed  to  state  an 
offense  (citing  sec.  198,  N.  C.  & B.,  1923). 

(2)  Where  the  accused  entered  a plea  of  “not  guilty”  to  deck-court  specifica- 
tion, but  nevertheless  the  deck-court  officer  failed  to  introduce  any  evidence 
or  to  call  any  witnesses  in  support  thereof,  and  the  accused  was  acquitted  of 
this  specification,  it  was  pointed  out  that  in  case  no  evidence  or  witnesses  wTere 
available,  it  was  the  plain  duty  of  the  deck-court  officer  to  inform  the  convening 
authority  of  this  fact  and  not  to  proceed  to  an  acquittal. 

(3)  A deck  court  recorded  the  finding  under  a specification  as  follows:  “Of  the 
second  specification,  not  guilty.”  This  finding  was  not  in  accordance  with  section 
'979,  footnote  12,  variation  2,  Naval  Courts  and  Boards,  1923,  which  illustrates  the 
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proper  form  for  tlie  recording  of  an  acquittal  and  which  should  be  adhered  to  in 
similar  cases  which  may  arise  in  the  future. 

(4)  A deck  court  was  convened  and  the  specifications  preferred  by  the  com- 
manding officer  of  the  U.  S.  S.  Oglala,  but  one  of  the  specifications  failed  to  show 
that  the  accused  was  serving  on  board  the  U.  S.  S.  Oglala.  Referring  to  article 
64  (a)  of  the  Articles  for  the  Government  of  the  Navy,  the  Secretary  of  the  Navy 
directed  the  convening  authority  to  write  an  endorsement  stating  whether  or  not 
the  accused  was  serving  on  board  the  U.  S.  S.  Oglala  at  the  time  his  trial  by  deck 
court  was  ordered.  It  was  suggested  that  in  future  cases  of  a similar  nature  the 
sample  specifications  set  forth  in  sections  248  and  973,  Naval  Courts  and  Boards, 
be  followed  as  far  as  practicable  (File : MM-Picciano,  Michael  J/A17-22  (300326) ; 
MM-Berthiaume,  Leo  0/A17-22  ( 300826),  Mar.  26,  1930). 


CHARGES  AND  SPECIFICATIONS:  specification,  failing  to  allege  an  of- 
fense, deck  court;  accepting  gratuity. 

SETTING  ASIDE : proceedings,  finding,  and  sentence,  specification  fatally 

DEFECTIVE,  DECK  COURT/  FORMER  JEOPARDY. 

CHARGES  AND  SPECIFICATIONS:  naval  courts  and  boards  to  be  followed 

IN  DRAWING  UP  SPECIFICATIONS. 

A deck-court  specification  alleged  that  accused,  while  serving  on  night  duty  at  a 
naval  hospital,  accepted  gratuity  from  patients. 

Such  an  act  as  alleged  in  above  specification  is  not  a violation  of  any  general 
law,  general  regulation,  or  well-known  custom  of  the  service,  and  therefore,  in 
view  of  section  198,  Naval  Courts  and  Boards,  held,  that  the  specification  was 
fatality  defective.  If  in  violation  of  a local  order,  or  if  the  gratuity  were  in  the 
nature  of  a bribe,  the  acceptance  of  such  gratuity  by  the  accused  while  on  duty 
would  constitute  an  offense.  In  such  case  the  incriminating  circumstances  should 
be  set  forth  in  accordance  with  section  198,  Naval  Courts  and  Boards. 

[P.  15]  In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the 
proceedings,  finding,  and  sentence  in  the  case  be  set  aside.  However,  attention 
of  the  convening  authority  was  invited  to  section  649,  Naval  Courts  and  Boards, 
1923,  and  it  was  pointed  out  that  in  view  thereof,  the  proceedings,  finding,  and 
sentence  thus  set  aside  would  be  no  bar  to  another  trial  on  specifications  properly 
drawn. 

Attention  of  the  convening  authority  was  further  invited  to  footnote  1 under 
chapter  5,  Naval  Courts  and  Boards,  1923,  re  drawing  up  specifications  for  courts 
martial  (File:  MM-Gourgeot,  Maxime/A17-22  ( 300308),  Mar.  8,  1930). 


1.  DRUNKENNESS:  defense. 

2.  CONVENING  AUTHORITY : criticized  by  navy  department  for  action  in 

MITIGATING  SENTENCE,  PREDICATED  ON  PERSONAL  DOUBT  OF  CORRECTNESS  OF 
FINDING  OF  COURT. 

3.  COURT : judge  of  fact. 

Accused,  a gunner’s  mate  second  class,  was  convicted  of  the  following  charges : 
Breaking  arrest,  assaulting  his  superior  officer  while  in  the  execution  of  the 
duties  of  his  office,  and  striking  his  superior  officer  while  in  the  execution  of  the 
duties  of  his  office.  He  was  sentenced  to  be  reduced  to  the  rating  of  apprentice 
seaman,  to  be  confined  for  a period  of  three  years,  dishonorable  discharge,  and 
accessories. 

(1)  Accused  set  up  drunkenness  as  a defense,  alleging  that  at  the  time  the 
offenses  were  alleged  to  have  been  committed  he  was  so  drunk  that  he  did  not 
know  what  he  was  doing  and  therefore  was  not  capable  of  entertaining  the 
specific  intent  to  comniit  these  offenses.  The  court  was  thus  presented  with  a 
question  of  fact,  which  was  decided  against  the  accused,  the  finding  of  the 
court  indicating,  of  necessity,  that  it  believed  the  accused  did  know  what  he 
was  about  and  that  the  specific  intent  was  present.  This  finding  was  amply 
supported  by  the  evidence  adduced. 

The  convening  authority,  after  approving  the  proceedings,  findings,  and  sen- 
tence, mitigated  the  reduction  in  rating  to  that  of  seaman  second  class,  and  held 
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in  abeyance  the  sentence  of  confinement  subject  to  the  good  behavior  of  the 
accused  during  the  remainder  of  his  current  enlistment,  a period  of  about  five 
months.  While  the  convening  authority  was  within  his  legal  rights  in  taking 
this  action  in  mitigation,  he  predicated  it  on  his  doubt  of  the  correctness  of  the 
finding  of  the  court  that  the  accused,  at  the  time  of  the  striking,  knew  what 
he  was  doing,  remarking  that  he  had  considered  the  evidence  adduced  and  other 
circumstances,  including  his  personal  observation  of  the  accused. 

(2,  3)  In  connection  with  the  above  action  of  the  convening  authority,  atten- 
tion was  invited  to  Court-Martial  Orders  11,  1926,  6 ; 12,  1927,  17 ; 10,  1929,  7 ; 
12,  1929,  5,  8 ; Naval  Digest  [P.  16]  1916,  p.  125,  par.  103 ; Naval  Courts  and 

Boards,  1923,  sections  335,  336,  and  741  (c),  from  which  it  is  apparent  that 
the  action  of  the  convening  authority  in  refusing  to  accept  the  finding  of  fact 
made  by  the  court  because  of  his  doubt  of  guilt  based  partly  on  personal  observa- 
tion was  not  in  accord  with  the  proper  procedure  as  enunciated  by  the  Navy 
Department.  Despite  the  fact,  however,  that  the  accused  stands  legally  con- 
victed of  the  serious  offenses,  one  of  which  involves  physical  violence  toward 
a commissioned  officer  who  was  in  the  performance  of  his  duty,  he  is  permitted 
to  go  almost  entirely  unpunished  therefor. 

The  Judge  Advocate  General  in  his  remarks  stated,  in  part,  as  follows : 

“5.  The  Judge  Advocate  General  has  no  hesitancy  in  saying  that  the 
incident,  herein  made  the  subject  of  court-martial  proceedings,  is  the  most 
disgraceful  from  the  standpoint  of  discipline  that  has  come  to  the  atten- 
tion of  this  office  in  recent  years.  A commissioned  officer  on  patrol  duty  in 
a foreign  country,  in  the  uniform  of  his  rank  and  office,  was  set  upon  and 
beat  and  subjected  to  other  indignities  by  several  enlisted  men  of  which 
the  accused  was  the  most  conspicuously  prominent.  The  entire  group  of 
about  twenty  bluejackets  from  the  Destroyer  Squadrons,  Scouting  Fleet, 
who  gathered  at  the  scene  and  became  interested  spectators  of  this  incident, 
with  one  exception,  not  only  refused  to  answer  the  officer’s  call  for  assist- 
ance but  were  openly  hostile  and  insubordinate.  The  one  exception  to  the 
general  insubordinate  attitude  displayed  by  that  group  was  Moore,  black- 
smith second  class,  but  for  whose  timely  assistance  graver  consequences 
might  have  resulted. 

“6.  The  accused  having  been  brought  to  trial  was  legally  convicted — the 
findings  of  the  court  were  amply  supported  by  the  evidence  adduced — the 
court  adjudged  a sentence  which  though  not  severe  might  well  be  considered 
a proper  one  in  view  of  all  the  circumstances  of  the  case.  The  action  of  the 
convening  authority  practically  nullified  the  effect  of  the  trial.” 

Subject  to  the  above,  the  Judge  Advocate  General  stated  that  the  proceedings, 
findings,  and  sentence,  and  the  action  of  the  convening  authority  thereon,  were 
legal. 

The  Chief  of  the  Bureau  of  Navigation  concurred  in  the  remarks  of  the  Judge 
Advocate  General,  which  remarks  were  approved  by  the  Acting  Secretary  of  the 
Navy  (File:  MM-Bohlke,  Wesley /A17-20  (300129),  Mar.  8,  1930). 


EVIDENCE : opinion. 

A prosecution  witness  was  permitted  to  testify,  over  objection  of  accused,  as 
to  the  purpose  of  accused  in  going  through  certain  acts,  and  as  to  other  matter 
of  a similar  nature. 

[P.  17]  Held:  The  objections  of  accused  to  this  testimony  should  have  been 
sustained.  It  is  a general  rule  of  law  that  a witness  should  confine  his  testimony 
to  facts  and  matters  within  his  own  knowledge,  subject  to  well-recognized  excep- 
tions pointed  out  in  sections  423-427,  Naval  Courts  and  Boards  (C.  M.  O.  2,  1929, 
5) . There  was  nothing  in  the  instant  case  to  bring  it  within  any  of  the  exceptions 
to  the  general  rule.  The  questions  involved  bore  directly  on  the  guilt  or  inno- 
cence of  the  accused,  which  was  the  very  question  which  the  court  was  assembled 
to  determine,  and  the  action  of  the  court  in  allowing  a witness  to  state  directly 
his  opinion  upon  the  specific  question  was  irregular  (citing  Naval  Digest,  1916, 
p.  327,  par.  15:  id.,  p.  221,  par.  54;  C.  M.  O.’s  12,  1921,  8;  1,  1929,  31;  4,  1929,  16; 
Naval  Courts  and  Boards,  1923,  secs.  421,  422,  486). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Bell,  Minor  E/A17-20  ( 300107),  Mar.  8,  1930). 
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FRAUD : essential  elements  of  offense  lacking,  summary  court  martial 
SETTING  ASIDE:  proceedings,  finding,  and  sentence — conviction  not  sup- 
ported BY  EVIDENCE. 

A summary  court-martial  specification  alleged  that  accused,  a storekeeper, 
first  class,  altered  mine  stub  requisitions  with  intent  to  deceive  for  the  purpose 
of  defrauding  the  United  States,  and  that  by  means  of  the  altered  requisitions  ho 
did  defraud  the  United  States  of  property  (jiadlocks)  of  the  value  of  ,$4.41. 

The  prosecution  proved  that  accused  did  alter  the  stub  requisitions,  but  made 
no  attempt  to  prove  either  that  accused  altered  these  requisitions  “with  intent 
thereby  to  deceive  for  the  purpose  of  thereby  defrauding  the  United  States,”  or 
that  the  alteration  of  these  stub  requisitions  defrauded  the  United  States  of  any 
property,  as  was  alleged  in  the  specification.  The  testimony  of  accused  in  his 
own  behalf  was  to  the  effect  that  having  relieved  another  storekeeper  without 
taking  inventory  he  later  discovered  the  deficiency  in  padlocks,  that  he  did  not 
know  how  this  deficiency  occurred,  and  that  because  he  was  afraid  of  being  put 
on  report  for  being  short  of  locks,  he  made  up  the  deficiency  by  altering  the  stub 
requisitions.  The  prosecution  made  no  effort  to  rebut  this  evidence. 

Section  231,  Naval  Courts  and  Boards,  sets  forth  the  elements  essential  to 
constitute  actionable  fraud,  and  states  that  the  absence  of  any  one  is  fatal.  In 
this  case  two  essential  elements  of  the  offense  were  not  proved,  namely,  that  the 
United  States,  the  party  alleged  to  have  been  defrauded,  or  any  of  its  officers, 
acted  in  reliance  upon  the  false  representations  of  the  accused,  and  that  the- 
United  States  actually  suffered  any  loss  of  property  by  reason  of  the  false 
representations  aforesaid.  Accordingly,  it  was  held  that  the  evidence  adduced 
was  insufficient  to  justify  the  court  in  finding  the  accused  guilty  of  the 
offense  specified.  [P.  18]  and  the  Secretary  of  the  Navy  directed  that  the 
proceedings,  finding,  and  sentence  in  the  case  be  set  aside  (Filed:  MM-Dalier, 
Aleck  A/A17-21  (300308),  Mar.  8,  1930). 


SENTENCES:  confinement;  accessories  should  be  included. 

Where  a general  court-martial  sentence  was  confinement  for  9 months,  loss 
of  pay  and  bad-conduct  discharge,  attention  was  invited  to  sections  701  and 
883  (footnote  30),  Naval  Courts  and  Boards,  and  it  was  pointed  out  that 
the  result  of  this  sentence  is  to  put  the  accused  in  a naval  prison  in  a different 
status  from  other  prisoners,  in  that  the  sentence  did  not  include  hard  labor 
and  did  not  extend  to  the  loss  of  all  pay. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Fish,  Howard  B/A17-20  (300123),  Mar.  3,  1930). 


SENTENCES : exceeding  legal  limitations,  deck  court — loss  of  pay. 

A deck-court  sentenced  accused  to  lose  $10  per  month  of  his  pay  for  a 
period  of  two  months,  total  loss  of  pay  amounting  to  $20.  The  rate  of  pay  of  ac- 
cused was  $21,  and  therefore  in  accordance  with  article  64  (b),  Articles  for  the 
Government  of  the  Navy,  providing  that  in  no  case  shall  a deck  court  ad- 
judge forfeiture  of  pay  in  excess  of  twenty  days,  the  maximum  loss  of  pay 
allowed  by  law  was  $14.  Accordingly,  the  Secretary  of  the  Navy  directed 
that  the  loss  of  pay  in  excess  of  $14  be  set  aside  (File:  MM-Thompson,  Win. 
E/A17-22  (300320),  Mar.  26,  1930). 


SENTENCES : exceeding  legal  limitations,  summary  court  martial — con- 
finement. 

Two  enlisted  men  were  each  sentenced  by  summary  court  martial,  inter 
alia,  to  confinement  for  three  months.  In  view  of  section  107,  Naval  Courte 
and  Boards  (art.  30,  A.  G.  N.),  providing  in  part  that  a summary  court  mar- 
tial may  sentence  petty  officers  and  persons  of  inferior  ratings  to  “confinement 
not  exceeding  two  months,”  that  portion  of  the  period  of  confinement  in 
excess  of  two  months  was  a nullity  (citing  C.  M.  O.  10,  1926,  10).  Accord- 
ingly* the  Secretary  of  the  Navy  directed  that  such  portion  of  the  sentences 
in  these  cases  involving  confinement  in  excess  of  two  months  be  set  aside 
(File:  MM-Davis,  Wm.  P./A17-21  (300326);  MM-Hugen,  Richard  G/A17-21 
(300326),  Mar.  26,  1930). 
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SETTING  ASIDE:  finding  disapproved,  evidence  insufficient  to  convict, 

SUMMARY  COURT  MARTIAL. 

Accused  was  found  guilty  of  a specification  alleging  disobedience  of  a law- 
ful order  of  his  superior  officer,  namely,  to  take  visitors  out  of  the  torpedo 
workshop  and  to  stay  out  of  it.  [P.  19]  The  evidence  showed  that  the  oflicer 
in  question  told  said  visitors,  in  absence  of  accused,  that  they  would  have 
to  leave  the  ship,  but  the  prosecution  failed  to  establish  that  the  order  alleged 
in  the  specification  was  in  fact  given  to  accused. 

In  view  of  the  above,  the  finding  of  the  specification  involved  was  disapproved 
by  the  Secretary  of  the  Navy  (File:  MM-Giliiard,  Charlie/A17-21  (300308), 
Mar.  17,  1930). 


WITNESSES  : children  : competency  of. 

The  prosecution  called  the  complaining  witness,  a native  Haitian  girl,  who 
was  duly  sworn  as  a witness.  On  direct  examination  this  witness  stated  that 
she  did  not  know  her  age,  but  her  father  testified  that  she  was  twelve  years 
of  age.  During  cross-examination  she  stated  that  she  did  not  understand  the 
oath. 

Held:  The  court  erred  in  admitting  the  testimony  of  this  witness  without 
first  examining  her  on  her  voir  dire  for  the  purpose  of  determining  her  compe- 
tency as  a witness.  There  is  no  precise  age  within  which  children  are  pre- 
cluded from  testifying  as  witnesses  in  a trial  on  the  presumption  that  they 
have  not  sufficient  understanding.  At  the  age  of  fourteen  every  person  is  pre- 
sumed to  have  common  discretion  and  understanding  until  the  contrary  appears ; 
but  under  that  age  it  is  not  so  presumed ; and  therefore  inquiry  should  be 
made  as  to  the  degree  of  understanding  which  a child  offered  as  a witness 
may  possess;  and  if  the  child  appears  to  have  sufficient  natural  intelligence, 
and  to  have  been  so  instructed  as  to  comprehend  the  nature  and  effect  of 
an  oath,  she  is  competent  to  testify  regardless  of  age  (G.  M.  O.  12,  1925,  5; 
see  also  sec.  440,  N.  C.  & B. ; Wheeler  v.  U.  159  U.  S.  523). 

In  this  case  the  record  did  not  disclose  that  the  child  witness  was  examined 
to  determine  her  competency.  On  the  contrary,  the  record  showed  affirmatively 
that  the  child  did  not  understand  the  nature  of  the  oath  taken.  The  court 
could  very  properly  have  suspended  proceedings  in  this  case  long  enough 
to  have  had  the  witness  instructed  as  to  the  nature  of  an  oath.  While 
such  a proceeding  is  not  usually  allowed  in  the  case  of  an  adult  witness, 
it  very  often  is  resorted  to  in  the  case  of  child  witnesses  (sec.  331,  Underhill’s 
Criminal  Evidence,  3d  edition). 

In  view  of  the  fact,  as  noted  above,  that  the  competency  of  this  witness 
was  not  affirmatively  shown  in  the  record,  the  findings  on  the  charge  involved, 
and  the  specification  thereunder,  were  set  aside  (File:  MM-Weaver,  Claude 
D/A17-20  (291217),  Feb.  20,  1930). 


[P.  20]  1.  COMMISSIONED  WARRANT  OFFICERS  : date  of  rank  and  prece- 

dence MAY  BE  CHANGED  BY  CONGRESS. 

2.  NAVAL  DIGESTS : modified  by  later  decisions  published  in  court-- 

martial ORDERS  ; FINALITY  OF  ADMINISTRATIVE  ACTION. 

3.  COMMISSIONS : new  commission  not  required  under  statute 

changing  date  of  rank. 

The  act  of  February  15, 1929  (45  Stat.  1180;  34  U.  S.  C.,  Sup.  Ill,  sec.  331,  note), 
provides  as  follows : 

“That  for  the  purpose  of  computing  the  six  years’  service  required  for 
promotion  from  warrant  to  chief  warrant  rank,  all  active  service,  for  pur- 
poses other  than  training  heretofore  rendered  during  the  period  from  April 
6,  1917,  to  December  31,  1921,  under  a temporary  appointment  as  a warrant 
or  commissioned  officer  in  the  United  States  Navy,  or  as  a warrant  or  com- 
missioned officer  in  the  United  States  Naval  Reserve  Force,  shall  be  counted : 
Provided,  That  officers  who  have  heretofore  been  commissioned  chief  war- 
rant officers  shall  for  all  purposes  be  regarded  as  having  been  so  commis- 
sioned from  the  date  of  completion  of  such  six  years’  service  including  the 
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service  authorized  to  be  counted  by  this  act : Provided  f urther,  That  no  back 
pay  or  allowances  shall  be  held  to  have  accrued  prior  to  the  passage  of  this 
act.” 

Held:  (1)  That  the  precedence  of  commissioned  warrant  officers  shall  be  gov- 
erned by  the  above-quoted  act,  regardless  of  the  fact  that  it  may  operate  to 
deorive  an  officer  of  rank  and  precedence  which  he  had  enjoyed  under  prior  stat- 
utes (citing  Wood  v.  U.  S.,  107  U.  S.  414,  affirming  15  Ct.  Cls.  151). 

(2)  The  citations  in  Naval  Digest,  1916  (p.  93,  pars.  14-16,  inc.),  concerning 
the  finality  of  administrative  action  are  clearly  inapplicable  to  a case  where  an 
officer’s  date  of  rank  has  been  changed  by  operation  of  the  aforesaid  act  of  Feb- 
ruary 15,  1929.  However,  remarked  that  the  preface  to  Naval  Digest  (p.  3) 
plainly  states  that  “court-martial  orders  issued  subsequent  to  1915  should  always 
be  consulted  and  followed  in  preference  to  the  Naval  Digest,”  and  upon  consulting 
Court-Martial  Order  No.  127  of  1920,  page  14,  there  will  be  found  the  digest  of  a 
decision  which  holds,  in  accordance  with  precedent,  that  the  date  of  an  officer’s 
commission  can  legally  be  changed  by  a new  nomination  and  confirmation  made 
for  the  express  purpose  of  correcting  his  date  of  rank.  (See  also  3 Op.  Atty. 
Gen.  307;  8 Op.  Atty.  Gen.  223 ; Toulon  v.  U.  S.,  52  Ct.  Cls.,  333,  334.) 

(3)  The  act  of  February  15,  1929,  does  not  require  that  new  commissions  be 
issued  to  officers  who  had  theretofore  been  advanced  to  chief  warrant  rank  and 
who  must,  by  its  terms,  be  “regarded”  as  having  been  commissioned  from  a dif- 
ferent date;  [P.  21]  it  would  be  legally  sufficient  to  address  a letter  to  each 
of  the  officers  concerned  informing  him  of  the  date  from  which  he  is  thereafter 
to  take  rank  by  virtue  of  the  said  act  and  directing  that  said  letter  be  attached 
to  his  commission.  However,  there  is  nothing  in  the  law  which  prevents  the 
President  from  issuing  new  commissions  in  such  cases,  after  nomination  and  con- 
firmation by  the  Senate,  if  considered  administratively  desirable  (File:  OO-Coles, 
Wm/P14-5  (291106),  Mar.  20,  1930;  OO-Weinberg,  Harry  W/P14-5  (291106), 
Mar.  20,  1930). 


CONTRACTS : bids,  lowest,  rejection  of  ; departure  from  specification  require- 
ments. 

Specifications  for  turbo  alternator  required  steam  economy  tests  at  expense  of 
contractor  at  the  factory  prior  to  shipment.  Lowest  bidder  stated  it  would  make 
these  tests  “on  the  basis  of  the  maximum  load  which  we  can  obtain  writh  our 
testing  equipment.”  While  the  description  of  its  testing  equipment  indicated 
that  the  capacity  of  such  equipment  was  adequate  for  making  the  tests  called  for 
by  the  specifications,  it  appeared  that  the  test  pressure  available  at  its  works  was 
less  than  the  pressure  specified  for  the  testing  of  the  equipment  and  for  which 
guarantees  of  unit  steam  consumption  were  submitted  with  the  proposals. 

In  view  of  the  above  and  of  the  opinion  of  Bureau  of  Yards  and  Docks  that  this 
was  a departure  from  the  specifications  requirements,  and  of  the  Bureau’s  further 
opinion  that  it  would  be  preferable  to  test  the  turbo-alternator  at  the  pressure  at 
which  it  was  to  be  operated,  considered  that  the  proposal  of  this  bidder  was  not 
completely  responsive  to  the  specifications.  Further  considered  that  this  com- 
pany indicated  in  an  explanation  of  its  proposal  that  it  contemplated  a limitation 
on  the  maximum  steam  pressure  tests  that  would  be  made  on  the  equipment 
offered  and  that  such  limitation  was  a sufficient  qualification  to  warrant  the  re- 
jection of  the  proposal  as  informal.  Therefore  held,  that  the  award  should  be 
made  to  the  lowest  bidder  offering  to  comply  with  the  specifications  in  every  par- 
ticular without  qualification  or  limitation  (File:  NF8/L4-2  ( 300319),  Mar.  26, 
1930). 


LANDS : exchange  of  naval  properties,  Puerto  rico. 

Question  whether  there  may  be  legally  consummated-  the  exchange  of  a certain 
area  of  land  in  Puerto  Rico  held  under  naval  jurisdiction  for  an  area  of  land  now 
under  lease  to  a private  individual  with  remainder  to  the  People  of  Puerto  Rico, 
to  which  the  Governor  of  Puerto  Rico  intends  to  acquire  full  title  by  condemnation 
proceedings. 
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Held:  In  view  of  the  act  of  March  2,  1917  (39  Stat.  954;  48  U.  S.  C.,  sec.  748), 
the  exchange  of  the  two  tracts  of  land  referred  to  may  legally  be  effected  by 
the  grant  of  the  one  tract  by  the  [P.  22]  Legislature  of  Puerto  Rico  to  the 
United  States  when  the  full  title  thereto  has  been  acquired  and  the  conveyance 
of  the  other  tract  by  the  President  to  the  people  of  Puerto  Rico  when  in  his 
opinion  it  is  no  longer  needed  for  purposes  of  the  United  States  (File : NR12/N1- 
13  (291123),  Mar.  24,  1930,  considering  22  Op.  Atty.  Gen.  544). 


MISCONDUCT  AND  LINE  Oh1  DUTY : accidental  drowning  while  absent 

WITHOUT  LEAVE  AND  UNDER  THE  INFLUENCE  OF  INTOXICATING  LIQUOR  J HYPOTHETI- 
CAL QUESTIONS 

Deceased  died  by  reason  of  accidental  drowning  while  absent  without  leave  and 
under  the  influence  of  intoxicating  liquor.  The  board  of  investigation  was  of  the 
opinion  that  his  death  occurred  not  in  the  line  of  duty  and  was  the  result  of  his 
own  misconduct.  The  convening  authority  considered  this  case  analogous  to 
cases  wherein  it  has  been  decided  that  the  breach  of  discipline  was  not  the  cause 
of  death ; that  in  this  case  absence  without  leave  was  not  the  proximate  cause  of 
deceased’s  death  by  drowning;  and,  accordingly  that  death  was  not  due  to  his 
own  misconduct.  The  Navy  Department  considered  that  the  fact  that  deceased 
was  under  the  influence  of  intoxicating  liquor  at  the  time  of  the  accident  was 
the  proximate  cause  of  his  death  (citing  C.  M.  O.  3, 1929,  29).  However,  inasmuch 
as  the  Comptroller  General  has  ruled  that  beneficiaries  of  men  killed  while  absent 
without  leave  are  not  entitled  to  the  six  months’  death  gratuity  (citing  C.  M.  O. 
10,  1928,  11),  there  was  no  administrative  action  to  be  taken  by  the  Navy  Depart- 
ment requiring  a decision  as  to  misconduct,  and  accordingly  the  Navy  Depart- 
ment reserved  its  decision  as  to  the  questions  of  line  of  duty  and  misconduct  until 
such  time,  if  ever,  as  they  might  be  presented  under  circumstances  requiring 
decisions  thereof  (File:  MM-Branham,  Benjamin/A17-27  (300222)  ; MM- 
Branham,  Benjamin/A17-25  ( 300224)  ; Mar.  28, 1930,  citing  File:  MM-Van  Kerre- 
broeck,  Ernest/P2-5  ( 2)  (261103),  and  MM-Hilliard,  James  P/A17-27 

(300227)  ; see  also  C.  M.  O.  2,  1930,  22). 


MISCONDUCT:  suicide;  insanity. 

Deceased  lost  his  life  by  drowning,  having  jumped  overboard  from  the  ship  to 
which  he  was  attached  while  it  was  en  route  to  Guantanamo,  Cuba.  He  had  not 
appeared  normal  for  some  time,  but  was  morose  and  uncommunicative  to  his 
friends.  Previous  to  the  above  act  it  appeared  that  he  had  been  suffering  from 
illusions,  and  he  also  had  expressed  the  belief  that  he  was  going  crazy. 

The  board  of  investigation  was  of  the  opinion  that  death  in  this  case  was  the 
result  of  the  man’s  own  misconduct,  which  opinion  the  convening  authority  ap- 
proved. 

While  suicide  is  not  of  itself  enough  to  overcome  the  presumption  of  sanity, 
yet  it  is  a circumstance  from  which,  among  [P.  23]  others,  insanity  may  be 
inferred  (C.  M.  O.’s  3, 1929,  23 ; 2, 1928,  27).  This  fact,  together  with  the  conduct 
of  the  deceased  as  outlined  above,  was  considered  not  to  warrant  a finding  of 
misconduct,  and  it  was  held  that  death  in  this  case  was  not  the  result  of  the  man’s 
own  misconduct  (File:  MM-Nelson,  Leon/A17-25  ( 300209),  Mar.  3,  1930). 


OFFICERS  OF  THE  NAVY : dropped  from  rolls  of  navy  after  final  sentence 

TO  CONFINEMENT  IN  STATE  OR  FEDERAL  PENITENTIARY  BY  CIVIL  AUTHORITIES  ; SUS- 
PENDED SENTENCE. 

Where  an  officer  in  the  naval  service  was  tried  and  convicted  by  a Federal 
court  and  sentenced  to  imprisonment  in  a United  States  penitentiary,  the  execu- 
tion of  which  sentence  was  suspended,  and  he  did  not  appeal  from  the  judgment 
or  take  any  steps  during  the  term  at  which  sentence  was  imposed  to  alter  or 
set  it  aside,  held  that  the  sentence  imposed  was  a final  sentence  to  confinement 
in  a Federal  penitentiary  within  the  meaning  of  the  act  of  April  2,  1918,  (40 
Stat.  501;  34  U.  S.  C.,  sec.  1200,  art,  36),  its  effect  as  the  final  judgment  in  the 
case  being  in  no  wise  affected  by  the  action  of  the  trial  court  in  suspending 
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execution  of  the  sentence  and  placing  the  offender  on  probation.  It  follows  that 
<-his  officer  may  legally  be  dropped  from  the  rolls  of  the  Navy  upon  order  of 
the  President  by  authority  of  the  above-mentioned  act  (Op.  Atty.  Gen.,  Mar.  4, 
1930,  sustaining  J.  A.  G.  opinion  of  Sept.  9,  1929;  File  OO-Tangren,  Axel 
E/A17-7  (290424)). 


PANAMA  CANAL:  vessels  of  the  navy  damaged  on  passage  through — appro- 
priation chargeable. 

Held:  Appropriations  under  the  Navy  Department  and  not  those  for  the 
Panama  Canal  are  chargeable  with  the  cost  of  repairs  to  naval  vessels  damaged 
while  passing  through  the  Panama  Canal  notwithstanding  that  the  facts  are 
such  as  to  establish  the  responsibility  of  the  Panama  Canal  under  the  provisions 
of  section  5 of  the  Panama  Canal  act  of  August  24,  1912  (37  Stat.  563;  48 
U.  S.  C.,  secs.  1318-1319),  and  the  President’s  regulations  made  and  promulgated 
in  pursuance  thereof.  Under  the  Navy  Department  there  has  been  provided, 
under  the  Bureau  of  Construction  and  Repair,  a specific  appropriation  for  the 
“wear,  tear,  and  repair  of  vessels  afloat,”  and  that  appropriation  is  exclusively 
available  for  the  cost  of  repairing  naval  vessels,  whether  injured  while  passing 
through  the  Panama  Canal  or  elsewhere,  or  whether  the  cause  thereof  is  im- 
putable to  the  Panama  Canal  or  to  other  agencies,  except  that  in  cases  of 
private  agencies  responsible  for  the  damages,  the  amounts  recovered  are  for 
covering  into  the  Treasury  as  miscellaneous  receipts  (Comp.  Gen.  Dec.  A-29832, 
Jan.  2,  1930;  File:  CL9/A17-25  (290314)). 


[P.  24]  SELECTION  BOARD : right  of  officer  to  appear  in  person  before. 

Held:  That  neither  selection  boards  nor  the  officers  whose  cases  are  under 
consideration  by  such  boards  have  the  right  under  the  lavr  to  demand  or  re- 
quest that  such  officers  be  granted  a personal  hearing  or  be  afforded  an  oppor- 
tunity to  submit  oral  statements  of  any  kind  concerning  their  cases.  Accord- 
ingly, the  Secretary  of  the  Navy  approved  the  recommendation  of  the  Chief 
of  the  Bureau  of  Navigation  that  the  Navy  Department  adopt  and  promulgate 
the  policy  “that  officers  eligible  for  selection  may  not  appear  before  selection 
boards  in  connection  with  the  consideration  of  their  names,  and  that  all  selec- 
tion boards  be  so  instructed”  (File:  OO-DeValin,  Chas.  M/A17-31  (300312), 
Mar.  20,  1930,  citing  acts  of  Aug.  29,  1916,  39  Stat.  578,  34  U.  S.  C.,  sec.  291  et 
seq. ; July  1,  1918,  40  Stat.  718,  34  U.  S.  C.,  sec.  301 ; June  10,  1926,  44  Stat.  717, 
34  U.  S.  C.,  Sup.  Ill,  secs.  348  et  seq. ; Op.  J.  A.  G.,  Nov.  28,  1916,  File  26521-169, 
and  259  U.  S.  336,  343). 


TRANSPORTATION : dependents  ; officer;  transferred  from  one  ship  to  an- 
other BOTH  HAVING  SAME  HOME  YARD  AND  HOME  PORT.  SEA  DUTY  CONSTRUED. 

Question  whether  transportation  of  dependents  is  authorized  in  the  case  of 
transfer  of  an  officer  on  U.  S.  S.  Rigel  to  U.  S.  S.  Hulbert,  both  vessels  having 
same  home  yard  and  home  port,  in  view  of  Bureau  of  Navigation  circular  letter 
No.  18-30,  January  18,  1930,  providing  that  service  on  board  the  U.  S.  S.  Rigel, 
“while  legally  sea  duty,  is  considered  shore  duty  for  purposes  of  rotation  of 
duty.” 

Held:  Bureau  of  Navigation  circular  letter  (supra)  does  not  under  the  law 
operate  to  place  officers  ordered  to  duty  on  board  that  vessel  in  a shore  duty 
status,  and  officers  so  ordered  to  duty  are,  under  existing  law,  in  a sea  duty 
status.  (See  Comp.  Gen.  Dec.  of  July  23,  1929,  A-22146,  quoting  Bu.  Nav.  4th 
Ind.  to  J.  A.  G.,  May  20,  1926,  File:  L16-4/AD13(65)  Nav.  310-HC.) 

In  view  of  the  above,  further  held  that  an  officer  ordered  to  duty  on  board  the 
U.  S.  S.  Rigel,  home  yard,  Mare  Island,  home  port,  San  Diego,  is  not  entitled, 
under  orders  detaching  him  from  the  U.  S.  S.  Rigel  and  ordering  him  to  duty  on 
board  another  vessel  having  the  same  home  yard  and  home  port,  to  transporta- 
tion of  dependents  at  Government  expense  (File:  OO-Powers,  Fredk  D/L20-4 
(300221),  Mar.  5,  1930,  considering  act  of  May  18,  1920,  41  Stat,  604,  as  amended, 
34  U.  S.  C.,  sec.  896;  art.  1818  (1)  and  (2),  U.  S.  Navy  Regulations,  1920;  and 
U.  S.  Navy  Travel  Instructions,  1929,  ch.  IV,  pp.  56-57). 
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C.  M.  O.  4 — 1930 

[P.  3]  BEST  EVIDENCE  RULE:  documents  should  be  introduced  in  evi- 
dence TO  PROVE  CONTENTS. 

MISSING  SHIP : essential  elements  of  offense. 

Machinist  James  O.  Hoey,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander  Aircraft  Squadrons,  Battle  Fleet,  on  board  the 
U.  S.  S.  Langley  on  February  6,  1930,  and  convicted  of  the  following  charges: 

Charge  /. — Absence  from  station  and  duty  after  leave  had  expired. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (missing 
ship — spec,  proved  in  part). 

Charge  III. — Drunkenness. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service. 

On  February  13,  1930,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence. 

On  March  17,  1930,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record: 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  case  of 
Machinist  James  O.  Hoey,  U.  S.  Navy,  it  is  noted  that  the  following  ques- 
tions concerning  a copy  of  a schedule  of  prospective  ship  movements  were 
asked  a witness  for  the  prosecution  by  the  judge  advocate : 

“On  page  9 : 

“ ‘38.  Q.  Did  this  schedule  contain  a prospective  ship  movement  for  the 
28th  or  29th  of  January? 

‘“A.  It  did.’ 

[P.  4]  “On  page  10 : 

“ ‘39.  Q.  What  was  such  movement? 

“ ‘A.  Operations.  Getting  under  way  at  7 :30  on  each  of  the  mornings  in 
question.’ 

“The  counsel  for  the  accused  objected  to  these  questions  on  the  ground 
that  the  schedule  itself  was  the  best  evidence  of  its  contents.  The  ob- 
jections were  not  sustained.  The  purpose  of  the  questions  was  to  establish 
the  fact  that  the  accused  knew  of  the  prospective  sailing,  it  having  been 
previously  shown  that  copies  of  the  order  had  been  distributed  to  all 
officers  on  the  ship. 

“2.  In  the  opinion  of  this  office,  the  court  erred  in  not  sustaining  these 
objections.  C.  M.  O.  3,  1929,  15,  says  in  part: 

“ ‘It  is  a universally  accepted  rule  of  evidence  that  when  the  contents 
of  a writing  are  desired  to  be  proved  the  writing  itself  must  be  produced 
or  its  nonproduction  sufficiently  accounted  for  before  other  evidence  of  its 
contents  can  be  admitted  (10  R.  C.  L. ; Evidence  section  55).’ 

“The  schedule  in  question  was  not  produced,  nor  was  its  nonproduction 
accounted  for,  and  the  ruling  of  the  court  was  contrary  to  the  best  evidence 
rule  laid  down  in  section  38L  Naval  Courts  and  Boards,  1923.  The  schedule 
should  first  have  been  introduced  in  evidence  in  accordance  with  section 
385,  Naval  Courts  and  Boards.  1923  (C.  M.  O.  9,  1929,  19).  In  view  of 
the  fact  that  this  erroneous  ruling  operated  to  prejudice  the  rights  of  the 
accused;  that  there  was  no  other  positive  evidence  adduced  from  which 
it  could  be  reasonably  concluded  that  the  accused  knew  or  ought  to  have 
known  that  the  ship  was  to  sail ; and  that  in  order  for  an  accused  to  be 
properly  convicted  of  the  offense  of  missing  ship,  it  must  be  established 
that  he  knew  of  the  sailing  date  in  question  (C.  M.  O.  7,  1924,  3),  it  is 
recommended  that  the  findings  on  charge  II  and  specification  thereunder 
be  set  aside. 

“3.  Subject  to  the  above  remarks,  the  proceedings,  and  findings  on 
charges  I and  III  and  specifications  thereunder,  and  sentence,  and  the 
action  of  the  convening  authority  thereon,  are,  in  the  opinion  of  this  office, 
legal. 

“*  ♦ * * *’» 

On  March  24,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  remarks 
and  recommendation  of  the  Judge  Advocate  General,  and  accordingly  set  aside 
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the  findings  on  charge  II  and  the  specification  thereunder.  The  same  date  he 
submitted  the  record  of  proceedings  to  the  President  of  the  United  States  with 
the  recommendation  that  the  sentence  of  dismissal  be  confirmed,  and  on  April 
1 1930,  the  sentence  was  confirmed  by  the  President  (File:  A6-5  (6)/EEl 
(300331)). 


[P.  5]  SENTENCES  : inadequate. 

CLEMENCY : exercise  of,  by  court. 

First  Lieutenant  Cleghorn  Foote,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commander  in  chief,  U.  S.  Asiatic  Fleet,  at  head- 
quarters, Fourth  Regiment,  U.  S.  Marine  Corps,  118  Sinza  Road,  Shanghai,  China, 
on  January  30,  1930,  on  the  following  charges : 

Charge  I. — Scandalous  conduct  tending  to  the  destruction  of  good  morals  (em- 
bezzlement of  $72). 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (borrowing  money  from  enlisted  men). 

The  court  convicted  the  accused  of  charge  I and  found  him  guilty  by  plea  of 
charge  II. 

The  court  sentenced  the  accused  to  lose  two  hundred  numbers  in  his  grade. 

On  February  15,  1930,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“Clearly  the  offenses  of  which  the  accused  is  guilty  are  such  as  not  to 
warrant  his  retention  in  the  naval  service  in  the  capacity  of  a commissioned 
officer.  If,  in  the  opinion  of  the  court,  mitigating  circumstances  appeared  in 
this  case  the  proper  procedure  would  have  been  for  the  court  to  recommend 
the  accused  to  clemency  rather  than  to  encroach  upon  the  prerogatives  and 
usurp  the  function  of  higher  authority. 

“Subject  to  the  above  remarks,  and  in  order  that  the  accused  might  not 
escape  punishment,  the  proceedings,  findings,  and  sentence  of  the  general 
court  martial  in  the  foregoing  case  of  First  Lieutenant  Cleghorn  Foote,  U.  S. 
Marine  Corps,  are  approved.  He  will  be  released  from  arrest  and  restored 
to  duty.” 


ACCUSED:  to  be  informed  of  his  rights. 

Accused,  who  was  not  represented  by  counsel,  made  a statement  to  the  court 
not  under  oath.  The  record  failed  to  show  that  the  provisions  of  section  590, 
Naval  Courts  and  Boards,  had  been  complied  with  as  required  by  section  876, 
Naval  Courts  and  Boards. 

Subject  to  the  foregoing,  the  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  approving  same,  were  legal  (File:  MM-Bush,  Louis  E/A17-20  ( 291230), 
March  19,  1930,  citing  C.  M.  O.  8,  1928,  7). 


[P.  6]  CHARGES  AND  SPECIFICATIONS:  specification  failing  to  allege 

AN  OFFENSE,  DECK  COURT — ABSENCE  FROM  STATION  AND  DUTY. 

SETTING  ASIDE:  proceedings,  finding,  and  sentence,  specification 

FATALLY  DEFECTIVE,  DECK  COURT — FORMER  JEOPARDY. 

A deck  court  specification  alleging  that  accused  was  absent  from  his  station 
and  duty  was  held  fatally  defective  in  that  it  failed  to  state  an  offense  due  to  the 
fact  that  there  was  nothing  in  the  specification  to  show  that  the  absence  of  the 
accused  was  unauthorized.  ( See  secs.  196  and  199,  N.  C.  & B. ) 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, finding,  and  sentence  be  set  aside.  It  was  pointed  out  that  the  accused 
might  properly  be  brought  to  trial  again  for  the  same  offense,  as  proceedings 
upon  a “fatally  defective”  specification  do  not  constitute  former  jeopardy  (citing 
sec.  649,  N.  C.  & B. ) , but  in  view  of  the  fact  that  he  had  already  served  sentence 
of  solitary  confinement  it  was  considered  that  any  further  disciplinary  action 
would  be  inequitable  (File:  MM-Fine,  Chas.  M/ A3 7-22  (300424)  ; MM-Thorson, 
Harold  N/A17-22  ( 300424),  April  24,  1930). 
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-CONFESSIONS : involuntary. 

NEW  TRIAL:  record  disclosing  errors  to  substantial  injury  of  accused. 

A confession  was  obtained  from  accused,  who  was  charged  with  stealing  prop- 
erty of  the  United  States  intended  for  the  naval  service  thereof,  by  threatening  to 
implicate  his  girl,  accused  stating  that  he  would  tell  the  truth  if  she  were  left 
alone ; and  upon  being  told  that  if  he  told  the  truth  and  she  were  not  implicated 
the  police  would  not  molest  her,  he  confessed  in  effect  that  he  had  stolen  and  sold 
the  material  alleged  in  the  four  specifications  of  the  charge.  This  confession  was 
admitted  in  evidence  over  the  objection  of  the  accused,  who  contended  that  it  was 
not  voluntarily  made.  There  was  other  evidence  in  the  record  tending  to  show 
that  improper  influence  was  brought  to  bear  upon  the  accused  in  order  to  obtain 
his  confession. 

Held:  That  the  confession  in  this  case  was  not  voluntary  and  not  admissible  as 
evidence  over  obiection  of  accused  (citing  3 Russell  on  Crimes  (6th  ed.)  478; 
Brani  v.  XJ.  S.,  168  U.  S.  532;  1 Green.  Ev.  (15th  ed.)  sec.  219;  Wharton  Crim.  Ev. 
(9th  ed.)  sec.  631;  2 Taylor  Ev.  (9th  ed.)  sec.  872;  1 Bishop’s  New  Crim.  Proc-., 
sec.  1217,  par.  4;  Wan  v.  XJ.  266  U.  S.  1 ; Perrygo  v.  XJ.  S.,  2 Fed.  (2d)  181). 
Accordingly,  the  Secretary  of  the  Navy  approved  the  recommendation  of  the  Judge 
Advocate  General  that  the  proceedings  and  findings  on  the  first  two  specifications 
be  disapproved,  and  that,  in  view  of  the  fact  that  there  was  sufficient  evidence 
as  to  the  third  and  fourth  specifications  to  sustain  a conviction,  irrespective  of  the 
involuntary  confession  [P.  7]  of  accused,  the  accused  be  afforded  an  oppor- 
tunity to  request  a new  trial  on  the  offenses  involved  therein  prior  to  final  action 
on  the  proceedings  and  findings  on  the  charge  and  specifications  3 and  4 in  accord- 
ance with  the  provisions  of  section  741,  Naval  Courts  and  Boards  (File:  MM- 
Woodward,  John  E/A17-20  (291205),  March  29,  1930). 


GOURT  : JUDGE  of  fact — acquittal  held  legal  although  disapproved  by  conven- 
ing authority. 

Accused  was  tried  and  acquitted  of  the  charge  “Scandalous  conduct  tending  to 
the  destruction  of  good  morals,”  the  specification  alleging  the  felonious  and 
burglarious  breaking  and  entering  of  the  dwelling  house  of  another  with  intent 
feloniously  to  take,  steal,  and  carry  away  goods  and  chattels  therein.  The  con- 
vening authority  disapproved  the  finding  and  acquittal,  stating  that  he  considered 
that  the  evidence  adduced  proved  every  allegation  in  the  specification  except  that 
relative  to  the  words  “break  and,”  which  allegation  should  have  been  excepted  by 
the  court  as  not  proved,  but  with  which  exception  the  specification  would  still  have 
supported  the  charge. 

Where  the  court  has  arrived  at  a finding  as  a result  of  its  determination  of  the 
facts  established  by  the  evidence  adduced,  the  question  is  whether  there  was  suffi- 
cient evidence  adduced  to  support  such  finding:  not  whether  an  opposite  finding 
would  have  been  justified  (citing  C.  M.  O.’s  12,  1927,  17 ; 12.  1929,  8 9;  9,  1929,  7; 
12,  1929,  5;  11,  1926,  6;  10,  1929,  7;  Naval  Digest  1916,  p.  125,  par.  103).  In  this 
•case,  there  being  a number  of  questions  of  fact  presented  to  the  court,  the  finding 
of  not  guilty  indicated  that  the  court  had  carefully  considered  the  material  points 
in  the  case,  and  on  the  whole  of  the  evidence  brought  out  entertained  a reasonable 
doubt  as  to  the  guilt  of  accused,  and  not,  as  the  action  of  the  convening  authority 
would  seem  to  indicate,  that  the  court  was  satisfied  that  there  was  merely  no 
breaking  (citing  sec.  336,  N.  C.  & B.).  As  there  was  sufficient  evidence  to  support 
the  finding  of  the  court,  the  Navy  Department  did  not  concur  with  the  convening 
authority  in  his  disapproval  of  the  acquittal. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  acquittal,  and  the  action 
of  the  convening  authority  thereon,  were  held  legal  (File:  MM-Ulm,  Howard 
B/A17-20  (300130),  April  5,  1930). 


DECK  COURTS  : constitution  of — date  of  trial  omitted. 

Where  a deck  court  was  convened  by  a chief  boatswain  who  was  commanding 
officer  of  the  U.  S.  S.  Iuka.  and  a chief  machinist  was  ordered  and  acted  as  deck- 
court  officer,  such  proceedure  was  legal,  but  attention  was  invited  to  section  972, 
footnote  3,  Naval  Courts  and  Boards. 
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[P.  8]  It  was  further  noted  that  the  date  of  trial  was  omitted  from  the  deck 

°°  I review  of  the  failure  of  the  convening  authority  to  comply  with  the  mandatory 
provisions  of  Naval  Courts  and  Boards  referred  to  above,  the  Secretary  of  the 
Navy  directed  that  this  officer  be  enjoined  to  familiarize  himself  more  fully  with 
this  phase  of  his  naval  duties  (File:  MM-Reed,  Clayton  L/A17-22  ( 300424),  April 
24,  1930). 


1.  E VIDENCE : circumstantial,  erroneously  excluded. 

2.  WITNESSES : credibility  and  impeachment  of. 

3.  SETTING  ASIDE : proceedings,  findings,  and  acquital  disapproved — irregu- 

larities— in  proceedings. 

The  evidence  in  a case  in  which  accused  was  charged  with  robbery  clearly 
disclosed  that  one  Mrs.  White  was  robbed  of  her  pocketbook  by  two  men 
dressed  in  enlisted  men’s  blue  naval  uniform.  T he  corpus  delicti  of  the  offense 
alleged  having  thus  been  proved,  the  identity  of  accused  as  one  of  the  men 
perpetrating  the  crime  was  the  all-important  fact  which  the  court  had  to 
determine.  His  defense  was  in  the  nature  of  an  alibi.  The  evidence  of  the 
prosecution  was  very  strong,  being  based  on  the  direct  testimony  of  three 
witnesses  who  positively  identified  the  accused,  and  who  were  in  no  way  im- 
peached except  by  the  alibi  testimony,  of  the  defense  above  referred  to.  Never- 
theless the  court  acquitted  the  accused. 

(1)  In  attempting  to  establish  the  identity  of  accused  and  his  connection 
with  the  robbery,  the  judge  advocate  made  repeated  efforts  to  introduce  in 
evidence  the  fact  that  a compact,  which  was  in  the  handbag  taken  from  Mrs. 
White  the  night  of  the  robbery,  was  subsequently  found  in  the  personal  locker 
of  accused.  Objection  by  the  accused  to  all  questions  tending  to  prove  this 
fact  was  sustained  by  the  court  on  the  ground  of  irrelevancy.  The  fact  that 
articles  taken  at  the  time  of  the  robbery  were  subsequently  found  in  the  un- 
explained possession  of  the  accused  was  vitally  and  materially  relevant  for  the 
purpose  of  establishing  the  identity  of  the  accused  (citing  226  U.  S.  520;  229 
Fed.  516;  112  Fed.  242).  “The  fact  that  the  fruits  of  the  crime  were  found 
in  the  possession  of  the  accused  is  always  competent  to  be  shown  in  evidence” 
after  the  corpus  delicti  of  the  crime  has  been  established  (8  R.  C.  L.,  Crim.  Law, 
sec.  180).  Evidence  that  the  compact  in  question  was  found  in  the  possession 
of  the  accused  would  certainly  have  shown  a circumstance  tending  to  connect 
the  accused  with  the  robbery.  “The  admissibility  of  circumstantial  evidence  in 
criminal  cases  is  too  well  established  to  need  the  citation  of  authority”  (8 
R.  C.  L.,  Crim,  Law,  sec.  172),  Accordingly,  held  that  the  court’s  ruling  sus- 
taining the  accused’s  objections  to  evidence  showing  that  a compact,  taken  at 
the  time  of  the  robbery  of  Mrs.  White,  was  [P.  9]  found  in  the  possession  of 
the  accused,  was  erroneous.  Further,  in  view  of  the  importance  of  establishing 
the  identity  of  the  accused  in  this  case,  held  that  this  erroneous  ruling  of  the 
court  resulted  in  a miscarriage  of  justice. 

(2)  It  was  further  noted  that  throughout  the  entire  proceedings  the  accused 
consistently  attempted  to  attack  the  credibility  of  one  of  the  main  prosecution 
winesses  by  asking  her  irrelevant  questions  on  cross-examination  and  by  calling 
witnesses  to  testify  to  irrelevant  matter  which  was  designed  to  cast  reflection 
by  reference  to  specific  incidents  bearing^  on  the  reputation  of  Mrs.  White. 
These  questions  were  properly  objected  to  by  the  judge  advocate  on  the  ground 
that  they  were  irrelevant  (citing  7 Fed.  2d,  313).  The  judge  advocate’s  objec- 
tions were  overruled  by  the  court  and  the  witness  was  allowed  to  answer. 
It  is  realized  that  a court  has  considerable  discretion  in  passing  upon  objections 
made  to  questions  relative  to  facts  collateral  to  the  issue.  However,  after  such 
questions  were  permitted  to  be  answered,  it  was  noted  that  the  accused  wTas 
allowed  to  introduce  witnesses  for  the  sole  purpose  of  discrediting  the  prosecu- 
tion witness,  Mrs.  White,  by  showing  that  her  answers  made  to  said  questions 
were  incorrect.  Held,  that  this  was  highly  irregular  and  improper,  as  a witness 
cannot  be  impeached  by  showing  by  other  witnesses  the  falsity  of  his  testimony 
given  in  response  to  questions  asked  on  cross-examination  relative  to  collateral 
matter.  The  law  on  this  point  is  briefly  summarized  in  28  Ruling  Case  Law, 
page  613: 
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“The  rule  is  firmly  established  that  a witness  cannot  be  impeached  by 
showing  the  falsity  of  his  testimony  concerning  facts  collateral  to  the  issue. 
Or,  as  it  is  frequently  stated,  an  answer  by  a witness  upon  cross-examination, 
upon  a merely  collateral  matter,  cannot  be  contradicted.  If  he  be  asked 
as  to  a collateral  fact,  his  answer  is  conclusive  on  the  party  examining  him. 
and  it  is  not  allowable  to  a counsel  on  cross-examination  to  put  a question 
to  a witness  concerning  any  distinct  collateral  fact,  not  relevant  to  the 
issue,  for  the  purpose  of  disproving  the  truth  of  the  expected  answer  by 
other  witnesses.  * * 

The  law  as  above  expressed  is  the  general  rule  in  the  Federal  courts  (215  Fed. 
679). 

3.  The  Navy  Department  is  very  reluctant  to  pass  on  the  facts  in  a given  case 
where  there  is  any  evidence  at  all  to  sustain  the  court’s  finding,  and  would  have 
made  no  attempt  in  this  case  to  disturb  the  proceedings,  findings,  and  acquittal, 
in  spite  of  the  fact  that  the  prosecution’s  evidence  was  very  strong,  had  it  not 
been  for  the  irregularities  in  the  proceedings  detailed  above.  In  view  thereof, 
the  proceedings,  findings,  and  acquittal  were  disapproved  (File:  MM-Freeman, 
Thomas  F/A17-20  (300113),  April  22,  1930). 


[P.  10]  EVIDENCE,  DOCUMENTARY:  service  records:  (l)  procedure  in 

introducing;  (2)  record  of  proceedings. 

(1)  In  endeavoring  to  establish  identity  of  accused  by  fingerprints,  the  judge 
advocate  questioned  a witness  relative  to  fingerprints  contained  in  a service 
record  book,  which  service  record  book  had  not  at  the  time  been  introduced 
in  evidence.  Held,  that  such  procedure  on  the  part  of  the  judge  advocate  was 
irregular.  The  service  record  book  should  have  been  introduced  in  evidence 
prior  to  propounding  a question  to  the  witness  relative  to  certain  fingerprints 
contained  therein,  following  the  procedure  outlined  in  sections  385  and  856, 
Naval  Courts  and  Boards,  relative  to  the  introduction  of  documentary  evidence. 
However,  as  the  judge  advocate  subsequently  properly  introduced  in  evidence 
the  service  record  book  in  question,  the  error  of  the  judge  advocate  did  not 
materially  prejudice  the  rights  of  the  accused  (citing  C.  M.  O.  9-1929,  19). 

(2)  The  judge  advocate,  after  introducing  the  service  record  book,  made  it 
a physical  part  of  the  court-martial  record  as  an  exhibit,  instead  of  attaching 
certain  pertinent  descriptions  and  copies  of  pertinent  entries,  properly  certified 
as  to  their  correctness.  (See  Naval  Digest,  1916,  p.  577,  par.  24,  which  spe- 
cifically states  that  extracts  from  a service  record  book  should  not  be  embodied 
in  the  record  of  proceedings  but  that  certified  copies  should  be  appended.) 
The  procedure  followed  in  this  case  was  considered  extremely  irregular, 
especially  in  view  of  the  fact  that  the  Judge  Advocate  General  in  a letter  to  the 
judge  advocate  of  this  court  directed  him  upon  completion  of  the  trial  to  return 
all  papers  except  accused’s  current  service  record  which  would  be  delivered 
to  his  commanding  officer. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  in  the  case  were 
held  legal  (File:  MM-Prescott,  Arthur  A/A17-20  (300104),  March  28,  1930). 


FINDINGS:  charges,  findings  on,  improperly  recorded. 

Accused  having  pleaded  guilty  to  all  charges  and  specifications  preferred  against 
him,  the  court  recorded  its  finding  on  each  charge  as  follows:  “The  * * * 

charges  proved  by  plea.”  These  findings  were  not  correctly  recorded  as  required 
by  section  680,  Naval  Courts  and  Boards.  (As  to  proper  wording  of  findings  o? 
this  kind,  see  sec.  881,  N.  C.  & B.)  The  convening  authority  approved  the  pro- 
ceedings, findings,  and  sentence,  and  later  notified  the  Secretary  of  the  Navy  that 
the  court  in  this  case  had  been  dissolved.  The  proper  action  by  the  convening 
authority  would  have  been  to  return  the  record  of  proceedings  to  the  court  direct- 
ing that  it  reconvene  for  the  purpose  of  setting  out  in  the  record  in  revision  the 
proper  findings.  While  the  [P.  11]  record  as  it  now  stands  does  not  comply 
strictly  with  the  instructions  contained  in  Naval  Courts  and  Boards,  it  was 
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considered  that  the  interests  of  accused  were  not  prejudiced  thereby.  From  a 
consideration  of  the  record  as  a whole,  the  only  proper  finding  that  the  court 
could  have  reached  in  accordance  with  law  was  guilty  of  the  charges  (citing 
C,  M.  O.  7,  1929,  6). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  thereon,  were  held  legal  (File:  MM-Zuziela,  Fredk. 
F/A17-20  (300225),  April  5,  1930). 


PREVIOUS  CONVICTIONS  : deck  court  officer  failing  to  consider  record  of. 

Although  there  was  a record  of  previous  convictions,  the  deck  court  officer  failed 
to  consider  such  record  as  was  evinced  by  the  following  entry  made  in  the  hand- 
writing of  the  deck  court  officer  and  appearing  immediately  following  the  sen- 
tence: “Previous  convictions  not  considered.”  In  this  connection  attention  was 
called  to  section  689,  Naval  Courts  and  Boards,  and  it  was  pointed  out  that  the 
terms  thereof  are  mandatory  and  should  therefore  be  strictly  complied  with 
except  as  to  those  steps  in  the  procedure  which  do  not  arise  in  the  conduct  of  a 
trial  by  deck  court,  or  unless  the  record  of  previous  convictions  is  inadmissible  by 
reason  of  not  being  properly  authenticated  or  not  relating  to  the  current  enlist- 
ment of  the  accused  as  explained  in  sections  690  and  691,  Naval  Courts  and  Boards. 

The  Secretary  of  the  Navy  directed  that  the  attention  of  the  deck  court  officer 
be  invited  to  the  irregularity  pointed  out  above  in  order  that  it  might  be  avoided 
in  the  future  (Fite:  MM-Bogan,  John  W/A17-22  (3004111.  Auril  11,  1930;  see 
also  File:  MM-Wilson,  Wharton  W/A17-21  (300424);  MM-Gaffney,  Leonard 
J/A17-21  (300424),  April  24,  1930;  MM-Anderson,  Clarence  C/A17-21  (300424), 
April  24,  1930). 


RECORD  OF  PROCEEDINGS : summary  court  martial — errors  which  do  not 

INVALIDATE. 

Action  of  the  convening  authority  read,  in  part,  as  follows : “but  the  loss  of 
pay  is  remitted  to  $27  per  month.”  As  it  was  apparent  that  the  foregoing  action 
was  intended  as  only  a reduction  and  not  a remission  in  full  of  that  part  of  the 
sentence  pertaining  to  loss  of  pay,  the  proper  form  for  the  action  was  as  follows : 
“but  the  loss  of  pay  is  reduced  to  the  loss  of  $27  per  month.”  ( See  sec.  960.  N.  C. 
& B.,  footnote  87,  var.  2.) 

It  was  further  noted  that,  although  no  action  of  an  immediate  superior  in  com- 
mand was  endorsed  on  the  record,  the  convening  authority  did  not  sign  as  “senior 
officer  present.”  If  the  convening  authority  was  not  senior  officer  present,  the 
record  should  [P.  12]  have  been  forwarded  to  his  “immediate  superior  in 
command”  for  the  latter’s  action  (see  art.  32,  A.  G.  N.),  or,  in  case  the  convening 
authority  was  in  fact  “senior  officer  present,”  he  should  have  signed  his  action  as 
such  in  accordance  with  section  960,  Naval  Courts  and  Boards. 

It  was  further  noted  that  the  supply  officer’s  certification  of  checkage  of  loss 
of  pay  required  by  section  965,  Naval  Courts  and  Boards,  was  omitted. 

The  record  of  proceedings  was  returned  to  the  convening  authority  and  the 
Secretary  of  the  Navy  directed  that  the  irregularities  pointed  out  above  be 
corrected  and  that  the  record  be  returned  to  the  Office  of  the  Judge  Advocate 
General  upon  completion  thereof  (File:  MM-Johnson,  Milton  0/A17-21 

(800411),  April  11,  1930). 


SENTENCES:  illegal ; deprivation  of  liberty — deck  court. 

A deck-court  sentence  included  “deprivation  of  liberty  for  a period  of  twenty 
days.”  As  deprivation  of  liberty  is  not  one  of  the  sentences  provided  by  article 
30,  Articles  for  the  Government  of  the  Navy,  and  as  the  punishments  authorized 
thereby  as  modified  by  article  64  (b),  Articles  for  the  Government  of  the  Navy, 
are  the  only  ones  that  may  be  legally  adjudged  by  a sentence  of  a deck  court,  the 
Secretary  of  the  Navy  directed  that  that  part  of  the  sentence  involving  depriva- 
tion of  liberty  be  set  aside  (File:  MM- White,  Jessie  F/A17-22  (800424),  April 
24,  1930,  citing  Naval  Digest,  1916,  p.  164,  “Deprivation  of  liberty  on  shore  on 
foreign  station,”  par.  5). 
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1.  STATEMENT  OF  ACCUSED : inconsistent  with  plea. 

2.  ACCUSED : to  be  informed  of  his  rights. 

Accused  pleaded  guilty  to  the  charges  “Leaving  his  station  before  being  regu- 
larly relieved”  and  “Absence  from  station  and  duty  without  leave,”  and  then 
made  an  oral  statement  to  the  effect  that  at  the  time  of  committing  the  offenses 
alleged  he  was  pretty  much  under  the  influence  of  intoxicating  liquor  and  didn’t 
know  what  he  was  doing  and  that  he  had  no  intention  of  deserting  his  station 
and  duty.  The  court  convicted  the  accused  on  his  plea  of  guilty. 

(1)  In  view  of  the  statement  of  accused  referred  to  above,  the  court  erred  in 
failing  to  carry  out  the  provisions  of  section  667,  Naval  Courts  and  Boards,  1923 
(Change  No.  5).  However,  in  view  of  section  666,  Naval  Courts  and  Boards, 
which  provides  in  effect  that  failure  on  the  part  of  the  court  to  follow  the  provi- 
sions of  section  667,  Naval  Courts  and  Boards,  will  not  in  itself  form  the  basis 
for  the  disapproval  or  setting  aside  of  the  IP.  13]  proceedings,  findings,  and 
sentence  of  such  court,  held  that  this  error  did  not  invalidate  the  proceedings 
(citing  C.  M.  O.  4,  1929,  24). 

(2)  It  wTas  further  noted  that  the  accused  was  not  represented  by  counsel,  and 
having  made  a statement  not  under  oath,  the  record  should  have  contained  a 
statement  that  the  judge  advocate  informed  the  court  that  he  had  complied  with 
the  provisions  of  section  590,  Naval  Courts  and  Boards,  1923,  in  accordance  with 
the  instructions  contained  in  note  1 to  section  876,  Naval  Courts  and  Boards,  1923. 
An  omission  of  this  kind,  however,  has  been  held  not  sufficient  to  invalidate  the 
proceedings  (citing  C.  M.  O.  2,  1929,  7). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Saucier,  Julius  B/A17-20  (300317),  April  25,  1930). 


1.  STATEMENT  OF  ACCUSED:  record  failing  to  show  accused  did  not  desire 

to  make  statement. 

2.  ARGUMENTS:  recording  of. 

(1)  Accused  did  not  make  a statement  and  the  record  failed  to  contain  an 
entry  to  the  effect  that  the  accused  did  not  desire  to  make  a statement,  as  required 
by  section  665,  Naval  Courts  and  Boards. 

(2)  In  the  record  of  proceedings,  the  argument  of  accused  was  prefixed  with 
the  entry  “The  accused  made  an  oral  statement  as  follows,”  whereas  said  entry 
should  have  read  “the  accused  made  the  following  argument”  (citing  sec.  877, 
N.  C.  & B.,  var.  2,  note  3) . 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action  of 
the  convening  authority  approving  same,  were  held  legal  (File:  MM-Trader, 
George  E/A17-20  ( 300128),  March  25,  1930). 


1.  LANDS:  transfer  of  between  departments. 

2.  GIFTS : authority  to  accept — construction  'of  new1 2 * * * * 7  buildings  ; relocation 
and  demolition  of  existing  public  buildings. 

In  view7  of  Judge  Advocate  General’s  opinion  of  February  5,  1930  (File: 
NR1/A4-2  (291228)  ; C.  M.  O.  2,  1930,  20),  holding  that  there  is  no  authority 
of  law  for  the  Navy  Department  to  enter  into  a contract  relinquishing  the 
interest  of  the  United  States  in  the  naval  reservation  at  Otter  Cliffs,  Maine, 
in  exchange  [P.  14]  for  a tract  of  privately  owned  land,  alternative  plans 
wrere  suggested,  in  regard  to  which  it  was  held: 

(1)  Permanent  transfers  from  one  Government  department  to  another  for 
the  custody  and  control  of  real  estate  that  wTas  acquired  by  the  Government 
under  specific  appropriations  for  certain  designated  purposes  cannot  be  made 
without  express  authorization  of  the  Congress  (citing  33  Op.  Atty.  Gen.  288). 
The  naval  reservation,  Otter  Cliffs,  Maine,  was  acquired  under  a specific  ap- 

propriation for  that  purpose  contained  in  the  act  of  Congress  approved  July 

11,  1919  (41  Stat.  150),  and  therefore  it  may  not  be  exchanged  for  Big  Moose 
Island,  Schoodic  Peninsula  (which  is  part  of  the  Acadia  National  Park  lands), 
without  express  authorization  of  the  Congress. 
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(2)  The  acceptance  without  legislative  authority  of  a gift  in  the  nature  of 
the  construction  of  new  buildings  and  the  relocation  and  demolition  of  the 
present  public  buildings  would  violate  the  spirit  of  sections  3678  and  3732, 
Revised  Statutes,  and  also  section  3679,  Revised  Statutes,  as  amended  by  the 
deficiency  act  of  February  27,  1906  (34  Stat.  49).  These  statutes  in  substance 
prohibit  contracts  on  behalf  of  the  United  States  unless  they  are  either  author- 
ized by  law  or  under  an  appropriation  adequate  to  their  fulfillment  (see 
30  Op.  Atty.  Gen.  527  and  cases  therein  cited;  File:  NR1/A4-2  (291228), 
April  12,  1930). 


1.  MARK  OF  DESERTION:  removal — in  sanity. 

2.  DISCHARGE:  deserter  after  expiration  of  enlistment. 

A man  enlisted  in  the  Navy  under  an  assumed  name  September  11,  1919, 
and  was  declared  a deserter  therefrom  November  24,  1919.  Records  show 
previous  service  in  the  Army  and  a discharge  therefrom  February  12,  1919. 
Affidavits  indicated  periods  of  mental  derangement  during  his  Army  service, 
and  just  prior  to  his  enlistment  in  the  Navy  he  had  been  a patient  in  a hospital 
under  treatment  for  an  unbalanced  mind. 

Question  whether  or  not  the  mark  of  desertion  may  be  removed  in  this  case 
in  order  to  determine  man’s  right  to  compensation  under  the  Veterans’  Bureau, 
by  reason  of  the  representations  to  the  effect  that  he  was  probably  insane  at 
the  time  he  absented  himself  from  the  naval  service. 

The  medical  history  in  this  case  on  file  in  the  Navy  Department  showed  no 
entry  for  mental  or  nervous  conditions  at  time  of  enlistment  nor  at  any  time 
during  his  service  in  the  Navy.  Bureau  of  Medicine  and  Surgery  stated  that 
“It  is  believed  there  is  insufficient  evidence  to  show  the  presence  at  any  time 
of  real  mental  derangement.” 

(1)  Held:  That  in  view  of  the  above-quoted  statement  of  the  Chief  of  the 
Bureau  of  Medicine  and  Surgery,  and  in  the  absence  of  an  opinion  from  any 
responsible  authority  to  the  effect  that  he  [P.  15]  was  in  fact  insane  at  the 
time  either  of  his  enlistment  or  desertion,  the  Bureau  of  Navigation  would  not 
be  justified  in  removing  the  mark  of  desertion. 

(2)  Further  held,  that  this  man’s  enlistment  has  expired  and  there  is  no 
known  law  that  would  prohibit  a discharge  being  given  to  him.  If  he  were 
discharged  it  would  appear  that  he  would  be  entitled  to  such  assistance  by 
the  Veterans’  Bureau  as  is  warranted  by  his  Army  service  (File:  MM-Ellis, 
Win.  E/P13-8(2)  (291216),  March  31,  1930). 


MISCONDUCT:  disability  acquired  prior  to  entry  in  service — making  goo© 

TIME  LOST. 

An  enlisted  man  has  been  under  treatment  for  syphilis  since  September  2, 
1929,  the  medical  officer  diagnosing  the  case  at  that  time  stating  that  the  dis- 
ability was  not  the  result  of  the  man’s  own  misconduct,  it  having  been  con- 
sidered to  have  existed  prior  to  his  entry  into  the  naval  service.  This  was  later 
changed  to  misconduct  upon  the  same  assumption  that  the  disability  existed  prior 
to  enlistment.  The  man  made  a statement  before  a board  of  medical  survey  that 
he  did  not  believe  he  had  the  disease  when  he  enlisted  in  the  Navy  and  that 
if  he  had  it  now  it  had  been  innocently  acquired.  Medicine  and  Surgery  of 
opinion,  from  facts  presented,  that  the  disease  was  in  fact  acquired  previous 
to  enlistment. 

The  Navy  Department  has  previously  held  (File:  MM-Ramsdell,  Harold 
0/P2-5(2)  (270103)  ; C.  M.  Q.  2,  1927,  9,  10)  that  the  mere  fact  that  the  dis- 
ability was  contracted  prior  to  the  man’s  entry  into  the  naval  service  does  not 
in  itself  change  what  would  otherwise  be  considered  as  a disability  due  to  own 
misconduct  into  one  which  would  be  considered  as  having  been  innocently 
acquired,  and  that  in  such  case  the  man  should  be  required  to  make  good 
time  lost  because  of  absence  from  duty  due  to  that  disability. 

In  view  of  the  foregoing,  held  that  the  disability  in  this  case  was  due  to 
own  misconduct  and  that  the  man  should,  therefore,  be  required  to  make  good 
the  time  lost  because  of  absence  from  duty  due  to  this  disability  (File:  MM- 
Burgess,  Albert/P2-5(2)  (300407),  April  21,  1930). 
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NAVAL  RESERVE  OFFICERS’  TRAINING  CORPS : commissioning  of  gradu- 
ates IN  NAVAL  RESERVE — POSTDATING  COMMISSION  AND  OATH  OF  OFFICE — NUMBER- 
ING OF  COMMISSIONS  FOR  PRECEDENCE  PURPOSES. 

Question  whether  it  is  legal  for  graduates  of  the  Naval  Reserve  Officers’ 
Training  Corps  who  are  commissioned  to  accept  the  commission  and  take  the 
oath  of  office  prior  to  the  actual  date  upon  which  said  commission  is  intended 
to  become  effective. 

[P.  16]  Held:  Persons  appointed  to  the  commissioned  grades  in  the  Naval 
Reserve  are  commissioned  by  the  President  (34  U.  S.  C.,  sec.  754).  The  Presi- 
dent may  postdate  these  commissions  so  that  they  will  become  effective  on  a 
given  future  date.  An  individual  who  has  received  a postdated  commission  may 
execute  an  official  oath  of  office  prior  to  the  date  upon  which  his  appointment 
becomes  effective,  said  oath  of  office  to  bear  the  same  date  as  the  effective  date 
of  his  appointment,  and  to  be  deposited  with  the  proper  authorities  to  become 
effective  upon  the  date  he  assumes  office  under  his  commission  (22  R.  C.  L.  451). 

The  law  authorizing  the  Naval  Reserve  Officers’  Training  Corps  (34  U.  S.  C., 
sec.  821),  and  regulations  prescribed  by  the  President  in  pursuance  thereof, 
do  not  require  the  precedence  numbers  to  be  entered  on  the  respective  commis- 
sions of  the  officers  commissioned  in  the  Naval  Reserve.  Such  numbers  may  be 
subsequently  assigned  by  letter  or  in  any  other  administrative  manner  that  the 
Bureau  of  Navigation  may  deem  expedient  (File:  QR4/P14-5  (300320),  April 
23,  1930). 


1.  OATHS  : ADMINISTRATION  OF — EXECUTIVE  OFFICER  OF  NAVAL  AIR  STATION. 

2.  NAVY  YARDS  AND  STATIONS:  naval  training  station  defined  as  not 

INCLUDING  NAVAL  AIR  STATION,  HAMPTON  ROADS,  VA. 

Held:  (1)  The  executive  officer  of  a naval  air  station  is  not  authorized  under 
section  409,  Naval  Courts  and  Boards,  to  administer  oaths  unless  of  or  above  the 
rank  of  a commander. 

(2)  The  naval  air  station,  naval  operating  base,  Hampton  Roads,  Va.,  is 
primarily  a fleet  air  base  and  not  a naval  training  station  within  the  meaning 
of  section  409,  Naval  Courts  and  Boards.  (See  par.  E,  Bu.  Nav.  Manual,  and 
sec.  2,  ch.  IV,  Bu.  Aero.  Manual,  art.  403  (L)  ; File:  NA8/A17-6  ( 5)  (300314), 
April  22,  1930.) 


PRESUMPTION  OF  DEATH:  (l)  seven  years’  absence  does  not  raise  pre- 
sumption OF  DEATH  IF  OTHERWISE  EXPLAINABLE;  (2)  EXPIRATION  OF  ENLISTMENT 
PRECLUDES  NECESSITY  OF  DETERMINING  QUESTION  OF  DEATH. 

A machinist’s  mate,  second  class,  disappeared  from  the  U.  S.  S.  Pittsburgh 
on  December  18,  1920,  and  bas  been  carried  on  the  rolls  of  the  Bureau  of  Navi- 
gation as  “missing”  since  that  date.  Seven  years  having  now  elapsed  since  his 
disappearance,  final  decision  requested  as  to  whether  or  not  he  did  in  fact  lose 
his  life. 

The  court  of  inquiry  convened  in  the  case  at  the  time  of  the  man’s  disap- 
pearance assigned  two  theories  as  to  his  disappearance,  (a)  that  he  had  prob- 
ably gone  on  deck  and  purposely  thrown  himself  overboard,  or  (&)  possibly  hid 
himself  on  board  and  subsequently  escaped  from  the  ship  to  the  port  of  Cher- 
bourg [P.  17]  with  the  intention  to  desert.  There  was  evidence  presented 
before  the  court  of  inquiry  to  show  that  he  might  readily  wish  to  keep  his 
whereabouts  unknown  if  he  did  escape  from  the  ship  to  the  port  at  Cherbourg. 
The  proceedings,  findings,  and  opinion  of  the  court  of  inquiry  were  approved  by 
the  Secretary  of  the  Navy  February  18,  1921,  and  no  additional  information  has 
been  obtained  from  any  source  since  that  time.  The  man’s  enlistment  expired 
January  13,  1923. 

Held:  (1)  While  it  has  been  held  that  after  an  unexplained  absence  of  a 
person  for  a period  of  seven  years  the  presumption  that  life  still  exists  ceases 
(citing  97  U.  S.  628;  185  U.  S.  308),  the  fact  that  a man  is  absent  without  being 
heard  of  for  a period  of  seven  or  more  years  does  not  raise  the  presumption  of 
death  where  the  circumstances  are  such  as  to  account  for  his  not  being  heard  of 
without  assuming  death. 


1416  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  4—1930] 

(2)  Since  the  enlistment  of  this  man  has  expired,  his  connection  with  the 
naval  service  has  terminated  as  fully  as  though  he  had  been  regularly  discharged. 
This  fact  precludes  the  necessity  of  the  Navy  Department’s  determining,  for 
administrative  purposes  under  its  jurisdiction,  whether  he  is  now  dead  (citing 
File:  MM-Carpenter,  Leon  N/P19-5  (290408),  June  18,  1929;  C.  M.  O.  6,  1929,  18; 
File:  MM-Dough,  Merious  C/P6-2  (291116),  December  4,  1929;  File:  MM-Eibes, 
John  H/P19-5  (300313),  April  22,  1930). 


PUBLIC  PROPERTY:  (i)  sales:  war  supplies — water  system,  quantico,  va. 

(2)  WATER  SUPPLY,  MARINE  CORPS  RESERVATION,  QUANTICO,  VA. DISTRIBUTION  OP 

EXCESS  TO  TOWN  OF  QUANTICO,  VA. CONSTITUTION  OF  UNITED  STATES,  ARTICLE  IV, 

SECTION  3,  CLAUSE  2,  CONSTRUED. 

(1)  When  the  Navy  took  over  the  land  comprising  the  Marine  Corps  Reserva- 
tion, Quantico,  Va.,  in  1918,  including  the  entire  water  system  thereon,  water 
mains  were  laid  and  connections  made  to  forty-two  or  more  houses,  and  water 
meters  installed  at  the  expense  of  the  United  States.  The  town  of  Quantico 
having  since  been  incorporated  and  there  appearing  to  be  no  reason  why  the 
Marine  Corps  should  continue  to  assume  the  obligation  of  maintaining  the  water 
mains  or  distributing  the  water  under  the  present  plan  of  collecting  water  rentals 
from  individuals,  held  that  the  part  of  the  water  system  at  the  Marine  Corps 
Reservation,  Quantico,  Va.,  that  is  located  within  the  corporate  limits  of  the  town 
of  Quantico  and  consisting  of  water  pipes  and  meters,  may  be  sold  as  war  supplies 
under  the  provisions  of  the  act  of  July  9,  1918  (40  Stat.  850  ; 40  U.  S.  C.,  Sup.  Ill, 
sec.  314),  and  that  there  is  no  legal  objection  to  the  acceptance  of  an  offer  of  $250 
from  the  town  of  Quantico  therefor. 

(2)  Held  further,  that  from  the  water  supply  that  is  surplus  to  the  needs  of 
Marine  Corps  authorities,  water  may  be  furnished  [P.  18]  for  use  of  the  town 
of  Quantico  through  a meter  to  be  located  at  the  boundary  line  of  the  Marine 
Corps  Reservation  and  connecting  with  said  water  system  (distinguishing  J.  A.  G. 
opinion  of  November  27,  1928,  File:  L11-8/NP9  (280913)).  Such  a disposition 
of  the  surplus  water  would  not  be  a disposition  of  public  property  in  the  sense 
that  it  would  be  a violation  of  article  IV,  section  3,  clause  2,  of  the  Constitution  of 
the  United  States,  giving  to  Congress  the  power  to  dispose  of  property  belonging 
to  the  United  States  (citing  22  Op.  Atty.  Gen.  240  and  34  Op.  Atty.  Gen.  320). 
However,  the  privilege  of  thus  receiving  water  from  the  Marine  Corps  Reserva- 
tion system  is  dependent  on  the  continued  existence  of  an  ample  supply  that  is 
surplus  to  the  needs  of  the  Marine  Corps  authorities,  and  said  privilege  is 
revocable  at  any  time  in  the  discretion  of  the  Secretary  of  the  Navy  (File: 
KP94/N26-6  ( 290812),  April  11,  1930). 


REGULATIONS  : exceptions  to  or  waivers  in  particular  case — commutation  of 

RATIONS. 

Held:  Regulations  restricting  the  payment  of  commutation  of  rations  at  the 
rate  of  fifty  cents  per  diem  to  married  noncommissioned  officers  of  the  first  three 
pay  grades,  including  that  of  first  sergeant  (art.  14-97,  Marine  Corps  Manual), 
which  regulations  were  adopted  in  execution  of  a statute  (act  of  July  11,  1919, 
34  U.  S.  C.,  sec.  976),  cannot  be  waived  in  a particular  case  so  as  to  permit  pay- 
ment of  such  commutation  to  an  unmarried  first  sergeant  (File:  MM -Van  Horn, 
Jos.  0/L16-8  (300226),  March  11,  1930,  citing  21  Comp.  Dec.  482). 


SENTENCES : solitary  confinement  on  bread  and  water — execution  of,  inter- 
rupted— CONVENING  AUTHORITY’S  POWER  TO  REMIT. 

Held:  A man  sentenced  to  such  a conditional  punishment  as  solitary  confine- 
ment on  bread  and  water  should,  under  the  terms  of  the  sentence,  be  required 
actually  to  serve  the  entire  period  provided  for  by  the  sentence  unless  this  sen- 
tence is  mitigated  by  the  convening  authority  or  the  immediate  superior  in  com- 
mand, acting  as  reviewing  authority,  or  by  the  Navy  Department. 
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If,  while  a man  is  undergoing  a sentence  of  solitary  confinement  on  bread  and 
water,  said  confinement  is,  in  the  opinion  of  the  surgeon  or  senior  medical  officer 
present,  given  in  writing,  producing  serious  injury  to  the  health  of  the  man  sen- 
tenced, said  man  should  be  immediately  released  from  said  confinement  by  his 
commanding  officer  and  the  officer  ordering  the  court  should  forthwith  remit 
the  unexecuted  portion  of  said  sentence  of  solitary  confinement  on  bread  and 
water  (art.  33,  Articles  for  the  Government  of  the  Navy;  sec.  110,  N.  C.  & B.). 

[P.  19]  If  for  any  other  reason  it  becomes  necessary  to  interrupt  a sentence 
of  solitary  confinement  on  bread  and  water,  as,  for  instance,  where  it  becomes 
necessary  to  place  a man  in  the  hospital  because  of  some  injury,  ailment,  or  dis- 
ease not  arising  directly  from  the  nature  of  his  confinement,  the  sentence  should 
be  immediately  but  only  temporarily  suspended  for  this  purpose.  In  this  latter 
case,  when  the  cause  for  such  temporary  suspension  has  been  eliminated,  the 
unexpired  portion  of  the  sentence  should  be  executed  as  the  officer  ordering  the 
court,  except  as  stated  above,  is  powerless  to  take  any  mitigating  action  on  a 
sentence  after  having  once  acted  thereon  (Naval  Digest,  1916,  p.  115,  par.  62, 
and  p.  562,  par.  56).  If,  however,  after  the  man  is  discharged  from  the  hospital 
or  becomes  otherwise  physically  fit  for  the  execution  of  the  remainder  of  the 
sentence,  his  commanding  officer  feels  that  the  ends  of  justice  have  been  served, 
he  may  request  that  the  unexecuted  portion  of  the  sentence  be  remitted  by  the 
Navy  Department,  the  remaining  portion  of  said  sentence  being  held  in  abeyance 
pending  the  Navy  Department’s  action  (File:  MM-Kavolius,  Vincent  W/A17-21 
(300225),  April  4,  1939). 

C.  M.  O.  5—1930 

[P.  3]  CHARGES  AND  SPECIFICATIONS:  “due  form  and  technically  cor- 
rect”— EFFECT  OF  FINDING  BY  COURT. 

COMMANDING  OFFICER : responsibility  of,  navigation  of  vessel — construc- 
tion OF  NAVY  REGULATIONS  RELATING  THERETO. 

SETTING  ASIDE : finding  on  specification  disapproved  as  not  in  accordance 

WITH  EVIDENCE. 

Lieutenant  William  L.  Ware,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Acting  Secretary  of  the  Navy  at  the  U.  S.  submarine  base, 
New  London,  Conn.,  April  15,  1930,  and  was  convicted  of  the  following  charge: 
Through  negligence  suffering  a vessel  of  the  Navy  to  be  run  upon  a shoal  (3 
specs.:  1 proved,  2 and  3 not  proved). 

The  court  sentenced  the  accused  to  lose  ten  numbers  in  his  grade. 

On  May  20,  1930,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record: 

“1.  In  reviewing  the  foregoing  general  court-martial  case  of  Lieutenant 
William  L.  Ware,  U.  S.  Navy,  it  is  noted  that  the  accused  was  tried  on  the 
charge,  through  negligence  suffering  a vessel  of  the  Navy  to  be  run  upon 
a shoal’  under  which  were  laid  three  specifications.  The  first  specification 
alleged  negligence  in  proceeding  in  the  general  direction  of  the  harbor 
entrance,  the  visibility  being  low  because  of  a snowstorm,  and  the  ship’s 
position  being  in  doubt ; the  second  alleged  negligence  in  failing  to  take 
soundings  with  the  hand  lead;  and  the  third  alleged  negligence  in  failing 
to  have  the  dead  reckoning  position  of  the  ship  plotted  correctly,  or  in 
detail.  The  court  found  specification  1 proved,  specifications  2 and  3 not 
proved,  and  the  accused  guilty  of  the  charge. 

“2.  In  finding  the  above  charge  and  specifications  thereunder  in  due  form 
and  technically  correct  the  court  indicated  that  it  believed  each  specification 
to  allege  an  offense  [P.  4]  and  to  support  the  charge.  Evidence  was 
adduced,  in  support  of  specification  3,  from  wilich  it  is  clear  that  the  ac- 
cused failed  to  have  the  dead  reckoning  position  of  the  ship  under  his 
command  plotted  correctly,  or  in  detail,  as  alleged.  From  other  evidence 
adduced  it  is  apparent  that  had  this  been  done  the  accused  could  readily 
have  seen  that  he  was  navigating  his  ship  into  dangerous  waters.  This 
office  is  therefore  of  the  opinion  that  the  court  should  have  found  specifi- 
cation 3 proved.  The  contention  of  the  accused  that  no  offense  was  alleged 
in  this  specification  because  Navy  Regulations  do  not  specifically  state  that 
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the  dead  reckoning  position  shall  be  plotted  was  entirely  without  merit 
In  this  connection  see  C.  M.  O.  27,  1916,  5,  which  says,  in  part : 

“ ‘Not  only  is  it  impracticable  to  anticipate  in  the  Navy  Regulations 
every  contingency  which  may  possible  arise  but  an  attempt  to  do  so  would 
not  be  conducive  to  the  proper  development  of  character  and  officerlike 
qualities.  * * * The  language  used  in  an  officer’s  commission  imposes 

upon  him  the  responsibility  for  the  efficient  performance  of  duties  of  his 
grade  and  no  court  would  be  justified  in  relieving  of  culpability  an  officer 
who  failed  to  perform  such  duties  as  were  imposed  by  the  broad  terms  of 
his  commission  and  by  the  customs  of  the  service,  merely  because  such 
duties  were  not  definitely  enumerated  in  the  regulations.’  ” 

In  view  of  the  above,  it  is  recommended  that  the  finding  on  specification  3 
be  disapproved. 

“3.  Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
are,  in  the  opinion  of  this  office,  legal.” 

On  May  27,  1930,  the  Secretary  of  the  Navy  approved  the  proceedings,  find- 
ings, and  sentence,  subject  to  the  remarks  of  the  Judge  Advocate  General. 
Accordingly,  the  finding  on  specification  3 was  disapproved. 


CHARGES  AND  SPECIFICATIONS:  multiplicity  of  findings  on  one  charge 

AND  SPECIFICATION  THEREUNDER  SET  ASIDE. 

Marine  Gunner  Llewelyn  Jenkins,  Junior,  U.  S.  Marine  Corps,  was  tried  by 
general  court  martial  by  order  of  the  Secretary  of  the  Navy,  at  the  Navy  Yard, 
Portsmouth,  N.  H.,  April  30,  1930,  and  was  convicted  of  the  following  charges: 

Charge  I. — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapaci- 
tated for  the  proper  performance  of  duty  due  to  previous  indulgence  in  intoxi- 
cating liquors). 

The  court  sentenced  the  accused  to  lose  five  years’  seniority  in  the  date  of 
his  warrant  as  marine  gunner,  to  lose  corresponding  rank  in  the  list  of  marine 
gunners  of  the  Marine  Corps,  and  to  [P.  5]  lose  fifty  dollars  of  his  pay  per 
month  for  a period  of  twelve  months,  total  loss  of  pay  amounting  to  six  hundred 
dollars. 

On  May  13, 1930,  the  Judge  Advocate  General  of  the  Navy  placed  the  following 
remarks  on  the  record: 

* * * 

“2.  The  charges  in  this  case  are  based  upon  the  same  circumstances  and 
are  so  drawn  to  provide  for  the  exigencies  of  proof.  As  the  evidence  ad- 
duced at  the  trial  clearly  established  the  fact  that  the  offense  committed 
was  drunkenness  and  not  conduct  to  the  prejudice  of  good  order  and  disci- 
pline, it  is  therefore  recommended  that  the  findings  under  charge  II  and 
specification  thereunder  be  set  aside. 

“3.  Subject  to  the  foregoing  remarks  and  recommendation,  it  is  the  opin- 
ion of  this  office  that  the  proceedings,  findings  on  charge  I and  specification 
thereunder  and  sentence  are  legal.” 

On  May  19,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence  subject  to  the  remarks  of  the  Judge  Advocate  General. 
Accordingly  the  findings  on  charge  II  and  specification  thereunder  were  set 
aside. 


1.  CHARGES  AND  SPECIFICATIONS:  not  in  due  form  and  technically 

CORRECT. 

2.  MANSLAUGHTER:  involuntary:  ( a ) charging  of — use  of  word  “feloni- 

ously”; (&)  PROOF  OF. 

3.  CLEMENCY : exercise  of,  by  court. 

4.  SENTENCES : inadequate  ; clemency  denied. 
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Lieutenant  (junior  grade)  William  A.  Watson,  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  by  order  of  the  commander  Destroyer  Squadrons,  Scouting 
Fleet,  United  States  Fleet,  on  board  the  U.  S.  S.  Dollin,  on  March  17,  1930,  on 
the  following  charge:  Conduct  to  the  prejudice  of  good  order  and  discipline 
<2  specs.:  (1)  involuntary  manslaughter;  (2)  endangering  the  lives  of  others. 

(1,  2a)  The  accused  objected  to  the  specifications  as  originally  preferred 
against  him  on  the  ground  that  they  failed  to  state  an  offense,  first  because 
the  word  “feloniously”  was  omitted  in  specification  1,  and  second,  because  of 
the  use  of  the  word  “accidentally”  in  both  specifications.  The  court  pronounced 
the  specifications  not  in  due  form  and  technically  correct  and  forwarded  a 
communication  to  the  convening  authority  in  which  the  court  agreed  in  sub- 
stance with  the  objection  of  the  accused.  The  convening  authority  then  pre- 
ferred new  specifications  which  were  in  due  form  and  technically  correct. 

The  court  convicted  the  accused  of  the  charge,  finding  the  first  specification 
proved  in  part,  proved  except  the  word  “feloniously,”  which  was  found  not 
proved,  and  the  second  specification  proved,  with  minor  exceptions. 

[P.  6]  The  court  sentenced  the  accused  to  lose  100  numbers  in  his  grade,  but 
4 of  7 members  of  the  court  recommended  the  accused  to  the  clemency 
of  the  reviewing  authority  “in  consideration  of  the  mitigating  circumstances 
shown  by  the  evidence  to  have  existed  in  connection  with  the  offenses  set  forth 
in  the  specifications,  in  consideration  of  the  evidence  presented  before  the  court 
as  to  the  previous  carefulness,  thoroughness,  and  zeal  shown  by  the  accused  in 
the  performance  of  his  duty,  in  consideration  of  the  high  standing  of  the  accused 
with  his  immediate  superiors,  and  in  view  of  the  excellent  impression  made  by 
the  accused  during  the  conduct  of  his  trial,  throughout  which  period  his  manner 
was  one  of  manliness,  frankness,  and  evident  desire  to  assist  the  court  to  the 
utmost  in  obtaining  a true  picture  of  all  incidents  leading  up  to  the  unfortunate 
accident.” 

On  April  5,  1930,  the  convening  authority  stated,  in  part,  as  follows : 

(2a,  &)  “Involuntary  manslaughter  is  a felony  at  common  law.  Section  355 
(Criminal  Code,  March  4,  1909),  Statutes  at  Large  (35  Stat.  1152),  provides  that 
all  offenses  which  may  be  punished  by  death,  or  imprisonment  for  a term  exceed- 
ing 1 year,  shall  be  deemed  felonies.  The  limitations  of  punishments  prescribed 
by  the  President  fixes  3 years,  imprisonment  as  the  maximum  punishment  for 
involuntary  manslaughter.  Hence,  involuntary  manslaughter  is  made  a felony 
by  Federal  statute. 

“In  drawing  up  a specification  to  support  a charge  of  manslaughter,  which  in 
court-martial  procedure  is  laid  under  the  charge  of  conduct  to  the  prejudice  of 
good  order  and  discipline,  facts  must  be  alleged  which  in  themselves  constitute 
that  crime.  That  rule  is  properly  followed  in  this  case,  the  facts  alleged  con- 
stituting involuntary  manslaughter,  caused  by  the  commission  of  a legal  act 
without  due  caution  and  circumspection.  The  word  ‘feloniously’  is  used  in  the 
specification  to  show  that  a felony  is  being  charged.  To  quote  from  the  Naval 
Digest,  1916,  page  236 : ‘Feloniously.  2.  Definition — The  word  “feloniously”  has 
no  special  inherent  meaning ; it  is  a mere  technical  word  used  to  designate  offenses 
which  were  declared  a felony  at  common  law  or  offenses  of  considerable  gravity 
which  are  declared  felonies  by  statute.  It  is  descriptive  of  the  offense,  and  if  the 
facts  proved  establish  a felony  then  the  crime  was  committed  feloniously  (File 
26251-3252,  J.  A.  G.,  April  28, 1910,  p.  2;  see  also  G.  C.  M.  Rec.  28796  (argument  of 
counsel)  ; C.  M.  O.  42-1909,  9^10;  30,  1910,  7;  23,  1911,  2-12;  Manslaughter,  13 
(p.  353).’  In  this  case,  the  facts  which  have  been  found  proved  by  the  court 
establish  a felony,  and  the  omission  of  the  word  ‘feloniously’  in  the  findings  of 
the  court  does  not,  in  the  opinion  of  the  convening  authority,  affect  the  validity 
of  the  specification. 

[P.  7]  “Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sen- 
tence of  the  general  court  martial  in  the  foregoing  case  of  Lieutenant  (Junior 
Grade)  William  A.  Watson,  U.  S.  Navy,  are  approved.  He  will  be  released  from 
arrest  and  restored  to  duty.” 

(3,  4)  On  May  7,  1930,  the  Judge  Advocate  General  placed  the  following  re- 
marks on  the  record : 

“1.  From  the  evidence  adduced  in  the  foregoing  case  of  Lieutenant  (Junior 
Grade)  William  A.  Watson,  U.  S.  Navy,  it  is  apparent  that  the  accused  was 
guilty  of  gross  negligence  in  handling  the  machine  gun  under  his  charge  and 
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that  this  negligence  resulted  in  one  homicide  and  the  serious  wounding  of 
several  other  persons.  In  view  thereof,  and  in  reference  to  the  recommenda- 
tion to  clemency  signed  by  four  members  of  the  court,  it  would  appear  that 
the  court  had  already  exercised  clemency  and  had  usurped  the  prerogative  ! 
of  the  reviewing  authority  in  this  regard  by  adjudging  an  inadequate  sentence. 

“2.  Subject  to  the  above,  it  is  the  opinion  of  this  office  that  the  proceedings, 
findings,  and  sentence,  and  the  action  of  the  convening  authority  thereon,  are 
legal.” 

On  May  10,  1930,  the  Chief  of  the  Bureau  of  Navigation  stated  that  the  Bureau 
of  Navigation  did  not  recommend  approval  of  the  clemency  recommendation  for 
the  reason  that  “the  accused  violated  the  first  rule  of  safety  when  he  directed 
that  a dangerous  weapon  be  loaded  while  it  was  pointed  at  a ship’s  crew,  and  this 
prior  to  assuring  himself  that  the  ‘safety’  was  locked.” 

On  May  13,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General. 


CONDUCT  UNBECOMING  AN  OFFICER  AND  A GENTLEMAN : what  consti- 
tutes. 

SETTING  ASIDE:  finding  and  acquittal  disapproved  as  not'  in  accordance 

WITH  EVIDENCE. 

Lieutenant  (Junior  Grade)  William  B.  Krieg,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  in  chief,  United  States  Asiatic  Fleet,  on 
board  the  U.  S.  S.  Black  Hawk,  on  February  19,  1930,  and  was  acquitted  of  the 
following  charge:  Conduct  unbecoming  an  officer  and  a gentleman  (2  specs.:  (1) 
without  knowledge  or  consent  of  the  owner  using  an  automobile,  and  (2)  appear- 
ing in  the  public  streets  of  municipality  improperly  attired  in  an  undershirt  and 
dungaree  trousers). 

On  March  12,  1930,  the  convening  authority  placed  the  following  remarks  on  the 
record : 

“The  court  ruled  that  the  specifications  were  in  due  form  and  technically 
correct.  The  evidence  adduced  was  sufficient  to  prove  the  specifications,  and 
no  defense  was  offered  to  directly  rebut  the  allegations  contained  in  the 
specifications. 

[P.  8]  “The  convening  authority  is  unable  to  understand  how  a majority 
of  the  members  of  this  court  could  subscribe  to  the  findings  unless  it  was  their 
belief  that  the  accused’s  acts  were  those  to  be  expected  from  an  officer  and  a 
gentleman.  In  this,  the  convening  authority  does  not  concur. 

“Subject  to  the  above  remarks,  the  proceedings  in  the  foregoing  case  of 
William  B.  Krieg,  lieutenant,  junior  grade,  U.  S.  Navy,  are  approved. 

“The  findings  and  acquittal  are  disapproved.” 

On  May  22.  1930.  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings  in  this  case  and  the  action  of  the  convening  authority  in  approving 
the  proceedings  and  disapproving  the  findings  and  acquittal  were  legal. 


1.  EVIDENCE : extenuation — introduction  of. 

2.  SENTENCES : inadequate. 

3.  CLEMENCY : recommendation  for  not  approved. 

Lieutenant  Commander  Martin  B.  Stonestreet,  U.  S.  Navy,  was  tried  by  generfd 
court  martial  by  order  of  the  commandant,  fourteenth  naval  district,  at  the  U.  S. 
Navy  Yard,  Pearl  Harbor,  T.  H.,  on  April  18,  1930,  and  was  found  guilty  by  plea 
of  the  following  charge:  Drunkenness. 

The  court  sentenced  the  accused  to  lose  fifteen  numbers  in  his  grade. 

The  members,  of  the  court  unanimously  recommended  the  accused  to  the  clem- 
ency of  the  reviewing  authority  “in  consideration  of  the  evidence  from  which  it 
appears  that  the  accused  has  had  an  unusual  amount  of  sea  duty  and  duty  in  the 
Tropics,  involving  as  it  did  undue  separation  from  his  family,  which  might  account 
for  his  marital  difficulties  and  cause  an  abnormal  frame  of  mind.” 
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On  April  29,  1980,  the  convening  authority  placed  the  following  remarks  on  the 
record : 

(1)  “In  reviewing  the  proceedings  in  the  foregoing  case  it  is  noted  that 
evidence  in  mitigation  was  received  prior  to  the  finding.  In  the  event  that 
the  defense  desires  to  introduce  evidence  in  mitigation,  such  evidence  should 
be  introduced  after  the  court  has  arrived  at  its  finding. 

“Subject  to  the  above  remarks,  the  proceedings  and  findings  of  the  general 
court  martial  in  the  foregoing  case  of  Lieutenant  Commander  Martin  B. 
Stonestreet,  U.  S.  Navy,  are  approved. 

(2)  “The  convening  authority  is  of  the  opinion  that  the  sentence  adjudged 
is  not  adequate  for  the  offense  charged.  The  sentence  is  approved  only  in 
order  that  the  accused  may  not  entirely  escape  punishment. 

“Lieutenant  Commander  Martin  B.  Stonestreet.  U.  S.  Navy,  will  be  released 
from  arrest  and  restored  to  duty.” 

[P.  9]  On  May  17,  1930,  the  Chief  of  the  Bureau  of  Navigation  placed  the 
following  remarks  on  the  record : 

******  * 

(3)  “In  the  opinion  of  this  Bureau,  it  is  especially  encumbent  upon 
aviators  (particularly  when  on  duty)  to  avoid  the  use  of  intoxicating  liquor. 
Because  of  the  seriousness  of  the  offense,  and  the  action  of  the  convening 
authority  hereon,  the  clemency  advice  of  the  court  is  not  recommended  for 
approval.” 

On  May  21,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  remarks 
of  the  Chief  of  the  Bureau  of  Navigation. 


ATTEMPTING  TO  DESERT:  evidence — overt  act,  summary  court  martial. 

The  overt  act  alleged  in  a summary  court-martial  specification  charging  an 
attempt  to  desert  consisted  of  an  attempt  to  leave  the  naval  station  through  an 
unauthorized  exit.  The  prosecution  established  that  accused  attired  himself  in 
dress  blue  uniform  which  was  not  the  uniform  of  the  day,  that  he  had  on  his 
person  an  extra  pair  of  socks  and  a quantity  of  doughnuts,  and  that  he  had 
left  his  barracks  and  had  proceeded  to  the  station  barber  shop  and  was  waiting 
there  for  the  purpose  of  obtaining  a hair  cut  at  the  time  of  his  apprehension. 
These  acts  were  the  only  steps  shown  to  have  been  taken  by  the  accused 
toward  deserting,  and  they  were  too  remote  in  their  proximate  relation  to  the 
specific  overt  act  alleged  to  constitute  an  attempt  to  leave  the  naval  station 
by  a particular  unauthorized  exit.  These  acts  were  only  preparatory,  and  it 
is  a well-established  principle  of  criminal  law  that  mere  preparations  looking 
toward  the  commission  of  a crime  are  not  overt  acts,  which,  coupled  with  a 
criminal  intent,  will  constitute  an  attempt  (citing  C.  M.  O.  85-1920,  12).  There- 
fore, the  Secretary  of  the  Navy  directed  that  the  findings  and  sentence  in  the 
case  be  set  aside  (File:  MM-Wharton,  Lee  Iioy/A17-21  (300521),  May  21, 1930). 


CHARGES  AND  SPECIFICATIONS : multiplicity  of — findings  on  two  charges 

AND  SPECIFICATIONS  THEREUNDER  SET  ASIDE. 

Accused  was  found  guilty  of  the  following  charges:  (I)  Sleeping  upon  his 
watch;  (II)  Drunkenness  (on  duty);  (III)  Leaving  his  station  before  being 
regularly  relieved.  The  evidence  showed  that  accused,  who  was  detailed  as 
sentry  from  midnight  to  3 a.  m.,  went  to  his  post  at  11.45  p.  m.  A friend  of 
his  passed  there  about  midnight,  noticed  that  accused  was  drunk  and  unable 
to  stand  his  watch,  and  accordingly  took  him  to  his  quarters  and  [P.  10] 
put  him  to  bed,  after  which  he  reported  to  the  corporal  of  the  guard.  Ac- 
cused was  still  in  a drunken  stupor  at  1 a.  m. 

While  it  was  proper  to  prefer  the  above  charges  to  provide  for  contingencies 
in  the  evidence,  held,  from  the  evidence  adduced  that  derelictions  of  the  ac- 
cused were  covered  by  the  charge  of  “Drunkenness”  and  the  specification 
thereunder  that  accused  was  on  duty  at  that  time.  While  there  might  be 
cases  where  an  accused  could  very  properly  be  found  guilty  of  the  charges  of 
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“Drunkenness”  and  “Sleeping  upon  his  watch,”  the  facts  in  this  case  showed 
that  the  offense  committed  was  more  properly  within  the  category  of  offenses 
confined  to  the  charge  of  “Drunkenness”  and  specification  of  a duty  status 
thereunder.  Furthermore,  the  evidence  that  it  was  not  the  act  of  the  accused 
which  resulted  in  his  being  absent  from  his  post ; and  that  instead  he  remained 
there  until  forcibly  removed  while  in  a drunken  stupor  and  presumably  unable 
to  resist,  leads  to  the  conclusion  that  the  finding  of  guilty  on  charge  III  was 
not  supported  by  the  evidence.  Accordingly,  the  findings  on  charges  I and  III 
and  specifications  thereunder  were  set  aside.  The  proceedings,  findings  on 
charge  II  and  specification  thereunder,  and  the  sentence,  in  view  of  the  fact 
that  it  did  not  exceed  the  legal  limitation  prescribed  for  charge  II,  and  the 
action  of  the  convening  authority  approving  same,  were  held  legal  (File: 
MM-Cranford,  Paul  F/A17-20  (300306),  May  29,  1930). 


CHARGES  AND  SPECIFICATIONS:  specification  failing  to  state  an  of- 
fense— ABSENCE  FROM  STATION  AND  DUTY,  SUMMARY  COURT  MARTIAL. 

SETTING  ASIDE : sentence,  specification  fatally  defective,  summary  court 
martial;  former  jeopardy. 

A summary  court-martial  specification  alleging  that  accused  absented  him- 
self from  his  station  and  duty  was  held  fatally  defective  in  that  it  failed  to 
state  an  offense,  there  being  nothing  in  the  specification  to  show  that  the 
absence  of  accused  was  unauthorized  (citing  file  MM-Malott,  Karl/A17-21 
(280627),  June  27,  1928).  The  sample  specification  set  forth  in  section  248, 
Naval  Courts  and  Boards,  1923,  should  be  followed  as  closely  as  practicable 
in  cases  of  this  kind,  and  in  all  such  cases  it  must  be  alleged  that  the  absence 
of  the  accused  was  without  leave  from  proper  authority. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  sen- 
tence in  this  case  be  set  aside.  However,  it  was  pointed  out  that  the  accused 
might  be  brought  to  trial  again  for  this  offense,  as  the  proceedings  upon  a 
fatally  defective  specification  do  not  constitute  former  jeopardy  (citing  sec.  649, 
N.  C.  & B.,  1923;  C.  M.  O.  5-1921,  13;  File:  MM-Hall,  James  J/A17-21  (300521), 
May  21, 1930 ; see  also  File  MM-Hollis,  Luster/A17-21  (300521),  May  21,  1930). 


[P.  11]  1.  CHARGES  AND  SPECIFICATIONS : specification  to  be  laid  under 

MORE  SERIOUS  CHARGE  IT  SUPPORTS. 

2.  SUPERIOR  OFFICER:  private  acting  as  a corpotal  of  the  guard  not  in- 
cluded IN  MEANING  OF  ARTICLE  8 OF  THE  ARTICLES  FOB  THE  GOVERNMENT  OF  THE 
NAVY. 

(1)  A specification  under  the  charge  “Striking  another  person  in  the  Navy,” 
alleged  in  effect  that  the  accused,  a private,  U.  S.  Marine  Corps,  willfully,  ma- 
liciously, and  without  justifiable  cause  struck  a sergeant  in  the  U.  S.  Marine 
Corps.  The  wording  of  the  specification  clearly  alleged  that  the  accused  struck 
his  superior  officer.  While  said  specification  may  be  held  to  support  the  charge 
under  which  laid,  since  a sergeant  is  a person  in  the  Marine  Corps,  yet,  in  view 
of  the  more  serious  nature  of  the  offense  set  out,  said  specification  should  more 
properly  have  been  laid  under  the  charge  of  “Striking  his  superior  officer  while 
in  the  execution  of  the  duties  of  his  office”  (C.  M.  O.’s  11,  1927,  6,  and  2,  1929, 
9;  and  section  188,  N.  C.  & B.,  1923).  If  the  convening  authority  were  uncer- 
tain as  to  the  proof  of  the  fact  that  the  striking  occurred  while  the  sergeant 
was  in  the  execution  of  the  duties  of  his  office,  the  specification  should  have 
been  laid  under  the  general  charge  of  “Conduct  to  the  prejudice  of  good  order 
and  discipline,”  which  is  the  lesser  included  offense  under  “Striking  his  superion 
officer  while  in  the  execution  of  the  duties  of  his  office”  (secs.  221  and  272, 
N.  C.  & B.,  1923). 

(2)  A specification  under  the  charge  “Disrespectful  in  language  to  his  superior 
officer  while  in  the  execution  of  his  office”  alleged  that  the  accused,  a private 
in  the  U.  S.  Marine  Corps,  used  language  alleged  to  be  disrespectful  toward 
another  private  in  the  U.  S.  Marine  Corps  who  was  at  the  time  acting  as  cor- 
poral of  the  guard.  A private  acting  as  a corporal  of  the  guard  is  not  a 
“superior  officer”  within  the  meaning  of  article  8 of  the  Articles  for  the  Govern- 
ment of  the  Navy.  (See  sec.  148,  N.  C.  & B.)  The  specification  should  have 
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been  laid  under  the  general  charge  “Conduct  to  the  prejudice  of  good  order 
and  discipline,”  following  the  form  of  sample  specification  14  of  section  272, 
Naval  Courts  and  Boards.  Held,  however,  the  words  alleged  to  have  been  used 
by  the  accused  did  not  constitute  such  a breach  of  discipline  as  properly  to 
constitute  conduct  to  the  prejudice  of  good  order  and  discipline,  and  the  pro- 
ceedings and  findings  on  this  charge  and  specification  were  set  aside  (File: 
MM-Driscoll,  Edw  V/A17-20  (300305),  May  9,  1930). 


CHARGES  AND  SPECIFICATIONS : specification  to  be  laid  under  specific 

charge  provided. 

A specification  alleging  that  accused  stole  an  automatic  pistol,  the  property 
of  the  United  States,  was  laid  under  the  charge  “Theft.”  As  the  article  stolen 
was  the  property  of  the  United  [P.  12]  States,  the  specification  should  have 
been  laid  under  the  charge  “Stealing  arms  of  the  United  States  furnished  for 
the  naval  service  thereof,”  which  charge  is  set  out  in  section  262,  Naval  Courts 
and  Boards.  However,  held  that  the  failure  to  allege  the  offense  under  the 
more  appropriate  charge  did  not  prejudice  the  rights  of  accused  (File:  MM- 
Griffin,  Fred  H/A17-20  (300310),  April  25,  1930). 


EVIDENCE:  opinion. 

The  judge  advocate  objected  to  the  following  question  asked  a witness  for 
the  prosecution  on  cross-examination  by  the  accused  on  the  ground  that  it 
called  for  the  opinion  of  the  witness : 

“20.  Q.  From  what  you  actually  saw  or  heard,  was  the  conduct  of  the 
accused  of  such  an  aggravated  nature  that  you  would  consider  he  was 
actually  trying  to  or  had  intentions  of  committing  sodomy  in  and  upon  the 
person  of  Privee? 

“A.  I thought  the  actions  of  the  accused  were  with  the  intent  of  com- 
mitting sodomy  and  that  it  would  be  proper  to  report  same  to  the  officer 
of  the  deck. 

The  objection  was  overruled. 

Held:  The  court  erred  in  overruling  the  judge  advocate’s  objection  to  the 
above  question,  as  a witness  should  confine  his  testimony  to  facts  and  matters 
within  his  own  knowledge,  subject  to  well-recognized  exceptions  pointed  out  in 
sections  423  to  427,  Naval  Courts  and  Boards.  (See  C.  M.  O.  2,  1929,  5.)  This 
case  does  not  come  within  any  of  the  exceptions.  The  question  given  above 
bore  directly  upon  the  guilt  or  innocence  of  the  accused,  which  was  the  very 
question  which  the  court  was  assembled  to  determine  and  the  action  of  the 
court  in  allowing  a witness  to  state  directly  his  opinion  upon  a specific  ques- 
tion was  irregular  (citing  C.  M.  O.’s  12,  1921,  8;  1,  1929,  31;  4,  1929,  15;  Naval 
Digest,  1916,  p.  221,  par.  54;  id.  p.  437,  par.  15).  In  view  of  the  fact  that  the 
above  objectionable  question  was  asked  by  the  accused  and  that  eliminating 
the  answer  thereto  there  was  adduced  ample  evidence  to  sustain  a finding  of 
guilty,  it  was  not  considered  that  the  rights  of  the  accused  were  prejudiced  by 
the  error  referred  to. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  were  held  legal  (File:  MM-Fike,  James/A17-20 
(300421),  May  15,  1930). 


JUDGE  ADVOCATE : duties  where  loss  to  government  may  be  involved. 

The  provisions  of  section  583a  Naval  Courts  and  Boards,  1923,  were  not  com- 
plied with  in  that  the  judge  advocate  failed  to  make  [P.  13]  any  report  relative 
to  the  loss  to  the  Government  involved,  the  charge  being  of  the  nature  set 
forth  under  said  section. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  were  held  legal  (File:  MM-Stille,  Ivan  C/A17-20 
(300412),  May  2,  1930). 
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1.  WEARING  APPAREL:  handkerchief. 

2.  NAVY  REGULATIONS : weight  of  ; heed  to  be  law. 

3.  PRESUMPTIONS : law — ignorance  of,  not  an  excuse. 

4.  PROPERTY  OF  ANOTHER:  unlawful  possession — proof  of;  what  consti- 

tutes “proper,  authority.” 

Accused  was  tried  by  summary  court  martial  on  two  specifications  alleging 
offenses  in  violation  of  lawful  regulations  issued  by  the  Secretary  of  tlie  Navy. 
Both  specifications  were  found  proved,  but  the  convening  authority  disapproved 
the  finding  on  specification  I because  from  the  evidence  adduced  he  was  “of 
the  opinion  that  the  first  specification  was  not  proven  even  in  part.”  This 
opinion  was  concurred  in  by  the  reviewing  authority. 

(1)  The  first  specification  alleged  that  accused  had  in  his  possession  on 
board  ship,  without  proper  authority,  wearing  apparel  belonging  to  other  per- 
sons in  the  Navy,  to  wit:  One  handkerchief,  the  property  of  a lieutenant  in 
the  Navy,  and  one  white  hat,  and  one  white  jumper,  the  property  of  a mess 
attendant,  first  class,  U.  S.  Navy. 

The  evidence  as  concerned  this  specification  showed  that  the  wearing  ap- 
parel mentioned  in  the  specification  was  found  in  the  accused’s  locker ; that 
the  owner  of  the  hat  and  jumper  told  the  accused  that  he  might  keep  them 
until  the  accused  left  the  ship  wThen  he  expected  the  accused  to  give  the  jumper 
back  to  him:  that  he  had  thrown  away  the  white  hat  and  had  no  objection  to 
the  accused  keeping  and  using  it;  that  the  handkerchief  had  been  held  in  the 
ship’s  laundry;  that  the  accused  had  recovered  it  and  had  kept  it  in  his 
locker  for  about  a week  during  the  owner’s  absence.  The  accused  testified  that 
he  had  intended  to  return  the  handkerchief  and  further  that  he  had  never  read 
the  U.  S.  Navy  Regulations. 

Upon  what  specific  grounds  the  convening  and  reviewing  authorities  disap- 
proved the  finding  on  specification  I was  not  disclosed  by  the  record.  The 
specification  followed  number  13  under  charge  II  of  section  249,  Naval  Courts 
and  Boards.  It  alleged  a violation  of  article  122  (3)  Navy  Regulations,  which 
reads  as  follows  : 

“Enlisted  personnel  are  forbidden  to  have  in  their  possession  without 
permission  from  proper  authority  any  article  of  wearing  apparel  or  bed- 
ding belonging  to  any  person  in  the  Navy  other  than  themselves.” 

[P.  14]  (2,  3)  Naval  Courts  and  Boards,  section  86,  article  8,  Articles  for  the 

Government  of  the  Navy,  provides  in  part : 

“Such  punishment  as  a court  martial  may  adjudge  may  be  inflicted  on 
any  person  in  the  Navy  * * * who  violates  * * * any  lawful  gen- 
eral order  or  regulation  issued  by  the  Secretary  of  the  Navy.” 

The  Attorney  General  of  the  United  States  has  ruled  that  “the  Navy  Regula- 
tions have  the  force  and  effect  of  positive  law”  (23  Op.  Atty.  Gen.  27,  Naval 
Digest,  1921,  p.  142).  It  follows,  therefore,  that  in  violating  a Navy  regulation, 
an  enlisted  man  violates  a law  to  which  he  is  amenable.  The  fact  that  the 
accused  did  not  read  the  Navy  Regulations,  and  that  inferentially  he  had  no 
knowledge  of  those  which  he  is  alleged  to  have  violated,  is  not  a matter  of 
defense ; because — 

“It  is  the  settled  rule  that  every  one  is  presumed  to  know  the  law,  and 
that  ignorance  thereof  furnishes  no  exemption  from  criminal  responsibility. 
The  rule  was  even  applied  in  the  extreme  case  of  violation  of  a statute  by 
a person  who  was  at  sea  when  it  was  enacted,  and  when  he  violated  it, 
and  who  could  not  have  learned  of  it.  Even  foreigners  coming  into  a 
country,  and  ignorantly  violating  its  laws,  are  liable,  though  the  act  may  not 
be  a crime  in  their  own  country.  Nor  is  positive  belief  that  an  act  is  lawful 
an  excuse”  (Clark’s  Criminal  Law,  p.  80,  Hornbook  Series). 

Where  specific  intent  is  essential  to  an  offense,  and  ignorance  of  the  laws 
negatives  such  intent,  such  ignorance  prevents  the  crime  from  being  consum- 
mated. However,  in  regard  to  the  offense  under  consideration,  Naval  Courts 
and  Boards,  section  249,  provides  that  “no  specific  intent  need  lie  shown.” 

(4)  It  then  becomes  a question  as  to  what  evidence  is  necessary  to  sustain 
a conviction  on  a specification  alleging  an  offense  under  the  charge  of  violation 
of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy.  In  this  connection, 
Naval  Digest  1916,  page  290,  states : 
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“If  the  Articles  for  the  Government  of  the  Navy  be  examined,  many  acts 
and  neglects  will  be  found  which  are  made  punishable  where  only  a general 
intent  is  necessary ; that  is,  where  merely  doing  the  act  or  omitting  to  do 
some  duty  constitutes  the  offense,  the  presumption  of  a general  wrongful 
intent  being  raised  by  proof  of  such  act  or  omission.  Some  of  these  are 
‘Sleeping  on  watch,’  * * * ‘Violating  or  refusing  obedience  to  any  lawful 

general  order,’  etc.  * * *” 

The  prosecution  established  a prima  facie  case  by  showing  that  the  accused 
kept  the  articles  in  his  locker  and  under  his  control,  knowing  these  articles  to 
be  wearing  apparel  belonging  to  persons  in  the  Navy  other  than  himself.  The 
defense  then  [P.  15]  attempted  to  prove  that  the  accused’s  possession  of  the 
handkerchief  was  accidental,  a result  of  his  procrastination  over  a period  of 
“two  weeks  or  one  week”  in  returning  it  to  the  officer’s  room,  and  that  the 
accused’s  possession  of  the  hat  and  jumper  was  with  the  jiermission  of  their 
owner.  Upon  this  evidence  the  court  had  to  decide  whether  no  authority  in 
one  instance,  and  permission  of  the  owner,  a mess  attendant  first  class,  in  the 
other  was  the  permission  from  proper  authority  contemplated  by  the  regulation. 
The  court  decided  in  the  negative,  in  which  the  Navy  Department  fully  concurs. 

In  regard  to  the  handkerchief,  where  the  possession  was  entirely  without 
authority,  this  decision  is  unavoidable.  As  to  the  hat  and  jumper,  it  would 
seem  that  the  convening  and  reviewing  authorities  believed  that  the  permission 
of  the  owner  placed  the  case  beyond  the  prohibition  of  the  regulation.  It  will 
be  noted,  however,  that  the  language  of  the  regulation  is : 

“Enlisted  personnel  are  forbidden  to  have  in  their  possession  without 
permission  from  proper  authority  * * [Italics  supplied.] 

The  use  of  such  words  indicates  that  the  permission  must  emanate  not  from 
another  enlisted  man  who  is  included  within  the  broad  prohibition  of  the  regu- 
lation, but  rather  from  some  regularly  constituted  naval  authority.  In  order 
that  the  commanding  officer  of  any  given  command  may  be  free  to  delegate 
it  by  administrative  designation  to  those  of  his  subordinates  whom  he  deems 
most  fit,  “proper  authority”  is  not  defined  by < the  regulation.  It  is  clear,  how- 
ever, that  all  enlisted  personnel  in  the  command  may  not  be  so  designated.  In 
the  present  case,  it  does  not  appear  that  the  owner  of  the  hat  and  jumper  had 
been  designated,  nor  is  it  reasonable  to  assume  that  on  the  U.  S.  S.  Arkansas, 
to  which  accused  was  attached,  a mess  attendant,  first  class,  would  be  so 
designated. 

In  view  of  the  foregoing,  held  that  while  the  convening  and  reviewing  author- 
ities have,  in  disapproving  the  conviction  on  specification  I,  acted  according  to 
the  powers  vested  in  their  offices,  the  grounds  stated,  namely,  that  the  specifica- 
tion “was  not  proven,  even  in  part,”  were  untenable  (File:  MM-Espiritu, 
Melchor/ A17-21  (300507),  May  7,  1930). 


1.  RECEIVING  STOLEN  GOODS : guilty  knowledge  an  essential  element. 

SUMMARY  COURT  MARTIAL. 

2.  PROPERTY  OF  ANOTHER:  unlawful  possession — property  of  united 

states  not  within  scope  of  regulation  in  RE. 

3.  SETTING  ASIDE : findings — specifications  as  found  proved  failing  to 

allege  an  offense. 

(1)  Specifications  II  and  III  of  a summary  court  martial  alleged  that  accused 
had  in  his  possession  certain  articles,  property  of  the  United  States,  which  had 
been  feloniously  stolen  by  some  person  unknown,  and  that  accused  knew  they 
had  been  so  stolen.  [P.  16]  The  court  found  each  specification  proved  in  part, 
excepting  from  each  the  statements  alleging  that  accused  knew  the  articles  to 
have  been  stolen. 

These  two  specifications  alleged  two  separate  offenses  of  receiving  stolen 
property.  Guilty  knowledge  at  common  law,  and  under  the  statutes  in  all 
jurisdictions,  is  an  essential  element  in  prosecutions  for  receiving  stolen  prop- 
erty, and  must  be  both  alleged  in  the  indictment  or  information,  and  proved 
at  the  trial  (citing  17  R.  G.  L.,  Larceny,  sec.  92).  The  findings  of  the  court 
deleted  from  the  specifications  the  essential  element  of  “knowledge  that  the 
goods  were  stolen.”  When  this  element  is  omitted,  a specification  fails  to  allege 
the  offense  of  “Receiving  stolen  property.” 
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(2)  Article  122  (3),  U.  S.  Navy  Regulations,  1920,  forbids  enlisted  personnel 
to  have  in  their  possession  wearing  apparel  or  bedding  “belonging  to  any  person 
in  the  Navy  other  than  themselves.”  Specifications  II  and  III  (supra)  as  found 
proved  cannot  be  placed  within  the  scope  of  this  article  inasmuch  as  the  property 
in  the  articles  alleged  was  in  the  United  States  and  not  in  any  “person  in 
the  Navy.” 

(3)  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
findings  on  specifications  II  and  III  be  set  aside.  As  the  sentence  adjudged 
did  not  exceed  the  limitation  of  punishment  for  the  offense  of  which  the  accused 
was  found  guilty  under  specification  I,  it  was  not  disturbed  (File:  MM-Bair, 
John  V/A17-21  (300507),  May  7,  1930). 


1.  RECKLESS  DRIVING : statute  or  local  law  should  be  set  out  in  specifica- 

tion. JUDICIAL  NOTICE — FOREIGN  LAW. 

2.  CHARGES  AND  SPECIFICATIONS:  duplicity — when  two  injuries  in- 

flicted BY  ONE  ACT. 

3.  CHARGES  AND  SPECIFICATIONS:  lack  of  particularity — reckless 

DRIVING. 

Each  of  two  specifications  under  the  charge  “Conduct  to  the  prejudice  of  good 
order  and  discipline”  alleged,  in  substance,  that  accused,  at  Managua,  Nicaragua, 
did,  “in  a reckless  manner”  operate  a Ford  automobile,  thereby  causing  it  to  col- 
lide with,  and  damage,  in  the  case  of  the  first  specification,  another  automobile, 
and  in  the  case  of  the  second  specification,  a telegraph  pole.  The  specifications 
did  not  set  out  the  violation  of  any  local  law. 

(1)  Held:  The  specifications  failed  to  state  offenses.  Reckless  driving  as  an 
offense  was  not  recognized  at  common  law  and  requires  statutory  enactment  to 
make  it  an  offense,  most  jurisdictions  having  provided  therefor.  Proper  pleading 
for  offenses  of  this  kind  would  require  not  only  that  the  law  be  alleged  but  also 
that  it  be  proved.  These  requirements  are  especially  [P.  17]  necessary  where 
a violation  of  a foreign  law  is  concerned,  inasmuch  as  a court  martial  may  not 
take  judicial  notice  of  a foreign  law  (C.  M.  O.  8, 1924,  3). 

(2)  If  the  two  specifications  in  question  had  properly  alleged  violations  of  law, 
attention  was  invited  to  the  fact  that  each  alleged  but  the  same  act,  namely  one 
act  of  reckless  driving,  which  incidentally  caused  damage  to  several  pieces  of 
property.  A case  of  this  kind  may  be  likened  to  a case  where  two  persons  are 
struck  and  injured  by  the  defendant  by  a single  blow,  in  which  case  there  is  one 
battery  (sec.  107  of  Beale’s  Criminal  Pleading  and  Practice).  In  section  106  of 
the  publication  cited  the  following  is  given : 

“It  is  important  to  determine  whether  an  injury  to  two  persons,  or  to  dif- 
ferent articles  of  property  of  the  same  persons,  constitutes  a single  crime.  In 
pursuing  the  civil  remedy,  two  injured  individuals  must,  of  course,  sue  sep- 
arately ; and  even  if  injured  chattels  are  the  property  of  a single  individual, 
the  declaration  might  contain  separate  counts  for  the  distinct  items  of  injury. 
In  a prosecution  for  crime,  however,  the  injured  party  is  not  the  individual, 
but  the  State ; and  though  the  individual  injuries  may  be  several,  it  does  not 
follow  that  there  are  several  injuries  to  the  State.  If  the  safety  or  welfare 
of  the  State  is  but  once  infringed,  there  is  but  one  offense,  however  great 
the  number  of  individual  injuries.” 

(3)  Further  held:  That  specifications  alleging  violations  of  law  by  reckless 
driving  should,  in  addition  to  alleging  that  the  accused  did  “in  a reckless  manner 
operate,”  etc.,  be  more  explicit  and  definitely  set  out  the  acts  constituting  the 
recklessness  in  order  to  preclude  objections  which  might  properly  be  made  thereto. 

In  view  of  the  foregoing,  the  proceedings  and  findings  on  this  charge  and  the 
specifications  thereunder  were  set  aside  (File:  MM-Howell,  Ogden  R/A17-20 
(300206),  April  29,  1930,  and  File:  MM-Stoop,  Marvin/A17-20  ( 300206),  April 
29,  1930). 


SENTENCES : commutation  of,  summary  court  martial  by  reviewing  author- 
ity— reduction  in  rating  to  loss  of  pay  ; sentence  set  aside. 

The  immediate  superior  in  command  “mitigated”  a summary  court-martial 
sentence  of  reduction  in  rating  to  loss  of  pay.  In  taking  this  action,  the  immedi- 
ate superior  in  command  clearly  changed  the  character  of  the  punishment  ad- 
judged by  the  court,  and  as  such  his  action  was  illegal.  His  action  was  limited 
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to  remitting  the  sentence  entirely;  or  to  mitigating  it,  by  making  it  less  severe, 
without  changing  its  character,  as,  for  example,  placing  the  man  on  probation,  or 
to  unqualified  approval  looking  toward  the  putting  into  execution  of  the  sentence 
approved  by  the  convening  authority  (Sec.  749,  N.  C.  & B.,  1923,  see  also  [P.  18] 
C.  M.  O.  9,  1929,  23).  In  view  of  the  above,  the  Secretary  of  the  Navy  directed 
that  the  sentence  in  this  case  be  set  aside  (File:  MM-Beamesderfer,  Raymond 
G/A17-21  (300507),  File : MM-Linn,  William  G/A17-21  (300507),  May  7,  1930). 


SENTENCES : confinement  at  hard  labor  ; reduction  in  rating. 

Accused,  an  aviation  machinist’s  mate  second  class,  was  sentenced  to  reduction 
to  fireman  third  class,  confinement  at  hard  labor  for  twelve  months,  dishonorable 
discharge,  and  accessories. 

In  view  of  footnote  28,  section  883,  Naval  Courts  and  Boards,  the  accused 
should  have  been  reduced  to  the  rating  of  apprentice  seaman,  that  being  the 
lowest  rating  in  the  aviation  branch.  (See  section  953,  Naval  Courts  and 
Boards.) 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Slane,  Geo.  W/A17-20  (300325),  May  27,  1930). 


SENTENCES:  exceeding  legal  limitations. 

An  enlisted  man  was  convicted  of  “Absence  from  station  and  duty  without 
leave,”  and  the  court  imposed  the  following  sentence : 

“*  * * to  be  reduced  to  the  rating  of  apprentice  seaman,  to  be  confined 

for  a period  of  ten  (10)  months,  then  to  be  discharged  from  the  United  States 
naval  service  with  a bad-conduct  discharge,  and  to  suffer  all  the  other 
accessories  of  said  sentence  as  prescribed  by  section  883,  Naval  Courts  and 
Boards.” 

Section  720,  Naval  Courts  and  Boards,  1923,  under  article  8,  paragraph  19, 
prescribes  for  the  offense  of  “Absence  from  his  station  or  duty  without  leave,  or 
after  his  leave  had  expired,”  as  the  limitation  of  punishment  for  an  enlisted  man, 
confinement  for  six  months,  and  bad-conduct  discharge,  plus  an  additional  period 
of  confinement  equal  to  the  period  of  absence. 

In  view  of  the  above,  and  the  fact  that  the  period  of  absence  in  the  present  case 
was  one  month  and  four  days,  it  was  held  that  the  sentence  imposed  was  in  excess 
of  the  legal  limitation.  Accordingly  the  period  of  confinement  adjudged  with 
corresponding  accessories  was  reduced  to  seven  months  (File:  MM-Taylor,  Roy 
F/A17-20  (300322),  April  29,  1930). 


SENTENCES : Inadequate.  Manslaughter. 

Accused,  a chief  pharmacist’s  mate,  was  convicted  of  manslaughter  and  sen- 
tenced to  be  reduced  to  the  rating  of  apprentice  seaman,  to  be  confined  for  two 
years,  to  be  dishonorably  discharged,  and  to  suffer  all  the  other  accessories  of  said 
sentence.  [P.  19]  The  evidence  disclosed  that  the  homicide  was  deliberate  and 
entirely  devoid  of  the  slightest  extenuating  circumstances.  Held:  Such  a sen- 
tence, in  view  of  the  circumstances  of  the  case,  was  grossly  inadequate  and 
amounted  to  a travesty  on  justice  (File:  MM-Williamson,  Willie  H/A17-20 
(300317),  May  10,  1930). 


1.  SENTENCES  : unauthorized,  set  aside — bread  and  water,  deck  court. 

2.  FINDINGS:  recording  of — form,  deck  court. 

A deck-court  sentence  was  confinement  for  a period  of  5 days  on  bread  and 
water,  with  a full  ration  every  third  day. 

(1)  Deck  courts  are  restricted  in  their  sentences  to  the  punishments  specifically 
authorized  in  article  30,  Articles  for  the  Government  of  the  Navy  (sec.  107, 
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N.  C.  & B.),  as  qualified  by  the  statute  set  out  in  section  141,  Naval  Courts  and 
Boards.  The  above  sentence  is  not  one  of  those  authorized.  In  this  connection, 
the  Navy  Department  has  previously  held  that  sentences  involving  confinement 
on  bread  and  water,  or  on  diminished  rations,  are  illegal  unless  it  is  expressly 
provided  that  such  confinement  is  to  be  solitary  (citing  Naval  Digest  1910,  p.  53; 
N.  C.  & B.,  sec.  953,  note  74,  change  6). 

(2)  It  was  also  noted  that  the  finding  in  this  case  was  recorded  as  follows: 
“Guilty,”  “Proved  by  plea.”  This  was  irregular  and  contrary  to  the  form  set 
out  in  Naval  Courts  and  Boards,  section  979,  and  footnote  thereto. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  sentence 
be  set  aside  (File:  MM-Bogardus,  Anthony  L/A17-22  (300521),  May  21,  1930). 


TRIALS  : multiplicity  of  ; findings  and  sentence  of  second  trial  set  aside. 

Two  summary  courts  martial  were  held  in  the  case  of  accused,  a fireman 
second  class,  on  the  same  day,  one  for  absence  over  leave  and  another  for  being 
under  the  influence  of  intoxicating  liquor  on  board  ship.  The  offense  alleged  in 
the  first  trial  was  committed  on  or  about  April  1,  1930,  and  that  alleged  in  the 
second  trial  was  committed  April  3,  1930.  The  sentence  of  the  first  court  was  to 
lose  pay  amounting  to  $50  and  confinement  for  one  month  ; the  sentence  of  the 
second  court  was  a bad-conduct  discharge.  The  total  of  the  sentences,  therefore, 
which  were  approved  by  the  convening  authority,  was  loss  of  pay  amounting  to 
$50,  confinement  for  one  month,  and  a bad-conduct  discharge. 

In  view  of  the  provisions  of  section  107,  Naval  Courts  and  Boards,  1923,  a bad- 
conduct  discharge  and  confinement  may  not  be  included  in  the  same  sentence  of 
one  summary  court  martial.  Attention  was  invited  to  section  189,  Naval  Courts 
[P.  20]  and  Boards,  and  in  compliance  therewith  the  Secretary  of  the  Navy 
directed  that  the  finding  and  sentence  adjudged  by  the  second  court  be  set  aside 
(File:  MM-Murphy,  Mike/A17-21  (300507),  May  7,  1930,  citing  C.  M.  O.  6,  1929, 
16:  File  MM-Bouthillette,  Joseph  W.  A/A17-21  (300214),  Feb.  14,  1930,  C.  M.  O. 
2,  1930,  16). 


CONTRACTS : default — new  contract  made  for  completion  ; eights  and  lia- 
bilities UNDER.  EXTENSIONS  OF  TIME  AND  REMISSION  OF  PROVISIONAL  DEDUCTIONS— 
POWER  OF  SECRETARY  OF  THE  NAVY. 

The  William  Cramp  & Sons  Ship  and  Engine  Building  Company  having  aban- 
doned its  contract  with  the  United  States,  represented  by  the  Secretary  of  the 
Navy,  for  supplying  propelling  machinery,  boilers,  and  auxiliaries  for  Scout 
Cruiser  No.  24,  the  Pensacola,  and  one  test  boiler  for  Scout  Cruisers  Nos.  24  and 
25,  the  Pensacola  and  the  Salt  Lake  City , on  April  16,  1927,  a contract  was  entered 
into  between  the  American  Brown  Boveri  Electric  Corporation  and  the  United 
States,  represented  by  the  Secretary  of  the  Navy,  for  the  completion  of  the  work 
required  to  be  done  for  supplying  the  above  items,  in  conformity  with  and  subject 
to  all  and  singular  the  terms  and  conditions  of  the  aforesaid  contract  with  the 
William  Cramp  & Sons  Ship  and  Engine  Building  Company.  The  said  comple- 
tion contract  also  provided  for  the  completion  of  Scout  Cruiser  No.  25,  the  Salt 
Lake  City. 

The  contract  with  the  American  Brown  Boveri  Electric  Corporation  did  not 
specify  the  time  for  performance  but  in  this  connection  referred  to  the  previous 
contract  made  by  the  Navy  Department  with  the  William  Cramp  & Sons  Ship  and 
Engine  Building  Company  which  had  been  declared  forfeited.  The  latter  con- 
tract specified  various  times  for  delivery  of  the  items  enumerated  therein,  but  at 
the  same  time  provided  for  contingent  delays  and  extensions  of  the  contract  time, 
and  further  provided  that  the  provisions  of  the  contract  “may  be  changed  by  the 
department.”  (See  U.  S.  Fidelity  & Guaranty  Co.  v.  U.  S.,  298  Fed.  365;  U.  S.  v. 
Barlow,  184  U.  S.  123,  134-136;  Maryland  Steel  Co.  v.  U\  S.,  235  U.  S.  451.) 

July  27,  1929,  the  American  Brown  Boveri  Electric  Corporation  requested 
extensions  of  time  and  remission  of  provisional  deductions  covering  numerous 
items  of  its  aforesaid  contract  covering  the  propelling  machinery,  boilers,  and 
auxiliaries  for  Scout  Cruiser  No.  24,  for  delays  occasioned  during  what  was 
known  as  [P.  21]  the  Cramp  period,  as  well  as  delays  which  occurred  after 
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the  date  of  the  completion  contract.  The  chiefs  of  the  Bureau  of  Construction 
and  Repair  and  Engineering,  upon  a full  consideration  of  the  facts,  recom- 
mended that  this  request  be  approved,  if  legally  possible,  insofar  as  pertained 
to  delays  occasioned  under  the  original  contract — that  is,  during  the  Cramp 
period. 

Held:  Insofar  as  concerns  the  dates  on  which  deliveries  were  required  to  be 
made  under  the  new  contract  in  the  present  case,  the  decision  should  be  pre- 
cisely the  same  in  all  respects  as  though  the  Government  were  dealing  with 
the  original  contractor  in  making  final  settlement  under  its  contract  after  all 
deliveries  required  thereby  had  been  completed  (citing  Fore  River  Shipbuilding 
Co.  v.  U.  S.,  62  Ct.  Cls.  307 ; distinguishing  decision  of  Acting  Sec.  Navy  of 
Sept.  2,  1927,  File:  CL25/L4^3/QM-Amer.  Br.  Bov.  Elec.  Corp.  <270620);  See 
also  let.  of  Acting  Sec.  Navy  of  Aug.  8,  1927,  File:  CL24/L4-3  ( 270318)). 
Accordingly,  the  recommendations  of  the  chiefs  of  the  Bureaus  of  Construction 
and  Repair  and  Engineering,  referred  to  above,  may  legally  be  approved  by  the 
Secretary  of  the  Navy,  and  the  dates  for  deliveries  as  provisionally  fixed  by  the 
original  contract  may  legally  be  changed  and  extended  by  him  in  accordance 
with  said  recommendations  of  the  technical  bureaus,  with  consequent  adjust- 
ment of  liquidated  damages  and  remission  of  provisional  deductions  on  the 
basis  of  new  dates  of  delivery  determined  in  accordance  with  such  changes  and 
extensions  (citing  Rosamond  & Son  v.  U.  S..  decided  by  the  Court  of  Claims 
April  30,  1930;  File:  CL24/L4-3  (300124),  May  8,  1930). 


LANDS:  navai<  petroleum  reserves,  California — •construction  and  mainte- 
nance of  permanent  highway  over  ; revocable  license. 

Held:  That  the  Secretary  of  the  Navy  is  without  authority  of  law  to  grant 
permission  to  construct  and  maintain  a permanent  highway  over  the  Naval 
Petroleum  Reserves  Nos.  1 and  2 in  California  where  it  is  proposed  to  make 
extensive  improvements  of  a permanent  character. 

Further  held:  That  the  Secretary  of  the  Navy  may  by  revocable  license  give 
permission  to  the  county  of  Kern  to  construct,  use,  and  maintain  a highway 
over  a part  of  the  said  reserves  with  the  distinct  understanding  that  such 
permission  is  revocable  at  any  time  in  the  discretion  of  the  Secretary  of  the 
Navy  unless  in  the  meantime  there  is  obtained  authority  from  the  Congress 
to  permanently  maintain  the  proposed  highway  (File:  NZ8  (A-l)/JJ7-3 
(291211),  May  3.  1930,  citing  22  Op.  Atty.  Gen.  240:  35  Op.  Atty.  Gen.  486:  22 
Op.  Atty.  Gen.  240;  16  Op.  Atty.  Gen.  152;  30  Op.  Atty.  Gen.  470). 


[P.  22]  OFFICERS  OF  THE  NAVY : number,  line  officers. 

The  act  of  August  29,  1916  (39  Stat.  576;  34  U.  S.  C.  sec.  2),  provides  that: 

“Hereafter  the  total  number  of  commissioned  officers  of  the  active  list  of 
the  line  of  the  Navy,  exclusive  of  commissioned  warrant  officers,  shall  be 
four  per  centum  of  the  total  authorized  enlisted  strength  of  the  active  list, 
exclusive  of  the  Hospital  Corps,  prisoners  undergoing  sentence  of  discharge, 
enlisted  men  detailed  for  duty  with  the  Naval  Militia,  and  the  Flying 
Corps  * * 

In  his  opinion  of  May  19,  1930,  the  Attorney  General  held: 

( 1 ) That  the  computation  of  the  total  number  of  commissioned  officers  of  the 
active  list  of  the  line  exclusive  of  commissioned  warrant  officers,  may  lawfully 
be  based  upon  the  authorized  enlisted  strength  as  fixed  by  law,  namely,  131,485 
(act  of  July  I,  1918,  40  Stat.  714,  34  U.  S.  C.,  sec.  151),  plus  6,000  authorized 
apprentice  seamen. 

(2)  That  in  determining  whether  the  number  of  officers  thus  computed 
(supra)  have  been  commissioned,  officers  designated  pursuant  to  law  as  addi- 
tional numbers  in  grade  may  be  excluded  (considering  act  of  Aug.  29,  1916, 
ch.  417,  39  Stat.  556,  576;  34  U.  S.  C.,  secs.  4,  7,  and  8). 

Considered  but  not  decided,  whether  14,000  enlisted  men  temporarily  author- 
ized by  the  act  of  July  1.  1918  (40  Stat.  714,  34  U.  S.  C.,  sec.  152),  for  instruction 
in  trade  schools  may  be  included  in  the  figure,  four  per  centum  of  which  is  to  be 
219891 — 40 — vol.  2 20 
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taken  in  computing  the  number  of  commissioned  officers  (Op.  Atty.  Gen.,  May  19, 
1930,  sustaining,  insofar  as  points  decided,  J.  A.  G.  opinion  of  March  5,  1930, 
File  OL/P16-1  (291214) ) . 


PUBLIC  PROPERTY : obsolete  aeronautical  equipment— issue  of,  to  museum 

OF  SCIENCE  AND  INDUSTRY,  CHICAGO,  ILLINOIS. 

Question  whether  issue  to  the  Museum  of  Science  and  Industry,  Chicago,  111., 
of  certain  obsolete  aeronautical  equipment  falls  within  the  purview  of  General 
Order  No.  199. 

The  material  referred  to  is  obsolete  material  which  the  Secretary  of  the  Navy 
is  authorized,  by  the  act  of  May  26,  1928  (45  Stat.  773;  50  U.  S.  C.,  ch.  5,  sec. 
67),  to  loan  or  give  to  any  of  the  agencies  described  therein.  The  Museum  of 
Science  and  Industry,  Chicago,  111.,  will  occupy  a building  erected  at  public 
expense  and  will  be  operated  without  profit  and  in  accordance  with  the  laws 
governing  the  administration  of  State  museums. 

In  view  of  the  foregoing,  held  that  issue  to  the  Museum  of  Science  and  In- 
dustry, Chicago,  111.,  of  the  obsolete  aeronautical  equipment  in  question  falls 
within  the  purview  of  General  Order  No.  199  (File:  L11-5/JJ49  ( 300418),  May 
21,  1930). 


[P.  23]  REDUCTION  IN  RATING : enlisted  man,  by  direction  of  convening 

AUTHORITY,  BOARD  OF  INVESTIGATION. 

The  evidence  adduced  before  a board  of  investigation  and  a board  of  investi- 
gation in  revision  disclosed  that  the  ramming  of  the  U.  S.  S.  Beaver  by  the 
U.  S.  S.  S-33  was  due  entirely  to  the  failure  of  an  electrician’s  mate,  second 
class,  properly  to  execute  telegraph  orders  in  the  motor  control  room  of  the 
S-33.  The  convening  authority  directed  that  said  electrician’s  mate  be  reduced 
to  the  next  inferior  rating,  which  action  was  approved  by  the  reviewing 
authority. 

The  record  in  this  case  did  not  disclose  whether  this  man  received  his  rating 
as  electrician’s  mate,  second  class,  prior  to  or  after  his  assignment  to  the  S-33x 
or  whether  such  rating  was  an  acting  or  permanent  appointment.  Further- 
more, no  evidence  was  adduced  which  would  lead  to  the  belief  that  he  had 
ever  committed  previous  acts  of  incompetence.  (See  Sec.  D-5113,  Bu.  Nav. 
Manual.) 

While  it  did  not  appear  from  the  actions  of  the  convening  and  reviewing 
authorities  on  the  record  whether  the  reduction  in  rating  was  directed  as  a 
punishment  or  for  his  incompetence  to  perform  the  duties  of  his  rating,  it  was 
pointed  out,  first,  that  if  the  reduction  in  rating  was  directed  as  a punishment 
it  would  be  illegal  unless  the  man’s  rating  was  in  fact  established  on  board 
the  S-33;  and  second,  that  if  the  reduction  in  rating  was  for  incompetency  in 
his  rating  it  would  be  improper  unless  the  requirements  of  the  Bureau  of  Navi- 
gation Manual  were  complied  with. 

Subject  to  the  above  remarks,  the  proceedings,  findings,  and  opinion  of  the 
board  of  investigation  and  board  of  investigation  in  revision  were  held  legal 
(File:  AS5/A17-25  (300228),  May  20,  1930). 


C.  M.  O.  6—1930 

[P.  4]  CONDUCT  UNBECOMING  AN  OFFICER  AND  A GENTLEMAN:  sen- 
tence SHOULD  INCLUDE  DISMISSAL. 

SENTENCES : inadequate  ; clemency  denied. 

Lieutenant  Thomas  W.  Smith,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Boston,  Mass.,  on  May  5, 
1930,  and  was  convicted  of  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Using  provoking  words  toward  another  person  in  the  Navy  (spec, 
proved  in  part). 
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Charge  III. — Disrespectful  in  language  to  his  superior  officer  while  in  the 
execution  of  his  office. 

Charge  IV. — Conduct  unbecoming  an  officer  and  a gentleman  (talking  to  other 
officers  of  the  Navy  in  an  ungentlemanly  and  unofficerlike  manner — specification 
proved  in  part). 

The  court  sentenced  the  accused  to  lose  one  hundred  numbers  in  his  grade  and 
to  lose  twenty-five  dollars  of  his  pay  per  month  for  a period  of  one  year,  total  loss 
of  pay  amounting  to  three  hundred  dollars.  The  members  of  the  court  recom- 
mended the  accused  to  the  clemency  of  the  reviewing  authority  “in  consideration 
of  his  long  and  faithful  service  and  his  physical  condition,  which  may  have  been  a 
contributory  cause  of  his  offenses.” 

On  June  2,  1930,  the  Judge  Advocate  General  placed  the  following  remarks  on 
the  record : 

“1.  In  reviewing  the  foregoing  general  court-martial  case  of  Lieutenant 
Thomas  W.  Smith,  U.  S.  Navy,  it  is  noted  that  the  accused  was  tried  and 
found  guilty  on  the  following  charges: 

“I.  ‘Drunkenness.’ 

“II.  ‘Using  provoking  words  toward  another  person  in  the  Navy.’ 

“III.  ‘Disrespectful  in  language  to  his  superior  officer  while  in  the  execution 
of  his  office.’ 

“IV.  ‘Conduct  unbecoming  an  officer  and  a gentleman.’ 

[P.  5]  The  court  sentenced  the  accused  to  lose  one  hundred  (100)  numbers 
in  his  grade  and  to  lose  twenty-five  dollars  ($25)  per  month  of  his  pay  for  a 
period  of  one  year,  total  loss  of  pay  amounting  to  three  hundred  dollars 
($300). 

“2.  The  above  sentence  is  legal,  but  inasmuch  as  it  was  adjudged  after 
the  accused  had  been  found  guilty  of  ‘Conduct  Unbecoming  an  Officer  and 
a Gentleman,’  this  office  desires  to  call  attention  to  the  following  excerpt 
from  page  99,  Naval  Digest,  1916 : 

“ ‘6.  Sentence  should  include  dismissal. — Congress  by  law  has  provided 
that  any  officer  of  the  Army  convicted  of  “Conduct  unbecoming  an  officer 
and  a gentleman”  “shall  be  dismissed  from  the  service”  (sec.  1342,  art.  61, 
Rev.  Stat.)  thus  making  a sentence  of  dismissal  mandatory  upon  conviction 
of  the  offense  named  in  Army  cases. 

“ ‘While  there  is  no  similar  statutory  enactment  with  reference  to  the 
Navy,  the  foregoing  is  sufficient  evidence  of  how  seriously  this  particular 
offense  has  been  regarded  by  Congress. 

“ ‘A  court  martial  composed  of  naval  officers  should  not  refuse  to  accept 
for  the  service  of  which  they  are  members  the  standard  fixed  by  law  to 
which  officers  of  the  Army  must  conform  in  order  to  retain  their  com- 
missions (File:  26251-11181,  Sec.  Navy,  Dec.  17,  1915;  G.  O.  M.,  Rec.  31436; 
C.  M.  O.  49,  1915,  23;  see  also  File:  13673-3728,  J.  A.  G.,  Mar.  17,  1916; 
C.  M.  O.  12,  1916,  1-2;  Court,  169).’ 

“In  this  connection  see  also  C.  M.  O.  8,  1929,  page  5. 

“In  the  present  case  attention  is  invited  further  to  the  fact  that  Lieuten- 
ant Smith  has  one  prior  conviction  by  general  court  martial  on  his  record. 

“3.  Subject  to  the  foregoing  remarks,  it  is  the  opinion  of  this  office  that 
the  proceedings,  findings,  and  sentence  in  the  case  of  Lieutenant  Thomas  W. 
Smith,  U.  S.  Navy,  are  legal.” 

On  June  3,  1930,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record: 

“(1)  In  the  opinion  of  this  Bureau,  the  sentence  awarded  in  the  attached 
case  of  Lieutenant  Thomas  W.  Smith,  U.  S.  N.,  is  totally  inadequate  for 
the  offenses  of  which  he  was  found  guitly. 

“(2)  In  order  that  he  may  not  escape  punishment,  the  proceedings,  find- 
ings, and  sentence  are  recommended  for  approval.” 

On  June  6,  1930,  the  Secretary  of  the  Navy  approved  the  proceedings,  findings, 
and  sentence  and  the  remarks  of  the  Judge  Advocate  General,  and  stated  that 
the  Navy  Department  concurred  with  the  Chief  of  the  Bureau  of  Navigation 
as  to  the  inadequacy  of  the  sentence  adjudged. 


1432  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 


[C.  M.  0.  No.  6—1930] 


[P.  6]  NEGLECT  OF  DUTY : what  constitutes  ; not  necessary  that  some 

SPECIFIC  LAW,  REGULATION,  OR  ORDER  BE  VIOLATED. 

Lieutenant  Commander  Charles  T.  S.  Gladden,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  commander,  Aircraft  Squadrons,  Battle 
Fleet,  on  board  the  U.  S.  S.  Lexington  on  May  5,  1930,  and  was  convicted  of 
the  following  charge:  Neglect  of  duty  (5  specs.:  (1)  failure  to  report  leak  from 
gasoline  towage  tank  of  U.  S.  S.  Saratoga,  proved;  (2),  (3),  (4),  and  (5)  not 
proved ) . 

The  court  sentenced  the  accused  to  lose  two  numbers  in  his  grade. 

On  June  2,  1930,  the  convening  authority  placed  the  following  remarks  oil 
the  record : 

“From  a review  of  the  foregoing  case,  the  convening  authority  notes  that 
the  accused  objected  to  the  second  specification  of  the  charge  (which  alleged 
that  he  did  not  test  tank  contents  ordered  overboard  by  him)  on  the  grounds 
that  it  did  not  allege  an  offense  since  it  did  not  allege  a violation  of  any 
specific  law,  regulation,  ship’s  order,  or  any  existing  instructions.  The 
convening  authority  holds  that  the  court  properly  overruled  this  objection 
for  the  following  reasons:  Aviation  gasoline  is  a highly  unstable  and 
dangerous  liquid.  If  a large  quantity  of  it  is  pumped  overboard,  the  lives 
of  the  crew,  as  well  as  the  safety  of  the  ship,  are  seriously  endangered. 
Should  any  person  give  an  order  to  pump  overboard  the  contents  of  a storage 
tank,  habitually  used  for  the  storage  of  aviation  gasoline,  a duty  devolves 
upon  such  person  to  make  or  have  made  such  tests  as  are  necessary  to  insure 
that  the  contents  of  the  tank  are  free  from  gasoline.  It  appears  that  this 
procedure  would  normally  be  taken  regardless  of  the  fact  that  no  specific- 
regulation  was  in  force  covering  such  procedure.  Ordinary  precaution 
would  dictate  the  necessity  of  making  such  a test. 

“Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence 
of  the  general  court  martial  in  the  foregoing  case  of  Lieutenant  Commander 
Charles  T.  S.  Gladden,  U.  S.  Navy,  are  approved.  He  will  be  released  from 
arrest  and  restored  to  duty.” 

On  June  10,  1930,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence  in  this  case  and  the  action  of  the  convening 
authority  thereon  were  legal. 


SENTENCES  : inadequate  ; clemency  denied. 

Ensign  Augustus  W.  Estey,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander,  Battleship  Divisions,  Battle  Fleet,  on  board  the 
U.  S.  S.  Maryland  on  May  8,  1930,  and  was  found  guilty  by  plea  of  the  following 
charges : 

[P.  7]  Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary 
of  the  Navy  (using  alcoholic  liquor  for  drinking  purposes  on  board  ship). 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (drinking 
intoxicating  liquor  in  the  presence  and  company  of  an  enlisted  man). 

Charge  III. — Striking  another  person  in  the  Navy. 

Charge  IV. — Drunkenness. 

The  court  sentenced  the  accused  to  lose  two  hundred  numbers  in  his  grade, 
with  a recommendation  to  the  clemency  of  the  reviewing  authority  by  four  of 
the  members  of  the  court  “In  consideration  of  his  previous  good  record,  his 
youth,  the  good  impressions  as  to  his  basic  character  made  before  court,  and 
his  comparatively  short  time  in  the  service.” 

On  May  24,  1930,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record : 

“1.  Because  of  the  seriousness  of  the  offenses  to  which  the  accused  plead 
guilty,  the  clemency  advocated  by  four  members  of -the  court  is  not  recom- 
mended for  approval.  In  the  opinion  of  this  Bureau,  the  sentence  awarded 
is  too  lenient  for  the  offenses  charged. 

<<2  * * * ’> 

On  May  27,  1930,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Chief  of  the  Bureau  of  Navigation. 
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SENTENCES:  inadequate — prior  conviction. 

First  Lieutenant  John  T.  Thornton,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  brigade  commander,  Second  Brigade,  U.  S.  Marine 
Corps  in  Nicaragua,  [P.  8]  at  Campo  de  Marte,  Managua,  Nicaragua,  on  May 
10,  1930,  and  was  found  guilty  by  plea  of  the  following  charge:  Conduct  to  the 
prejudice  of  good  order  and  discipline  (incapacitated  for  proper  performance 
of  duties  due  to  previous  indulgence  in  intoxicating  liquors). 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade. 

On  May  12,  1930,  the  convening  authority  approved  the  proceedings,  finding, 
and  sentence. 

On  June  7,  1930,  the  Major  General  Commandant,  U.  S.  Marine  Corps,  placed 
the  following  remarks  on  the  record: 

“Returned,  concurring  in  the  action  of  the  convening  authority  on  the 
proceedings,  findings,  and  sentence  of  the  general  court  martial  in  the 
foregoing  case  of  First  Lieutenant  John  T.  Thornton,  U.  S.  Marine  Corps. 

“In  view  of  the  fact  that  this  officer  was  convicted  of  drunkenness  during 
November  1929,  the  sentence  awarded  in  this  case  is  in  the  opinion  of  the 
Major  General  Commandant,  very  inadequate.” 

On  June  12,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  remarks  of 
the  Major  General  Commandant,  U.  S.  Marine  Corps. 


1.  APPREHENDING  OFFENDERS  : failing  to  use  utmost  exertions  to  deteot, 

APPREHEND,  AND  BRING  TO  PUNISHMENT  ALL  OFFENDERS — ESSENTIAL  ELEMENTS 

OF  OFFENSE. 

2.  FINDINGS : recording  of — acquittal  to  be  set  forth  in  record  where  find- 

ing is  “not  guilty.” 

3.  SETTING  ASIDE:  proceedings,  findings  and  sentence  set  aside  as  illegal 

SPECIFICATIONS  FAILING  TO  ALLEGE  AN  OFFENSE. 

(1)  Specifications  under  charge  I,  “Failing  to  use  his  utmost  exertions  to  detect, 
apprehend,  and  bring  to  punishment  all  offenders”  alleged,  in  part,  that  accused, 
a chief  boatswain’s  mate,  who  had  been  detailed  as  chief  police  petty  officer,  “did 
then  and  there  fail  to  detect,  apprehend,  and  bring  to  punishment  the  persons 
so  engaged.”  Held:  That  these  specifications  failed  to  allege  an  offense  as  is 
required  by  section  189,  Naval  Courts  and  Boards,  and  therefore  they  did  not 
support  the  charge.  In  drawing  up  these  specifications,  which  were  presumably 
written  to  support  a charge  under  article  8,  Articles  for  the  Government  of  the 
Navy,  the  convening  authority  failed  to  include  the  very  essence  of  the  offense, 
i.  e.,  refusing  or  failing  1o  use  his  utmost  exertions  to  detect,  apprehend,  and 
bring  to  punishment  all  offenders,  etc.  The  mere  fact  that  a chief  police  petty 
officer  is  unsuccessful  in  detecting  or  apprehending  offenders  is  not.  in  itself  an 
offense.  To  make  it  one  it  must  be  shown  affirmatively  that  his  failure  was  due 
to  the  fact  that  he  either  refused  or  failed  to  use  his  utmost  exertions  while  in 
the  execution  [P.  9]  of  the  duties  of  his  office.  (See  sample  spec,  under  sec. 
247,  N.  C.  & B. ) 

(2)  It  watt  further  noted  that  the  finding  on  each  specification  of  the  second 
charge  was  recorded  as  follows : 

“The  * * * specification  of  the  second  charge  not  proved.” 

and  on  the  charge, 

“And  that  the  accused,  * * *,  is  of  the  second  charge,  not  guilty.” 

In  recording  the  above  findings,  the  court  did  not  comply  with  the  provisions 
of  section  684,  Naval  Courts  and  Boards,  which  require  that  where  the  finding 
is  “not  guilty,”  upon  any  charge,  the  explicit  statement  should  immediately  fol- 
low that  the  court  acquits  the  accused  of  such  charge.  Inasmuch,  however,  as 
the  intention  of  the  court  to  acquit  might  be  regarded  as  a necessary  inference 
from  its  findings  upon  the  charge,  the  omission  from  the  record  of  the  customary 
statement  expressing  such  intention  was  held  not  material  (citing  1916  Naval 
Digest,  p.  242,  par.  67;  C.  M.  O.  7,  1929,  14). 
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(3)  Subject  to  the  above,  the  proceedings  and  findings  on  charge  II  and  the 
specifications  thereunder  were  held  legal.  The  proceedings  and  findings  on  charge 
I and  specifications  thereunder,  and  sentence,  were  held  illegal,  and  accordingly 
the  proceedings  and  findings  on  charge  I and  specifications  thereunder,  and  the 
sentence,  were  set  aside  (File:  MM-Furey,  John  E/A17-20  (300502),  June  23, 
1930). 


CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing  to  allege 

AN  OFFENSE,  SUMMARY  COURT  MARTIAL — ABSENCE  FROM  STATION  AND  DUTY. 

A summary  court  martial  specification  alleging  that  accused  was  absent  from 
his  station  and  duty  was  held  fatally  defective  in  that  it  failed  to  state  an  offense, 
there  being  nothing  in  the  specification  to  show  that  the  absence  of  accused  was 
unauthorized  (citing  File:  MM-Malott,  Karl/A17-21  (280627),  June  27,  1928; 
see  also  C.  M.  O.  4,  1930,  6).  Attention  of  the  convening  authority  was  invited 
to  section  248,  Naval  Courts  and  Boards,  and  it  was  stated  that  the  sample 
specification  set  forth  therein  should  be  followed  as  closely  as  practicable,  and 
in  all  cases  it  must  be  alleged  that  the  absence  of  the  accused  was  without  leave 
from  proper  authority. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding  on 
specification  III  be  set  aside.  Inasmuch  as  the  sentence  adjudged  did  not  exceed 
the  limitation  of  punishments  for  offenses  of  which  accused  was  convicted  under 
two  other  specifications,  the  sentence  was  not  disturbed  (File:  MM-Hill,  Lonnie 
H/A17-21  (300627),  June  27,  1930;  File:  MM-Pardue,  Emery/A17-21  (300627), 
June  27,  1930). 


[P.  10]  1.  CHARGES  AND  SPECIFICATIONS : specification  defective,  fail- 
ing TO  ALLEGE  AN  OFFENSE,  SUMMARY  COURT  MARTIAL EMBEZZLEMENT. 

2.  SETTING  ASIDE:  proceedings  and  findings,  specification  fatally  defec- 
tive SUMMARY  COURT  MARTIAL ; FORMER  JEOPARDY. 

(1)  A summary  court  martial  specification  alleged  that  accused  received  into 
his  possession  and  under  color  of  his  office  a certain  quantity  of  ship’s  store  sup- 
plies, and  that  he  embezzled  a sum  of  money,  the  property  of  the  ship’s  store. 
Held:  That  this  specification  was  fatally  defective  in  that  it  failed  to  allege  an 
offense.  It  did  not  set  out  that  accused  had  ever  received  any  money  into  his 
possession  and  under  color  of  his  office,  and  manifestly  he  could  not  embezzle 
property  which  had  never  come  into  his  possession.  Furthermore,  the  evidence 
adduced  before  the  court  failed  to  prove  the  allegation  of  embezzling  money. 
Accused  was  shown  to  have  received  ship’s  store  supplies  into  his  possession;  a 
subsequent  inventory  revealed  the  fact  that  he  was  short  a certain  quantity. 
There  was  no  evidence  to  show  that  any  money  ever  came  into  his  possession. 

(2)  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
proceedings  and  finding  on  this  specification  be  set  aside.  As  the  sentence 
adjudged  in  the  case  did  not  exceed  the  limitation  of  punishments  for  other 
offenses  under  which  accused  stood  convicted  the  sentence  was  not  disturbed. 
Attention  was  invited  to  the  fact  that  the  action  taken  on  this  specification  was 
no  bar  to  another  trial  for  the  same  offense,  since  proceedings  upon  a “fatally 
defective”  specification  do  not  constitute  former  jeopardy  (citing  sec.  649, 
N.  C.  & B.;  File:  MM-Chase,  Fred  N/A17-21  (300523),  June  11,  1930). 


1.  CONFESSIONS : involuntary. 

2.  ADMISSIONS:  open  court — effect. 

3.  SETTING  ASIDE : findings — evidence  improperly  admitted. 

# Accused  was  tried  on  the  charge  “Scandalous  conduct  tending  to  the  destruc- 
tion of  good  morals,”  under  which  were  laid  4 specifications:  (1)  alleging  em- 
bezzlement of  postal  funds;  (2),  (3),  and  (4)  alleging  embezzlement  of  private 
funds.  All  4 specifications  were  found  proved.  A prosecution  witness,  a U.  S. 
postal  inspector,  testified  that,  accompanied  by  three  members  of  the  Virginia 
State  police,  he  apprehended  accused  in  Richmond,  Va. ; that  at  this  time  accused 
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confessed  his  guilt,  orally,  as  to  the  allegations  contained  in  specifications  2,  3, 
and  4;  and  that  these  statements  were  put  in  writing  by  witness  and  signed 
by  accused.  Witness  admitted  on  cross-examination  that  he  informed  accused 
that  he  was  wanted  for  the  theft  of  an  automobile,  and  furthermore  that  there 
was  conversation  during  which  the  Mann  Act  was  mentioned  as  bearing  more 
or  less  vaguely  on  previous  acts  of  accused.  The  prosecution  having  previously 
offered  the  written  statement  in  evidence,  to  which  accused  [P.  11]  objected 
on  the  ground  that  it  was  not  voluntarily  made  and  that  the  burden  was  on 
the  prosecution  to  show  that  it  was  voluntary  (see  sec.  355,  N.  C.  & B.),  the 
court  sustained  objection  of  accused.  Accused,  who  had  also  objected  to  the 
testimony  of  the  witness  as  to  the  oral  statements  made  by  accused,  then  moved 
to  strike  this  testimony  from  the  record  on  the  ground  that  this  was  subject 
to  the  same  objection  as  the  written  statement,  namely,  that  the  statements 
were  not  voluntary.  Court  overruled  this  motion.  Accused  subsequently  took 
the  stand  in  his  own  behalf  and  admitted  in  open  court  the  allegations  con- 
tained in  specifications  3 and  4,  and  this  was  corroborated  by  other  evidence, 
but  he  denied  the  allegation  contained  in  specification  2.  Other  evidence,  how- 
ever, was  introduced  in  support  of  specification  2. 

Held:  (1)  In  view  of  the  evidence  adduced  showing  the  circumstances  under 
which  accused  made  the  statements  in  question,  the  court’s  ruling  excluding 
the  written  statement  was  a reasonable  one  (citing  3 Russell  on  Crimes,  6th  ed., 
p.  478;  Bram  v.  U.  8.,  168  U.  S.  532;  Wan  v.  U.  8 .,  266  U.  S.  1).  However,  this 
should  have  been  carried  to  its  logical  conclusion  by  a similar  ruling  as  to  the 
oral  statements  made  under  the  same  circumstances.  There  is  no  distinction 
between  oral  and  written  statements  of  incriminating  facts  (citing  15  Fed.  (2d) 
960). 

(2)  The  erroneously  admitted  evidence  had  no  bearing  on  the  allegation 
contained  in  specification  1.  The  accused  having  admitted  the  allegations  of 
specifications  3 and  4 in  open  court,  no  evidence  was  needed  to  establish  these 
matters  (citing  sec.  362,  N.  C.  & B.). 

(3)  The  finding  on  specification  2 would  have  warranted  affording  the  ac- 
cused an  opportunity  to  request  a new  trial  in  accordance  with  the  provisions  of 
section  741.  Naval  Courts  and  Boards,  if  this  had  been  the  only  specification. 
However,  the  sentence  adjudged  was  not  excessive  for  the  other  three  specifi- 
cations, which  were  properly  found  proved.  Accordingly,  the  finding  on  specifi- 
cation 2 was  set  aside  (File:  MM-George,  Edward  C/A17-20  (300527),  June 
23,  1930) . 


PREVIOUS  CONVICTIONS:  record  of — procedure,  summary  court  martial. 

A summary  court-martial  record  contained  an  entry  that  “the  recorder  stated 
that  he  had  record  of  previous  convictions,  * * No  further  entry  per- 

taining to  the  record  of  previous  convictions  appeared  in  the  record. 

In  accordance  with  the  provisions  of  section  689,  Naval  Courts  and  Boards, 
and  with  the  sample  entries  appearing  in  section  752,  footnote  71,  Naval  Courts 
and  Boards,  the  record  should  affirmatively  state  that  the  court  was  opened, 
that  the  record  of  previous  convictions  was  submitted  to  the  accused  and 
[P.  12]  to  the  court,  and,  if  there  was  no  valid  objection  thereto,  that  such 
record  was  read  to  the  members  of  the  court. 

While  the  failure  to  follow  the  prescribed  procedure  was  held  not  a sufficient 
irregularity  to  invalidate  the  proceedings,  finding,  and  sentence  in  this  case, 
the  Secretary  of  the  Navy  directed  that  the  members  of  the  court  and  the 
recorder  be  informed  thereof  in  order  that  errors  of  this  nature  might  be 
avoided  in  the  future  (File:  MM-Scruggs,  Jesse  Atwell  (300627),  June  27, 
1930). 


1.  SUMMARY  COURTS  MARTIAL:  convening  authority — district  communi- 

cation OFFICER  AND  COMMANDING  OFFICER,  RADIO-COMPASS  STATION. 

2.  SETTING  ASIDE : proceedings,  finding,  and  sentence,  summary  court 

MARITAL  ILLEGALLY  CONSTITUTED/  FORMER  JEOPARDY. 

(1)  A summary  court  martial  was  convened  by  the  district  communication 
officer  of  the  fourth  naval  district,  who  approved  the  proceedings,  findings,  and 
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sentence  as  commanding  officer,  U.  S.  naval  radio  compass  station,  Cape  Hen- 
lopen,  Del.  The  commandant,  fourth  naval  district,  acted  as  reviewing  author- 
ity. The  files  of  the  Navy  Department  failed  to  show  that  either  the  district 
communication  officer,  fourth  naval  district,  or  the  commanding  officer,  U.  S. 
naval  radio  station,  Cape  Henlopen,  Del.,  had  received  special  authority  from 
the  Secretary  of  the  Navy  to  convene  summary  courts  martial  or  deck  courts. 
The  Navy  Department  has  previously  held  that  neither  district  communication 
superintendents  nor  officers  in  charge  at  naval  radio  stations  are  authorized  by 
law  to  convene  summary  courts  martial  or  deck  courts  unless  by  special  author- 
ity of  the  Secretary  of  the  Navy  (see  C.  M.  O.  4,  1925,  22). 

(2)  In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  of  this  summary  court  martial  be  set  aside. 
Attention  of  the  commandant,  fourth  naval  district,  was  invited  to  the  fact 
that  a plea  of  former  jeopardy  would  not  be  available  to  the  accused  in  this 
case  if  brought  to  trial  before  a court  legally  constituted  (citing  Naval  Digest 
1921,  p.  90).  The  fundamental  requirement  necessary  to  give  effect  to  the 
proceedings  which  were  set  aside  being  absent,  it  follows  that  they  were  with- 
out legal  significance  (File:  MM-Stout,  John  Jos/A17-21  (300611),  June  11, 
1930). 


SUMMARY  COURTS  MARTIAL:  immediate  superior  in  command — two  offices 

in  one  officer. 

A summary  court  martial  was  convened  by  the  commanding  officer,  U.  S.  S. 
Ant  ares,  who  later  approved  the  proceedings,  findings  and  sentence  as  con- 
vening authority.  This  officer  was  serving  in  the  additional  capacity  of  com- 
mander. Train  Squadron  [P.  13]  One,  Fleet  Base  Force,  and  as  such  sought 
to  take  a second  action  upon  the  record  of  proceedings  as  immediate  superior 
in  command.  He  contended  that  as  the  offices  of  commanding  officer,  U.  S.  S. 
Ant  ares  and  commander,  Train  Squadron  One,  were  combined  in  one  officer, 
this  officer  might  properly  act  twice  upon  the  record  of  proceedings,  once  as 
convening  authority  (commanding  officer,  U.  S.  S.  Antares),  and  again  as 
immediate  superior  in  command  (commander,  Train  Squadron  One). 

The  result  of  the  above  procedure  was  that  the  sentence  of  the  court  was 
carried  into  execution  upon  the  approval  of  only  the  officer  ordering  the  court 
and  not  with  the  approval  of  such  officer’s  immediate  superior  in  command 
as  is  expressly  required  by  article  32,  Articles  for  the  Government  of  the  Navy, 
in  all  cases  where  the  officer  ordering  the  court  is  not  senior  officer  present. 
In  this  case  the  officer  ordering  the  court  was  not  senior  officer  present,  as  a 
senior  officer,  commander,  Light  Cruiser  Division  Three,  was  present  and  should 
have  been  afforded  an  opportunity  of  acting  upon  the  record  as  immediate 
superior  in  command  (citing  Naval  Digest  1916,  p.  615  (38)). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  the  commander, 
Train  Squadron  One,  to  forward  the  record  in  this  case  for  the  action  of  such 
officer  as  might  be  his  immediate  superior  in  command  on  the  date  of  receipt  of 
such  instructions  (File:  MM-Dent,  William  R/A17-21  (300627),  June  27,  1930, 
citing  C.  M.  O.  8,  1922,  p.  16  as  controlling). 


AUTOMOBILES : intoxicating  liquor  transported  in,  by  enlisted  man — dis- 
position of  automobile,  application  of  national  prohibition  act. 

An  enlisted  man  of  the  U.  S.  Navy  was  arrested  for  trial  by  general  coiii't 
martial  on  the  charges:  (1)  Conduct  to  the  prejudice  of  good  order  and  disci- 
pline; (2)  Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy, 
the  specifications  of  said  charges  alleging  transportation  and  possession  of 
intoxicating  liquor.  The  automobile  in  which  the  liquor  was  found  had  been 
seized  and  was  being  held  at  marine  barracks.  The  accused  was  willing  that 
the  automobile  be  turned  over  to  the  company  from  which  he  was  purchasing 
it  on  the  installment  plan  and  which  had  applied  for  its  custody.  Held,  that 
there  is  no  statute  requiring  or  empowering  the  court  martial  in  such  cases  to 
declare  the  forfeiture  of  an  automobile  used  in  the  commission  of  the  offenses 
charged ; the  provisions  of  the  National  Prohibition  Act,  section  26,  title  II 
(27  U.  S.  C.  sec.  40),  clearly  have  reference  to  civil  officers  and  civil  courts,  and 
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were  not  intended  to  enlarge  [P.  14]  the  powers  of  military  officers  and  courts 
martial ; accordingly  that  the  automobile  may  be  disposed  of  in  such  manner 
as  the  accused  may  desire  (File:  MM  (l)/P13-2  (3)  (300414),  June  5,  1930, 
citing  File  26251-34786 : 2,  Sept.  16,  1925 ; Richbourg  Motvr  Co.  v.  U.  S.,  Supreme 
Court,  May  19,  1930). 


CONTRACTS : switchboards  and  spare  parts — legality  of  awarding  contract 

TO  COMMERCIAL  MANUFACTURER. 

The  Naval  Appropriation  Act  of  March  2,  1929  ( 45  Stat.  1452),  contains  the 
following  provision : 

“No  part  of  the  moneys  herein  appropriated  for  the  Naval  Establishment 
or  herein  made  available  therefor  shall  be  used  or  expended  under  contracts 
hereafter  made  for  the  repair,  purchase,  or  acquirement,  by  or  from  any 
private  contractor,  of  any  naval  vessel,  machinery,  article  or  articles  that 
at  the  time  of  the  proposed  repair,  purchase  or  acquirement  can  be  re- 
paired, manufactured,  or  produced  in  each  or  any  of  the  Government  navy 
yards  or  arsenals  of  the  United  States,  when  time  and  facilities  permit, 
and  when,  in  the  judgment  of  the  Secretary  of  the  Navy,  such  repair,  pur- 
chase, acquirement  or  production  would  not  involve  an  appreciable  increase 
in  cost  to  the  Government.” 

In  view  of  the  above  quoted  provision,  held  that  if  certain  switchboards  and 
spare  parts  which  it  was  desired  to  purchase  from  a commercial  manufacturer 
could  be  satisfactorily  produced  at  the  Navy  Yard,  Portsmouth,  N.  H.,  at  no 
appreciable  increase  in  cost  over  the  lowest  satisfactory  bid  submitted  by  a 
commercial  manufacturer,  procurement  of  the  equipment  from  a commercial 
manufacturer  is  not  permissible.  Whether  such  equipment  could  be  satisfac- 
torily produced  within  proper  limits  or  cost  at  the  Portsmouth  Navy  Yard  is  a 
question  of  fact  concerning  which  no  opinion  was  expressed  by  Judge  Advocate 
General  (File:  QM-Arma  Eng.  Co/L4r-3  ( 300419),  June  12,  1930). 


DAMAGES : liability  of  naval  personnel  for  injury  to  private  property. 

A board  of  investigation  having  been  convened  to  inquire  into  and  report  upon 
an  accident  between  an  automobile  operated  by  an  officer  of  the  Navy  and  a 
public  carromata  at  the  intersection  of  two  streets,  Manila,  P.  I.,  the  convening 
authority  in  his  action  recommended  that  the  officer  be  exonerated  from  all 
damages  to  the  carromata  and  injuries  to  the  personnel.  With  reference  to  this 
recommendation  no  opinion  was  expressed  by  the  Judge  Advocate  General  as  to 
the  liability  of  the  officer  as  the  matter  of  damages  in  cases  of  this  nature,  not 
involving  Government-owned  vehicles,  is  beyond  the  jurisdiction  of  the  Navy 
Department,  and  lies  entirely  within  the  purview  of  the  [P.  15]  civil  courts 
within  whose  jurisdiction  the  accident  occurs  (File:  OO-McGee,  Homer  F/A17-25 
(300424) , June  4.  1930). 


1.  LOSS  OF  NUMBERS : officer  of  supply  corps,  by  sentence  of  court  martial 

JJNE  RUNNING  mate. 

2.  LOSS  OF  NUMBERS  * sentence  of,  officer  of  supply  corps — interpretation. 

(1)  Pursuant  to  the  sentence  of  a general  court  martial,  Lieutenant,  Junior 
Grade,  Joseph  P.  Burke,  Supply  Corps,  U.  S.  Navy,  was  placed  at  the  foot  of  the 
list  of  assistant  paymasters  of  the  rank  of  lieutenant,  junior  grade,  wrhere  he  was 
to  remain  until  nineteen  officers  of  the  rank  below  him  had  been  promoted  to  the 
rank  of  lieutenant,  junior  grade,  total  loss  of  numbers  being  thirty.  After  one 
officer,  Assistant  Paymaster  Joseph  C.  Molder,  Supply  Corps,  U.  S.  Navy,  had  been 
promoted  over  him,  the  Navy  Department  remitted  the  unexecuted  portion  of 
the  sentence  and  in  accordance  with  section  11  of  the  Equalization  Act  of  June 
10,  1926  (44  Stat.  721;  34  U.  S.  C.,  Sup.  Ill,  sec.  348j),  the  Bureau  of  Navigation 
assigned  as  his  line  running  mate  Lieutenant,  Junior  Grade,  William  A.  Graham, 
U.  S.  Navy,  the  line  running  mate  of  Lieutenant,  Junior  Grade,  Molder,  Supply 


1438  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 


[C.  M.  O.  No.  6—1930] 

Corps,  U.  S.  Navy,  who,  pursuant  to  the  sentence  of  the  court  martial,  as  mitigated, 
immediately  preceded  Lieutenant,  Junior  Grade,  Burke,  Supply  Corps,  U.  S.  Navy. 
Subsequently  a new  line  running  mate  was  assigned  Lieutenant,  Junior  Grade, 
Holder  pursuant  to  the  act  of  May  11, 1928  (45  Stat.  498-499  ; 34  U.  S.  C.,  Sup  III, 
sec.  244a),  which  authorized  him  to  take  precedence  with  but  next  after  that 
officer  of  the  line  immediately  above  him  in  the  Navy  at  the  time  of  his  transfer 
from  the  line  to  the  Supply  Corps.  As  to  whether  Lieutenant,  Junior  Grade, 
Burke,  Supply  Corps,  should  likewise  be  assigned  this  new  running  mate,  held 
that  when,  under  the  provisions  of  the  Equalization  Act,  above  cited,  Lieutenant, 
Junior  Grade,  Joseph  P.  Burke,  Supply  Corps,  U.  S.  Navy,  was  assigned  Lieutenant, 
Junior  Grade,  William  A.  Graham,  U.  S.  Navy,  as  his  line  running  mate,  said 
assignment  became  complete  and  that  he  was  not  entitled  to  benefit  by  the  act  of 
May  11,  1928  (supra). 

(2)  Lieutenant,  Junior  Grade,  Burke,  Supply  Corps,  contended  that  the  sen- 
tence of  the  court  martial  in  his  case,  which  read  “and  there  to  remain  until  he 
shall  have  lost  a total  of  (30)  numbers,”  intended  a loss  of  precedence  numbers, 
line  and  staff,  and  not  a loss  of  thirty  numbers  in  his  corps.  Although  the  word- 
ing of  the  sentence  of  the  court  did  not  conform  to  the  provisions  of  Naval  Courts 
and  Boards,  section  883n  (30),  Change  No.  6 in  that  the  words  “in  his  grade”  were 
omitted  from  said  sentence,  held  that  the  omission  of  these  words  did  not 
authorize  a holding  that  the  court  intended  the  loss  of  numbers  to  be  a loss  of 
precedence  numbers  as  shown  in  Navy  Register  Table  of  Running  Mates,  for 
the  reason  that  it  was  [P.  16]  not  until  June  26,  1929,  that  it  had  been  officially 
determined  by  the  Navy  Department  that  a court  martial  could  sentence  a staff 
officer  to  the  loss  of  a given  number  of  line  running  mates.  Prior  to  that  time  the 
sentence  of  a staff  officer  to  a loss  of  numbers  had  always  been  executed  as  a loss 
of  numbers  in  his  own  corps,  and  such  was  the  situation  when  the  officer  under 
consideration  was  sentenced  by  the  court  martial  convened  in  his  case  in  1925. 
(File:  OO-Burke,  Jos.  P/17-1  (300408),  June  13,  1930). 


MIDSHIPMEN : withholding  of  diploma  and  retention  in  naval  service  on 

PROBATION.  DATE  OF  COMMISSION,  PRECEDENCE,  AND  PAY. 

A midshipman  of  the  class  of  1930  was  guilty  of  intoxication  and  proceedings 
for  his  dismissal  were  instituted  by  the  Superintendent  of  the  Naval  Academy 
pursuant  to  the  act  of  April  9,  1908  (34  Stat.  104;  34  U.  S.  C.,  sec.  1062).  The 
Chief  of  the  Bureau  of  Navigation  recommended  that  instead  of  dismissing  said 
midshipman  from  the  Academy  he  be  retained  in  the  naval  service  on  probation 
for  two  years  and  that  his  diploma  be  withheld  during  that  period  and  under 
certain  prescribed  conditions.  Held,  that  the  action  so  recommended  by  the 
Chief  of  the  Bureau  of  Navigation  might  legally  be  taken  by  the  Secretary  of 
the  Navy  with  the  written  approval  of  the  President,  reserving  the  power  to 
dismiss  said  midshipman  at  any  time  during  the  probationary  period  if  his 
conduct  should  be  unsatisfactory,  and  with  a view  to  his  appointment  as  an  of- 
ficer at  the  end  of  the  probationary  period  if  such  action  should  then  be  war- 
ranted by  his  record.  The  commission,  if  and  when  issued,  might  properly  be 
given  the  same  date  as  that  given  the  members  of  the  1932  graduating  class  and 
his  precedence  with  respect  to  such  graduates  administratively  assigned,  con- 
stituting in  effect  a loss  of  numbers  which  is  well  recognized  in  the  military 
service  as  a lesser  penalty  which  may  be  imposed  in  mitigation  of  dismissal.  The 
pay  of  the  midshipman  during  his  probationary  period  would  be  governed  by 
the  act  of  July  11,  1919  (41  Stat.  146;  34  U.  S.  C.,  sec.  1051),  which  provides  that 
“the  pay  of  midshipmen  shall  hereafter  be  $780  per  annum”  (File:  00-Blemker, 
Nyle  L/P13-2  (3)  (300604),  June  4,  1930). 


MISCONDUCT:  attempted  suicide. 

The  evidence  adduced  before  an  investigation  convened  to  inquire  into  the  cir- 
cumstances attending  the  self-inflicted  injuries  upon  a chief  machinist’s  mate, 
U.  S.  Navy,  disclosed  that  the  wounds  were  self-inflicted  with  an  intent  to  com- 
mit suicide.  There  was  no  evidence  of  insanity  beyond  that  rising  out  of  the  act 
of  attempted  suicide,  and  as  that  in  itself  is  insufficient  to  overcome  the  presump- 
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tion  of  sanity;  held,  that  the  injuries  sustained  were  incurred  as  the  result  of 
the  man’s  own  [P.  17]  misconduct  (File:  MM-Crewe,  John  C/A17-26  (300424), 
June  12, 1930,  citing  C.  M.  O.  2,  1930,  21). 


MISCONDUCT : naval  reservists  injured  while  in  nonpay  status. 

Two  enlisted  men  of  the  Volunteer  Naval  Reserve  were  injured  in  an  accident 
while  in  a nonpay  status.  As  their  dependents  are  not  entitled  to  the  six  months 
death  gratuity,  and  both  of  the  injured  men  were  in  a nonpay  status  at  the  time 
of  their  injuries  so  could  not  be  subject  to  a loss  of  pay  and  obligation  to  make 
good  the  time  absent  provided  the  disability  was  the  result  of  their  own  miscon- 
duct, no  decision  was  required  as  to  the  misconduct  status  in  this  case,  and  was 
therefore  reserved  by  the  Navy  Department  until  such  time,  if  ever,  as  it  might 
be  presented  under  circumstances  requiring  a decision  thereof  (citing  C.  M.  O. 
2,  1930,  23;  File;  NA15 (5) A/17-25  (300517),  June  12,  1930). 


MISCONDUCT ; status  after  acquittal  by  court  martial  of  offenses  arising* 

OUT  OF  SAME  INCIDENT. 

An  officer  of  the  Navy  was  admitted  to  the  sick  list  August  21,  1929,  with 
diagnosis  alcoholism,  acute,  which  the  medical  officer  in  charge  considered  was 
due  to  said  officer’s  own  intemperate  use  of  alcoholic  liquors.  He  was  discharged 
to  duty  August  31,  1929.  On  January  13,  1930,  he  was  tried  by  general  court 
martial  on  charges  and  specifications  growing  out  of  the  same  incident  for  which 
he  was  admitted  to  the  sick  list  on  August  21,  1929,  and  was  acquitted  thereof. 
The  acquittal  was  approved  by  the  convening  authority  and  found  to  be  legal  by 
the  Judge  Advocate  General. 

Held:  In  the  absence  of  new  evidence  not  before  the  general  court  martial 
which  tried  this  case,  it  should  now  be  held  in  the  determination  of  the  question 
of  whether  or  not  this  officer’s  disability  was  due  to  his  own  misconduct  that  the 
diagnosis  alcoholism,  acute,  entered  in  his  medical  record  August  21,  1929,  was 
in  error,  and  that  the  disability  made  the  basis  of  said  entry  was  not  due  to  his 
own  misconduct  (File:  OO-Dibrell,  Aquilla,  G/P2-5  (2)  (291009),  June  28, 1930). 


PRESUMPTION  OF  DEATH : unexplained  absence,  body  not  recovered. 

An  officer  of  the  Marine  Corps  disappeared  from  the  marine  barracks,  U.  S. 
naval  station,  Guam,  on  April  26,  1929,  and  has  been  carried  on  the  rolls  of  the 
Navy  Department  as  “missing”  since  that  date.  His  body  was  not  recovered,  nor 
was  there  any  information  adduced  before  the  court  of  inquiry  in  his  case  which 
established  that  he  was  dead.  On  the  other  hand,  [P.  18]  the  court  of  in- 
quiry found  considerable  evidence  which  might  be  accepted  as  establishing  one 
or  more  reasons  for  his  disappearance,  1st,  he  had  been  recommended  for  trial 
by  general  court  martial  for  alleged  irregularities  in  the  accounts  of  the  post 
exchange,  marine  barracks,  naval  station,  Guam,  and  was  aware  that  charges 
and  specifications  had  been  preferred  against  him,  the  amount  involved  being 
$1,470 ; second,  evidence  indicated  that  he  had  been  having  some  family  difficul- 
ties and  that  he  and  his  wife  were  not  then  living  together;  and  third,  it  was 
found  that  he  had  given  a bad  check  in  the  amount  of  $154.02  and  that  this  fact 
had  been  brought  to  his  attention.  His  case  having  come  up  again  for  an  opinion 
as  to  whether  he  shall  be  considered  dead  for  the  purpose  of  naval  administration, 
no  additional  information  having  been  received  in  the  meantime,  held  {a)  That 
the  evidence  in  the  possession  of  the  Navy  Department  does  not  warrant  the  con- 
clusion that  this  officer  met  his  death  on  or  about  April  26,  1929,  or  subsequent 
to  that  date;  (&)  that  he  should  not  be  declared  officially  dead  for  the  purpose 
of  naval  administration;  and  (c)  that  the  Navy  Department  should  hold  that  he 
is  in  desertion  (File:  OO-Clark,  Carl  E/A17-24  (290607),  June  11,  1930,  citing 
File:  OO-Smith,  Harry  T/P7  (3)  (271115),  January  5,  1928,  and  distinguishing 
File  28550-1378,  September  22,  1920). 
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RECORD  OF  PROCEEDINGS : board  of  investigation— errors  in. 

Where  a board  of  investigation  had  been  returned  for  revision,  it  was  noted  that 
the  original  precept  of  the  board  of  investigation  and  the  original  action  of  the 
convening  authority  in  returning  the  board  for  revision  were  not  prefixed  to  the 
record  in  accordance  with  section  1176,  footnote  15,  Naval  Courts  and  Boards. 
However,  in  view  of  the  fact  that  certified  copies  of  the  above-mentioned  docu- 
ments were  prefixed  and  that  the  convening  authority  approved  the  action  of  the 
board,  these  errors  were  not  considered  sufficient  to  invalidate  the  proceedings 
(File:  NA15  (5)/A17-25  ( 300517),  June  12,  1930). 


RETIREMENT  : date  of,  under  act  of  april  23,  1930. 

Application  of  an  officer  of  the  Marine  Corps  for  retirement  after  the  com- 
pletion of  30  years’  service  was  approved  by  the  President  to  become  effective 
July  1,  1930.  Question  as  to  effective  date  of  his  retirement  under  the  pro- 
visions of  the  act  of  April  23,  1930  (Public,  No.  165),  which  are  as  follows: 

“That  hereafter  retirement  authorized  by  law  of  Federal  personnel 
of  whatever  class,  civil,  military,  naval,  judicial,  legislative,  or  otherwise, 
and  for  whatever  cause  retired,  shall  take  effect  on  the  1st  day  of  the 
month  following  the  month  in  which  said  retirement  would  otherwise 
be  effective,  [P.  19]  and  said  1st  day  of  the  month  for  retirements 
hereafter  made  shall  be  for  all  purposes  in  lieu  of  such  date  for  retire- 
ment as  may  now  be  authorized;  except  that  the  rate  of  active  or  retired 
pay  or  allowance  shall  be  computed  as  of  the  date  retirement  would  have 
occurred  if  this  act  had  not  been  enacted. 

“Sec.  2.  This  act  shall  become  effective  July  1,  1930.  All  laws  or  parts 
of  laws,  insofar  as  in  conflict  herewith,  are  repealed.” 

By  express  provision  of  above-cited  act,  it  became  effective  July  1,  1930. 
It  applies  in  terms  to  retirements  made  after  the  act  became  effective.  This 
officer’s  retirement  was  to  become  effective  at  the  same  instant  that  the  above 
act  went  into  effect  and  cannot  be  regarded  as  coming  within  the  statutory 
description  which  is  limited  to  retirements  made  after  the  said  act  became 
effective.  Accordingly,  held  that  the  retirement  of  this  officer  will  become 
effective  on  July  1,  1930,  as  ordered  by  the  President  (File:  OO-Glinton,  Tims. 
M/P19-2  (300524),  June  12,  1930). 


With  reference  to  certain  questions  submitted  in  connection  with  the  above- 
quoted  act  of  April  23,  1930,  the  Comptroller  General  held  in  his  decision  of 
June  11,  1930  (A-32117)  : 

(a)  In  a case  when  an  officer  reaches  the  statutory  retirement  age  of 
sixty-four  (64)  years  on  the  first  day  of  the  month,  his  retirement  will  “take 
effect  on  the  1st  day  of  the  month  following  the  month  in  which  said  retire- 
ment would  otherwise  be  effective”  (citing  Compt.  Gen.  Dec.  of  June  5,  1930, 
A-21625 ) . 

(&-)  The  effective  date  of  all  retirements,  including  those  for  disability  and 
after  30  years’  service,  after  July  1,  1930,  shall  be  made  effective  only  on 
the  first  day  of  a month,  that  is  to  say,  the  active  status  is  to  terminate  with 
the  last  day  of  a month  and  the  retired  status  to  begin  with  the  first  day  of  the 
succeeding  month,  and  to  this  end  recommendations  to  the  President  in  cases 
requiring  his  approval  should  accord  with  the  provisions  of  the  act  of  April 
23,  1930,  supra.  In  cases  in  which  the  President  heretofore  has  acted  or 
hereafter  may  act  approving  the  retirement  as  effective  on  any  day  during 
a month  other  than  the  first  day  thereof,  after  July  1,  1930,  the  retirement  will 
be  effective  from  the  first  day  of  the  next  succeeding  month  without  further 
action  by  the  President. 

(c)  The  officer  to  be  retired  is  not  entitled  to  active  duty  pay  and  allowances 
for  the  effective  date  of  retirement,  that  is,  for  the  1st  day  of  the  month.  If  an 
officer  attains  retirement  age,  or  otherwise  meets  the  conditions  necessary  for 
retirement,  on  the  last  day  of  a month  his  active  pay  ceases  with  said  day  and  his 
retired  pay  begins  the  next  day,  but  if  an  officer  attains  [P.  20]  retirement  age, 
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etc.,  on  the  first  day  of  a month  his  active  pay  continues  to  the  end  of  that  month — 
if  other  conditions  necessary  to  a pay  status  are  met — and  his  retired  pay  begins 
with  the  first  day  of  the  next  month. 

( d ) There  is  nothing  in  the  act  of  April  23,  1930,  to  require  or  authorize  any 
change  in  the  practice  relative  to  promotions  to  fill  vacancies  incident  to  retire- 
ment, but,  beginning  July  1,  1930,  no  vacancy  incident  to  a retirement  for  any 
cause  can  occur  on  any  date  other  than  upon  the  first  day  of  a month,  and,  if 
otherwise  authorized  by  law,  a promotion  to  fill  a vacancy  caused  by  a retirement 
may  be  made  effective  on  the  date  the  vacancy  exists,  to  wit,  the  first  day  of  the 
month  following  the  termination  of  the  active  status  of  the  retiring  officer,  or  in 
other  words,  the  same  first  day  of  the  month  the  retirement  of  the  last  incumbent 
is  made  effective. 


RETIREMENT : length  of  service  ; physical  disability. 

A commander  in  the  Navy  who  will  have  completed  28  years’  naval  service 
on  June  30,  1930,  was  on  June  19,  1930,  a patient  in  the  Letterman  General  Hos- 
pital, San  Francisco,  Calif.,  as  a result  of  injuries  received  in  an  automobile 
collision  April  22,  1930.  He  was  not  recommended  for  selection  for  promotion  to 
the  grade  of  captain,  U.  S.  Navy,  by  the  line  selection  board  which  met  May  12, 
1930. 

Question  as  to  which  retirement  law  applies  in  the  case  of  this  officer. 

Held:  That  unless  said  officer  goes  before  a naval  retiring  board  and  is  retired 
for  physical  disability  prior  to  June  30,  1930,  he  will  be  retired  on  that  date  under 
the  act  of  March  4,  1929  ( 45  Stat.  1557,  34  U.  S.  C.,  Sup.  Ill,  sec.  311,  note),  which 
provides  as  follows: 

“That  until  March  5, 1931,  * * * captains,  commanders,  and  lieutenant 

commanders  shall  not  become  ineligible  for  promotion  and  shall  not  be  retired 
until  they  have  completed  thirty-five,  twenty-eight,  and  twenty-one  years, 
respectively,  of  commissioned  service  in  the  Navy,  and  upon  the  completion  of 
such  service,  if  not  recommended  for  promotion,  they  shall  be  retired  without 
regard  to  age  under  the  conditions  specified  in  said  act : Provided,  That  the 
commissioned  service  of  Naval  Academy  graduates,  for  the  purpose  of  this  act 
only,  shall  be  computed  from  June  30  of  the  calendar  year  in  which  the  class 
with  which  they  graduated  completed  its  academic  course,  or,  if  its  academic 
course  was  more  or  less  than  four  years,  from  June  30  of  the  calendar  year 
in  which  it  would  have  completed  an  academic  course  of  four  years.” 

<File : OO-Blackburn,  John  J/P1&-2  ( 300527),  June  19,  1930.) 


[P.  21]  SECRETARY  OF  THE  NAVY : delegation  of  authority — discharge 

OF  enrolled  and  assigned  members,  naval  reserve. 

Section  6 of  the  Naval  Research  Act  approved  February  28,  1925  (43  Stat. 
1081),  provides  in  part: 

“That  in  time  of  peace  no  officer  or  man  of  the  Naval  Reserve  shall  be 
discharged  except  upon  expiration  of  his  term  of  service  or  upon  his  own 
request,  or  for  full  and  sufficient  cause,  in  the  discretion  of  the  Secretary 
of  the  Navy.  * * 

Where  the  law  vests  in  the  Secretary  the  exercise  of  personal  judgment  or 
discretion,  or  requires  him  personally  to  perform  a certain  duty  he  cannot  dele- 
gate to  another  the  authority  to  exercise  such  judgment  or  discretion  or  desig- 
nate another  to  perform  the  special  duty  which  the  law  devolves  upon  him  (9 
Comp.  Dec.  351,  citing  18  Op.  Atty.  Gen.  421,  and  Reeside  v.  U.  8.,  2 Ct.  Cls.,  1). 

In  view  of  the  foregoing,  held  that  the  Secretary  of  the  Navy  cannot  delegate 
the  authority  to  approve  and  order  discharges  from  the  Naval  Reserve  of  en- 
rolled and  assigned  members  of  that  force  because  of  undesirability,  inaptitude, 
or  by  special  order  (File:  QR/P19-1  (300509),  June  27,  1930,  considering  sec. 
420,  R.  S.). 
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SHIP’S  SERVICE  STORES:  ashore — extension  of  privilege  of,  to  personnel 

of  the  u.  s.  coast  guard  and  u.  s.  army. 

Held:  There  being  no  specific  authority  of  law  for  the  establishment,  mainte- 
nance, and  operation  of  a “Ship’s  Service  Department  (Ashore)”  under  the 
Navy,  there  is  no  legal  objection  to  the  extension  to  officers  and  enlisted  men  of 
the  U.  S.  Coast  Guard  and  the  U.  S.  Army  of  the  privileges  of  the  ship’s  service 
store  and  other  ship’s  service  activities  in  the  Ship’s  Service  Department 
(Ashore)  of  the  Navy.  The  question  is  one  for  administrative  determination 
(File:  JF/ET14  ( 300509),  June  2,  1930). 


SUBPOENA : authority  to  issue — boards  of  investigation  do  not  have. 

A board  of  investigation  issued  what  purported  to  be  a subpoena  command- 
ing the  appearance  before  the  board  of  a civilian. 

The  power  to  subpoena  witnesses  has  been  granted  only  to  general  courts  mar- 
tial and  courts  of  inquiry  (act  of  February  16,  1909,  sec.  11,  set  out  in  article 
119,  N.  C.  & B.),  and  boards  of  investigation  cannot  compel  the  attendance  of 
civilian  witnesses  (citing  sec.  1182,  footnote  26,  N.  C.  & B.).  The  board  therefore 
erred  in  attempting  to  compel  the  attendance  of  this  prospective  witness. 

[P.22]  Subject  to  the  above,  and  to  certain  remark's  of  the  convening  author- 
ity, the  proceedings,  findings,  and  opinion  in  this  case  were  held  legal  (File: 
OO-Blackburn,  John  H/A17-25  (300516),  June  21,  1930). 

C.  M.  O.  7—1930 

[P.  6]  SENTENCES : inadequate — previous  conviction. 

Lieutenant  Commander  Francis  M.  Collier,  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  naval  operating 
base,  Hampton  Roads,  Va.,  on  June  24,  1930,  and  was  convicted  of  the  following 
charges : 

Charge  I. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapaci- 
tated for  proper  performance  of  duty  from  previous  indulgence  in  intoxicating 
liquors). 

Charge  II. — Disobeying  the  lawful  order  of  his  superior  officer. 

The  court  sentenced  the  accused  to  lose  three  hundred  numbers  in  his  grade 
and  to  lose  $150  per  month  of  his  pay  for  a period  of  six  months,  total  loss 
of  pay  amounting  to  $900. 

On  July  12,  1930,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record : 

“1.  Forwarded,  recommending  approval  of  the  proceedings  and  findings 
in  the  attached  case. 

“2.  Because  this  is  the  third  conviction  of  Lieutenant  Commander  Collier 
for  the  same  offense,  “Drunkenness,”  this  Bureau  considers  a sentence  of 
less  than  dismissal  as  inadequate.  Subject  to  the  foregoing,  it  is  recom- 
mended that  the  sentence  be  approved.” 

On  July  14,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  the  remarks  of  the  Chief  of  the  Bureau  of  Navigation. 


[P.  7]  SENTENCES : inadequate — previous  conviction. 

Captain  John  F.  McVey,  U.  S.  Marine  Corps,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Portsmouth,  N.  H.,  on 
July  7, 1930,  on  the  following  charges : 

Charge  I : Absence  from  station  and  duty  without  leave. 

Charge  II:  Drunkenness. 

The  court  found  the  specification  of  the  first  charge  proved  in  part,  and  the 
accused  guilty  of  the  charge  in  a less  degree  than  charged,  guilty  of  absence 
from  station  and  duty  after  leave  had  expired ; the  second  charge  proved  by  plea. 

The  court  sentenced  the  accused  to  remain  at  the  foot  of  the  captain’s  list  of 
that  date  until  he  shall  have  lost  fifty  numbers  in  his  grade  as  a result  of  the 
sentence. 
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On  July  17,  1930,  the  Major  General  Commandant,  U.  S.  Marine  Corps,  recom- 
mended approval  of  the  proceedings,  findings,  and  sentence,  but  stated,  however, 
that  “having  in  mind  the  previous  conviction  of  this  officer  it  is  the  opinion  of 
this  office  that  the  sentence  is  inadequate.” 

On  July  21,  1930,  the  Secretary  of  the  Navy  approved  the  proceedings,  findings, 
and  sentence,  and  the  remarks  of  the  Major  General  Commandant. 


ABSENCE  OVER  AND  WITHOUT  LEAVE : absence  from  general  assembly — 

ESSENTIAL  ELEMENTS  OF  OFFENSE. 

A deck  court  specification  which  alleged  that  accused  remained  absent  from 
general  assembly  was  held  to  be  fatally  defective  in  that  it  failed  to  allege  an 
offense,  as  there  was  nothing  in  the  specification  to  show  that  the  absence  of 
the  accused  was  unauthorized. 

Although  Naval  Courts  and  Boards,  1923,  does  not  show  a sample  specification 
which  alleges  the  exact  offense  which  was  sought  to  be  charged  in  this  case, 
the  sample  specification  which  is  set  forth  in  section  248  for  “Absence  without 
or  over  leave,”  should  serve  as  a convenient  guide.  It  will  be  noted  that  absence 
without  authority  is  an  essential  element  in  cases  of  this  nature. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding 
on  the  specification  involved  be  set  aside.  Inasmuch  as  the  sentence  adjudged 
did  not  exceed  the  limitation  of  punishment  for  the  offense  of  which  the  accused 
stood  convicted  under  another  specification  the  sentence  was  not  disturbed  (File: 
MM-Gilbraith,  Albert  H/A17-22  (300716),  July  16,  1930;  see  also  File  MM-Snow, 
Ralph  L/A17-22  ( 300716),  July  16,  1930). 


[P.  8]  ADMISSIONS:  extra  judicial,  of  accused — insufficient  to  convict. 

SUMMARY  COURT  MARTIAL. 

Accused  was  convicted  by  summary  court  martial  of  (1)  Falsehood,  and  (2) 
Absence  without  leave.  The  first  specification  alleged,  in  effect,  that  accused 
signed  and  submitted  to  the  personnel  officer,  for  inclusion  in  his  official  service 
record,  a “beneficiary  slip”  in  which  he  stated  the  name  and  address  of  his  wife, 
which  statement  was  knowingly  false  and  intended  to  deceive. 

The  only  evidence  introduced  by  the  prosecution  to  show  that  the  statement 
was  false  were  two  extrajudicial  admissions  by  the  accused  to  the  effect  that  he 
was  not  married.  The  defense  evidence,  on  the  other  hand,  showed  by  direct  tes- 
timony that  a marriage  ceremony  was  performed  in  Tia  Juana,  Mexico,  which 
purported  to  unite  the  accused  and  the  woman  whom  he  had  stated  was  his  wife, 
in  matrimony,  and  that  since  this  ceremony  the  accused  and  the  said  woman 
had  been  occupying  the  same  room  in  a certain  hotel  in  San  Diego. 

Held:  If  the  extrajudicial  statements  of  the  accused  referred  to  above  were 
given  the  full  effect  of  a confession,  there  was  still  insufficient  evidence  to  justify 
the  court  in  finding  the  specification  proved.  An  accused  may  not  be  convicted 
on  his  extrajudicial  statements  alone  (sec.  354,  N.  O.  & B.). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding 
on  specification  1 be  set  aside  (File:  MM-Girbony,  Jos.  D/A17-21  (300623),  July 
16,  1930). 


CIVIL  AUTHORITIES : arrest  and  conviction  by,  does  not  support  specifica- 
tion ALLEGING  CONDUCT  TO  THE  PREJUDICE  OF  GOOD  ORDER  AND  DISCIPLINE. 

A summary  court-martial  specification  alleged  that  accused  was  lawfully  ar- 
rested and  convicted  by  the  civil  authorities,  Norfolk,  Va.,  for  the  violation  of  a 
section  of  the  Norfolk  City  Code,  and  that  he  did  therein  and  thereby  conduct 
himself  to  the  prejudice  of  good  order  and  discipline. 

Held:  That  the  specification  was  fatally  defective.  Its  sole  basis  was  arrest 
and  conviction  by  civil  authorities  and  the  effective  allegation  was  merely  that 
the  accused  was  convicted  of  an  offense  by  civil  authorities.  It  is  a fundamental 
rule  of  pleading  that  the  facts  connected  with  the  incident  for  which  an  accused 
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is  on  trial  must  be  pleaded  clearly  in  the  specification  (sec.  200,  N.  C.  & B.).  A 
conviction  in  a court,  whether  civil  or  military,  is  merely  the  result  of  evidence 
received  by  that  court  tending  to  establish  allegations  upon  which  the  accused 
has  been  brought  to  trial  before  it.  To  plead  in  a new  trial  the  former  conviction 
would  not  only  be  pleading  a conclusion,  but  also  has  the  objection  of  tending  to 
multiply  the  punishment  to  be  suffered  by  the  accused  for  his  one  original  offense 
[P.  9]  citing  File:  MM-Sours,  Bert/A17-21  (300201),  February  20,  1930). 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  proceedings 
and  findings  on  the  specification  in  question  be  set  aside.  (File:  MM-Fougere, 
Joseph  A/A17-21  (300726),  July  26,  1930;  see  also  deck  court  cases,  File:  MM- 
Byrd,  Paul/Al7-22  (300726)  ; File:  MM-Farrislr,  Albert  E/A17-22  (300726)  ; etc., 
July  26,  1930). 


FINDINGS : acquittal  to  be  announced  in  open  court  ; procedure,  where  one 

SPECIFICATION  NOT  PROVED. 

Where  one  of  two  specifications  of  a charge  was  found  not  proved,  it  was 
noted  that  the  record  of  proceedings  did  not  show  that  the  provisions  of  section 
685,  Naval  Courts  and  Boards,  were  complied  with,  in  that  the  accused  was  not 
called  before  the  court  and  informed  that  said  specification  had  been  found  not 
proved. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Green,  Chas.  F/A17-20  (300526)  June  23,  1930,  approved  July  2, 
1930). 


1.  EVIDENCE : confessions  and  the  corpus  delicti. 

2.  EVIDENCE:  court  to  try  case!  according  to. 

3.  EVIDENCE,  DOCUMENTARY : photostat  copies — authentication. 

4.  SETTING  ASIDE  : findings  and  acquittal  disapproved  as  not  in  accordance 

WITH  EVIDENCE. 

Accused,  a mail  orderly  at  a marine  barracks,  was  tried  and  acquitted  of  the 
charge  “Scandalous  conduct  tending  to  the  destruction  of  good  morals,”  under 
which  were  laid  two  specifications,  the  first  alleging  that  accused  converted  and 
appropriated  to  his  own  use  a letter  containing  a postal  money  order  in  the 
amount  of  $15,  the  letter  having  been  posted  in  the  United  States  mail,  and  the 
second  alleging  the  uttering  of  a forged  postal  money  order,  this  money  order 
being  the  same  one  mentioned  in  specification  one. 

The  prosecution  introduced  evidence  tending  to  show  that  the  money  order 
was  issued;  that  it  was  mailed  to  one  Lory,  a private,  U.  S.  M.  C. ; that  he  did 
not  cash  it  or  authorize  anyone  else  to  do  so ; but  that  someone  did.  A post-office 
inspector  who  had  investigated  the  matter  testified  that  after  obtaining  a photo- 
stat copy  of  the  money  order  he  secured  samples  of  handwriting  from  Lory  and 
the  accused;  that  subsequently  he  questioned  the  accused,  who  at  first  denied 
that  he  had  forged  Lory’s  name  as  an  endorsement  but  later  admitted,  upon 
being  shown  the  photostat,  that  he  had  forged  the  endorsement  and  cashed  the 
money  [P.  10]  order ; that  during  the  preparation  of  a written  statement,  the 
accused  went  out  of  the  room  and  brought  back  fifteen  dollars  which  he  turned 
over  to  the  witness ; that  no  threats  or  promises  were  made,  and  that  the  accused 
was  told  not  to  sign  the  statement  if  he  did  not  get  the  money;  and  that  the 
accused  signed  the  statement  anyway.  The  photostat  was  submitted  in  evidence, 
but  excluded  upon  objection  of  the  accused  that  it  was  not  authenticated.  The 
tlefense  offered  no  evidence.  The  accused  made  a statement  in  which  he  denied 
that  he  was  guilty  and  in  which  he  declared  that  the  confession  was  made  because 
he  was  promised  that  the  matter  would  be  dropped. 

(1)  It  is  well  recognized  that  the  corpus  delicti  need  not  be  established  beyond 
a reasonable  doubt  when  there  has  been  an  extrajudicial  confession  (sec.  354, 
N.  C.  & B.,  1923,  and  citations  there  given;  289  Fed.  213;  9 Fed.  (2d)  877;  10 
Fed.  (2d)  460;  22  Fed.  (2d)  799).  The  rule  that  the  corpus  delicti  must  be 
proven  independent  of  confessions,  is  satisfied  by  circumstantial  proof  (citing 
Wigmore  on  Evidence,  par.  2081,  p.  428;  9 Fed.  2d  880).  In  the  present  case  the 
evidence  referred  to  above  would  appear  to  be  very  strong  circumstantial  evi- 
dence that  the  money  order  was  forged  and  that  it  was  then  uttered.  In  other 
words,  the  crime  was  committed. 
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(2)  The  testimony  relating  to  the  confession  of  the  accused  was  given  by  a 
reliable  person,  namely,  a post-office  inspector,  and  was  corroborated  by  the 
postmaster  at  Bremerton — another  reliable  person.  No  objection  was  made  to 
it,  the  witnesses  were  in  no  way  impeached,  and,  in  view  of  the  evidence  bearing 
on  the  circumstances  under  which  the  statements  were  made  to  the  post-office 
inspector,  there  did  not  appear  to  have  been  raised  any  real  question  as  to 
their  voluntary  nature.  There  was  nothing  in  the  case  to  indicate  that  these 
statements  were  unworthy  of  belief.  In  view  of  the  rule  that  a court  must 
reach  its  conclusion  solely  from  the  evidence  adduced  (secs.  321,  335,  N.  C. 
& B.,  1923)  and  of  the  rule  that  the  statement  of  the  accused  cannot  legally  be 
acted  upon  as  evidence  by  the  court  nor  be  made  a vehicle  of  evidence  (sec. 
665,  N.  C.  & B.,  1923),  the  court  could  not  consider  it  as  an  effort  to  rebut 
evidence  for  the  prosecution.  While  the  question  of  determining  the  weight 
to  be  given  the  testimony  of  a witness  is  one  for  the  members  of  a court  (sec. 
518,  N.  C.  & B.),  this  power  is  not  arbitrary,  and,  as  stated  above,  they  are 
bound  by  oath  to  try  the  case  according  to  the  evidence  (citing  C.  M.  O.  5, 
1927,  6;  C.  M.  O.  9,  1927,  4).  If  the  finding  of  not  guilty  resulted  from  the 
refusal  of  the  court  to  believe  the  confession,  it  was  considered  that  the  action 
was  not  reasonable  (citing  Wilson  v.  U.  S.,  162  U.  S.  622). 

(3)  As  mentioned  above,  the  photostat  copy  of  the  money  order  was  not  ad- 
mitted in  evidence  because  it  was  not  authenticated.  The  failure  of  the  judge 
advocate  to  get  this  photostat  [P.  11]  before  the  court,  while  it  did  not  affect 
the  evidence  of  the  corpus  delicti,  nevertheless  precluded  the  prosecution  from 
making  a comparison  of  the  handwriting  thereon  with  the  handwriting  of  the 
accused.  It  is  elementary  that  a writing,  photograph,  or  photostat  must  be 
authenticated  (citing  sec.  396,  N.  C.  & B.,  1923).  The  judge  advocate  had 
ample  opportunity  to  procure  a photostat  of  the  money  order  in  question  under 
the  seal  of  the  Post  Office  Department  before  the  trial,  but  assuming  that  he 
was  not  aware  of  the  above  rule,  he  could  have  requested  an  adjournment  to 
enable  him  to  do  so  as  soon  as  the  ruling  of  the  court  apprised  him  of  the 
necessity.  It  was  also  noted  that  no  effort  was  made  to  introduce  the  written 
confession. 

(4)  The  confession  of  the  accused  and  the  proof  of  the  corpus  delicti 
were  the  only  points  to  be  considered  by  the  court.  Held,  that  the  prosecution 
by  introducing  the  above  evidence  of  the  corpus  delicti  and  the  voluntary 
confession  of  the  accused  that  he  was  the  guilty  party,  established  its  case 
beyond  a reasonable  doubt;  and  that  with  this  evidence  before  it,  the  duty  of 
the  court  was  to  convict.  Therefore,  the  proceedings  were  approved,  but  the 
findings  and  acquittal  were  disapproved  (File:  MM-Engledow,  Lawrence 
L/A17-20  ( 300422),  July  2,  1930,  approved  July  10,  1930). 


EVIDENCE:  failure  to  introduce  or  caul  witnesses  in  support  of  specifi- 
cation AFTER  PLEA  OF  NOT  GUILTY,  DECK  COURT. 

WITNESSES  : prosecution,  unavailable — procedure. 

Accused  having  pleaded  not  guilty  to  a deck-court  specification  alleging  dis- 
orderly conduct  ashore,  the  deck-court  officer  proceeded  to  an  acquittal  without 
calling  any  witnesses,  or  if  witnesses  were  not  available,  without  notifying  the 
convening  authority  to  that  effect.  The  convening  authority  approved  the 
proceedings  and  finding  without  comment. 

The  Navy  Department  disapproved  the  procedure  followed  in  this  case 
(citing  C.  M.  O.  3,  1930,  14),  and  directed  that  the  Department’s  action  be 
brought  to  the  attention  of  the  convening  authority  and  the  deck-court  officer. 
Where  witnesses  necessary  to  make  out  a case  for  the  prosecution  are  unavail- 
able, the  deck-court  officer  should  transmit  such  information  to  the  convening 
authority  with  a view  to  having  the  case  withdrawn.  The  withdrawal  of  the 
case  under  such  circumstances  would  not  only  avoid  the  useless  and  unneces- 
sary routine  of  trial,  but,  what  is  more  important,  would  obviate  the  defense 
of  former  acquittal  being  available  to  the  accused  in  the  event  of  any  subse- 
quent proceedings  (File:  MM-Feuer,  Noah/A17-22  (300716),  July  16,  1930; 
see  also  File  MM-Rundini,  Eugenio/A17-22  ( 300726),  July  26,  1930). 
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[P.  12]  1.  EVIDENCE : weight  of,  patrol  officer’s  testimony  ; court  judge 

of  fact. 

2.  SETTING  ASIDE : findings  and  acquittal  disapproved  as  not  in  accordance 

WITH  EVIDENCE. 

Accused  was  acquitted  of  the  following  charges:  (I)  Violation  of  a lawful 
regulation  issued  by  the  Secretary  of  the  Navy;  (II)  Drunkenness;  and  (III) 
Disobeying  the  lawful  order  of  his  superior  officer.  The  convening  authority  ap- 
proved the  proceedings,  but  disapproved  the  findings  and  acquittal,  stating, 
in  part,  as  follows: 

“Although  the  prosecution  in  this  case  introduced  only  one  witness,  i.  e., 
the  patrol  officer,  who  presented  testimony  showing  conclusively  that  the 
accused  was  guilty  as  charged,  and  the  defense  presented  several  witnesses 
(enlisted  men),  some  of  whom  were  interested  witnesses,  who  testified  to 
opposite  facts;  the  convening  authority  is  of  the  opinion  that  it  was 
clearly  the  duty  of  the  court  to  uphold  the  authority  of  the  patrol  officer, 
who  is  charged  with  the  supervision  of  the  conduct  of  naval  personnel 
ashore,  and  particularly  charged  with  observing  and  reporting  infractions 
of  laws  and  regulations,  and  to  find  the  charges  and  specifications  proved.” 

(1)  The  Judge  Advocate  General  was  unable  to  concur  in  that  part  of  the 
opinion  of  the  convening  authority  which  appeared  to  enunciate  a policy  that 
a court  martial  should  convict  an  accused  on  the  testimony  of  a patrol  officer 
rather  than  on  the  whole  evidence  adduced.  Such  a policy  would  transform  a 
judicial  tribunal  into  a disciplinary  board  convened  for  the  purpose  of  meting 
out  appropriate  sentences  regardless  of  whether  or  not  it  had  been  established 
beyond  a reasonable  doubt  by  competent  evidence  that  an  accused  had  com- 
mitted the  offense  charged.  Members  of  a general  court  martial  in  their 
oaths  are  sworn  to  “*  * * truly  try  without  prejudice  or  partiality,  the 
case  * * * according  to  the  evidence  * * *”  (article  40,  Articles  for  the 
Government  of  the  Navy),  and  to  attempt  to  formulate  a policy  which  would 
restrict  the  meaning  of  this  oath  or  so  interpret  it  that  an  accused  would  be 
convicted  on  the  testimony  of  one  in  authority  rather  than  on  the  weight  of 
evidence  adduced  is  untenable  (sections  523-527,  Naval  Courts  and  Boards, 
1923;  C.  M.  O.  12-1929,  8 and  9 ; C.  M.  O.  12-1927,  16  and  17). 

(2)  In  this  case,  however,  the  Judge  Advocate  General  concurred  in  the  dis- 
approval by  the  convening  authority  of  the  findings  on  the  third  charge  in  view 
of  the  fact  that  the  defense  admitted  and  the  evidence  was  clear  on  the  point, 
that  the  accused  did  disobey  the  lawful  order  of  his  superior  officer  by  not 
returning  immediately  to  his  ship  when  so  ordered  by  the  patrol  officer. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  acquittal,  and  the  action 
of  the  convening  authority  thereon  were  [P»  13]  held  to  be  legal  (File:  MM- 
Carbine,  Geo/A17-20  ( 300425),  June  23,  1930,  approved  June  28,  1930). 


LOSS  OF  PAY : sentence,  summary  court  martial — policy  of  navy  department. 

A summary  court-martial  sentence  included  loss  of  $55  per  month  of  ac- 
cused’s pay  for  a period  of  three  months,  which  the  convening  authority  re- 
duced to  the  loss  of  $55  per  month  of  his  pay  for  a period  of  one  month. 
Inasmuch  as  it  is  the  policy  of  the  Navy  Department  that  loss  of  pay  per  month 
shall  not  exceed  one-half  of  the  actual  pay  (sec.  701,  N.  O.  & B.,  Change  No.  5), 
the  Secretary  of  the  Navy  directed  that  the  loss  of  pay  adjudged  in  this  case 
be  mitigated  to  the  loss  of  $30  per  month  for  such  period  as  was  necessary  to 
execute  the  sentence  of  the  court  as  mitigated  by  the  convening  authority  (File: 
MM-Dailey,  Charles  A/A17-21  (300726),  July  26,  1930). 


1.  MEMBERS  OF  COURTS  MARTIAL:  withdrawal  of,  in  absence  of  chal- 

lenge. 

2.  CHARGES  AND  SPECIFICATIONS : cumulative — judge  advocate  ques- 

tioned BY  COURT  IN  RE. 

(1)  Two  members  of  a general  court  martial  announced  in  open  court  that  they 
considered  themselves  disqualified  and  requested  that  they  be  permitted  to  with- 
draw. The  court  in  each  instance,  after  the  accused  had  been  asked  if  he  ob- 
jected to  any  member  and  had  replied  in  the  negative,  announced  that  if  had  voted 
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to  accept  the  request  for  withdrawal.  Section  627,  Naval  Courts  and  Boards, 
states  that  the  court  of  itself  cannot  excuse  a member  in  the  absence  of  a chal- 
lenge, and  that  an  unchallenged  member  who  thinks  himself  disqualified  can  be 
relieved  only  by  application  to  the  convening  authority.  In  this  connection  see 
also  Naval  Digest  1916,  page  60,  “Challenges,”  paragraph  1,  and  File  26504-138, 
Secretary  of  the  Navy,  May  13,  1912,  in  which  is  included  the  following  excerpt 
from  Kinthrop’s  Military  Law  and  Precedents,  second  edition,  pages  318,  319: 

“Nothing  is  now  better  settled  in  our  military  law  than  that,  except  upon  a 
challenge  duly  made  and  sustained,  the  court  is  not  empowered,  for  any  reason 
or  purpose,  to  excuse  a member ; nor,  of  course,  can  a member  in  any  case 
excuse  himself.  * * * Where  an  officer  detailed  upon  a court  martial 

deems  himself  disqualified,  from  prejudice  or  otherwise,  to  sit  upon  a par- 
ticular trial,  he  should,  if  there  is  time,  communicate  the  facts  to  the  con- 
vening authority  and  ask  to  be  relieved.  Where  this  cannot  be  done  prior 
to  the  trial,  the  member,  before  being  sworn,  should  make  known  the  fact 
of  the  objection  either  directly  to  the  party  interested  in  raising  the  same,  or 
preferably  to  the  court  in  the  presence  of  the  parties,  so  that  one  or  the  other 
party  may  formally  take  the  exception  unless  he  elects  to  waive  it.” 

[P.  14]  (2)  It  was  noted  also  that  after  the  accused  stated  that  he  had 

no  objection  to  make  to  the  charges  and  specifications,  the  court  inquired  of 
the  judge  advocate  if  the  charges  and  specifications  were  accumulative. 
Held:  The  above  procedure  was  not  proper.  The  court  was  not  called  upon 
to  go  into  this  question,  and  if  it  had  been,  the  convening  authority  would 
have  been  the  proper  person  with  whom  to  communicate. 

In  view  of  the  fact  that  unauthorized  absence  of  a member  of  a general 
court  martial  will  not  prevent  the  court  proceeding  with  the  trial  if  a legal 
quorum  remain  (sec.  609,  N.  C.  & B. ; C.  M.  O.  141-1918,  23),  and  that  in  the 
present  case  the  court  was  not  reduced  below  a quorum  and  the  rights  of  the 
accused  were  in  no  way  prejudiced,  held  that  the  above  irregularities  were 
not  sufficient  to  invalidate  the  proceedings  (File:  MM-Birch,  Thos.  J.  L/ 
A17-20  (300528),  July  17, 1930,  approved  July  23,  1930). 


PRECEPT : modification  of,  to  be  prefixed  to  record. 

A copy  of  the  modification  of  the  precept  in  a general  court-martial  case,  show- 
ing the  appointment  of  a new  member  of  the  court,  was  not  prefixed  to  the  record. 
There  was,  however,  prefixed  a letter  from  the  Bureau  of  Navigation  which  stated 
that  upon  the  appointment  of  this  officer  as  a member  of  a general  court  martial 
he  would  report  to  the  president  of  the  court  for  duty.  A certified  copy  of  the 
Secretary  of  the  Navy’s  dispatch  should  have  been  prefixed  Instead  of  the  afore- 
mentioned letter. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal. 
(File:  MM-Lind,  Walter  T/A17-20  (306411),  July  11,  1980,  approved  July  21, 
1930) . 


1 TREATING  HIS  SUPERIOR  OFFICER  WITH  CONTEMPT:  essential 

ELEMENTS  OF  OFFENSE ; DRUNKENNESS  AS  A DEFENSE.  SUMMARY  COURT  MARTIAL. 

2.  TREATING  HIS  SUPERIOR  OFFICER  WITH  CONTEMPT:  evidence  that 

SUPERIOR  OFFICER  WAS  IN  UNIFORM. 

Accused  was  tried  by  summary  court  martial  on  three  specifications:  (1) 
Absence  over  leave;  (2)  Drunkenness;  (3)  Treating  his  superior  officer  with  con- 
tempt. Specifications  1 and  2 were  found  proved,  specification  3 proved  in  part. 

(1)  Specification  three  alleged  that  accused  did  “willfully”  say  certain  con- 
temptuous words  to  his  superior  officer.  The  court  found  this  specification  proved 
except  the  word  “willfully,”  which  word  was  found  not  proved  and  for  which 
the  court  substituted  the  word  “wrongfully,”  which  word  was  found  proved. 

The  specification  as  preferred  followed  specification  2,  section  237,  Naval  Courts 
and  Boards,  except  that  the  latter  does  not  contain  the  word  “willfully.”  While 
the  use  of  that  word  is  unnecessary,  its  addition  to  the  standard  form  indicated 
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that  the  [p.  15]  convening  authority  had  in  mind  an  essential  element  of  the 
offense;  that  is,  that  the  accused  knew  he  was  directing  the  language  toward 
a person  who  was  his  superior  officer.  By  finding  the  word  “willfully”  not 
proved  and  substituting  therefor  the  word  “wrongfully,”  it  was  apparent  that 
the  court  believed  “the  accused  was  by  drink,  so  deprived  of  his  reason  that  he 
did  not  have  the  mental  capacity  to  entertain  the  necessary  specific  intent  re- 
quired to  consitute  the  crime.”  (C.  M.  O.  5-1925,  9).  On  the  evidence  adduced 
it  was  considered  that  no  other  conclusion  could  be  legally  justified.  Drunken- 
ness of  such  a nature  is  a good  defense  to  the  charge  of  “Treating  his  superior 
officer  with  contempt”  (sec.  237,  N.  C.  & B. ; C.  M.  O.’s  8,  1922,  12;  5,  1925,  9; 
9,  1928,  10).  Accordingly,  the  finding  on  specification  3 was  set  aside. 

(2)  Upon  cross-examination  of  the  officer  to  whom  the  contemptuous  words 
were  alleged  to  have  been  addressed,  the  court  sustained  the  recorder’s  objection, 
on  the  ground  that  it  was  immaterial,  to  the  following  question : 

“At  the  time  of  the  alleged  offense,  were  you  in  uniform?” 

Held:  That  the  ruling  of  the  court  in  this  instance  was  erroneous.  Where, 
as  in  this  case,  no  personal  acquaintance  was  shown,  whether  or  not  the  officer 
was  in  uniform  is  directly  relevant  to  recognition  of  his  status.  However,  since 
the  evidence  thus  sought  to  be  introduced  was  later  admitted,  the  error  was  not 
considered  prejudicial  to  the  accused. 

Subject  to  the  foregoing,  the  proceedings,  findings  on  specifications  1 and  2, 
and  the  sentence  were  held  legal  (File:  MM-Rosboit,  Cecil  G/A17-21  (300709), 
July  9, 1930,  approved  July  26, 1930). 


1.  WITNESSES:  accused — rights  and  credibility  of;  court  determines 

WEIGHT  TO  BE  GIVEN  TESTIMONY. 

2.  PRIMA  FACIE  CASE:  rebuttal — uncorroborated  testimony  of  accused. 

3.  PUBLIC  MONEY:  postal  funds — safeguarding  of. 

Accused  was  acquitted  of  the  charge  “Scandalous  conduct  tending  to  the 
destruction  of  good  morals,”  three  specifications,  the  third  of  which  alleged 
embezzlement  of  postal  funds.  The  convening  authority  disapproved  the  find- 
ing on  the  third  specification  and  the  acquittal,  placing  the  following  remarks 
on  the  record : 

“It  is  noted  that  the  prosecution  has  established  a prima  facie  case 
against  the  accused  on  the  third  specification  of  the  charge;  and  a prima 
facie  case  is  held  to  be  conclusive  in  the  absence  of  evidence  satisfactorily 
rebutting  same.  The  only  evidence  in  rebuttal  is  the  uncorroborated  testi- 
mony of  the  accused.  The  fact  that  a witness  is  the  accused  does  not 
condemn  him  as  unworthy  of  belief,  but  it  does  create  in  him  an  interest, 
and,  to  that  extent,  affects  the  question  of  his  credibility.  The  convening 
authority  [P.  16]  feels  that  should  he  approve  the  finding  on  this  specifi- 
cation and  the  acquittal  under  the  charge,  he  would  countenance  a stand- 
ard of  efficiency  and  responsibility  which  falls  deplorably  short  of  the 
standard  required  in  the  service  for  those  entrusted  with  the  care  of  public 
funds,  and  further,  would  be  subscribing  to  a policy  whereby  an  accused 
by  means  of  an  excuse  and  a mere  denial  could  escape  conviction  in  every 
instance. 

«*  * *♦* 

Specification  three  alleged,  in  effect,  the  receipt  by  the  accused  of  postal  funds 
in  the  amount  of  one  hundred  dollars  and  his  embezzlement  of  eighty-eight  dol- 
lars and  fifty-five  cents  of  this  amount.  In  support  of  this  allegation  the  prose- 
cution introduced  evidence  to  show  that  the  accused  had  received  the  one 
hundred  dollars  on  June  3,  1929,  and  signed  a receipt  for  it,  and  that  on  March 
26,  1930,  a surprise  inspection  of  his  accounts  was  made  and  the  above  shortage 
found,  thus  establishing  a prima  facie  case.  To  rebut  this,  the  accused,  who 
took  the  stand  in  his  own  behalf,  admitted  the  shortage,  but  denied  embezzling 
the  money,  his  testimony  being  to  the  effect  that  upon  returning  from  fifteen  days’ 
emergency  leave  on  a Saturday  he  found  that  he  needed  stamps ; that  at  that 
time  no  shortage  existed ; that  on  the  following  Tuesday  he  took  eighty  dollars 
ashore  to  buy  stamps;  that  he  was  married  and  maintaining  a residence  ashore, 
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and  spent  the  night  at  his  home;  that  he  and  his  wife  had  not  been  on  good 
terms;  that  on  the  following  morning,  upon  going  to  a locker  room  in  town  to 
change  into  uniform,  preparatory  to  returning  aboard  ship,  he  discovered  that 
the  money,  which  had  been  in  an  envelope  in  his  coat  pocket,  had  been  taken 
from  the  envelope;  that  he  immediately  telephoned  his  wife,  who  denied  taking 
it ; that  he  then  went  to  the  post  office  and  returned  to  the  ship,  at  which  time 
a surprise  inspection  was  made ; that  since  his  arrest  he  had  received  informa- 
tion to  the  effect  that  his  wife  had  left  him  and  that  the  shortage  was  made  good 
with  money  received  from  relatives.  His  testimony  was  not  corroborated. 

(1,  2)  It  was  apparent  that  if  the  testimony  of  the  accused  was  true,  he  did 
not  convert  to  his  own  use  the  money  as  alleged  and  accordingly  was  not 
guilty  of  the  charge  preferred  against  him  as  supported  by  the  third  specifica- 
tion. While  concurring  with  the  remarks  of  the  convening  authority  regarding 
the  prima  facie  case  established  and  the  interest  created  in  the  accused  as  a 
witness,  thus  affecting  his  credibility,  the  Judge  Advocate  General  was  unable 
to  subscribe  to  the  principle  apparently  enunciated  that  the  testimony  of  an 
accused  person  is  insufficient  to  rebut  a prima  facie  case  established  by  the 
prosecution. 

Section  632,  title  28,  U.  S.  Code,  provides  that  a person  on  trial  before  a court 
martial  shall  be  a competent  witness  at  his  [P.  17]  own  request.  It  is  pointed 
out  in  section  526,  Naval  Courts  and  Boards,  1923,  that  although  the  credibility 
of  an  accused  as  a witness  is  affected,  his  testimony  should  be  considered  in  con- 
nection with  all  the  evidence  adduced  and  given  such  weight  as  the  court  may 
believe  it  merits.  (See  Reagan  v.  U.  S.,  157  U.  S.  301,  cited  in  footnote  79  to  sec. 
526  above,  and  followed  in  220  Fed.  545,  259  Fed.  189  and  6 Fed.  (2d)  809.)  It 
follows  that  in  the  present  case  the  accused  had  the  right  to  testify  in  his  own 
behalf.  Having  done  so,  it  was  for  the  court  to  assign  to  his  testimony  whatever 
weight  seemed  proper.  This  included,  as  was  said  in  the  Reagan  case  (supra), 
“his  manner  of  testifying,  the  inherent  probabilities  of  his  story,  the  amount  and 
character  of  the  contradictory  testimony,  the  nature  and  extent  of  his  interests 
in  the  result  of  the  trial  and  the  impeaching  evidence.”  If,  after  carefully 
weighing  all  the  evidence  adduced,  including  the  sworn  testimony  of  the  accused, 
the  court  entertained  a reasonable  doubt  of  his  guilt,  the  clear  duty  of  the  court 
was  to  acquit  (secs.  336,  523,  and  678,  N.  C.  & B.). 

(3)  The  above  was  not  intended  to  indicate  that  the  Judge  Advocate  General 
felt  that  the  conduct  of  accused  was  above  reproach.  While  the  Judge  Advocate 
General  refrained  from  expressing  an  opinion  as  to  the  credibility  of  the  accused’s 
testimony,  that  being  a question  for  the  court,  it  was  apparent  that  even  taking 
it  to  be  true,  the  accused  failed  to  exercise  the  care  required  of  him  under  the 
Postal  Regulations  and  by  good  business  practice  in  the  handling  of  Government 
funds. 

Subject  to  the  above  remarks,  the  proceedings,  findings,  and  acquittal  were  held 
legal  (File:  MM-Gardner,  Robert  G/A17-20  (300502),  June  26,  1930,  approved 
July  7,  1930). 


DECORATIONS : legal  status  of  medals  and  decorations  as  regards  part  of 

UNIFORM. 

The  act  of  July  3,  1926  (44  Stat.  891),  as  contained  in  United  States  Code,  Sup- 
plement III,  title  10,  section  1393,  provides,  in  part,  as  follows : 

“It  shall  be  unlawful  for  any  person  not  an  officer  or  enlisted  man  of  the 
United  States  Army,  Navy,  or  Marine  Corps  to  wear  the  duly  prescribed  uni- 
form of  the  United  States  Army,  Navy,  or  Marine  Corps,  or  any  distinctive 
part  of  such  uniform,  or  a uniform  any  part  of  which  is  similar  to  a distinctive 
part  of  the  duly  prescribed  uniform  of  the  United  States  Army,  Navy,  or 
Marine  Corps : * * * 

[P.  18]  “Any  person  who  offends  against  the  provisions  of  this  section 
shall,  on  conviction,  be  punished  by  a fine  not  exceeding  $300,  or  by  imprison- 
ment not  exceeding  six  months,  or  by  both  such  fine  and  imprisonment.” 

Held:  That  medals  and  decorations  are  not  distinctive  parts  of  the  uniform  of 
the  naval  service  within  the  prohibition  prescribed  by  the  above  quoted  act  (File: 
P15  ( 300613),  July  12,  1930,  considering  act  of  July  8,  1918,  22  U.  S.  C.,  sec.  246; 
U.  S.  Navy  Uniform  Regulations,  1922,  eh.  II,  “Designation  of  Uniform” ; id.,  ch. 
VII,  art.  250). 
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DECORATIONS : promotion  in  order  conferred  by  foreign  power — acceptance 


Held:  That  an  officer  in  the  naval  service  who  has  been  authorized  by  an  act  of 
Congress  to  receive  the  decoration  of  an  order  of  a foreign  power  is  not  author- 
ized to  accept  a promotion  conferred  by  the  foreign  power  in  the  same  order  with- 
out the  authority  of  Congress.  The  question  whether  such  authority  has  been 
granted  in  a specific  case  would  involve  an  interpretation  of  the  language  used 
in  the  act,  general  or  special,  applicable  to  that  particular  case  (File:  P15  (10) 
(300623),  July  19,  1930,  considering  art.  I,  sec.  9,  cl.  8,  U.  S.  Constitution; 
U.  S.  C.,  title  5,  sec.  115;  id.,  title  10,  sec.  1423). 


MISCONDUCT : automobile  accident — no  witnesses. 

Deceased  had  been  driving  an  automobile  with  two  other  enlisted  men  as  pas- 
sengers. The  car  had  been  borrowed  by  one  of  the  party.  None  of  the  occupants 
were  licensed  to  operate  an  automobile.  Both  passengers  were  asleep  at  the  time 
of  the  accident,  but  before  falling  asleep  one  of  them  had  noted  that  deceased  was 
driving  at  fifty-five  miles  per  hour.  The  car  ran  off  the  left-hand  side  of  the  road, 
but  as  there  were  no  witnesses,  the  cause  for  this  was  unknown.  Deceased  died 
as  a result  of  injuries  received  in  this  accident.  An  autoposy  showed  that  there 
was  no  alcohol  in  the  contents  of  his  stomach. 

The  board  of  inquest  was  of  the  opinion  that  death  occurred  “not  in  line  of  duty 
and  was  the  result  of  his  own  misconduct.” 

As  there  was  no  evidence  to  the  effect  that  deceased  was  an  incompetent  driver, 
the  above  opinion  was  apparently  based  either  upon  the  fact  that  deceased  was 
not  a licensed  driver  or  uppn  the  rate  of  speed  at  which  he  was  traveling  when 
last  observed. 

Held:  That  neither  of  the  above  was  sufficient  to  uphold  the  opinion  of  the 
board  relative  to  misconduct  in  that  neither  was  established  as  the  proximate 
cause  of  the  accident  from  which  his  death  resulted  (citing  J.  A.  G.,  File:  MM- 
Switalski,  Michael  J.  S/A17-25  ( 290514) ).  Accordingly,  that  death  was  incurred 
not  as  the  result  of  deceased’s  own  misconduct  (File:  MM-Tarpley,  Hal 
C/A17-25  ( 300529),  July  7 1930). 


[P.  19]  NAVAL  RESERVATIONS : private  property,  navy  yard,  Washington, 
d.  c. — attachment  of,  by  civil  authorities. 

Judgment  having  been  rendered  by  the  municipal  court  of  the  District  of  Co- 
lumbia against  the  manager  of  the  lunchroom  at  the  Navy  Yard,  Washington, 
D.  C.,  in  execution  thereof  the  United  States  marshal  for  the  District  of  Columbia 
was  directed  by  the  President  of  the  United  States  in  the  customary  form  to 
seize  the  effects  of  the  defendant  in  such  amount  as  might  be  necessary  to  satisfy 
the  said  judgment.  An  examination  of  the  papers  in  the  case  disclosed  that  they 
were  in  due  form  and  technically  correct,  and  accordingly  the  commandant  of  said 
navy  yard  was  authorized  and  directed  to  permit  seizure,  within  the  Navy  Yard, 
Washington,  D.  C.,  of  private  property  of  the  defendant  in  execution  thereof 
(File:  NY5/A17-8  (300711),  July  15,  1930). 


STATUTES  : interpretation  of — construction  of  scout  cruisers,  act  of  Febru- 
ary 13,  1929. 

The  act  of  February  13,  1929  (45  Stat.  1165),  empowering  the  President  to 
undertake  the  construction  of  fifteen  light  cruisers,  provides  in  part : 

“That  the  first  and  each  succeeding  alternate  cruiser  upon  which  work  is 
undertaken,  together  with  the  main  engines,  armor,  and  armament  for  such 
eight  cruisers,  the  construction  and  manufacture  of  which  is  authorized  by 
this  act,  shall  be  constructed  or  manufactured  in  the  Government  navy  yards, 
naval  gun  factories,  naval  ordnance  plants,  or  arsenals  of  the  United  States, 
except  such  material  or  parts  as  are  not  customarily  manufactured  in  such 
Government  plants.” 
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Question  presented  was  interpretation  of  words  appearing  in  above-quoted 
statute  “except  such  material  or  parts  as  are  not  customarily  manufactured  in 
such  Government  plants.’’' 

Whether  or  not  any  given  material  or  parts  are  such  as  are  “customarily  manu- 
factured” in  Government  navy  yards,  naval  gun  factories,  naval  ordnance  plants, 
or  arsenals  of  the  United  States  is  a question  of  fact  and  not  of  law.  When  it  has 
been  determined  by  the  chief  of  the  proper  administrative  bureau,  who  has  full 
knowledge  of  the  facts  and  who  is  the  technical  expert  provided  by  law  to  advise 
the  Secretary  of  the  Navy  with  respect  thereto,  that  any  such  material  or  parts 
are  not  customarily  manufactured  in  the  Government  plants  described  in  the 
statute,  the  Secretary  of  the  Navy,  acting  for  the  President,  may  lawfully  proceed 
under  the  statute  to  procure  such  material  or  parts  from  other  sources,  in  the 
absence  of  specific  evidence  in  any  given  case  which  may  convince  him  that  the 
determination  of  facts  by  the  said  chief  of  bureau  is  erroneous  (citing  148  U.  S. 
31,  43 ; 28  Op.  Atty.  Gen.  185 ; 34  Op.  Atty.  Gen.  255 ; 255  U.  S.  407,  413 ) . 

[P.  20]  Accordingly,  in  specific  case  of  light  cruiser  No.  34,  the  U.  S.  S. 
Astoria , it  having  been  determined  by  the  Chiefs  of  the  Bureaus  of  Construction 
and  Repair,  Engineering,  and  Ordnance  that  said  light  cruiser  and  its  main 
engines,  armor,  and  armament  were  being  constructed  or  manufactured  in  Gov- 
ernment plants,  “except  such  material  or  parts  as  are  not  customarily  manu- 
factured in  such  Government  plants,”  and  there  being  no  specific  evidence  pre- 
sented which  contradicted  this  positive  determination  by  the  Department’s  tech- 
nical experts,  held,  that  there  was  no  violation  of  the  provision  in  the  aforesaid 
act  of  February  13,  1929,  as  thus  interpreted  by  the  Judge  Advocate  General 
(File:  CL34/JJ  (300630),  July  3,  1930). 


UNDESIRABLE  DISCHARGE:  cancellation  of — enlisted  man  convicted  by 

CIVIL  COURT,  CONVICTION  REVERSED  ON  APPEAL. 

An  enlisted  man,  United  States  Navy,  was  given  an  undesirable  discharge  May 
14,  1930,  by  authority  of  paragraph  D-9110  (C.  B.  N.  M.  4),  Bureau  of  Navigation 
Manual,  because  of  conviction  by  the  police  court  of  Portsmouth,  Va.,  on  May  5, 
1930,  of  slander.  The  man  appealed  the  case  to  the  Court  of  Hustings  for  the  city 
of  Portsmouth,  which  court  on  June  12,  1930,  reversed  the  decision  of  the  police 
court  in  this  case  and  acquitted  the  man  of  the  charge. 

Question  whether  or  not  the  undesirable  discharge  may  be  legally  set  aside 
and  an  honorable  discharge,  because  of  expiration  of  enlistment,  issued  instead. 

Held : That  the  legality  of  the  undesirable  discharge  was  not  affected  by  the 
fact  that,  as  the  result  of  further  proceedings,  his  conviction  by  the  trial  court 
was  reversed  and  he  was  acquitted  of  the  charge ; and  that,  as  his  discharge  was 
in  all  respects  legal  and  not  based  upon  mistake  of  fact,  the  Navy  Department  is 
not  empowered  to  change  the  character  of  his  discharge  from  undesirable  to 
honorable — although  it  would  be  legal  to  make  an  appropriate  notation  upon 
the  Navy  Department’s  records  and  upon  this  man’s  certificate  of  discharge,  if 
he  so  desires,  to  the  effect  that  his  conviction  by  the  civil  authorities,  for  which 
he  was  discharged  as  undesirable,  was  reversed  on  appeal  which  resulted  in  his 
acquittal  of  the  charge.  ( See  1929  Sup.,  L.  R.  N.  A.,  p.  113,  citing  File  28550-1893, 
Oct.  29,  30, 1925 ; File : MM-Sims,  Wm.  F/P19-1  (300619),  July  10,  1930,  citing  151 
Cal.  711;  91  Pac.  598,  13  L.  R.  A.  (N.  S.)  661;  109  N.  E.  184;  51  L.  R.  A.  461; 
72  N.  W.  528,  529 ; 68  Mo.  458,  461 ; 2 Ati.  752,  754 ; 53  Conn.  485 ; 239  N.  Y.  48 ; 
145  N.  E.  323.) 
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[P.  5]  CLEMENCY : basis  of. 

Lieutenant  Commander  Axel  T.  Lindblad,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Mare 
Island,  Calif.,  on  July  31,  1930,  and  was  found  guilty  by  plea  of  the  following 
charges : 

Charge  /. — Drunkenness. 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (possession  of  intoxicating  liquor  on  board  ship). 
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The  court  sentenced  the  accused  to  be  placed  at  the  foot  of  the  lieutenant  com- 
manders’ list  of  present  date  and  to  there  remain  until  he  shall  have  lost  fifty 
numbers  in  his  grade. 

The  members  of  the  court  unanimously  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  consideration  of  his  previous  excellent 
service  as  a warrant  and  commissioned  officer  through  a period  of  approximately 
seventeen  years,  as  shown  by  his  official  record,  and  of  his  commendable  record 
for  a total  of  approximately  twenty-eight  years.” 

On  August  12,  1930,  the  Chief  of  the  Bureau  of  Navigation  recommended  that 
the  loss  of  numbers  be  reduced  from  fifty  to  twenty-five  “in  view  of  the  court’s 
unanimous  recommendation  of  clemency,  and  in  view  also  of  this  officer’s  excellent 
record  covering  a period  of  many  years.” 

On  August  14,  1930,  the  Secretary  of  the  Navy  approved  the  proceedings,  find- 
ings, and  sentence,  but  in  view  of  the  recommendation  of  the  Chief  of  the  Bureau 
of  Navigation,  reduced  the  loss  of  numbers  to  the  loss  of  twenty-five  numbers  in 
his  grade. 


[P.  6]  CLEMENCY : basis  of. 

EVIDENCE,  DOCUMENTARY : appending  to  record. 

EVIDENCE  : extenuation  ; reading  of. 

Radio  Electrician  Otis  G.  Stantz,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander  Battleship  Divisions,  Battle  Fleet,  United  States 
Fleet,  on  board  the  U.  S.  S.  Idaho , on  July  29,  1930,  and  was  found  guilty  by  plea 
of  the  following  charge : Absence  from  station  and  duty  after  leave  had  expired. 

The  court  sentenced  the  accused  to  be  restricted  to  his  ship  for  a period  of  two 
months,  and  to  lose  twenty-five  dollars  per  month  of  his  pay  for  a period  of  four 
months,  total  loss  of  pay  amounting  to  one  hundred  dollars. 

The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  consideration  of  the  previous  good  conduct  and  excellence 
in  performance  of  duty  * * 

On  August  5,  1930,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“In  a review  of  the  record  of  proceedings  of  the  general  court  martial  in 
the  foregoing  case  of  Otis  G.  Stantz,  radio  electrician,  U.  S.  Navy  (New 
Mexico),  the  convening  authority  notes  that  the  documents  appended  to 
the  record,  are  not  marked  in  accordance  with  section  768,  Naval  Courts  and 
Boards.  It  is  also  noted  that  the  record  fails  to  show  that  a letter  of  com- 
mendation from  the  Secretary  of  the  Navy  to  the  accused  (exhibit  1),  which 
was  received  in  evidence  as  to  character  in  mitigation,  was  read. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  are 
approved,  but  in  view  of  the  recommendation  to  clemency  signed  by  all 
members  of  the  court,  the  loss  of  pay  adjudged  is  reduced  to  the  loss  of 
twenty-five  dollars  ($25)  a month  for  a period  of  two  (2)  months,  total  loss  of 
pay  amounting  to  fifty  dollars  ($50).  The  accused  will  be  released  from 
arrest  and  restored  to  duty.” 

On  August  14,  1930,  the  Acting  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the 
convening  authority  thereon,  were  legal. 


SENTENCES : inadequate  ; clemency  denied. 

Second  Lieutenant  Lofton  R.  Henderson,  U.  S.  Marine  Corps,  was  tried  by  gen- 
eral court  martial  by  order  of  the  brigade  commander,  Second  Brigade,  U.  S. 
Marine  Corps  in  Nicaragua  at  Campo  de  Marte,  Managua,  Nicaragua,  on  July  15, 
1930,  and  was  found  guilty  by  plea  of  the  following  charge:  Drunkenness. 

TP.  7]  The  court  sentenced  the  accuse  to  lose  fifteen  numbers  in  his  grade. 
The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  consideration  of  the  fact  that  -he  has  had  no  previous 
convictions.” 

On  July  22,  1930,  the  convening  authority  placed  the  following  remarks  on  the 
record : 
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“The  proceedings  and  findings  of  the  general  court  martial  in  the  foregoing 
case  of  Lofton  R.  Henderson,  second  lieutenant,  U.  S.  Marine  Corps,  are 
approved. 

“The  brigade  commander  considers  the  sentence  of  the  court  entirely  inade- 
quate for  the  offence  to  which  the  accused  pleaded  guilty. 

“The  recommendation  to  clemency  made  unanimously  by  the  members  of 
the  court  is  noted,  but  in  view  of  the  opinion  as  to  the  inadequacy  of  the 
sentence  awarded,  and  after  due  consideration  of  the  facts  on  which  the 
recommendation  to  clemency  is  based,  the  exercise  of  clemency  in  this  case  is 
not  considered  warranted. 

“Subject  to  the  foregoing  remarks,  the  sentence  is  approved.  He  will  be 
released  from  arrest  and  restored  to  duty.” 

On  August  13,  1930,  the  Acting  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  sentence  in  this  case  and  the  action  of  the 
convening  authority  thereon  were  legal. 

On  August  16,  1930,  the  Major  General  Commandant,  U.  S.  Marine  Corps,  con- 
curred in  the  action  and  remarks  of  the  convening  authority. 


SENTENCES:  inadequate;  clemency  denied. 

First  Lieutenant  William  R.  Hughes,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  brigade  commander,  Second  Brigade,  U.  S.  Marine 
Corps  in  Nicaragua,  at  Campo  de  Marte,  Managua,  Nicaragua,  on  July  15,  1930, 
and  was  found  guilty  by  plea  of  the  following  charge : Drunkenness. 

The  court  sentenced  the  accused  to  lose  fifteen  numbers  in  his  grade.  Six  mem- 
bers of  the  court  recommended  the  accused  to  the  clemency  of  the  reviewing 
authority  “in  consideration  of  the  fact  that  this  is  the  first  offense  for  which  the 
accused  has  been  tried.” 

On  July  19,  1930,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  proceedings  and  findings  of  the  general  court  martial  in  the  foregoing 
case  of  William  R.  Hughes,  first  lieutenant,  U.  S.  Marine  Corps,  are  approved. 

“The  convening  authority  considers  the  sentence  of  the  court  entirely 
inadequate  for  the  offense  to  which  the  accused  pleaded  guilty. 

[P.  8]  “The  recommendation  to  clemency  made  by  six  of  the  seven  mem- 
bers of  the  court  is  noted,  but  in  view  of  the  opinion  as  to  the  inadequacy 
of  the  sentence  awarded,  and  after  due  consideration  of  the  facts  on  which 
the  recommendation  to  clemency  is  based,  the  exercise  of  clemency  in  this 
case  is  not  considered  warranted. 

“Subject  to  the  foregoing  remarks,  the  sentence  is  approved.  He  will  be 
released  from  arrest  and  restored  to  duty.” 

On  August  13,  1930,  the  Acting  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  sentence  in  this  case  and  the  action  of  the 
convening  authority  thereon  were  legal. 

On  August  16,  1930,  the  Major  General  Commandant,  U.  S.  Marine  Corps, 
concurred  in  the  action  and  remarks  of  the  convening  authority. 


SENTENCES  : inadequate  ; clemency  denied,  officer  of  marine  corps  serving 

AS  OFFICER  OF  GUARDIA  NACIONAL  DE  NICARAGUA. 

Captain  William  L.  Harding,  Junior,  U.  S.  Marine  Corps,  wras  tried  by  general 
court  martial  by  order  of  the  brigade  commander,  Second  Brigade,  U.  S.  Marine 
Corps  in  Nicaragua,  at  Campo  de  Marte,  Managua,  Nicaragua,  on  July  15,  1930, 
and  was  found  guilty  by  plea  of  the  following  charge : Drunkenness. 

The  court  sentenced  the  accused  to  lose  ten  numbers  in  his  grade.  Six  of  the 
seven  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  consideration  of  his  excellent  previous  record.” 

On  July  21,  1930,  the  convening  authority  placed  the  following  remarks  on 
the  record: 
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“The  proceedings  and  findings  of  the  general  court  martial  in  the  foregoing 
case  of  William  L.  Harding,  Junior,  captain,  U.  S.  Marine  Corps,  are 
approved. 

“The  convening  authority  considers  the  sentence  adjudged  by  the  court 
wholly  inadequate  for  the  offense  to  which  the  accused  pleaded  guilty. 

“The  fact  that  the  accused  was  acting  at  the  time  as  a district  com- 
mander of  the  Guardia  Nacional  de  Nicaragua,  upon  whom  devolved  the 
duty  of  setting  a good  example  and  of  maintaining  the  confidence  and 
respect  of  his  subordinates,  which  fact  was  alleged  in  the  specification  as 
a matter  in  aggravation  of  the  offense  committed,  was  apparently  disre- 
garded by  the  court  in  awarding  punishment. 

“The  convening  authority  notes  with  approval  the  facts  upon  which  six 
of  the  seven  members  of  the  court  based  a recommendation  for  clemency. 
However,  in  awarding  a loss  of  only  ten  numbers  in  grade  for  such  an 
offense  as  is  [P.  9]  specified  under  the  charge,  it  is  the  opinion  that  the 
court  has  itself  exercised  clemency  and  that  favorable  consideration  of  the 
recommendation  to  clemency  is  not  warranted. 

“Subject  to  the  foregoing  remarks  the  sentence  is  approved.  He  will  be 
released  from  arrest  and  restored  to  duty.” 

On  August  13,  1930,  the  Acting  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  sentence  in  this  case  and  the  action  of  the 
convening  authority  thereon  were  legal. 

On  August  16,  1930,  the  Major  General  Commandant,  U.  S.  Marine  Corps, 
concurred  in  the  action  and  remarks  of  the  convening  authority. 


1.  ABSENCE  OVER  AND  WITHOUT  LEAVE : specification  should  state  feom 

WHERE  ABSENT,  DECK  COURT. 

2.  CHARGES  AND  SPECIFICATIONS : naval  courts  and  boards  to  be  followed 

IN  DRAWING  UP  SPECIFICATIONS. 

3.  SETTING  ASIDE : proceedings,  finding,  and  sentence,  specification  fatally 

DEFECTIVE ; FORMER  JEOPARDY. 

1.  A deck-court  specification  alleged  that  accused  was  absent  without  permis- 
sion from  proper  authority,  but  did  not  state  from  where  he  was  absent.  Article 
8,  Articles  for  the  Government  of  the  Navy,  provides  that  it  is  a punishable 
offense  for  a man  to  be  absent  “from  his  station  or  duty  without  leave,  or  after 
leave  has  expired.”  Accordingly,  in  order  to  set  out  an  offense  within  the  provi- 
sions of  this  article,  it  is  necessary  to  allege  that  the  absence  of  the  accused  was 
“from  his  station  or  duty,”  which  allegation  did  not  appear  in  the  specification 
referred  to  above.  The  specification  therefore  did  not  allege  an  offense  and  was 
fatally  defective  (citing  C.  M.  O.  2,  1930,  11). 

2.  The  proper  form  for  drawing  specifications  of  this  type  is  set  forth  in  Naval 
Courts  and  Boards,  sections  248  and  973,  and  the  sample  specifications  set  forth 
therein  should  be  adhered  to  insofar  as  they  are  applicable. 

3.  In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, finding,  and  sentence  in  this  case  be  set  aside  and  that  the  records  of  the 
accused  be  corrected  accordingly.  However,  attention  was  invited  to  the  fact 
that  the  accused  might  again  be  brought  to  trial  upon  a properly  drawn  specifica- 
tion, as  proceedings  upon  a fatally  defective  specification  do  not  constitute  former 
jeopardy  (sec.  699,  N.  C.  & B.)  ; (File:  MM-Humphrey  William  A17-22  ( 300830), 
August  30,  1930). 


[P.  10]  CHARGES  AND  SPECIFICATIONS  : duplicity. 

A deck-court  specification  alleged  that  accused  “did  * * * leave  his  station 

and  duty  without  authority  * * *,”  and  that  he  “failed  to  have  airplane  number 
A-7760  ready  for  carrier  operations,  this  being  his  duty  as  plane  captain  of  that 
airplane.” 

This  specification  was  objectionable  in  that  it  apparently  attempted  to  set  forth 
two  distinct  offenses,  namely,  “Absence  from  station  and  duty  without  leave”  and 
“Neglect  of  duty.”  (See  sec.  192,  N.  C.  & B.)  The  allegation  of  more  than  one 
offense  in  one  specification  is,  however,  a mere  formal  defect  and,  in  the  absence 
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of  objection,  does  not  invalidate  the  proceedings  on  that  specification  (File: 
MM-Mace,  Howard  Berthold/A17-22  (300830),  August  30,  1930,  citing  C.  M.  O.  12, 
1921,  12). 


CHARGES  AND  SPECIFICATIONS:  language  of  specification  unintelligi- 
ble— PROCEEDINGS  AND  FINDING  THEREON  SET  ASIDE,  SUMMARY  COURT  MARTIAL. 

A deck-court  specification  read,  in  part,  as  follows : 

“In  that  Clyde  E.  Mauney,  now  a private,  U.  S.  Marine  Corps,  while  so 
serving  with  the  4th  Marines,  Marine  Corps  Expeditionary  Forces,  at 
Shanghai,  China,  did,  on  or  about  July  4,  1930,  on  a public  street  in  the  said 
city,  wilfully,  and  without  justifiable  cause,  tumultuously,  and  violently,  for 
his,  the  said  Mauney’s  way  among  a group  of  natives  assembled  on  said 
street,  and  did,  then,  there,  and  in  the  manner  aforesaid,  disturb  the  peace 
and  good  order  of  the  city  aforesaid.” 

The  specification  as  above  set  forth  is  unintelligible.  The  words  “in  the  manner 
aforesaid”  were  apparently  intended  to  refer  to  the  words  “did  * * * for 

his,  the  said  * * * way  among  a group  of  natives.”  These  words  convey 

no  meaning  whatever,  and  inasmuch  as  they  were  intended  to  constitute  the  gist 
of  the  offense,  it  follows  that  the  specification  is  fatally  defective. 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  proceedings 
and  finding  on  the  specification  in  question  be  set  aside.  The  proceedings  and 
finding  on  another  specification  on  which  accused  was  tried  at  the  same  time,  and 
the  sentence,  being  legal,  were  not  disturbed  (File:  MM-Mauney,  Clyde  E/A17-22 
(300820),  August  20,  1930). 


1.  CHARGES  AND  SPECIFICATIONS : local  law — specification  alleging  vio- 

lation OF,  SHOULD  BE  FRAMED  IN  WORDS  OF  STATUTE. 

2.  PLEA  OF  GUILTY : specification  not  aided  by,  where  fails  to  allege  an 

OFTEN  SE. 

3.  SETTING  ASIDE : finding,  specification  fatally  defective, 

(1)  Accused  was  tried  on  the  charges  of  (I)  “Absence  from  station  and  duty 
after  leave  had  expired,”  and  (II)  “Conduct  to  the  prejudice  of  good  order  and 
discipline,”  to  both  of  which  he  [P.  11]  pleaded  guilty.  The  specification  of 
charge  II  alleged  that  accused  “did,  * * *,  in  the  city  of  Los  Angeles,  Califor- 
nia, wrongfully  and  wilfully  take  and  drive  a Buick  automobile,  the  property 
of  * * *,  without  permission  of  the  said  * * *,  in  violation  of  section 
one  hundred  and  forty-six  of  the  vehicle  act  of  the  State  of  California.”  Section 
146  of  the  vehicle  act  of  the  State  of  California,  makes  it  a felony  for  a person 
to  drive  a vehicle  not  his  own,  “without  the  consent  of  the  owner  thereof  and  in 
the  absence  of  the  owner,  and  with  intent  to  either  permanently  or  temporarily 
deprive  the  owner  thereof  of  his  title  to  or  possession  of  such  vehicle,  whether 
with  or  without  intent  to  steal  the  same  * * Section  272,  Naval  Courts 

and  Boards,  provides  that  in  cases  involving  the  violation  of  a local  law  as  in  this 
case,  the  specification  should  be  framed  in  the  words  of  the  statute.  In  this  case 
the  specification  did  not  allege  that  the  accused  drove  the  vehicle  in  the  absence 
of  the  owner  or  that  he  entertained  the  intent  to  either  permanently  or  temporarily 
deprive  the  owner  thereof  of  his  title  to,  or  possession  of  the  vehicle.  Held,  that 
the  omission  of  the  foregoing  material  allegations  rendered  the  specification 
fatally  defective.  A consideration  of  the  omission  to  allege  intent,  however, 
was  not  necessary  in  view  of  the  fact  that  the  Supreme  Court  of  California  in 
People  v.  Ball  (267  Pac.  701)  held  that  the  failure  to  allege  the  absence  of  the 
owner  of  the  vehicle  rendered  an  information  under  section  146,  supra,  insufficient, 

(2,  3)  The  fact  that  accused  pleaded  guilty  to  the  charge  did  not  cure  the 
defect,  for  unless  facts  alleged  constitute  an  offense,  a plea  of  guilty  does  not  sup- 
port a finding  of  guilty  (citing  C.  M.  O.  3, 1921,  13 ; C.  M.  O.  11,  1928,  7).  Accord- 
ingly, the  finding  on  charge  II  w\as  set  aside  (File : MM-Embrey,  Albert  C/A17-20 
( 300725 ) , August  13,  1930). 
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1 CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing  to 

ALLEGE  AN  OFFENSE,  DECK  COURT — FAILING  TO  STAND  WATCH. 

2 PREVIOUS  CONVICTIONS:  record  of— procedure,  deck  court. 

3.  ARRAIGNMENT  AND  FINDING : procedure,  deck  court. 

4.  SETTING  ASIDE : findings,  specification  failing  to  allege  an  offense. 

(1)  Specification  II  of  a deck  court  alleged  that  accused,  having  been  detailed 
as  a sentry,  “did  miss  his  watch.”  Held,  that  this  specification  was  fatally 
defective  in  that  it  failed  to  allege  an  offense.  Assuming  that  the  words 
“did  miss  his  watch”  were  intended  to  convey  the  meaning  that  the  accused 
failed  to  stand  his  watch,  there  was  nothing  in  the  specification  alleging 
that  the  failure  of  the  accused  to  stand  watch  was  unauthorized. 

(2)  It  was  also  noted  that  an  entry  showing  record  of  two  previous  con- 
victions by  summary  court  martial  did  not  show  [P.  12]  that  either  was 
approved  by  the  authority  whose  approval  was  necessary  to  give  effect  to  the 
sentence.  If  the  service  record  of  the  accused  failed  to  show  such  approval, 
these  convictions  were  improperly  considered  by  the  deck  court  officer  in 
adjudging  sentence  (sec.  693  Naval  Courts  and  Boards). 

(3)  It  was  further  noted  that  accused  was  arraigned  and  pleaded  as  follows: 
“Guilty and  that  after  the  word  “Finding :”  appeared  the  entry  “The 
specification  proved  by  plea.”  The  accused  should  have  been  arraigned,  and 
a finding  arrived  at,  on  each  separate  specification  (see  secs.  643,  938  (29)  var. 
1,  and  951  (69)  var.  3,  N.  C.  & B.,  made  applicable  to  deck  courts  by  sec.  978 
(10),  N.  C.  & B.). 

(4)  In  view  of  the  fact  that  specification  II  was  fatally  defective,  the 
Secretary  of  the  Navy  directed  that  the  proceedings  and  finding  on  this 
specification  be  set  aside,  and  that  the  record  of  the  accused  be  corrected 
accordingly.  (Since  the  conviction  on  specification  I was  legal,  the  proceed- 
ings and  finding  on  that  specification,  and  the  sentence,  were  not  disturbed. 

The  Secretary  of  the  Navy  further  directed  that  the  other  irregularities 
pointed  out  above  be  brought  to  the  attention  of  the  deck  court  officer  (File: 
MM- Jones,  Edgar  J/A17-22  (800830),  August  30,  1930). 


COURT:  constitution  of;  officer  not  named  in  precept,  serving  as  member, 

SUMMARY  COURT  MARTIAL. 

SETTING  ASIDE:  proceedings,  findings  and  sentence,  court  illegally  con- 
stituted. FORMER  JEOPARDY. 

The  precept  convening  a summary  court  martial  was  addressed  to  “Lieu- 
tenant Simon  L.  Shade,  U.  S.  Navy,”  but  the  name  of  this  officer  did  not 
appear  in  paragraph  2 of  the  precept  which,  in  accordance  with  the  usual 
form,  read  in  part  as  follows:  “The  court  will  be  constituted  as  follows:”, 
following  which  was  a list  of  the  officers  comprising  the  court  in  which  the 
name  of  Lieutenant  Shade  did  not  appear.  The  order  for  trial  directed  that 
the  accused  be  tried  “before  the  summary  court  martial  of  which  Lieutenant 
Simon  L.  Shade,  U.  S.  Navy,  is  senior  member.”  The  record  of  proceedings 
showed  that  Lieutenant  Shade  sat  at  the  trial  in  this  case  as  a member  and 
his  signature  also  appeared  on  the  record  of  proceedings. 

It  is  well  settled  that  an  officer  cannot  serve  as  a member  of  a court  martial 
unless  he  is  designated  as  such  by  the  convening  authority  (citing  Naval 
Digest  1916,  page  122,  pars.  37-40;  C.  M.  O.  114,  1918,  27).  Inasmuch  as 
Lieutenant  Shade’s  name  did  not  appear  in  that  part  of  the  precept  desig- 
nating the  members  constituting  the  court  martial,  it  is  evident  that  he  was 
not  actually  designated  as  a member  of  this  court  martial  by  the  convening 
authority,  and  he  was,  therefore,  not  authorized  to  sit  as  a member  at  this 
trial. 

[P.  13]  Held , that  the  irregularity  above  noted  invalidated  the  proceedings 
in  this  case  (citing  C.  M.  0.  2,  1928,  17;  C.  M.  O.  1,  1927,  4;  C.  M.  O.  2,  1927,  5). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, findings,  and  sentence  in  the  case  be  set  aside.  Attention  was  invited, 
however,  to  the  fact  that  the  accused  might  again  be  .brought  to  trial  for  the 
offenses  alleged  as  proceedings  conducted  before  a court  which  was  not  duly 
constituted  are  not  a trial  and  the  accused,  therefore,  could  not  plead  former 
jeopardy  (citing  section  649,  N.  C.  & B.,  1923;  File:  MM-Geer,  Fred/A17-21 
(300820),  August  20,  1930). 
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COURT:  CONSTITUTION  OF — OFFICER  OF  NAVAL  RESERVE  INCLUDED  AS  MEMBER. 
SUMMARY  COURT  MARTIAL. 

SETTING  ASIDE:  proceedings,  finding,  and  sentence,  court  illegally  con- 
stituted. FORMER  JEOPARDY. 

A summary  court  martial  included  as  a member  an  officer  of  the  United 
States  Naval  Reserve.  Section  579,  Naval  Courts  and  Boards,  provides  that 
commissioned  officers  of  the  Naval  Reserve  may  be  ordered  to  serve  on  naval 
courts  martial  “when  actively  serving  under  the  Navy  Department  in  time  of 
war  or  during  the  existence  of  an  emergency,  pursuant  to  law,  as  a part  of  the 
naval  forces  of  the  United  States.”  Inasmuch  as  the  officer  of  the  Naval  Re- 
serve who  sat  as  a member  of  the  court  in  this  case  was  not  actively  serving 
under  the  Navy  Department  “in  time  of  war  or  during  the  existence  of  an 
emergency,  pursuant  to  law,  as  a part  of  the  naval  forces  of  the  United  States, 
held,  that  the  court  in  this  case  was  illegally  constituted.  In  view  thereof  the 
Secretary  of  the  Navy  directed  that  the  proceedings,  findings,  and  sentence  be 
set  aside.  Attention  was  invited,  however,  to  the  fact  that  the  accused  might  be 
again  brought  to  trial  for  the  offenses  alleged  as  proceedings  held  before  an 
illegally  constituted  court  do  not  constitute  former  jeopardy  (citing  sec.  649, 
N.  C.  & B.;  File:  MM-Hillman,  Charles  K/A17-21  (300820)  ; File:  MM-Waller, 
Fred  W/A17-21  (300820),  Aug.  20,  1930;  see  also  opinion  in  other  cases,  same 
date). 


1.  COURT:  JUDGE  OF  FACT — ACQUITTAL  HELD  LEGAL  ALTHOUGH  DISAPPROVED  BY 

CONVENING  AUTHORITY. 

2.  WITNESSES : accused,  to  ee  sworn. 

1.  Accused,  who  was  tried  on  three  charges,  was  acquitted  of  charge  II, 
“Striking  another  person  in  the  Navy.”  The  convening  authority  disapproved 
the  acquittal  because  he  was  of  the  opinion  that  the  evidence  adduced  proved, 
beyond  a reasonable  doubt,  the  allegations  contained  in  the  specification  of  the 
charge. 

LP.  14]  In  view  of  the  conflict  in  the  evidence  adduced  as  to  the  offense  alleged 
in  the  specification  of  this  charge,  held,  that  the  action  of  the  court  in  acquit- 
ting the  accused  of  this  charge  was  justified.  The  question  raised  was  one  of 
fact  and,  as  the  Navy  Department  has  frequently  pointed  out,  the  determina- 
tion of  it  was  within  the  province  of  the  court.  In  such  a case,  the  court’s 
findings  should  not  be  disturbed  when  there  is  competent  evidence  to  sustain 
it  (citing  C.  M.  O.  12,  1929,  3;  see  also  Naval  Digest  1916,  p.  125,  par.  103; 
C.  M.  O.  11,  1926,  6;  C.  M.  O.  12,  1927,  17;  C.  M.  O.  9,  1929,  6;  C.  M.  O.  10,  1929, 
7;  File  OO-IIand,  Earl  V.  (270616),  January  30,  1928). 

2.  The  accused  in  this  case  took  the  stand  in  his  own  behalf,  but  the  record 
of  proceedings  did  not  show  that  he  was  duly  sworn  as  a witness  in  accordance 
with  section  863,  Naval  Courts  and  Boards.  In  view  of  the  fact  that  this 
irregularity  did  not  operate  to  the  detriment  of  the  accused,  held,  that  it  was 
not  sufficient  to  invalidate  the  proceedings. 

Subject  to  the  above  remarks,  the  proceedings,  findings,  the  acquittal  on 
charge  II,  the  sentence,  and  the  action  of  the  convening  authority  thereon 
were  held  legal  (File:  MM-Walker,  Clyde  W/A17-20  (300603),  July  22,  1930, 
approved  August  1,  1930;  see  also  file  MM-Campano,  Frank/A17-20  (300602), 
July  22,  1930,  approved  August  1,  1930). 


DECK  COURTS  AND  SUMMARY  COURTS  MARTIAL:  commanding  officer 

OF  AIRCRAFT  SQUADRON  AS  CONVENING  AUTHORITY — PRECEPT  TO  SHOW  SQUADRON 

TEMPORARILY  BASED  ON  SHORE. 

A summary  court  martial  was  convened  by  the  commanding  officer  Patrol 
Plane  Squadron  Eight-S,  Aircraft  Squadrons,  Scouting  Fleet.  Commanding 
officers  of  aircraft  squadrons  are  empowered  to  convene  summary  courts  mar- 
tial by  virtue  of  article  669  (11),  United  States  Navy  Regulations,  from  a 
reading  of  which  article  it  is  apparent  that  the  commanding  officer  of  an  air- 
craft squadron  is  empowered  to  order  summary  courts  martial  only  when  tem- 
porarily based  on  shore.  In  order  to  enable  the  Navy  Department  readily  to 
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ascertain  tliat.  such  a court  has  been  lawfully  convened,  it  is  necessary  that  the 
fact  that  such  squadron  is  temporarily  based  on  shore  by  proper  authority  be 
set  out  in  the  order  convening  the  court.  It  was  suggested  that  in  future  cases 
of  a similar  nature  the  fact  that  such  aircraft  squadron  is  temporarily  based 
on  shore  be  shown  on  the  precept  in  the  following  manner : 

A— B— C 

Lieutenant  Commander,  U.  S.  Navy 
Commanding  Patrol  Plane  Squadron  Eight-S 
Aircraft  Squadrons,  Scouting  Fleet 
Temporarily  Based  On  Shore 

[P.  15]  Inasmuch  as  the  precept  in  this  case  did  not  show  that  Patrol  Plane 
Squadron  Eight-S  was  temporarily  based  on  shore  at  the  time  of  the  ordering  of 
this  court,  the  Secretary  of  the  Navy  directed  the  convening  authority  to  inform 
the  office  of  the  Judge  Advocate  General  as  to  whether  or  not  it  was  so  based 
(File:  MM-Huck,  Howard  Linden/A17-21  (300820),  August  20,  1930,  followed 
as  to  deck  courts  in  File  MM-Mace,  Howard  Berthold/A17-22  (30G830),  August 
30,  1930). 


1.  DECK  COURTS  AND  SUMMARY  COURTS  MARTIAL:  convening  author- 

ity— DISTRICT  COMMUNICATION  OFFICER.  AND  COMMANDING  OFFICER,  RADIO  COM- 
PASS STATION. 

2.  SETTING  ASIDE:  proceedings,  finding,  and  sentence,  deck  court  illegally 

constituted;  former  jeopardy. 

(1)  A deck  court  was  convened  by  an  officer  as  commanding  officer  of  the  naval 
radio-compass  station,  Imperial  Beach,  Calif.  The  Navy  Directory  showed  that 
this  officer  was  attached  to  the  office  of  the  district  communication  officer,  elev- 
enth naval  district.  The  files  of  the  Navy  Department  failed  to  show  that  either 
the  district  communication  officer,  eleventh  naval  district,  or  the  commanding 
officer,  U.  S.  naval  radio-compass  station,  Imperial  Beach,  Calif.,  had  received 
special  authority  from  the  Secretary  of  the  Navy  to  convene  summary  courts 
martial  or  deck  courts. 

The  Navy  Department  has  previously  held  that  neither  district  communica- 
tion superintendents  nor  officers  in  charge  at  naval  radio  stations  are  authorized 
by  law  to  convene  summary  courts  martial  or  deck  courts  unless  by  special 
authority  of  the  Secretary  of  the  Navy  (citing  C.  M.  O.  4,  1925,  22,  see  also 
C.  M.  O.  6,  1930,  12). 

Attention  was  also  invited  to  C.  M.  O.  9,  1928,  7,  in  which  the  Navy  Depart- 
ment rendered  a similar  decision  and  suggested  that  if  deemed  necessary  for  the 
purpose  of  maintaining  discipline  at  any  naval  radio  station  to  convene  a deck 
or  summary  court  martial,  a request  should  be  made  of  the  Secretary  of  the 
Navy  in  writing,  through  official  channels,  by  the  commanding  officer  of  said 
station  that  he  be  so  empowered. 

(2)  In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  in  this  case  be  set  aside.  Attention  of  the  com- 
mandant, eleventh  naval  district,  was  invited  to  the  fact  that  a plea  of  former 
jeopardy  would  not  be  available  to  the  accused  if  brought  to  trial  before  a court 
legally  constituted  (citing  Naval  Digest,  1921,  p.  90).  The  fundamental  require- 
ment necessary  to  give  effect  to  the  proceedings  being  absent,  it  follows  that  they 
are  without  legal  significance  (File:  MM-Carey,  H.  J.  Jr/A17-22  (300830), 
August  30,  1930;  MM-Brooking,  Alvin  V/A17-21  (300830),  August  30,  1930;  fol- 
lowed as  to  summary  courts  martial  in  File : MM-Worthington,  Walter  C/A17- 
21  (300825),  August  30,  1930). 


[P.  16]  JURISDICTION : convening  authority  over  accused  not  shown,  sum- 
mary COURT  MARTIAL. 

A summary  court  martial  was  convened  and  the  specification  was  preferred 
by  the  commanding  officer,  United  States  naval  prison,  marine  barracks,  Parris 
Island,  S.  C.  The  specification,  however,  did  not  show  that  accused  was  attached 
to  the  United  States  naval  prison,  marine  barracks,  Farris  Island,  S.  C.,  at  the 
time  the  specification  was  preferred.  (See  art.  26,  A.  G.  N.)  It  was  suggested 
that  in  future  cases  jurisdiction  over  the  accused  be  shown  in  the  following 
manner : 
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“In  that  * * * , now  a seaman  second  class,  U.  S.  Navy,  attached  to 

the  U.  S.  naval  prison,  marine  barracks,  Parris  Island,  S.  C.,  having,  while 
so  serving  on  board  the  U.  S.  S.  Idaho  * * 

In  order  that  the  record  of  proceedings  might  show  affirmatively  that  the 
court  had  jurisdiction  in  this  case,  the  Secretary  of  the  Navy  directed  the  con- 
vening authority  to  write  an  endorsement  stating  whether  or  not  the  accused 
was  attached  to  the  United  States  naval  prison,  marine  barracks,  Parris  Island, 
S.  C.,  on  the  date  the  specification  was  preferred  (File:  MM-Waits,  Robert 
A/A17-21  (300820),  Aug.  20,  1930). 


1.  LIBERTY  CARD : possession  of,  by  enlisted  man,  not  regularly  issued  to 

HIM,  NOT  a VIOLATION  OF  LOCAL  ORDER  PROHIBITING  POSSESSION  OF  LIBERTY  CARD 
OF  ANOTHER  PERSON,  DECK  COURT. 

2.  CHARGES  AND  SPECIFICATIONS : specification  must  on  its  face  allege 

AN  OFFENSE. 

3.  PLEA  OF  GUILTY : specification  not  aided  by,  where  fails  to  allege  an 

OFFENSE. 

4.  SETTING  ASIDE:  procedings,  finding,  and  sentence,  specification  failing 

to  allege  an  offense. 

5.  CHARGES  AND  SPECIFICATIONS : local  order  should  be  set  forth  in 

specification. 

A deck  court  specification  alleged  that  accused  had  in  his  possession  a liberty 
card  containing  a description  of  him,  but  which  had  not  been  regularly  issued 
to  him.  The  specification  did  not  allege  the  violation  of  any  local  order,  but 
upon  request  for  information  in  regard  thereto  by  the  Judge  Advocate  General, 
the  convening  authority  stated  that  the  offense  alleged  was  prohibited  by  ship’s 
standing  order  No.  13,  which  reads : 

“ Liberty  cards. — 

“5.  It  is  prohibited  for  any  member  of  the  crew  to  have  in  his  possession 
the  liberty  card  of  another  person. 

“6.  It  is  prohibited  for  any  member  of  the  crew  to  lend  or  give  his  liberty 
card  to  another  person. 

“7.  These  prohibitions  do  not  apply  to  men  regularly  detailed  to  issue  or 
collect  liberty  cards.” 

[P.  17]  Held:  (1)  That  the  excerpt  from  ship’s  standing  order  No.  13  above 
quoted  does  not  prohibit  the  possession  by  a man  of  a liberty  card  which  had  not 
been  regularly  issued  to  him,  but  merely  prohibits  possession  of  the  liberty  card 
of  another  person.  A man  might  have  in  his  possession  a liberty  card  which, 
although  not  regularly  issued  to  him,  had  not  been  issued  to  any  other  person, 
and  this  obviously  would  not  be  a violation  of  the  order  above  partially  quoted. 
There  is  nothing  in  the  specification  in  this  case  to  negative  such  a situation. 
On  the  contrary,  it  would  appear  from  the  specification  itself  that  the  liberty 
card,  the  possession  of  which  constituted  the  gist  of  the  offense,  had  never  been 
issued  to  any  person  other  than  the  accused. 

(2,  3)  It  follows  from  the  reasoning  in  the  above  paragraph  that  the  specifica- 
tion in  this  case  was  fatally  defective  in  that  it  failed  to  allege  an  offense. 
This  defect  was  not  cured  by  the  convening  authority’s  statement  in  his  endorse- 
ment returning  the  record  to  the  Judge  Advocate  General  to  the  effect  that 
the  liberty  card  in  the  possession  of  the  accused  had  been  in  fact  issued  to 
another  person  and  the  name  altered  by  the  accused.  Section  198,  Naval  Courts 
and  Boards,  reads  in  part  as  follows : 

“A  specification  must  on  its  face  allege  facts  which  constitute  a violation 
or  some  law,  regulation,  or  custom  of  the  service  in  order  to  charge  an 
offense  of  which  judicial  notice  can  be  taken.”  (Italics  supplied.) 

Nor  does  a plea  of  guilty  aid  a specification  which  does  not  allege  an  offense 
(C.  M.  O.  3,  1921,  13). 

(4)  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
proceedings,  finding,  and  sentence  in  this  case  be  set  aside. 
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(5)  Attention  was  invited  to  the  fact  that  even  had  the  allegations  contained 
in  the  specification  constituted  a violation  of  a local  order,  the  gist  of  such 
order  should  have  been  set  out  in  the  specification  (sec.  198,  Naval  Courts  and 
Boards,  footnote  28;  File:  MM-Driscoll,  Herbert  E/A17-22  (300802),  August 
20,  1930). 


PREVIOUS  CONVICTIONS:  consideration  of.  deck  court. 

Although  there  was  a record  of  previous  convictions,  a deck-court  officer  failed 
to  consider  such  record,  as  evinced  by  the  following  entry  immediately  follow- 
ing the  sentence:  “Previous  convictions  not  considered.”  The  provisions  of 
section  680,  Naval  Courts  and  Boards,  relative  to  the  introduction  of  record 
of  previous  convictions  are  mandatory  in  terms  and  should  therefore  be  strictly 
complied  with  except  as  to  those  steps  [P.  18]  in  the  procedure  which  do  not 
arise  in  the  conduct  of  a trial  by  deck  court,  or  unless  the  record  of  previous 
convictions  is  inadmissible  by  reason  of  not  being  properly  authenticated  or 
not  relating  to  the  current  enlistment  of  the  accused  as  explained  in  sections 
690  and  691,  Naval  Courts  and  Boards.  (See  also  secs.  689  and  978  (10),  “Pro- 
cedure,” Naval  Courts  and  Boards.) 

The  Secretary  of  the  Navy  directed  that  the  attention  of  the  deck-court  officer 
in  this  case  be  invited  to  the  irregularity  pointed  out  above  in  order  that  it 
might  be  avoided  in  the  future  (File:  MM-Ridings,  Howell  K/A17-21  (300830), 
August  30,  1930). 


PREVIOUS  CONVICTIONS : record  of,  introduction  where  occurred  prior  to 

CURRENT  EXTENSION  OF  ENLISTMENT,  SUMMARY  COURT  MARTIAL. 

SENTENCES : reduction  in  rating  and  fixed  loss  of  pay  included  in  one 

SENTENCE,  SUMMARY  COURT  MARTIAL — -POLICY  OF  NAVY  DEPARTMENT. 

Although  accused  at  the  time  of  his  trial  by  summary  court  martial  was 
serving  under  an  extension  of  enlistment,  effective  December  27,  1928,  the 
recorder  read  from  the  record  of  the  accused  an  extract  showing  previous  con- 
viction by  summary  court  martial  approved  December  13,  1926. 

Because  the  court  improperly  considered  a record  of  previous  conviction 
which  occurred  prior  to  the  accused’s  current  extension  of  enlistment  (see  sec. 
691,  N.  C.  & B.),  and  because  the  sentence  adjudged  involved  reduction  in  rating 
and  a fixed  loss  of  pay,  upon  which  the  Navy  Department  looks  with  disfavor, 
the  Secretary  of  the  Navy  directed  that  the  loss  of  pay  adjudged  in  this  case 
be  remitted  (File:  MM-Reith,  Harry  R/A17-21  (300807),  August  20,  1930). 


PROBATION : expiration  of  enlistment  during — mitigation  of  probationary 

PERIOD,  SUMMARY  COURT  MARTIAL. 

A bad-conduct  discharge  adjudged  by  a summary  court  martial  was  remitted 
by  the  convening  authority,  subject  to  good  conduct  on  the  part  of  the  accused 
during  a probationary  period  of  six  months.  The  sentence  as  mitigated  was 
approved  by  the  immediate  superior  in  command  on  July  29,  1930,  from  which 
date  it  became  effective,  the  six  months’  probationary  period  therefore  terminat- 
ing on  January  28,  1931.  However,  accused’s  enlistment  will  expire  on  Septem- 
ber 20,  1930,  thus  rendering  the  condition  imposed  an  impossible  one  as  the 
probationary  period  exceeds  by  more  than  four  months  the  remaining  portion  of 
accused’s  enlistment. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proba- 
tionary period  assigned  in  this  case  be  reduced  to  the  remainder  of  accused’s 
current  enlistment  (File:  MM-Madigan,  Donald  F.  M/A17-21  (300820),  August 
20,  1930). 


[P.  19]  PROPERTY  OF  ANOTHER:  unauthorized  possession  does  not  in- 
clude UNAUTHORIZED  USE.  SUMMARY  COURT  MARTIAL. 

SETTING  ASIDE : proceedings  and  findings,  specification  failing  to 

ALLEGE  AN  OFFENSE. 

A summary  court-martial  specification  alleged  that  accused,  while  serving 
at  the  United  States  naval  air  station,  Pensacola,  Fla.,  did  “knowingly,  will- 
fully and  unlawfully,  without  permission  from  the  owner,  apply  to  his  own  use” 
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an  automobile,  the  property  of  another  person  in  the  Navy.  This  specification 
was  drawn  to  allege  a violation  of  a local  station  order,  which  in  effect,  pro- 
hibited the  possession,  without  permission  from  proper  authority  of  articles 
of  property  belonging  to  the  United  States  or  persons  in  the  naval  service. 
Held,  that  where  a local  order  prohibits  the  unauthorized  possession  of  property 
of  other  persons,  such  order  cannot  be  considered  also  to  prohibit  the  unauthor- 
ized use  of  such  property.  In  this  connection,  section  272,  Naval  Courts  and 
Boards,  which  describes  offenses  under  the  charge,  “Conduct  to  the  prejudice  of 
good  order  and  discipline”  is  quoted  in  part : 

“Another  class  of  offenses  coming  under  this  charge  are  violations,  not 
of  a scandalous  nature,  of  local  laws  in  a country,  State,  Territory,  or 
district ; for  example  the  unauthorized  use  of  property  belonging  to  an- 
other by  a person  in  the  naval  service  in  jurisdictions  where  statutes  exist 
declaring  such  acts  an  offense.  If  the  title  to  the  property  is  in  the  United 
States,  the  offense  is  covered  by  the  14th  A.  G.  N.,  and  should  be  charged 
as  shown  in  section  264.  If,  however,  the  property  is  not  property  of  the 
United  States,  there  is  no  offense  unless  there  is  a specific  statute  covering 
the  case.  In  cases  such  as  this,  the  specification  should  be  framed  in  the 
words  of  the  statute  and  the  existence  of  the  statute  alleged  and  proved, 
in  order  that  the  accused,  the  court,  and  the  reviewing  authorities  may 
know  that  the  acts  complained  of  are  contrary  to  the  laws  of  the  place 
where  committed.” 

In  view  of  the  foregoing,  the  proceedings  and  findings  on  this  specification 
were  set  aside  (File:  MM-Kelly,  Fred  E/A17-21  (300724),  August  11,  1930). 


SENTENCES : confinement — antedating  of.  summary  court  martial. 

A convening  authority,  in  approving  the  proceedings,  finding,  and  sentence  of 
a summary  court  martial  on  July  13,  1930,  antedated  the  period  of  confinement 
adjudged  by  stating  in  his  action:  “*  * * Confinement  to  date  from  July  1, 

1930.”  In  this  connection,  see  Naval  Digest,  1916,  page  27,  “Antedating,” 
paragraph  3,  which,  while  in  terms  referring  to  general  courts  martial,  is  con- 
sidered to  be  equally  applicable  to  summary  courts  martial  or  to  deck  courts. 

[P.  20]  The  immediate  superior  in  command  approved  the  proceedings,  find- 
ing, and  sentence  on  July  15,  1930,  from  which  date  the  period  of  confinement 
should  properly  have  become  effective  (citing  sec.  738,  N.  C.  & B.).  While  the 
convening  authority  in  this  case  might  have  taken  into  consideration  the  length 
of  time  during  which  the  accused  was  in  confinement  prior  to  his  trial  as  a 
ground  for  mitigation,  and  for  this  reason  might  have  remitted  or  mitigated  the 
period  of  confinement,  held,  that  the  action  taken  in  antedating  the  sentence  was 
erroneous  (File:  MM-Hambleton,  Daniel  H/A17-21  (300820),  August  20,  1930). 


SENTENCES : deck  court,  recording  of. 

Where  a deck-court  sentence  involved  loss  of  pay  and  the  entry  printed  on  the 
form  regarding  loss  of  pay  and  checks ge,  following  the  action  of  the  convening 
authority,  was  not  signed  the  record  in  the  case  was  returned  for  correction  in 
this  respect  (File:  MM-Mace,  Howard  Berthold/A17-22  (300830),  August  30, 
1930). 


SETTING  ASIDE:  findings  and  sentence,  valid  challenge  by  accused  not 
sustained. 

Accused  challenged  a member  of  the  court  on  the  ground  that  said  member 
had  sat  as  a member  of  a court  martial  which  tried  another  enlisted  man  on 
charges  growing  out  of  the  identical  incident  on  which  the  charges  in  the  present 
case  were  based.  The  reason  for  the  challenge  was  acknowledged  by  the  chal- 
lenged member,  but  the  court  overruled  the  challenge  and  the  officer  in  question 
sat  as  a member  in  the  case. 

The  convening  authority  pointed  out  the  error  of  the  court  in  not  sustaining 
the  challenge,  citing  section  623,  Naval  Courts  and  Boards,  and  also  certain  other 
219891— 40— vol.  2 22 
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irregularities  in  the  record,  and  then  approved  the  proceedings  and  findings  on 
charge  I.  He  disapproved  the  proceedings  and  findings  on  charge  II  and  the 
specification  thereunder,  but  it  was  evident  from  a reading  of  the  record  that  such 
action  was  taken  for  reasons  other  than  the  erroneous  action  of  the  court  in 
not  sustaining  the  challenge  referred  to  above. 

In  view  of  the  mandatory  provisions  of  section  623,  Naval  Courts  and  Boards, 
which  require  that  challenges  on  certain  specified  grounds  shall  be  sustained, 
one  of  which  covers  the  grounds  for  challenge  in  this  case,  the  findings  on  charge 
I and  the  specification  thereunder,  and  the  sentence  were  set  aside  ( File : MM- 
Reeder,  Ralph  L/A17-20  (3C0719),  Aug.  15,  1930,  approved  Aug.  28,  1930). 


[P.  21]  SETTING  ASIDE:  sentence  of  solitaey  confinement  on  bread  and 

WATER  WHERE  EXECUTION  THEREOF  PREVENTED  BY  HEALTH  OF  ACCUSED  | 
ACCUSED  NO  LONGER  UNDER  JURISDICTION  OF  CONVENING  AUTHORITY, 
SUMMARY  COURT  MARTIAL. 

Accused  was  sentenced  by  a summary  court  martial  convened  by  the  com- 
manding officer,  U.  S.  S.  Fairfax , to  solitary  confinement  on  bread  and  water 
for  20  days,  with  full  ration  every  third  day,  which  sentence  was  approved  by 
the  convening  authority  on  May  29,  1930,  and  by  the  immediate  superior  in 
command  on  May  31,  1930.  No  medical  certificate  to  the  effect  that  the  execu- 
tion of  the  sentence  in  this  case  would  not  be  injurious  to  the  health  of  ac- 
cused, as  required  by  section  771,  Naval  Courts  and  Boards,  was  appended  to 
the  record. 

Accused  was  transferred  from  the  U.  S.  S.  Fairfax  to  the  naval  hospital, 
Charleston,  S.  C.,  on  May  30,  1930,  for  treatment  and  was  thereafter  discharged 
from  the  hospital  and  assigned  to  duty  at  the  Navy  Yard,  Charleston,  S.  C.,  the 
sentence  of  the  court  not  yet  having  been  executed.  The  commanding  officer, 
naval  hospital,  Charleston,  S.  C.,  having  issued  a certificate  dated  August  5, 
1930,  to  the  effect  that  execution  of  the  sentence  in  this  case  would  be  injurious 
to  the  health  of  accused,  the  commandant,  Navy  Yard,  Charleston,  requested  that 
the  record  of  proceedings  in  this  case  be  returned  to  him  in  order  that  a new 
court  might  be  convened  to  effect  a redetermination  of  the  sentence. 

In  view  of  the  fact  that  accused  was  no  longer  under  the  jurisdiction  of  the 
officer  ordering  the  court  in  his  case,  the  Secretary  of  the  Navy  directed  that  the 
sentence  be  set  aside  (File:  MM-Pennington,  John  T/A17-21  (300718),  August 
20,  1930;  in  this  connection  see  C.  M.  O.  4,  1930,  p.  18). 


SUMMARY  COURTS  MARTIAL:  constitution  of — number  of  members; 

RECORDER. 

A summary  court-martial  precept  named  two  officers  as  members  and  a third 
as  “member  and  recorder.”  In  view  of  article  27,  Articles  for  the  Government 
of  the  Navy,  quoted  in  section  104,  Naval  Courts  and  Boards,  as  well  as  in- 
structions contained  elsewhere  in  Naval  Courts  and  Boards,  from  which  the 
intent  of  the  law  is  clear  that  the  recorder  shall  be  an  officer  distinct  from  the 
membership  of  the  court,  held , that  the  court  in  this  case  was  illegally  consti- 
tuted and  the  Secretary  of  the  Navy  directed  that  the  proceedings,  finding,  and 
sentence  be  set  aside  (File:  MM-Fisher,  Daniel  C/A17-21  (300811),  August  11, 
1930). 


THEFT : sentence  should  include  discharge,  summary  court  martial. 

Where  an  enlisted  man  was  convicted  by  summary  court  martial  of  theft,  a 
sentence  was  adjudged  which  did  not  include  bad-conduct  discharge,  which 
sentence  was  approved  by  the  convening  and  reviewing  authorities. 

[P.  22]  In  view  of  the  attitude  of  the  Navy  Department  as  expressed  in 
Naval  Digest  1916,  page  627,  and  also  in  Court  Martial  Order  No.  6,  1927,  page 
13,  the  Secretary  of  the  Navy  directed  that  the  unexecuted  portion  of  the  sen- 
tence in  this  case  be  remitted,  and  that  as  a separate  and  distinct  action  accused 
be  discharged  from  the  United  States  naval  service  as  undesirable  (File:  MM- 
Lucas,  Wm.  E/A17-21  (300818),  Aug.  30,  1930). 
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WITNESSES : member  of  court  as  witness,  to  be  considered  as  challenged  by 

ACCUSED,  SUMMARY  COURT  MARTIAL. 

A member  of  a summary  court  martial  gave  testimouy  material  to  the  issue 
or  prejudicial  to  the  accused,  and  then  was  reseated  as  a member  and  assisted 
the  court  in  arriving  at  a finding  and  sentence.  There  was  nothing  in  the  record 
to  the  effect  that  the  accused  expressly  requested  that  this  officer  be  not  con- 
sidered as  challenged  after  he  gave  his  testimony.  (See  sec.  624,  N.  C.  & l>.) 

In  view  of  the  foregoing,  the  record  of  proceedings  was  returned  to  the 
convening  authority  and  the  Secretary  of  the  Navy  directed  that  the  court  be 
reconvened  for  the  purpose  of  stating  whether  or  not  the  accused  expressly 
requested  that  this  officer  be  not  considered  as  challenged  (File:  MM-Love, 
Oscar  0/A17-21  (300820),  Aug.  20,  1930). 


BOARDS  OF  INVESTIGATION : defendant  as  witness  before;  object  of  board 

of  investigation — not  a trial. 

An  officer  and  an  enlisted  man  were  placed  in  the  status  of  defendants  by 
a board  of  investigation.  They  were  called  before  the  board,  advised  of  their 
status  and  of  the  declarations  that  seemed  to  implicate  them,  and  the  board 
explained  to  them  the  provisions  of  section  1050,  Naval  Courts  and  Boards. 
Subsequently  they  were  called  as  witnesses  by  the  recorder  and  made  certain 
declarations.  The  record  did  not  show  that  this  officer  and  man  took  the  stand 
at  their  own  request ; likewise  it  did  not  indicate  that  there  was  any  objection 
by  either  of  them  to  giving  their  testimony  or  any  portion  thereof.  In  acting 
upon  the  record  the  convening  authority  disapproved  the  proceedings,  findings, 
and  opinion  as  being  illegal,  and  the  reviewing  authority  disapproved  the  find- 
ings and  opinion  for  the  same  reason,  namely,  on  account  of  the  error  committed 
by  the  board. 

[P.  23]  A court  of  inquiry  or  board  of  investigation  is  convened  only  for  the 
purpose  of  gathering  facts  for  the  information  of  the  convening  authority, 
higher  reviewing  authority  and  the  Navy  Department,  and  the  proceedings  thereof 
are  in  no  sense  the  trial  of  an  issue  of  an  accused  person  ( secs.  1042  and  1121 ) . 
In  the  present  case  there  was  sufficient  evidence  adduced  outside  of  the  declarations 
of  the  two  defendants  amply  to  sustain  the  findings  of  the  board.  As  a matter 
of  fact  the  declarations  made  by  the  two  defendants  were  in  the  main  corrobora- 
tive of  other  evidence  adduced  and  in  addition  thereto  were  in  the  nature  of  an 
explanation  and  an  attempted  defense  of  the  very  questionable  actions  taken  by 
those  two  defendants  as  shown  by  previous  testimony. 

Accordingly,  although  the  board  erred  and  clearly  failed  to  follow  the  instruc- 
tions contained  in  Naval  Courts  and  Boards  (secs.  1049,  1054,  1121)  in  the 
matter  of  calling  these  two  defendants  to  the  stand,  held,  in  view  of  the  circum- 
stances of  the  case,  that  the  error  of  the  board,  apparently  technical  in  nature, 
was  not  sufficient  to  justify  a disapproval  of  the  entire  proceedings,  findings,  and 
opinion  (citing  C.  M.  O.  2,  1930,  18,  and  J.  A.  G.,  File  AM  35/A17-25  (300321), 
of  April  16,  1930) . Therefore,  bearing  in  mind  the  purposes  of  a board  of  inves- 
tigation, the  record  in  the  case  may  be  considered  and  such  administrative 
action  as  may  seem  justified  may  be  taken  as  a result  thereof,  except  that  the 
declarations  of  the  two  defendants  given  apparently  as  a result  of  their  being 
called  to  the  stand  by  the  recorder  without  the  consent  of  the  said  defendants 
should  not  be  used  against  them  (File:  AS9/A17-20  (300616),  July  25,  1930, 
approved  August  13,  1930). 


DEATH : declaration  of,  by  navy  department — unexplained  absence  alone  not 

sufficient  to  overcome  presumption  of  life. 

An  enlisted  man,  while  serving  in  an  extension  of  enlistment,  was  granted 
seven  days’  leave  of  absence  to  expire  at  midnight  July  9,  1929,  at  Edinburgh, 
Scotland.  Having  failed  to  return  to  his  ship  upon  the  expiration  of  his  leave, 
he  was  declared  a deserter  from  July  9,  1929.  An  investigation  at  the  time  dis- 
closed that  he  had  taken  passage  on  a vessel  from  Ireland  to  Glasgow,  Scotland, 
July  5,  1929,  to  join  his  ship  at  Edinburgh  and  that  he  disappeared  from  said 
vessel  some  time  shortly  after  4 : 15  a.  m.  of  the  following  day,  and  no  information 
has  been  received  as  to  his  whereabouts  since  that  date. 
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Question  as  to  whether  this  man  may  now  be  declared  officially  dead  and  the 
mark  of  desertion  removed  from  his  record. 

It  has  previously  been  held  that  unless  seven  years  have  elapsed,  there  is  a 
presumption  of  life,  except  in  those  cases  where  the  party  disappears  under 
circumstances  which  indicate  his  immediate  or  subsequent  death  (File  OO-Smith, 
Harry  [P.  24]  T/P7  (3)  (271115),  January  5,  1928,  citing  97  U.  S.  628  ; 71  Fed. 
258).  There  being  no  further  information  relative  to  the  disappearance  of  the 
man  in  question,  except  his  continued  absence  from  the  naval  service,  indicat- 
ing his  death,  held,  that  there  is  no  basis  for  officially  declaring  him  dead  or  for 
removing  the  mark  of  desertion  from  his  record  (File:  MM-O’Donnell,  Patrick 
J/P19-5  (300716),  August  26,  1930,  citing  File  MM- Martin,  Norman  A/P19-5 
(271223),  February  4,  1928,  C.  M.  O.  2,  1928,  24;  OO-Hockman,  John  V/P19-5 
(281011),  October  13,  1928,  C.  M.  O.  10,  1928,  8;  OO-Clark,  Carl  E/A17-24 
(290607)). 


MEDALS:  d)  acceptance  of,  awarded  by  Nicaraguan  government;  (2)  “com- 
pensation” AND  “EMOLUMENTS”  INTERPRETED  AS  INCLUDING. 

Under  the  provisions  of  the  act  of  May  19,  1926  ( 44  Stat.  565;  U.  S.  C.,  Sup. 
Ill,  title  10,  sec.  540),  officers  and  enlisted  men  of  the  Navy  and  Marine  Corps 
were  detailed  to  Nicaragua  to  assist  the  Republic  of  Nicaragua.  This  act  au- 
thorized officers  and  men  so  detailed  to  accept  from  the  Government  to  which 
detailed  offices  and  such  compensation  and  emoluments  thereunto  appertaining 
as  might  be  first  approved  by  the  Secretary  of  War  or  by  the  Secretary  of  the 
Navy,  as  the  case  might  be. 

Held,  that  the  words  “compensation”  and  “emoluments”  as  used  in  the  act  of 
May  19,  1926  (supra),  may  include  medals  or  badges  which  have  been  awarded 
for  special  service  rendered  (citing  L.  R.  N.  A.  p.  515;  id.,  p.  828;  Webster’s 
New  International  Dictionary),  and  therefore,  under  the  provisions  of  the  said 
act  of  May  19,  1926,  officers  and  enlisted  men  of  the  Navy  and  Marine  Corps 
who  rendered  service  to  the  Nicaraguan  Government  under  orders  issued  pur- 
suant thereto  may  lawfully  accept  medals  of  merit  which  the  President  of 
Nicaragua  proposes  to  present  to  them  as  reward  and  compensation  for  their 
services  in  assisting  the  Government  of  Nicaragua  in  reestablishing  law  and 
order,  in  the  conduct  and  supervision  of  a national  election,  and  in  the  main- 
tenance of  peace.  Further,  that  these  medals  may  be  accepted  whether  or  not 
such  services  were  rendered  by  the  officers  and  enlisted  men  concerned  as  offi- 
cers of  the  Nicaraguan  Government  or  solely  in  their  capacity  as  officers  and 
enlisted  men  of  the  U.  S.  Navy  or  Marine  Corps,  provided  the  Secretary  of  the 
Navy  approves  in  advance  of  their  accepting  such  medals  as  “compensation 
and  emoluments”  in  accordance  with  the  provisions  of  the  said  act  of  May  19, 
1926  (File:  P15  (300523),  June  19,  1930). 

July  21,  1930,  the  Secretary  of  State  advised  the  Secretary  of  the  Navy  that 
if  the  above  interpretation  of  the  act  of  May  19,  1926,  be  officially  adopted  by 
the  Secretary  of  the  Navy,  the  medals  in  question  might  be  delivered  directly 
to  all  of  the  officers  and  enlisted  men  to  whom  they  were  awarded.  Accord- 
ingly, [P.  25]  on  September  5,  1930,  the  Secretary  of  the  Navy  authorized 
the  Chief  of  the  Bureau  of  Navigation  and  the  Major  General  Commandant  to 
deliver  direct  to  the  officers  and  enlisted  men  of  the  Navy  and  Marine  Corps, 
respectively,  the  medals  of  merit  which  were  awarded  to  them  by  the  President 
of  the  Republic  of  Nicaragua  (File:  P15  (300523),  September  5,  1930). 


MISCONDUCT : boxing  on  board  ship  ; accidental  death. 

Deceased,  while  in  a duty  status  on  board  ship,  engaged  in  a friendly  boxing 
bout  with  a shipmate.  While  he  apparently  received  no  injury  in  this  bout,  he 
shortly  thereafter  complained  of  illness  and  in  a few  hours  lapsed  into  a coma, 
in  which  condition  he  remained  until  he  died  six  days  later.  An  autopsy 
revealed  an  extensive  subdural  hemorrhage.  Held,  that  the  deceased  died  from 
injuries  which  were  incurred  not  as  the  result  of  his  own  misconduct  (File: 
MM-Smith,  Lawrence  C/A17-25  (300610),  July  28,  1930,  approved  August  7, 
1930). 
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MISCONDUCT:  fighting,  unprovoked  attack. 

An  enlisted  man,  U.  S.  Navy,  was  on  authorized  liberty  in  Cherbourg,  France ; 
while  ashore  he  and  his  companions  were  attacked  by  a party  of  Polish  blue- 
jackets, and  during  the  affray  which  followed  said  enlisted  man  was  stabbed. 
The  evidence  showed  that  this  man  was  acting  in  a lawful  and  orderly  man- 
ner and  that  the  attack  was  unprovoked  on  his  part.  Therefore,  held,  that  the 
injuries  suffered  by  reason  of  the  stabbing  were  received  not  as  the  result  of 
his  own  misconduct  (File:  MM-Plec,  Frank  S/A17-23'  (300717),  July  28,  1930, 
approved  August  5,  1930). 


MISCONDUCT:  motorcycle  accident;  violation  of  traffic  laws. 

Deceased,  late  fireman  second  class,  U.  S.  Navy,  was  killed  in  a motorcycle 
accident  in  San  Diego,  Calif.  The  evidence  showed  that  deceased  was  riding  a 
motorcycle  at  a speed  of  from  25  to  30  miles  per  hour ; that  he  approached  an 
intersection  where  five  streets  meet  without  slackening  his  rate  of  speed;  and 
that  he  collided  with  a taxicab  approaching  from  his  own  righthand  side,  which 
taxicab  was  being  operated  in  a careful  and  lawful  manner.  The  act  of  the 
deceased  in  driving  a motorcycle  in  that  locality  at  such  a rate  of  speed  was 
in  violation  of  existing  traffic  laws  (section  121  of  act  5128,  General  Laws  of 
California,  1929).  The  deceased  also  ignored  the  right-of-way  in  the  case  of 
a vehicle  approaching  an  intersection  from  his  own  right  side  (section  131  of 
act  5128,  General  Laws  of  California,  1929).  It  appeared  that  the  violation  of 
these  traffic  laws  was  the  [P.  26]  proximate  cause  of  the  accident  which 
resulted  in  the  death  of  the  deceased.  Accordingly,  held,  that  the  decedent’s 
death  occurred  not  in  the  line  of  duty  and  was  the  result  of  his  own  misconduct 
(File:  MM-Davidson,  Herbert/ A17-27  (300709)  ; MM-Davidson,  Herbert/A17-27 
(300611),  July  25,  1930,  approved  August  5,  1930). 


MISCONDUCT:  suicide. 

Deceased  met  his  death  by  means  of  a self-inflicted  gunshot  wound.  The 
only  evidence  presented  before  the  board  of  inquest  in  this  case  relative  to 
the  mental  condition  of  the  deceased  was  that  he  had  received  an  injury  to  the 
head  as  a result  of  an  automobile  accident  which  occurred  three  months  pre- 
viously. No  skull  fractures  were  evident  from  this  injury.  His  mental  con- 
dition in  the  hospital  was  normal.  After  returning  to  duty  an  officer  of  his 
detachment  stated  that  the  deceased  at  times  appeared  absent-minded  and 
despondent.  He  had  requested  a special-order  discharge  from  the  Marine 
Corps.  A shipmate  stated  that  he  seemed  despondent  and  morose. 

The  act  of  suicide  does  not  of  itself  conclusively  rebut  the  presumption  of 
continuing  sanity  (C.  M.  O.  2,  1928,  27).  Furthermore,  it  would  appear  that 
certain  eccentricities  in  conduct  could  be  easily  accounted  for  in  one  who  had 
in  contemplation  the  act  of  self-destruction.  While  the  deceased  in  this  case  had 
received  a head  injury  some  months  previously,  it  will  be  noted  that  no  ill 
effects  were  observed  at  the  time. 

In  view  of  the  lack  of  evidence  of  insanity  other  than  the  act  of  suicide  in 
this  case,  held,  that  deceased  met  his  death  as  a result  of  injuries  incurred  by 
an  act  of  his  own  misconduct  (citing  C.  M.  O.  2-1928,  27;  File:  MM-Wood, 
Hampton/A17-27  (300722),  August  4,  1930,  approved  August  12,  1930;  see  also 
File  MM-Andrews,  Theodore/A17-25  (300711),  id.,  A17-27  ( 300709),  July  25, 
1930,  approved  August  17,  1930). 


NAVAL  RESERVE : retirement,  transferred  members,  fleet  naval  reserve — 
computation  of  service  for. 

With  reference  to  the  question  of  computing  time  for  retirement  of  trans- 
ferred members  of  the  Fleet  Naval  Reserve  under  the  act  of  February  28,  1925, 
sections  23,  24  and  27  ( 34  U.  S.  C.,  secs.  784,  785,  7S8),  as  amended  by  act  of 
March  2,  1929  (45  Stat.  1476;  34  U.  S.  C.  Sup.  Ill,  sec.  785),  held. 

(a)  Service  in  the  Army  shall  be  counted  in  computing  time  for  retirement 
of  transferred  members  of  the  Fleet  Naval  Reserve. 
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(&)  Service  in  the  Army  during  the  Spanish  American  War,  and  other  service 
for  which  double  time  is  allowed  by  the  War  Department,  shall  be  counted  as 
double  time  in  computing  time  [P.  27]  for  retirement  of  transferred  members 
of  the  Fleet  Naval  Reserve. 

(c)  Creditable  service  in  the  Coast  Guard  and  former  Revenue  Cutter  Service 
shall  be  counted  in  computing  time  for  retirement  of  transferred  members  of 
the  Fleet  Naval  Reserve  (File:  QR1/P19-2  (300711),  August  1,  1930,  citing 
Sec.  Navy  decision  of  Oct.  16,  1916,  File  26254—2114,  C.  M.  O.  37,  p.  7 ; file  MM- 
Bowden,  C.  R/P19-2  (260430),  November  5,  1926;  File  MM-Teuchtler,  Rob- 
ert/L16-4  ( 21)  (270502),  July  7,  1927;  act  of  May  23,  1930  (Pub.,  No.  244, 
71st  Cong.). 


RADIO  : FREQUENCIES  FOR  GOVERNMENT  USE,  REALLOCATION  OF. 

Question  whether  the  Navy  Department  may  legally  vacate  the  occupation  of 
the  68-kilocycle  frequency  now  occupied  by  it  at  Washington  and  remove  to  a 
75-kilocycle  frequency  for  that  station  in  favor  of  the  American  Telegraph  & 
Telephone  Company,  and  if  so,  whether  there  will  result  any  substantial  cur- 
tailment of  the  Navy  Department’s  right  to  maintain  or  increase  the  power  of 
the  transmitting  stations  on  the  75  kilocycles  as  compared  with  its  present  right 
to  maintain  power  on  the  68  kilocycles. 

In  view  of  the  Radio  Act  of  February  23,  1927  (44  Stat.  1163;  47  U.  S.  C., 
eh.  4),  section  6 of  which  provides  that  “all  government  stations  shall  use  such 
frequencies  or  wavelengths  as  shall  be  assigned  to  each  or  to  each  class  by  the 
President,”  and  the  fact  that  a frequency  of  68  kilocycles  which  was  occupied 
by  the  Navy  at  Washington  at  the  time  of  the  passage  of  the  act  was  assigned 
to  the  Navy  by  the  President  in  pursuance  of  said  act  (Executive  order  of  Sep- 
tember 30,  1929),  held,  that  the  Navy  Department  would  be  without  legal  author- 
ity to  vacate  its  occupation  of  the  68-kilocycle  frequency  at  Washington  as 
assigned  to  it  by  the  President. 

In  regard  to  the  further  question  presented,  for  record  purposes  only,  further 
held,  that  in  view  of  the  provisions  of  the  general  regulations  annexed  to  the 
International  Radio  Telegraph  Convention  (art.  5 (1)  and  par.  16  (1)),  the 
transfer  from  a 68-kilocycle  frequency,  now  exclusively  occupied  by  the  Navy 
at  Washington,  to  a frequency  of  75  kilocycles,  already  occupied  by  seven  inter- 
nationally registered  stations,  would  involve  such  curtailment  of  the  Navy  De- 
partment’s right  to  maintain  or  increase  the  power  of  its  transmitting  station 
on  the  latter  frequency  as  would  be  necessary  to  avoid  in  accordance  with  para- 
graph 16  (1)  of  the  General  Regulations,  supra,  “interference  with  international 
services  carried  on  by  existing  stations  the  frequencies  of  which  have  already 
been  notified  to  the  International  Bureau”  (File:  A6-2  (10)  (300814),  August 
19,  1930). 


[P.  28]  RANK : wartime,  for  retired  officers  and  former  officers  of  the 

ARMY,  NAVY,  MARINE  CORPS,  AND/OR  COAST  GUARD — ACT  OF  JUNE  21,  1930,  CON- 
STRUED. 

Construing  the  act  of  June  21,  1930  (Public,  No.  406,  71st  Cong.)  “To  give 
wartime  rank  to  retired  officers  and  former  officers  of  the  Army,  Navy,  Marine 
Corps,  and/or  Coast  Guard  of  the  United  States,”  held: 

(a)  The  limiting  dates  between  which  an  officer  must  have  served  in  a higher 
rank  in  order  to  be  entitled  to  the  benefits  of  section  1 of  the  subject  act  are 
April  6,  1917,  and  July  2,  1921,  both  dates  included. 

(&)  Such  officers  as  may  be  entitled  to  advancement  on  the  retired  list  under 
section  1 of  the  subject  act  should  be  commissioned  in  the  ranks  to  which 
advanced,  in  accordance  with  the  requirements  of  the  act  approved  March  4, 
1911  (36  Stat.  1354,  10  U.  S.  C.,  sec.  1014;  34  U.  S.  C.,  sec.  394).  This,  however, 
will  not  constitute  a promotion  or  advancement  to  a higher  office,  nor  require 
an  exercise  of  the  appointment  power ; the  officers  concerned  will  continue  in 
the  offices  previously  held  by  them,  although  with  higher  -rank. 

(c)  The  provisions  of  section  1 of  the  subject  act  are  applicable  to  officers 
who,  by  virtue  of  duty  assigned,  served  between  the  limiting  dates  as  admirals 
or  vice  admirals ; and  also  to  those  officers  who  held  the  rank  of  rear  admiral 
by  virtue  of  assignment  to  duty  as  chief  of  bureau. 
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( d ) The  provisions  of  section  1 of  the  subject  act  are  applicable  to  com- 
missioned warrant  officers  who  had  temporarily  commissioned  service  in  a 
higher  rank,  whether  in  the  regular  service  or  as  officers  of  the  Naval  Reserve 
Force,  National  Naval  Volunteers,  or  Naval  Militia,  in  the  service  of  the 
United  States.  Warrant  officers  on  the  retired  list  who  had  such  service 
are  entitled  to  the  benefits  of  section  2 but  not  of  section  1 of  the  act  (File: 
OR/P17-2  (300723),  August  14,  1930). 


RETIREMENT:  date  of,  under  act  of  April  23,  1930. 

Applications  of  two  officers  of  the  Navy  for  transfer  to  the  retired  list  after 
30  years  service  were  recommended  for  approval  by  the  Secretary  of  the  Navy 
effective  September  1,  1930,  and  November  1,  1930,  respectively,  and  such 
recommendations  were  approved  by  the  President. 

Relative  to  question  as  to  the  effective  date  of  retirement  for  pay  purposes 
of  these  two  officers  under  the  act  of  April  23,  1930,  Public,  No.  165  (quoted 
in  C.  M.  O.  6,  1930,  p.  18),  the  Comptroller  General  in  his  decision  of  July 
25,  1930  (A-32524),  held  as  follows: 

“The  act  of  April  23,  1930,  Public,  No.  165,  fixes  ‘the  first  day  of  the 
month  following  the  month  in  which  said  retirement  would  otherwise  be 
effective’  as  the  effective  date  of  all  retirements  in  the  Federal  service. 
The  primary  purpose  was  to  fix  a uniform  retirement  date  on  the  first  day 
of  a [P.  29]  month.  The  earliest  retirement  date  authorized  where 
there  is  an  administrative  discretion  would  be  the  first  day  of  the  month 
following  the  month  in  which  the  officer  or  employee  becomes  eligible  for 
retirement.  In  cases  where  the  controlling  statute  authorizes  the  fixing 
of  an  effective  date  of  retirement  by  administrative  action  and/or  Presi- 
dential approval,  rather  than  upon  the  happening  of  some  contingency, 
and  a day  is  administratively  fixed  on  the  first  day  of  a month  later  than 
the  first  day  of  the  month  following  the  month  in  which  the  employee 
first  becomes  eligible,  the  purpose  and  intent  of  the  act  of  April  23,  1930, 
has  been  fulfilled  if  retirement  is  made  effective  on  the  first  day  of  the 
month  fixed  by  administrative  authority,  rather  than  the  first  day  of 
the  following  month. 

“You  are  advised,  therefore,  that  the  retirement  of  * * * will  be 

effective  September  1.  1930,  and  that  of  * * * November  1,  1930: 

that  is  to  say,  the  retired  pay  will  begin  on  said  dates,  respectively.” 


REWARDS : civil  employees,  for  suggested  improvements. 

A civil  employee  at  the  marine  barracks,  Parris  Island,  S.  C.,  invented  a 
check  board  for  mustering  employees.  An  experimental  installation  was  made 
on  board  the  U.  S.  S.  New  Hampshire  in  April,  1913.  but  it  was  not  generally 
adopted  until  February,  1922.  at  which  time  certain  changes  were  made  therein. 
This  system  of  turning  checks  was  a great  improvement  over  the  method  in 
use  until  1922  of  dropping  checks  in  a box.  and  the  subject  check  boards 
have  been  in  constant  use  since  1922  with  some  minor  changes  and  necessary 
additions. 

Held,  that  in  view  of  the  fact  that  the  suggestion  to  use  the  new  design 
of  check  boards  made  by  this  civil  employee  was  not  generally  adopted  until 
February  1922,  at  which  time  a number  of  changes  from  the  original  design 
were  included,  the  inventor  thereof  is  eligible  for  an  award  under  the  pro- 
visions of  the  act  of  July  1.  1918  (40  Stat.  718:  5 IT.  8.  C.,  sec.  416).  subject 
to  the  rules  and  regulations  prescribed  by  the  Secretary  of  the  Navy  for 
making  cash  awards  for  beneficial  suggestions  under  said  act  (File:  A13-7 
(300818),  Aug.  29,  1930). 


USELESS  PAPERS : disposition  of,  sent  to  navy  yard,  Washington,  d.  c.,  by 

BUREAU  OF  ENGINEERING,  NAVY  DEPARTMENT,  FOR  STORAGE. 

Certain  papers,  classified  as  follows,  were  transferred  by  the  Bureau  of 
Engineering  to  the  Navy  Yard,  Washington,  D.  C.,  for  storage: 
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(a)  Printed  specifications  in  excess  of  future  requirements,  copies  of  which 
are  on  file  in  the  Bureau  of  Engineering. 

[P.  30]  (&)  Printed  public  documents,  magazines  and  other  publications. 

(c)  Blueprints  and  carbon  copies  of  papers,  the  originals  of  which  are  in 
the  official  files. 

( d ) Miscellaneous  files  of  papers. 

( e ) Record  books,  i.  e.,  books  of  original  entry,  including  electrical  journals. 
Question  as  to  whether  the  above  papers  constitute  “an  accumulation  of  files 
of  papers”  in  the  Navy  Department  within  the  meaning  of  the  act  of  February 
16,  1889,  25  Stat.  672,  as  amended  by  the  act  of  March  2,  1895,  28  Stat.  933 
(5  U.  S.  C.  Sec.  112),  and,  if  not,  under  what  provisions  of  law  may  dis- 
position of  said  papers  be  authorized  by  the  Secretary  of  the  Navy;  items 
selected  by  the  officer  in  chnrge  of  the  Office  of  Naval  Records  and  Library  as 
possessing  sufficient  historical  interest  to  justify  their  preservation  having 
been  transferred  to  that  office. 

Held,  that  items  (a)  and  (ft)  above  do  not  constitute  “files  of  papers” 
within  the  purview  of  the  act  of  February  16,  1889,  as  amended,  supra,  and 
accordingly,  if  no  longer  needed  or  useful  in  the  transaction  of  the  Navy 
Department’s  business  may  be  disposed  of  without  reference  to  said  act. 
As  items  (a)  and  (h)  above  include  books  and  documents  of  a confidential 
nature,  the  Secretary  of  the  Navy  may  authorize  disposition  of  such  papers 
as  the  Interests  of  the  Navy  Department  may  require,  having  due  regard  to 
the  requirements  of  the  Acts  of  January  12,  1895  (28  Stat.  611,  44  U.  S.  C., 
sec.  78),  and  of  February  25,  1903  ( 32  Stat.  865,  5 U.  S.  C.,  sec.  111). 

Further  held,  that  items  (c),  (d),  and  ( e ) constitute  files  of  papers  “in 
any  one  of  the  executive  departments  of  the  Government”  which  must  be  dis- 
posed of  in  accordance  with  the  procedure  prescribed  in  the  said  act  of 
February  16,  1889,  as  amended,  supra  (citing,  with  particular  reference  to 
item  (c)  J.  A.  G.  opinion  of  Nov.  20,  1925,  File  14287-202;  File  A6-6  (7)/NY5 
(290601),  Aug.  29,  1930). 


VESSELS  OF  THE  NAVY:  repairs  in  government  navy  yard,  naval  vessel 

TRANSFERRED  TO  SHIPPING  BOARD  AND  CHARTERED  TO  PRIVATE  PARTY,  TJ.  S.  S. 

“0-12.” 

The  U.  S.  S.  0-12  was  transferred  to  the  United  States  Shipping  Board 
with  the  approval  of  the  President,  pursuant  to  the  authority  contained  in  the 
act  of  September  7,  1916  (39  Stat.  730  ; 46  U.  S.  C.,  sec.  806),  subject  to  certain 
conditions  including  the  requirement  that  the  vessel  be  scrapped  prior  to 
July  1,  1936,  as  contemplated  by  the  London  Treaty.  Under  date  of  July  15, 
1930,  the  0-12  was  chartered  by  the  United  States  Shipping  Board  to  Lake  & 
Danenhower,  Inc.,  for  a period  of  five  years  from  time  of  delivery  of  the 
vessel  to  the  [P.  31]  charterer,  the  charter  containing  a provision  that  the 
vessel  shall  remain  throughout  the  charter  a public  vessel  of  the  United  States. 
(See  Op.  J.  A.  G.  of  May  23,  1930,  file  SS/L11-3  (300321).) 

Question  whether  certain  repair  work  on  the  0-12  may  be  undertaken  at 
the  Navy  Yard,  Philadelphia,  as  requested  by  Lake  & Danenhower,  Inc. 

Held:  In  view  of  the  fact  the  0-12  now  is  and  will  remain  a public  vessel 
of  the  United  States,  the  work  requested  by  the  charterer  may  be  legally 
undertaken  at  the  Navy  Yard,  Philadelphia,  subject  to  the  charterer  depositing 
in  advance  sufficient  funds  to  cover  the  estimated  cost  of  the  work  (File: 
S873/L11-3  ( 300724),  August  6,  1930). 


C.  M.  O.  9—4930 

[P.  6]  CHARGES  AND  SPECIFICATIONS : specifications  to  be  laid  tjndeb 

SPECIFIC  CHARGE  PROVIDED  ; DRUNKENNESS. 

First  Lieut.  John  B.  Weaver,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  brigade  commander,  Second  Brigade,  U.  S.  Marine 
Corps  in  Nicaragua,  at  Campo  de  Marte,  Managua,  Nicaragua,  on  July  21,  1930, 
and  was  found  guilty  by  plea  of  the  following  charges : 

Charge  1. — Drunkenness  (2  specs.). 
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Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs., 
under  the  influence  of  intoxicating  liquor  while  under  arrest  by  lawful  order 
of  his  commanding  officer,  and  thereby  incapacitated  for  the  proper  performance 
of  duty). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
Marine  Corps  and  from  the  United  States  naval  service. 

On  July  22,  1930,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  August  14,  1930,  the  Acting  Judge  Advocate  General  placed  the  following 
remarks  on  the  record: 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general- 
court-martial  case  of  First  Lieut.  John  B.  Weaver,  U.  S.  Marine  Corps, 
it  is  noted  that  two  specifications  alleging  drunkenness  while  under  arrest 
were  laid  under  the  charge  ‘Conduct  to  the  prejudice  of  good  order  and 
discipline.’ 

“2.  Section  195,  Naval  Courts  and  Boards,  1923,  states  that  when  the 
offense  is  one  specifically  provided  for  it  is  properly  preferred  under  the 
specific  charge,  and  not  under  a general  charge.  This  office  is  therefore 
of  the  opinion  that  the  two  specifications  above  should  have  been  laid 
under  the  charge  of  ‘Drunkenness.’  In  view,  however,  of  the  fact  that  the 
accused  made  no  objection,  it  is  not  felt  that  this  irregularity  was  material. 

“3.  Subject  to  the  above,  the  proceedings,  findings,  and  sentence,  and  the 
action  of  the  convening  authority  thereon,  are,  in  the  opinion  of  this  office, 
legal. 

“4.  * * *.” 

On  August  19,  1930,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General  and  on  September  3,  [P.  7]  1930,  submitted  the  record 

of  proceedings  to  the  President  of  the  United  States  with  the  recommendation 
that  the  sentence  of  dismissal  be  confirmed.  On  September  3,  1930,  the  sentence 
was  confirmed  by  the  President  (File:  AO-5(6)/EEl  (300830)). 


RECORD  OF  PROCEEDINGS:  errors  in,  which  do  not  invalidate. 

Chief  Pay  Clerk  Irvin  L.  Ludlam,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander,  Battleship  Divisions,  Battle  Fleet,  on  board 
the  U.  S.  S.  Idaho  on  July  30,  1930,  on  the  following  charges : 

Charge  I. — Absence  from  station  and  duty  after  leave  had  expired. 

Charge  II. — Drunkenness. 

The  accused  was  found  guilty  by  plea  of  charge  I and  was  convicted  of 
charge  II. 

The  court  sentenced  the  accused  to  be  restricted  to  his  ship  or  station  for  a 
period  of  three  months,  and  to  lose  $25  per  month  of  his  pay  for  a period 
of  12  months,  total  loss  of  pay  amounting  to  $300. 

On  August  8,  1930,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“In  a review  of  the  record  of  proceedings  of  the  general  court  martial 
in  the  foregoing  case  of  Irvin  L.  Ludlam,  chief  pay  clerk,  U.  S.  Navy 
(New  Mexico ),  the  convening  authority  notes  that  the  record  fails  to 
show  what  answer  was  made  to  the  third  question  asked  the  first  witness 
for  the  defense,  nor  does  it  show  that  this  witness  was  warned  on  leaving 
the  stand  prior  to  the  recess  of  the  court.  It  is  also  noted  that  two 
questions  asked  another  witness  for  the  defense  are  recorded  as  ‘by  a 
member.’  As  there  is  no  record  of  these  questions  being  objected  to  and 
ruled  out,  they  should  have  been  recorded  as  ‘by  the  court’  (sec.  499,  Naval 
Courts  and  Boards).  The  arguments  appended  are  not  signed  by  the 
parties  making  them  as  required  by  section  671,  Naval  Courts  and  Boards. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
are  approved.  The  accused  will  be  released  from  arrest  and  restored  to 
duty.” 

On  August  26,  1930,  the  Acting  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  were  legal. 
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[P.  8]  CHARGES  AND  SPECIFICATIONS : specification  failing  to  allege 

AN  OFFENSE — ARREST  FOR  DRUNKENNESS.  DECK  COURT. 

SETTING  ASIDE : proceedings,  finding,  and  sentence,  specification 

FAILING  TO  ALLEGE  AN  OFFENSE;  FORMER!  JEOPARDY. 

A deck-court  specification  alleged  that  accused  was  “arrested  for  being  under 
the  influence  of  intoxicating  liquor,  and  thereby  incapacitated  for  the  proper 
performance  of  duty.” 

This  specification  alleged  only  that  the  accused  was  placed  under  arrest  for 
drunkenness  and  did  not  allege  that  he  was  in  fact  under  the  influence  of  in- 
toxicating liquor  and  thereby  incapacitated  for  the  proper  performance  of  duty. 
Inasmuch  as  being  placed  under  arrest  does  not  of  itself  constitute  an  offense 
of  which  a court  martial  may  take  cognizance,  the  specification  was  considered 
fatally  defective. 

In  view  of  the  foregoing  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  in  this  case  be  set  aside  and  that  the  records  be 
corrected  accordingly.  If  it  was  the  intention  of  the  convening  authority  in 
this  case  to  try  the  accused  for  the  offense  of  drunkenness,  his  attention  was 
invited  to  the  fact  that  he  might  again  bring  the  accused  to  trial  for  this  offense 
on  a properly  drawn  specification  as  proceedings  upon  a fatally  defective  speci- 
fication do  not  constitute  former  jeopardy  (sec.  649,  N.  C.  & B.).  In  charging 
such  an  offense  it  was  suggested  that  the  sample  specifications  appearing  in  sec- 
tion 229,  Naval  Courts  and  Boards,  be  followed  insofar  as  they  are  applicable 
(File:  MM-Fagerquist,  Frans  G/A17-22,  September  17,  1930). 


CHARGES  AND  SPECIFICATIONS:  specification  proved  in  part — offense 

PROVED  MUST  BE  LESSER  INCLUDED  OFFENSE  OF  THAT  CHARGED.  SUMMARY  COURT 

MARTIAL. 

Accused  was  tried  by  summary  court  martial  on  two  specifications:  (1)  Em- 
bezzlement; (2)  Theft.  The  court  found  specification  1 not  proved  and  specifi- 
cation 2 proved  in  part.  Specification  2 alleged  that  accused  did  “feloniously 
take,  steal  and  carry  away  from  the  United  States  Government”  certain  prop- 
erty of  the  United  States  intended  for  the  naval  service  thereof,  “and  did  then 
und  there  appropriate  the  same  to  his  own  use.”  The  specification  as  found 
proved  alleged  that  accused  did  “willfully,  knowingly,  wrongfully,  and  without 
proper  authority  take  and  carry  away  from  safekeeping  in  the  commissary 
store  at  the  naval  air  station,  Pensacola,  Florida,  and  from  the  United  States 
Government,”  the  same  property,  with  the  exception  of  two  items,  as  originally 
alleged. 

[P.  9]  The  conviction  of  the  accused  under  the  specification  as  found  proved 
by  the  court  could  only  be  sustained  if  in  fact  the  specification  set  out  an  act 
that  could  be  properly  considered  as  a lesser  included  offense  of  theft,  under  the 
general  charge  of  scandalous  conduct  tending  to  the  destruction  of  good  morals 
(secs.  212,  232,  681,  and  682,  N.  C.  & B.).  It  is  not  sufficient  that  the  specification 
as  found  proved  set  out  some  dereliction  of  duty  by  the  accused.  The  authority 
to  find  guilty  of  a lesser  included  offense,  or  to  make  exceptions  and  substitu- 
tions in  the  findings,  does  not  justify  the  conviction  of  the  accused  of  an  offense 
entirely  separate  and  distinct  in  its  nature  from  that  charged  (sec.  681, 
N.  C.  & B.). 

The  specification  in  this  case  as  found  proved  by  the  court  not  satisfying  the 
requirements  as  set  out  briefly  above  (see  also  C.  M.  O.  1,  1924,  3),  the  Secretary 
of  the  Navy  directed  that  the  finding  on  specification  2 and  the  sentence  be  set 
aside,  and  that  the  records  of  the  accused  be  corrected  accordingly  (File: 
MM-Monaco,  Lester/A17-21,  September  17,  1930). 


1.  HEARSAY  EVIDENCE:  documentary — ledger  cards  improperly  received  in 

evidence,  error  cured  by  subsequent  testimony. 

2.  EVIDENCE,  DOCUMENTARY : official  records — introduction  of  copies. 

3.  COMMISSARY  STORES : noncontract  items  substituted  for  contract 

items — BENEFIT  to  accused. 

4.  NEW  TRIAL : record  disclosing  errors  to  substantial  injury  of  accused. 

5.  SETTING  ASIDE:  (a)  findings  as  illegal ; (fc)  proceedings,  findings,  and 

sentence,  accused  granted  new  trial. 
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Accused,  a chief  commissary  steward,  U.  S.  Navy,  was  tried  by  general  court 
martial  on  the  following  charges: 

I.  Entering  into  a conspiracy  to  defraud  the  United  States  by  aiding  another 

to  obtain  the  payment  of  a false  claim  (2  specifications)  : The  specifications 

alleged  in  effect  that  the  accused  entered  into  a conspiracy  with  one  C.  H. 
Thompson,  of  the  firm  of  Klauber  Wangenheim  Co.,  of  San  Diego,  Calif.,  to 
defraud  the  Government  by  obtaining  payment  from  the  Government  of  claims 
for  supplies  part  of  which  had  not  been  furnished.  The  first  specification  cov- 
ered the  period  from  October  1,  1929  to  February  8,  1930,  while  the  accused  was 
serving  on  the  U.  S.  S.  Shirk;  the  second  specification,  February  9,  1930,  to 
March  5,  1930,  while  the  accused  was  serving  on  the  U.  S.  S.  Elliott. 

II.  Falsehood  (5  specifications)  : Each  specification  under  this  charge  alleged 
in  effect  that  the  accused  presented  bills  of  the  Klauber  Wangenheim  Co.  with 
the  statement  to  the  commissary  officer  that  such  bills  were  correct,  whereas  in 
fact  they  were  incorrect.  Each  specification  covers  a monthly  [P.  10]  bill, 
beginning  with  the  month  of  October  1929,  and  ending  with  February  1930. 

III.  Causing  to  be  presented  to  a person  in  the  naval  service  of  the  United 
States  for  payment  a claim  against  the  United  States,  knowing  said  claim  to 
be  false  (5  specifications)  : The  specifications  under  this  charge  cover  the  iden- 
tical instances  enumerated  in  the  specifications  of  charge  II. 

IV.  Conduct  to  the  prejudice  of  good  order  and  discipline  (7  specifications)  : 
Specifications  1 and  2 of  this  charge  cover  the  offenses  enumerated  in  the 
specifications  of  charge  I,  and  specifications  3 to  7,  inclusive,  cover  the  offenses 
enumerated  in  the  specifications  of  charge  III.  The  specifications  under  this 
charge  were  preferred  to  comply  with  the  provisions  of  section  254,  Naval 
Courts  and  Boards,  1923,  which  states  in  effect  that  offenses  under  article  14, 
Articles  for  the  Government  of  the  Navy,  are  also  offenses  of  a military  char- 
acter and  constitute  conduct  to  the  prejudice  of  good  order  and  discipline. 

The  court  found  each  of  the  above  specifications  proved  and  the  accused 
guilty  of  each  charge. 

The  facts,  briefly  summarized,  showed  that  the  accused  bought  noncontract 
items  from  a Mr.  Thompson  of  Klauber  Wangenheim  Co.,  who  entered  the  items 
on  the  sales  slips;  accused  signed  these  slips  showing  receipt  by  him  of  these 
items  from  the  company ; totals  from  these  slips  were  entered  on  ledger  cards 
on  which  a running  account  of  the  general  mess  of  the  U.  S.  S.  Shirk  was  kept ; 
monthly  bills  covering  only  contract  items  (substituted  for  the  noncontract 
items  actually  purchased)  were  prepared  by  Mr.  Thompson  and  sent  to  the 
Shirk;  these  bills  were  checked  by  accused  and  presented  as  correct  to  the 
commissary  officer;  after  approval  by  the  commanding  officer,  Government 
checks  in  payment  of  the  monthly  bills  were  forwarded  by  the  disbursing  officer 
to  Klauber  Wangenheim  Co.  and  proper  credit  to  the  general  mess  account 
of  the  Shirk  was  entered  on  the  company’s  ledger  cards. 

(1)  The  first  witness  for  the  prosecution  was  the  credit  manager  of  Klauber 
Wangenheim  Co.,  who  identified  seven  original  sales  slips  of  his  company  and 
these  slips  were  properly  received  in  evidence.  The  same  witness  then  identified 
the  ledger  cards  on  which  totals  from  the  sales  slips  had  been  entered  as  set  out 
above,  and  these  cards  were  received  in  evidence  over  the  objection  of  accused 
that  the  witness  did  not  make  them.  Held:  That  while  the  court  erred  in 
receiving  the  cards  in  evidence,  the  error  was  cured  by  the  subsequent  testi- 
mony of  another  witness  who  had  posted  the  entries  on  the  cards  in  question. 

(2)  The  monthly  bills  which  were  sent  to  the  Shirk  were  identified  by  the 
commanding  officer  of  the  Shirk  who  stated  that  the  bills  were  copies  certified 
by  him  of  the  original  bills  now  in  the  General  Accounting  Office.  The  accused 
objected  [P.  11]  to  their  introduction  as  no  proper  foundation  had  been 
laid  therefor.  The  court  did  not  sustain  the  objection.  Held:  That  the  court 
erred  in  receiving  in  evidence  the  above-mentioned  copies  of  the  monthly  bills. 
In  this  connection  attention  was  invited  to  section  383,  Naval  Courts  and 
Boards,  1923,  which  sets  out  the  rule  to  be  followed  with  respect  to  introducing 
in  evidence  copies  of  official  records.  Such  copies  to  be  admissible  as  primary 
evidence  must  comply  strictly  with  the  statute  authorizing  their  admission. 
In  this  case  the  copies  should  have  been  obtained  from  the  General  Accounting 
Office  properly  authenticated  and  under  seal. 

(3)  In  order  to  jusitfy  the  conviction  of  the  accused  on  all  charges,  due  to  the 
particular  facts  and  circumstances  of  the  case,  it  was  necessary  to  show  by 
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competent  evidence  that  the  accused  received  the  items  for  his  personal  use.  If 
the  items  were  used  by  the  general  mess  of  the  Shirk,  it  follows  that  the  accused 
was  not  guilty.  The  evidence  in  this  respect  was  poorly  presented  by  the 
prosecution  and  in  fact  it  was  established  through  cross-examination  of  several 
of  the  prosecution  witnesses  that  several  of  the  noncontract  articles  purchased 
by  the  accused  were  actually  found  on  board.  Since  the  judge  advocate  did 
not  clear  up  the  point  concerning  these  items,  the  accused  is  entitled  to  the 
benefit  of  the  doubt  and  it  must  be  held  that  the  prosecution  failed  to  establish 
that  the  accused  received  the  benefit  of  the  noncontract  items  of  food  in 
question. 

(4)  A different  situation,  however,  was  presented  in  connection  with  another 
of  the  noncontract  items  purchased  by  the  accused,  namely,  Chesterfield 
cigarettes.  A prima  facie  case  was  established  against  the  accused  insofar  as 
these  Chesterfield  cigarettes  were  concerned,  which  was  not  rebutted  by  the 
defense  in  any  way.  This  prima  facie  case  against  the  accused  would  ordinarily 
have  justified  the  approval  of  the  conviction  of  the  accused  on  charge  I,  specifica- 
tion 1 ; charge  II,  specifications  1 and  2 ; charge  III,  specifications  1 and  2 ; and 
charge  IV,  specifications  1,  3,  and  4.  However,  in  this  case  it  was  shown  that 
certified  copies  of  the  monthly  bills  were  erroneously  received  in  evidence  over 
a valid  objection  of  the  accused.  As  it  was  impossible  to  gage  the  damage  to 
the  accused  caused  by  the  erroneous  ruling  of  the  court  in  this  respect,  it  must 
be  assumed  that  the  error  operated  to  the  substantial  injury  of  the  accused 
Held:  That  the  conviction  on  the  specifications  referred  to  could  not  be  sustained 
on  the  record  of  proceedings  as  it  stood.  However,  as  the  record  (disregarding 
the  error  disclosed)  was  sufficient  to  sustain  the  findings  on  said  specifications, 
it  was  in  order  to  afford  the  accused  an  opportunity  to  request  a new  trial  on 
those  specifications  (sec.  741  (g),  N.  O.  & B.). 

[P.  12]  (5 a,  b)  Held:  That  the  findings  on  specification  2 of  charge  I,  specifi- 

cations 3,  4,  and  5 of  charge  II,  specifications  3,  4,  and  5 of  charge  III,  and 
specifications  2,  5,  6,  and  7 of  charge  IV  were  illegal  and  those  findings  were 
accordingly  set  aside.  Further,  that  the  proceedings  and  findings  on  charge  I 
and  specification  1 thereunder,  charge  II  and  specifications  1 and  2 thereunder, 
charge  III  and  specifications  1 and  2 thereunder,  charge  IV  and  specifications 
1,  3,  and  4 thereunder,  and  the  sentence  in  this  case  could  be  legally  sustained 
only  in  the  event  that  the  accused  was  afforded  an  opportunity  of  requesting 
a new  trial  and  declined  to  avail  himself  of  the  privilege  of  so  doing.  Accord- 
ingly the  accused  was  afforded  such  an  opportunity  and  having  made  a request 
that  a new  trial  be  granted,  the  proceedings,  findings,  and  sentence  in  this  case 
were  set  aside  and  it  was  directed  that  the  accused  be  brought  to  trial  before 
a general  court  martial  as  soon  as  practicable  on  charge  I and  specification  I 
thereunder,  charge  II  and  specifications  1 and  2 thereunder,  charge  III  and 
specifications  1 and  2 thereunder,  charge  IV  and  specifications  1,  3,  and  4 there- 
under (File:  MM-Terry,  William  L/A17-20  (300613),  August  18,  1930). 


SETTING  ASIDE:  findings  and  sentence,  valid  challenge  by  accused  not 

sustained. 

Accused  was  tried  by  general  court  martial  on  three  charges,  pleading  guilty 
to  charge  I and  not  guilty  to  charges  II  and  III.  The  record  showed  that  the 
accused  objected  to  a member  of  the  court  because  the  member  had  personally 
investigated  the  case  and  had  recommended  the  accused  for  trial  by  general 
court  martial.  Although  the  member  replied,  “I  can  try  the  case  with  an 
open  mind,”  Held,  That  the  court  erred  in  failing  to  sustain  the  challenge  in 
view  of  the  mandatory  provisions  of  section  623,  Naval  Courts  and  Boards, 
which  states  that  a challenge  shall  be  sustained  despite  any  declaration  the 
challenged  member  may  make  if  the  member  “has  personally  investigated  the 
charges  and  expressed  an  opinion  thereon.”  In  this  case  it  was  not  shown 
that  the  member  had  actually  expressed  an  opinion,  but  it  is  believed  that 
courts  should  be  very  lenient  in  sustaining  challenges,  particularly  of  a member 
who  has  recommended  an  accused  for  trial.  It  is  highly  probable  that  in  such 
cases  the  investigating  officer  who  recommends  an  accused  for  trial  by  a general 
court  martial  has  formed  a very  definite  opinion,  although  he  may  not  have 
actually  expressed  it.  At  any  rate,  the  doubt  should  resolve  in  favor  of  the 
accused,  and  the  challenge  should  be  sustained,  thus  carrying  out  the  spirit 
of  the  above-mentioned  section. 
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[P.  13]  As  the  accused  pleaded  not  guilty  to  charges  II  and  III,  and  as  it 
was  considered  that  the  error  of  the  court  was  prejudicial  to  the  accused,  the 
findings  on  charges  II  and  III,  and  the  specifications  thereunder  were  set  aside. 
The  sentence  of  the  court  being  excessive  for  the  offense  to  which  the  accused 
pleaded  guilty,  that  portion  of  the  sentence  in  excess  of  the  legal  limitation  of 
punishment  for  the  offense  alleged  in  charge  I and  specification  thereunder  was 
disapproved  (File:  MM-Yenoski,  Steve/ A17-20  (300813),  September  12,  1930). 


WITNESSES : accused  called  as  witness  for  prosecution. 

The  record  of  proceedings  of  a general  court  martial  stated  that  “the  accused 
was  recalled  as  a witness  for  the  prosecution  and  was  warned  that  the  oath 
previously  taken  was  still  binding.”  The  character  of  the  testimony  given  by  the 
accused  after  being  so  recalled  was  of  such  a nature  as  could  properly  have 
been  brought  out  on  cross-examination.  In  other  words,  the  court  in  the  sound 
exercise  of  its  discretion  could  have  authorized  the  recalling  of  the  accused  as  a 
witness  for  purposes  of  further  cross-examination.  Greater  latitude  is  allowed 
in  the  cross-examination  of  a defendant  than  ordinarily  is  allowed  in  the  case  of 
other  witnesses  (sec.  494,  N.  C.  & B.).  An  accused  cannot,  however,  be  made  a 
witness  for  the  prosecution  (28  R.  C.  L.,  p.  446,  par.  33). 

The  entry  in  the  record  quoted  above  should  more  properly  have  shown  that 
the  accused  was  recalled  for  further  cross-examination.  It  was  noted  also 
that  the  accused  made  no  objection  to  the  manner  of  his  recall  to  the  stand. 

Subject  to  the  above  remarks,  held  that  the  proceedings,  findings,  and  sentence 
were  legal  (File:  MM-Braun,  Anton  S/A17-20  ( 300716),  September  5,  1930, 
approved  September  12,  1930). 


CONTRACTS : guaranty  with  bids — corporation  acting  as  sole  guarantor. 

Question  whether  a certain  trust  company  incorporated  under  the  laws  of  the 
State  of  Pennsylvania  is  qualified  to  act  as  sole  guarantor  in  connection  with 
bids  for  furnishing  naval  supplies. 

Trust  companies  incorporated  under  the  laws  of  Pennsylvania  are  authorized 
(1)  “To  become  sole  surety  in  any  case  where  [P.  14]  by  law  one  or  more 
sureties  may  be  required  for  the  faithful  performance  of  any  trust,  office,  duty, 
action,  or  engagement”  (act  of  May  9,  1889,  P.  L.  159;  sec.  6319  Pa.  St.  1930, 
as  amended  by  the  act  of  June  27,  1895,  P.  L.  339,  sec.  1;  sec.  6332  Pa.  St. 
1920).  (2)  “To  act  as  security  for  the  faithful  performance  of  any  contract 
entered  into  with  any  person,  or  municipal  or  other  corporation  or  with  any 
State  or  Government,  by  any  person  or  persons,  corporation  or  corporations” 
(act  of  May  9,  1889,  P.  L.  159;  sec.  6332  Pa.  St.  1920,  as  amended  by  the  act  of 
June  27,  1895,  P.  L.  339,  sec.  1 ; sec.  6332  Pa.  St.  1920). 

Section  3719,  Revised  Statutes  (34  U.  S.  C.,  sec.  562),  requires  that  “every 
proposal  for  naval  supplies  invited  by  the  Secretary  of  the  Navy  * * * shall 

be  accompanied  by  a written  guarantee,  signed  by  one  or  more  responsible 
persons.” 

As  a corporation  is,  in  contemplation  of  law,  an  artificial  person  having  a 
legal  entity  separate  and  distinct  from  the  persons  who  compose  it,  and  enjoy- 
ing rights  of  natural  persons,  and  as  section  3719  of  the  Revised  Statutes,  supra, 
permits  the  acceptance  of  a guaranty  signed  by  but  one  person,  held,  that  the 
trust  company  in  question  is  legally  qualified  to  act  as  sole  guarantor  on  pro- 
posals for  furnishing  naval  supplies  (File:  L4-3/L13-1  (300512),  September 
9,  1930). 


COURTS  OF  INQUIRY : new  counsel  for  defendant  after  evidence  has  been 

RECEIVED. 

Where  counsel  for  defendant  before  a court  of  injury  withdrew  from  the  case 
after  the  court  of  inquiry  was  completed,  with  the  exception  of  introduction  of 
a deposition,  and  new  counsel  was  requested,  held,  that  it  was  not  necessary  to 
recall  witnesses  and  have  their  testimony  read  before  new  counsel;  also,  that 
section  852,  Naval  Courts  and  Boards,  relative  to  seating  a new  member  of  a 
court  martial  after  evidence  has  been  received,  does  not  apply  to  case  of  newly 
appointed  counsel  (File:  A17-15/A17-24  (300923),  September  24,  1930). 
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PRESUMPTION  OF  DEATH : body  not  recovered. 

Zachary,  an  enlisted  man,  was  last  seen  on  Coron  Island,  P.  I.,  on  the  after- 
noon of  February  20,  1929,  in  the  company  of  another  enlisted  man,  one  Cramer. 
These  two  men,  while  members  of  an  authorized  recreation  party  from  the 
U.  S.  S.  Memphis,  joined  a search  party  which  was  searching  for  two  [P.  15] 
enlisted  men  from  the  U.  S.  S.  Memphis  who  were  missing  on  Coron  Island, 
P.  I.  When  last  seen  by  members  of  the  search  party  Zachary  and  Cramer 
were  climbing  a steep  cliff.  After  the  search  party  returned  to  the  beach  they 
heard  shots  coming  apparently  from  the  cliff  where  Zachary  and  Cramer  had 
last  been  seen  by  them.  Two  jumpers  belonging  to  Zachary  and  Cramer  were 
found  under  a ridge  of  a rock  where  they  were  last  seen.  No  search  party 
ever  reached  the  top  of  the  cliff  where  Zachary  and  Cramer  were  climbing 
when  last  seen.  They  never  returned  to  the  Memphis  and  no  trace  of  them  was 
seen  by  the  various  searching  parties  sent  out  from  the  Memphis. 

In  commenting  upon  the  finding  of  the  court  of  inquiry  held  at  the  time,  the 
commander  in  chief  of  the  United  States  Asiatic  Fleet  stated  that  he  had  not 
come  to  any  conclusion  as  to  the  causes  of  the  disappearance  of  these  men ; 
that  the  wild  nature  of  the  terrain  of  the  island  and  its  distances  from  other 
more  civilized  communities  precluded  the  possibility  of  desertion  as  a motive; 
that  the  lack  of  evidence  of  large  numbers  of  wild  beasts  or  hostile  natives 
obviated  the  theory  of  death  from  animals  or  foul  play;  and  that  the  most 
likely  conclusion  accounting  for  the  disappearance  was  that  they  were  killed 
by  their  falling  from  some  steep  and  high  cliff  in  such  a rugged  section  of  the 
island  that  the  finding  of  their  bodies  was  practically  impossible. 

Zachary  has  been  carried  upon  the  rolls  of  the  Navy  Department  as  missing 
since  his  disappearance  on  February  20,  1929,  and  during  that  period  no  addi- 
tional information  has  been  received  concerning  his  whereabouts.  A letter 
from  his  parents  stated  that  they  have  had  no  communication  with  him.  A 
period  of  only  a little  more  than  one  year  having  elapsed  since  the  disappear- 
ance of  this  man,  no  legal  presumption  as  to  his  loss  of  life  arises  from  said 
period  of  absence  (File:  OO-Smith,  Harry  T/P7  (3)  (271115),  January  5,  1928). 
However,  when  the  period  which  has  elapsed  since  this  man’s  disappearance  is 
considered  in  connection  with  the  place  and  circumstances  surrounding  his 
disappearance,  said  period  of  absence  causes  any  doubt  which  may  have  arisen 
through  the  fact  that  the  body  was  not  recovered  to  be  materially  diminished. 
Considering  the  character  of  the  place  and  the  nature  of  the  circumstances  sur- 
rounding the  disappearance  of  this  man  in  connection  with  the  further  fact 
that  he  has  not  been  heard  from  for  more  than  one  year  since  his  disappearance, 
held , that  Zachary  lost  his  life  on  or  about  February  20,  1929  (File:  CL13/A17- 
24  (290417),  September  8,  1930;  similar  holding  in  case  of  Cramer,  Filer 
CL13/A17-24  (290417),  October  10,  1930). 


[P.  16]  PRESUMPTION  OF  DEATH:  seven  years’  unexplained  absence; 

ENTRY  OF  MARK  OF  DESERTION  NOT  A SUFFICIENT  CIRCUMSTANCE  TO  REBUT  LEGAL. 

PRESUMPTION  OF  DEATH. 

A warrant  officer  who  was  so  appointed  in  1919,  with  13  years  7 months  and 
21  days  previous  enlisted  service,  left  the  U.  S.  S.  Savannah  on  May  11,  1923, 
then  in  New  York  City,  under  orders  to  proceed  to  Philadelphia,  Pa.,  and  to 
report  to  the  commandant,  fourth  naval  district,  and  to  the  commanding  officer 
of  the  U.  S.  S.  Argonne  on  June  8,  1923,  for  duty.  On  the  arrival  of  the  U.  S.  S. 
Argonne  at  Cavite,  P.  I.,  he  was  to  report  to  the  commandant,  sixteenth  naval 
district,  and  to  the  commander  in  chief,  Asiatic  Fleet,  for  duty.  There  was 
no  record  that  he  ever  reported  to  any  of  the  above  for  duty  as  directed.  There 
was  some  evidence  that  he  mailed  a letter  to  his  wife  from  the  U.  S.  S.  Argonne 
on  or  about  May  23,  1923,  indicating  that  he  visited  that  vessel  at  Philadelphia, 
Pa.,  on  or  about  that  date.  No  further  information  having  been  received  as  to 
his  whereabouts  since  that  time,  he  was  declared  a deserter  from  the  naval 
service  from  June  8,  1923,  and  has  been  so  carried  on  the  rolls  of  the  Navy. 
No  additional  information  has  been  received  as  to  his  whereabouts  since  his 
failure  to  report  for  duty  except  the  unsworn  statement  of  his  wife,  that  “T 
have  not  heard  from  my  husband,  nor  has  anyone  ever  heard  or  seen  him,  to- 
my  knowledge.” 
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The  absence  of  an  individual  for  a period  of  more  than  seven  years  without 
being  seen  or  heard  from  by  any  of  his  relatives  or  friends  who  would  be  most 
likely  to  see  or  hear  from  him  creates  a legal  presumption  that  he  is  dead,  unless 
the  circumstances  of  the  case  are  such  as  to  account  for  his  not  being  heard 
from  without  assuming  death  (File:  MM-Knipfer,  Charles/L13-2  (23)  (271213), 
January  10,  1928;  MM-Martin,  Norman  A/P19^-5  (271223),  February  4,  1928). 

The  papers  in  this  case  did  not  disclose  any  circumstances  to  account  for  his 
not  being  heard  from,  without  assuming  death.  While  it  is  true  that  he  was 
declared  a deserter  from  the  Navy  as  of  June  8,  1923,  and  that  if  he  in  fact 
deserted  from  the  Navy,  this  would  be  a circumstance  to  account  for  his  keep- 
ing his  whereabouts  unknown  (case  of  Martin,  supra),  it  is  to  be  noted  that 
the  mark  of  desertion  is  entered  on  the  record  in  such  cases  merely  as  a matter 
of  administration  and  is  not  intended  to  constitute  a legal  determination  that 
the  individual  has  in  fact  deserted  from  the  Navy  (art.  1693,  Navy  Regs.  1920; 
Bu.  Nav.  Manual,  art.  D-8004).  Accordingly  considered  that  the  mere  entry 
of  the  mark  of  desertion  in  this  case  is  not  of  itself  a sufficient  circumstance 
to  rebut  the  legal  presumption  of  death  after  seven  years’  unexplained  absence. 

[P.  17]  In  view  of  the  foregoing,  held,  that,  upon  the  submission  of  satis- 
factory evidence  in  the  form  of  affidavits  establishing  the  fact  that  this  officer 
has  not  been  seen  or  heard  from  for  a period  of  seven  years  by  any  of  his  rela- 
tives or  friends  who  would  be  most  likely  to  see  or  hear  from  him,  the  records 
of  the  Navy  Department  may  legally  be  completed  by  showing  his  death  as  of 
the  date  of  the  expiration  of  such  period  (File:  OO-Hockman,  John  V/P19-5 
(281011),  September  3,  1930,  citing  sec.  4 of  act  of  May  29,  1928,  amending  the 
World  War  Adjusted  Compensation  Act  of  May  19,  1924,  38  U.  S.  C.,  sec.  622, 
as  further  amended  by  act  of  June  5,  1930,  sec.  3,  as  an  expression  of  legislative 
policy  on  the  subject). 

Question  of  payment  of  death  gratuity  in  this  case  not  presented  nor  decided 
(File:  OO-Hockman,  John  V/P19-5  (281011),  September  3,  1930). 


RADIO  : COMMERCIAL  RADIO  AND  LANDLINE  COMPANIES AUTHORITY  TO  ESTABLISH 

NEW  SCHEDULE  OF  RATES  ON  “SHIP-TO-SHORE”  RADIO  MESSAGES;  INTERNATIONAL 

RADIOTELEGRAPH  CONVENTION. 

Certain  commercial  radio  and  landline  companies  of  the  United  States  estab- 
lished in  March  1930  a through  rate  of  21  cents  per  word  for  radiotelegrams 
routed  over  their  respective  systems  for  delivery  within  a certain  zone.  The 
Naval  Communication  Service  as  a common  carrier  (see  49  U.  S.  C.,  ch.  1,  sec.  1 
(3))  handling  commercial  messages  in  pursuance  of  the  authority  granted  in 
section  30  of  the  Radio  Act  of  1927  (44  Stat.  1173,  ch.  169;  47  TJ.  S.  C.,  sec.  110), 
applied  to  the  commercial  telegraph  companies  for  participation  in  the  through 
or  joint  rates  on  an  equal  basis  with  the  other  coast  stations.  This  request 
was  refused. 

IT  eld,  That  since  the  International  Radiotelegraph  Convention,  signed  at 
Washington,  November  23,  1927,  and  regulations  thereto,  did  not  provide  a 
method  for  establishing  rates  for  radiotelegrams,  the  radio  and  landline  com- 
panies are  not  violating  the  requirements  of  the  International  Radiotelegraph 
Convention  and  regulations  in  establishing  the  so-called  through  rates  and  in 
making  such  rates  only  applicable  to  certain  commercial  companies  (consider- 
ing arts.  12,  13,  32  of  regulations  annexed  to  Radiotelegraph  Convention,  supra). 

Further  held,  That  the  refusal  of  the  commercial  companies  in  question  to 
admit  the  Naval  Communication  Service,  a common  carrier  subject  to  the  inter- 
state commerce  act,  to  participation  in  the  joint  rates  on  a reasonable  and 
equitable  division  thereof  has  unduly  prejudiced  the  said  Naval  Communication 
Service,  and  that  the  remedy  for  these  unsatisfactory  conditions  [P.  18] 
should  be  sought  through  a complaint  filed  with  the  Interstate  Commerce  Com- 
mission (File:  A6-1  (11)/A9-10  (300326). 


REDUCTION  IN  RATING : enlisted  man  by  commanding  OFFICER. 

A man  was  reenlisted  in  the  Navy  on  December  8,  1925,  as  engineman,  second 
class,  and  on  May  18,  1927,  was  issued  a permanent  appointment  as  engineman. 
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first  class,  effective  from  April  20,  1927,  in  accordance  with  a letter  from  the 
Bureau  of  Navigation,  while  he  was  serving  on  board  the  U.  S.  S.  Bainbridge. 
On  December  2,  1929,  he  was  honorably  discharged  from  the  naval  service  in 
the  rating  of  engineman,  first  class,  and  reenlisted  on  December  3,  1929,  on 
board  the  U.  S.  S.  Bainbridge  as  an  engineman,  first  class,  for  a period  of  four 
years.  On  March  5,  1930,  the  rating  of  this  man  was  changed  from  engineman, 
first  class,  to  engineman,  second  class,  in  accordance  with  punishment  adjudged 
at  captain’s  mast  on  that  date  on  board  the  U.  S.  S.  Bainbridge.  In  disrating 
this  man  the  commanding  officer  of  the  U.  S.  S.  Bainbridge  relied  upon  article 
D-5113,  subparagraph  (2),  Bureau  of  Navigation  Manual,  1925,  as  his  authority. 
This  article  refers  to  the  provisions  of  article  24,  Articles  for  the  Government 
of  the  Navy,  which  latter  article  provides,  among  other  things,  that  no  com- 
manding officer  of  a vessel  shall  “inflict,  or  cause  to  be  inflicted,  upon  any  petty 
officer,  or  person  of  inferior  rating,  or  marine,  for  a single  offense,  or  at  any 
one  time,  any  other  than  one  of  the  following  punishments,  namely:  First. 
Reduction  of  any  rating  established  by  himself.  * * *” 

The  facts  in  this  case  showed  that  the  man  in  question  was  rated  engineman, 
first  class,  on  board  the  U.  S.  S.  Bainbridge.  When  he  was  discharged  from 
the  naval  service  on  December  2,  1929,  he  became  a civilian  and  the  rating  of 
engineman,  first  class,  which  had  been  established  in  his  case  by  the  command- 
ing officer  of  the  U.  S.  S.  Bainbridge , terminated.  In  reenlisting  said  man  in 
the  naval  service  on  December  3,  1929,  as  an  engineman,  first  class,  the  com- 
manding officer  of  the  Bainbridge  acted  in  the  capacity  of  a recruiting  officer, 
and  the  rating  assigned  on  reenlistment  was  not  the  particular  rating  given  him 
by  the  commanding  officer  during  his  previous  enlistment,  but  was  a new 
rating  under  a separate  and  distinct  contract  of  enlistment  required  by  the  Navy 
Department  to  be  assigned  by  article  D-1002  ( 3)  of  the  Bureau  of  Navigation 
Manual. 

Since  the  rating  of  engineman,  first  class,  which  this  man  held  on  March  5, 
1930,  was  not  established  by  the  commanding  officer  of  the  U.  S.  S.  Bainbridge , 
the  reduction  in  rating  as  a [P.  19]  punishment  executed  by  him  on  that 
date  was  not  authorized  by  the  provisions  of  article  24,  Articles  for  the  Gov- 
ernment of  the  Navy  (citing  file  7657-1145:  23,  Jan.  6,  1923;  affirmed  March 
26,  1923),  and  accordingly  held  that  the  reduction  in  rating  in  this  case  was 
illegal  (File:  MM-Dawson,  Carl  J/P17-2  (300825),  September  20,  1930). 


[P.  21]  USELESS  PAPERS : disposition  of,  belonging  to  the  office  of  naval 

RECORDS  AND  LIBRARY. 

Question  whether  the  Secretary  of  the  Navy  may  authorize  the  disposition 
of  papers  belonging  to  the  Office  of  Naval  Records  and  Library  originally 
received  by  that  Office  from  naval  vessels,  naval  stations,  and  other  naval 
organization  units  outside  of  the  Navy  Department  proper,  and  now  stored 
at  the  naval  magazine,  Bellevue,  D.  C.  The  records  in  question  have  been 
thoroughly  gone  over  by  the  Office  of  Naval  Records  and  Library  and  all  his- 
torical matter  removed  for  preservation  and  reference. 

The  papers  in  question  although  stored  at  the  naval  magazine,  Bellevue,  D.  C., 
constitute  records  of  the  Office  of  Naval  Records  and  Library  and  accordingly 
are  an  “accumulation  of  files  of  papers”  in  an  executive  department  of  the 
Government  within  the  purview  of  the  act  of  February  16,  1889  (25  Stat.  672. 
ch.  171;  5 U.  S.  C.,  ch.  1,  sec.  112),  as  amended  by  the  act  of  March  2,  1895  (28 
Stat.  933,  ch.  189;  5 U.  S.  C.,  ch.  1,  sec.  112).  Therefore,  held  that  the  Secretary 
of  the  Navy  may  not  authorize  the  disposition  of  the  above  mentioned  useless 
records  under  the  provisions  of  the  acts  of  August  22,  1912  (37  Stat.  329-330, 
ch.  335,  34  U.  S.  C.,  ch.  11,  sec.  547)  and  March  3,  1915  (38  Stat.  929-930,  ch.  83, 
34  U.  S.  C.,  ch.  11,  sec.  548),  but  that  it  will  be  necessary  to  submit  to  the 
Congress  a report  of  the  papers  not  needed  or  useless  in  the  transaction  [P.  22] 
of  the  current  business  of  the  Navy  Department  and  which  have  no  permanent 
value  or  historical  interest,  with  recommendation  for  their  final  disposition, 
as  provided  for  in  the  act  of  February  16,  1889,  supra  (File:  A6-6  (7)  (300729), 
September  15,  1930,  citing  J.  A.  G.  opinion  of  November  20,  1925,  file  14287-202; 
J.  A.  G.  opinion  of  August  29,  1930,  File  A6-6  (7)/NY5  (290601),  C.  M.  O.  8, 
1930). 
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C.  M.  O.  10—1930 

[P.  6]  CHARGES  AND  SPECIFICATIONS : charge  improperly  worded — ab- 
sence FROM  STATION  AND  DUTY  WITHOUT  LEAVE. 

ARREST:  release  from — failure  of  convening  authority  to  direct. 

First  Lieutenant  Joseph  L.  Moody,  Jr.,  U.  S.  Marine  Corps,  was  tried  by 
general  court  martial  by  order  of  the  commander  in  chief,  United  States  Asiatic 
Fleet,  at  the  Marine  Detachment,  American  Legation,  Peiping,  China,  and  was 
convicted  of  the  following  charges: 

Charge  I. — Drunkenness  (2  specs. — proved). 

Charge  II. — Absense  without  leave  (1  spec. — proved). 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (4  specs. : 
1,  Incapacitated  for  proper  performance  of  duty  from  previous  indulgence  in 
intoxicating  liquors,  necessitating  his  being  placed  on  the  sick  list — proved; 
2 and  3 — nolprossed;  4 — not  proved). 

The  court  sentenced  the  accused  to  lose  50  numbers  in  his  grade. 

On  August  20,  1930,  the  convening  authority  approved  the  proceedings,  find- 
ings, and  sentence. 

On  October  3,  1930,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general-court- 
martial  case  of  First  Lieutenant  Joseph  L.  Moody,  Junior,  U.  S.  Marine 
Corps,  it  is  noted  that  charge  II  is  designated  as  ‘Absence  without  leave,’ 
This  charge  should  in  accordance  with  the  provisions  of  section  [P.  7] 
248,  Naval  Courts  and  Boards,  1923,  have  been  designated  ‘Absence  from  sta- 
tion and  duty  without  leave.’  The  court,  therefore,  erred  in  pronouncing  this 
charge  in  due  form  and  technically  correct.  There  were  two  specifications 
under  the  charge,  and  as  each  of  them  properly  alleged  an  offense  of  ‘Absence 
from  station  and  duty  without  leave’  it  is  the  opinion  of  this  office  that 
the  substantial  rights  of  the  accused  were  not  prejudiced  (sec.  741  (B), 
Naval  Courts  and  Boards). 

“2.  Attention  is  invited  to  the  fact  that  the  convening  authority’s  action 
on  this  record  does  not  contain  a statement  that  the  accused  was  released 
from  arrest  and  restored  to  duty,  as  required  by  section  951,  N.  (71), 
Naval  Courts  and  Boards,  1923,  where  a sentence  extends  as  it  does  in  this 
case  to  loss  of  numbers. 

“3.  Subject  to  the  foregoing  remarks,  it  is  the  opinion  of  this  office  that 
the  procedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  are  legal. 

* * *>> 

On  October  11,  1930,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General. 


CONDUCT  UNBECOMING  AN  OFFICER  AND  A GENTLEMAN:  sentence 

SHOULD  INCLUDE  DISMISSAL. 

SENTENCES:  inadequate. 

Ensign  Edward  D.  Lindell,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commander,  Destroyer  Squadrons,  Battle  Fleet,  on  board  the  U.  S.  S. 
Melville  on  October  3,  1930,  on  the  following  charges : 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy. 
Charge  II. — Drunkenness. 

Charge  III. — Conduct  unbecoming  an  officer  and  a gentleman  (using  insulting 
language  to  another  officer). 

Charge  IV. — Disobeying  the  lawful  order  of  his  superior  officer. 

The  court  acquitted  the  accused  of  charges  I and  IV,  found  him  guilty  by  plea 
of  charge  II,  and  convicted  him  of  charge  III. 

The  court  sentenced  the  accused  to  lose  100  numbers  in  his  grade. 

On  October  14,  1930,  the  convening  authority  placed  the  following  remarks  on 
the  record : 
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“In  reviewing  the  record  of  proceedings  in  the  foregoing  general-court- 
martial  case  of  Edward  D.  Lindell,  ensign,  U.  S.  Navy,  it  is  noted  that  the 
accused  was  convicted  on  two  [P.  8]  charges,  namely,  ‘(II)  Drunkenness’ 
and  ‘(III)  Conduct  unbecoming  an  officer  and  a gentleman.’  The  sentence 
of  the  court  is  as  follows:  ‘The  court  therefore  sentences  him,  Edward  D. 
Lindell,  ensign,  U.  S.  Navy,  to  lose  one  hundred  (100)  numbers  in  his  grade.’ 

“The  above-quoted  sentence  is  legal,  but  inasmuch  as  it  was  adjudged  after 
the  accused  had  been  found  guilty  of  ‘Conduct  unbecoming  an  officer  and  a 
gentleman,’  it  is,  in  the  opinion  of  the  convening  authority,  entirely  inade- 
quate and  should  properly  have  included  dismissal. 

“The  following  opinion  first  expressed  in  1915  and  repeated  several  times 
(Court-Martial  Order  No.  49,  1915,  p.  23  ; Naval  Digest,  1916,  p.  99;  Court- 
Martial  Order  No.  8,  1929,  p.  5),  indicates  the  department’s  policy  with 
regard  to  adequacy  of  sentence  in  the  case  of  conviction  under  the  charge 
‘Conduct  unbecoming  an  officer  and  a gentleman’ : 

“ ‘6.  Sentence  should  include  dismissal.  Congress  by  law  has  provided  that 
any  officer  of  the  Army  convicted  of  “Conduct  unbecoming  an  officer  and  a 
gentleman”  “shall  be  dismissed  from  the  service”  (sec.  1342,  art.  61,  Rev. 
Stats.),  thus  making  a sentence  of  dismissal  mandatory  upon  conviction  of 
the  offense  named  in  Army  cases. 

“ ‘While  there  is  no  similar  statutory  enactment  with  reference  to  the 
Navy,  the  foregoing  is  sufficient  evidence  of  how  seriously  this  particular 
offense  has  been  regarded  by  Congress. 

“ ‘A  court  martial  composed  of  naval  officers  should  not  refuse  to  accept 
for  the  service  of  which  they  are  members  the  standard  fixed  by  law  to' 
which  officers  of  the  Army  must  conform  in  order  to  retain  their  commissions 
(File  26251-11181,  Sec.  Navy,  Dec.  17,  1915;  G.  C.  M.  Rec.  31436;  C.  M.  O. 
49,  1915,  23;  see  also  File  13673-3728,  J.  A.  G.,  March  17,  1916;  C.  M.  O.  12, 
1916,  1-2 ; Court,  169.’ 

“Subject  to  the  above  remarks,  and  in  order  that  the  accused  may  not 
escape  punishment,  the  proceedings,  findings,  and  sentence  of  the  general 
court  martial  in  the  foregoing  case  of  Edward  D.  Lindell,  ensign,  U.  S.  Navy, 
are  approved. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.” 

On  October  24,  1930,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
were  legal.  On  October  31,  1930,  the  Secretary  of  the  Navy  stated  that  “the 
Navy  Department  concurs  with  the  convening  authority  relative  to  the  inade- 
quacy of  the  sentence  in  this  case.” 


[P.  9]  EVIDENCE : newly  discovered,  new  trial  granted. 

Lieutenant  Perle  M.  Lund,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Washington,  D.  C., 
on  August  15,  1929,  the  trial  being  concluded  on  April  9,  1930,  and  was  convicted 
of  the  following  charge : Scandalous  conduct  tending  to  the  destruction  of  good 
morals  (2  specs.,  1,  proved  in  part,  2,  not  proved,  each  of  which  alleged  the 
alteration  of  a separate  document  which  had  been  introduced  in  evidence  at 
previous  trial  of  accused.  (See  C.  M.  O.  4,  1929,  9).) 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service.  The  members  of  the  court  recommended  the  accused  to  the  clemency 
of  the  reviewing  authority  “in  view  of  the  length  of  service  and  previous  good 
record  of  the  accused.” 

On  June  12,  1930,  the  Secretary  of  the  Navy  placed  the  following  remarks 
on  the  record : 

“The  Navy  Department  is  in  receipt  of  a letter  dated  June  10,  1930,  from 
Lieutenant  Perle  M.  Lund,  U.  S.  Navy,  inclosing  a brief  setting  forth 
matters  relating  to  newly  discovered  evidence  in  this  case,  and  which  con- 
tains a request  for  a new  trial.  The  request  for  pew  trial  is  hereby  ap- 
proved. Accordingly,  the  within  proceedings,  findings,  and  sentence  are 
set  aside.  Lieutenant  Lund  will  as  soon  as  practicable  be  again  brought 
to  trial  by  general  court  martial  for  the  offense  alleged  in  the  charge  and 
specification  one  thereunder.” 
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EVIDENCE:  newly  discovered — authenticity  of,  not  established. 

Lieutenant  Perle  M.  Lund,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Washington,  D.  C.,  on 
June  19,  1930,  the  trial  being  concluded  July  11,  1930,  and  was  convicted  of  the 
following  charge:  Scandalous  conduct  tending  to  the  destruction  of  good  morals 
(alteration  of  document  which  had  been  introduced  in  evidence  at  previous 
trial  of  accused.  (See  C.  M.  O.  4,  1929,  9).) 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  August  29,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  proceed- 
ings, findings,  and  sentence. 

On  August  20,  1930,  over  a month  after  the  completion  of  the  trial,  Lieutenant 
Lund,  through  his  counsel,  presented  a photograph  of  an  alleged  copy,  purporting 
to  have  been  certified  by  the  judge  advocate  of  the  original  court  martial  (C.  M.  O. 
4,  1929,  9),  of  the  document  for  the  making  of  certain  erasures  in  which  accused 
had  been  convicted.  If  this  document  was  in  fact  what  it  purported  to  be,  it 
would  create  a serious  doubt  [P.  10]  as  to  Lund’s  guilt  of  having  made  the 
erasures.  The  aforesaid  judge  advocate,  however,  upon  being  shown  the  docu- 
ment in  question,  pronounced  it  to  be  a forgery  and  stated  positively  that  he  had 
never  certified  such  a document. 

After  giving  this  case  the  most  careful  consideration  and  after  having  conducted 
an  exhaustive  investigation  of  the  document  in  question,  the  Judge  Advocate 
General  on  October  21,  1930,  advised  the  Secretary  of  the  Navy  that  he  had 
reached  the  conclusion  that  nothing  had  been  presented  by  the  accused  to  create 
any  reasonable  doubt  of  his  guilt  or  that  would  justify  the  Department  in  taking 
any  action  tending  to  disturb  the  conviction  and  the  execution  of  the  sentence 
based  thereon.  Accordingly,  he  recommended  that  the  record  be  transmitted  to 
the  President  with  the  recommendation  that  the  sentence  be  confirmed. 

On  October  23,  1930,  the  Secretary  of  the  Navy  approved  the  foregoing  remarks 
and  recommendation  of  the  Judge  Advocate  General,  and  in  accordance  therewith 
forwarded  the  record  of  proceedings  to  the  President  of  the  United  States  with 
the  recommendation  that  the  sentence  of  dismissal  be  confirmed.  On  the  same 
date  the  sentence  was  confirmed  by  the  President. 


SETTING  ASIDE:  sentence  disapproved  by  convening  authority  as  inade- 
quate— previous  conviction  ; ACTION  of  convening  authority  disapproved  by 

NAVY  DEPARTMENT. 

Lieutenant  Commander  Martin  B.  Stonestreet,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commandant,  fourteenth  naval  district,  Pearl  Harbor, 
T.  H.,  at  Pearl  Harbor,  T.  H.,  on  August  14,  1930,  and  was  convicted  of  the 
following  charge : Drunkenness. 

The  court  sentenced  the  accused  to  lose  150  numbers  in  his  grade. 

On  September  9,  1930,  the  convening  authority  placed  thefollowing  remarks  on 
the  record : 

“The  proceedings  and  findings  of  the  general  court  martial  in  the  foregoing 
case  of  Lieutenant  Commander  Martin  B.  Stonestreet,  U.  S.  Navy,  are 
approved. 

“On  April  18, 1930,  the  accused  in  this  case,  Lieutenant  Commander  Martin 
B.  Stonestreet,  U.  S.  Navy,  was  tried  by  general  court  martial  at  the  Navy 
Yard,  Pearl  Harbor,  T.  H.,  by  order  of  the  commandant,  fourteenth  naval 
district,  found  guilty  of  the  charge  of  drunkenness,  and  sentenced  to  the  loss 
of  fifteen  numbers  in  his  grade.  The  convening  authority,  in  acting  on  this 
case,  expressed  his  opinion  that  the  sentence  adjudged  was  not  adequate  for 
the  offense  charged,  and  approved  it  only  that  the  accused  might  not  entirely 
escape  punishment. 

[P.  11]  “Now,  within  four  months  of  his  previous  trial  and  conviction, 
Lieutenant  Commander  Martin  B.  Stonestreet,  U.  S.  Navy,  is  again  tried 
and  found  guilty  of  the  same  charge.  The  sentence  adjudged  in  this 
case  is  the  loss  of  one  hundred  and  fifty  numbers  in  his  grade.  The  con- 
vening authority  is  strongly  of  the  opinion  that,  in  view  of  Lieutenant 
Commander  Stonestreet’s  record,  a sentence  involving  only  the  loss  of 
numbers  is  not  only  inadequate  for  the  offense  charged  but  in  effect  no 
punishment  whatsoever. 
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“Because  of  this  opinion  and  to  lend  emphasis  to  it  the  convening 
authority  disapproves  the  sentence  adjudged. 

“Lieutenant  Commander  Martin  B.  Stonestreet,  U.  S.  Navy,  will  be 
released  from  arrest  and  restored  to  duty.” 

On  October  10,  1930,  the  Chief  of  the  Bureau  of  Navigation  placed  the 
following  remarks  on  the  record: 

“1.  The  bureau  agrees  heartily  with  the  remarks  of  the  convening 
authority  in  criticism  of  the  wholly  inadequate  sentence  imposed  by  the 
court. 

“2.  However,  the  bureau  cannot  express  too  strongly  its  disapproval 
of  the  convening  authority’s  action  in  permitting  the  accused  to  escape 
all  punishment. 

“3.  It  is  recommended  that  a copy  of  this  endorsement  be  forwarded 
to  the  convening  authority.  Captain  Amon  Bronson,  Jr.,  U.  S.  Navy.” 

On  October  16,  1930,  the  Secretary  of  the  Navy  placed  the  following  remarks 
on  the  record: 

“The  remarks  of  the  Chief  of  the  Bureau  of  Navigation  relative  to  the 
inadequacy  of  the  sentence  adjudged  in  the  foregoing  case  of  Lieutenant 
Commander  Martin  B.  Stonestreet,  U.  S.  Navy  are  approved.  The  Navy 
Department  likewise  concurs  with  the  Chief  of  the  Bureau  of  Navigation 
in  expressing  disapproval  of  the  convening  authority’s  action  relative 
to  the  sentence.  A copy  of  the  actions  of  the  Secretary  of  the  Navy  and 
of  the  Chief  of  the  Bureau  of  Navigation  hereon  will  be  forwarded  to 
the  convening  authority,  Captain  Amon  Bronson,  Junior,  U.  S.  Navy.” 


CHARGES  AND  SPECIFICATIONS:  specification  failing  to  allege  an  of- 
fense, POSSESSION  OF  ALCOHOLIC  LIQUOR  ON  SHORE  IN  FOREIGN  COUNTRY;  PRO- 
CEEDINGS, FINDINGS,  AND  SENTENCE  SET  ASIDE,  SUMMARY  COURT  MARTIAL. 

A summary  court-martial  specification  which  alleged  that  accused  did  “fall 
in  ranks  with  a return  liberty  party  on  the  dock  in  the  city  of  Bizerta,  Tunisia, 
with  a bottle  of  alcoholic  [P.  12]  liquor  in  his  possession,”  was  held  fatally 
defective  in  that  it  failed  to  state  an  offense. 

To  constitute  an  offense  of  which  a naval  court  martial  may  take  cognizance, 
the  specification  must  allege  an  act  or  omission  which  is  in  violation  of  a law, 
regulation,  or  custom  of  the  service  (citing  sec.  198,  N.  C.  & B.).  Possession 
of  intoxicating  liquor  aboard  a vessel  of  the  naval  service  or  at  any  place  under 
exclusive  naval  jurisdiction  is  made  a punishable  offense  by  virtue  of 
article  118  (1)  of  the  United  States  Navy  Regulations.  Likewise,  the  National 
Prohibition  Act,  of  which  a naval  court  martial  may  take  judicial  notice, 
Unrbids  the  possession  of  alcoholic  liquor  by  any  person  within  the  jurisdiction 
of  the  United  States,  subject  to  certain  exceptions  authorized  by  that  act. 
However,  there  is  no  law,  regulation,  or  custom  of  the  service  which  forbids 
the  possession  of  alcoholic  liquor  by  a member  of  the  naval  service  under  the 
circumstances  set  forth  in  the  above-quoted  specification,  namely,  while  such 
person  is  on  shore  in  a foreign  country.  Said  specification  appears  to  depict 
a situation  properly  to  be  made  the  subject  of  immediate  corrective  measures 
by  the  officer  in  charge  of  the  liberty  party  but  does  not  present  a situation, 
in  itself,  calling  for  court-martial  action. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  in  this  case  be  set  aside  (File:  MM-Dunajstik, 
Edward/ A17-21  (301002),  October  2,  1930;  see  also  File  MM-Reeder,  Robert 
W/A17-21  (301002),  October  2,  1930). 


CHARGES  AND  SPECIFICATIONS:  (a)  specification  failing  to  allege  an 

OFFENSE — VIOLATION  OF  LOCAL  ORDER;  (&)  SPECIFICATION  OF  FAULTY  GRAMMATICAL 
CONSTRUCTION  : PROCEEDINGS,  FINDINGS,  AND  SENTENCE  SET  ASIDE,  DECK  COURT. 

A deck-court  specification  alleged  that  accused,  while  on  duty  as  boat  orderly 
on  the  naval  ferry,  Cavite,  P.  I.,  in  violation  of  a lawful  order  duly  promulgated, 
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providing  as  follows:  “12.  No  passes  for  passengers  will  be  honored  unless 
signed  by  the  captain  of  the  yard  or  his  assistant”  did  “wilfully  and  knowingly 
allow  one  E.  Bautista  together  with  his  cousin  to  the  relator  unknown,  civilian 
employees,  to  ride  said  naval  ferry,  thereby  wilfully  and  knowingly  disobey 
said  lawful  order. 

Held,  That  the  specification  referred  to  above  was  fatally  defective  in  that 
it  failed  to  state  an  offense.  Inasmuch  as  it  was  not  alleged  that  the  two 
civilian  employees  did  not  have  duly  authenticated  passes,  nothing  appeared 
in  the  specification  to  show  that  the  accused,  by  permitting  them  to  ride  on 
the  ferry,  in  any  way  violated  the  local  order  in  question.  The  [P.  13] 
words  “thereby  wilfully  and  knowingly  disobey  said  lawful  order”  constituted 
merely  a conclusion  of  law  which  was  not  supported  by  the  facts  alleged. 

It  was  further  noted  that  the  specification  was  of  faulty  grammatical  con- 
struction. Although  the  same  formality  of  language  and  nicety  of  expression 
is  not  required  in  the  case  of  a specification  for  trial  by  deck  court  as  is  neces- 
sary in  the  case  of  a specification  for  a trial  by  summary  or  general  court 
martial,  nevertheless  it  is  considered  that  specifications  for  trial  by  deck  court 
should  in  all  cases  be  grammatically  correct  and  contain  a concise  but  accurate 
statement  of  the  facts  and  necessary  elements  of  the  offense  which  it  is  intended 
to  allege. 

In  view  of  the  failure  of  this  specification  to  allege  an  offense,  as  set  forth 
above,  the  Secretary  of  the  Navy  directed  that  the  proceedings,  finding,  and 
sentence  be  set  aside  (File:  MM-Taylor,  George  A/A17-22  (301016),  October  16, 
1930). 


DEPOSITIONS : admissibility  in  evidence — “seasonable  notice”  to  opposite 

party,  summary  court  martial. 

SETTING  ASIDE:  proceedings  and  finding — prejudicial  error. 

Accused  was  charged  with  applying  to  his  own  use  without  proper  authority, 
a Ford  automobile,  property  of  the  United  States,  by  driving  said  automobile 
from  the  garage  at  the  quarters  of  a certain  marine  officer.  The  evidence  for 
the  prosecution  tended  to  show  that  the  accused  used  the  automobile  assigned  to 
the  commanding  officer,  for  the  purpose  of  attending  the  movies.  Accused  tes- 
tified in  his  own  behalf  that  he  had  been  given  permission  by  a previous  com- 
manding officer  to  use  the  car  for  the  purpose  of  attending  the  movies,  and 
then  requested  that  a deposition  be  obtained  from  said  previous  commanding 
officer  by  which  he  expected  to  corroborate  his  own  testimony.  The  court  ruled 
that  the  deposition  requested  by  accused  was  inadmissible  in  that  a reason- 
able notice  was  not  submitted  to  the  opposite  party,  and  the  court  was  of  the 
opinion  that  the  rights  of  the  accused  would  not  be  jeopardized  in  not  obtain- 
ing this  deposition.  Accused  replied  by  stating  that  he  did  not  know  he  would 
need  this  deposition  until  after  a certain  witness,  an  officer,  made  an  unfavor- 
able answer  to  the  following  question  put  to  him  by  the  accused:  “9.  Q.  Did 
you  give  the  accused  instructions  that  when  he  desired  to  go  on  liberty,  he  was 
to  drive  the  car  to  the  post  garage,  leave  it  there,  and  then  check  out  at  the 
guardhouse?”  The  court  stated  that  it  had  decided  to  adhere  to  its  former 
decision. 

Held,  That  under  the  circumstances  stated  by  the  accused  in  his  explana- 
tion as  to  why  the  deposition  had  not  been  obtained  [P.  14]  prior  to  the 
trial,  his  request  that  the  deposition  be  taken  was  not  unreasonable  (consider- 
ing article  68,  Articles  for  the  Government  of  the  Navy,  set  forth  in  sec.  145, 
Naval  Courts  and  Boards).  Further,  the  opinion  of  the  court  that  the  rights 
of  the  accused  were  not  prejudiced  by  the  failure  to  obtain  the  deposition 
requested  was  not  concurred  in,  and  accordingly,  the  Secretary  of  the  Navy 
directed  that  the  proceedings  and  finding  on  the  specification  involved  be  set 
aside.  The  proceedings  and  finding  on  another  specification,  and  the  sentence, 
being  legal,  were  not  disturbed  (File:  MM-Hughey,  Ernest  L/A17-21  (301016), 
October  16,  1930). 


FINDINGS : exceptions  and  substitutions — specification  as  found  proved 

ALLEGING  ENTIRELY  SEPARATE  OFFENSE  FROM  THAT  PREFERRED;  FINDING  SET  ASIDE, 
SUMMARY  COUBT  MARTIAL. 

A summary  court-martial  specification  alleged  failure  on  part  of  accused  to 
record  bearing  temperatures  and  turbine  clearances.  The  specification,  as 
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found  proved  by  the  court,  alleged  a failure  on  part  of  accused  to  maintain  a 
pressure  of  20  pounds  on  the  lubricating  system.  Although  the  specification 
as  preferred  and  as  found  proved  both  alleged  a neglect  of  duty  on  the  part  of 
the  accused,  the  acts  constituting  such  neglect  in  one  were  in  no  way  similar 
to  the  acts  of  negligence  appearing  in  the  other.  While  a court  martial  may 
properly  find  allegations  in  a specification  not  proved,  and  may  substitute  there- 
for other  allegations  which  have  been  found  to  be  correct,  this  authority  is 
considered  to  be  limited  to  comparatively  minor  changes  in  the  specification 
similar  to  the  examples  set  forth  in  section  681,  Naval  Courts  and  Boards. 

Inasmuch  as  one  of  the  most  important  purposes  served  by  a summary  court- 
martial  specification  is  to  apprise  the  accused  of  the  nature  of  the  acts  or 
omissions  constituting  the  offense  for  which  he  is  being  brought  to  trial,  it  can 
be  readily  seen  that  the  procedure  followed  by  the  court  in  this  case  was  mate- 
rially prejudicial  to  the  rights  of  the  accused  in  that  he  was  found  guilty  of 
an  offense  of  which  he  had  not  been  apprised  prior  to  his  trial,  and  was  thereby 
deprived  of  all  opportunity  to  prepare  a proper  defense. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding 
on  this  specification  be  set  aside.  Inasmuch  as  the  proceedings,  the  finding  on 
another  specification,  and  the  sentence  were  legal,  the  sentence  was  not  dis- 
turbed (File:  MM-Elvina,  Julio/A17-21  (301016),  October  16,  1930). 


[P.  15]  LARCENY:  (a)  presumption  of,  not  established  by  unexplained 

POSSESSION  OF  PROPERTY  OF  ANOTHER;  (&)  CORPUS  DELICTI. 

SETTING  ASIDE:  findings  on  specification  of  charge  as  not  supported  by 

EVIDENCE. 

Accused  was  tried  and  convicted  of  “Theft”  (three  specifications).  The  third 
specification  alleged  the  theft  of  a pillow  slip,  property  of  an  individual  member 
of  the  command.  Insofar  as  the  proof  of  this  specification  was  concerned,  there 
was  no  evidence  introduced  to  show  that  the  pillow  slip  which  was  found 
with  the  blankets  (specifications  1 and  2),  alleged  to  have  been  taken  by  the 
accused,  was  ever  lost  by  the  owner,  or  was  larcenously  taken  by  the  accused. 

The  unexplained  possession  by  one  person  of  goods  belonging  to  another  does 
not  raise  the  presumption  that  larceny  has  been  committed  and  that  the  pos- 
sessor is  a thief.  Additional  evidence  is  necessary  to  establish  a corpus  delicti. 
The  corpus  delicti  in  larceny  is  constituted  by  two  elements,  that  the  property 
was  lost  by  the  owner,  and  that  it  was  lost  by  a felonious  taking  (O.  M.  O.  1, 
1930,  14,  citing  17  R.  C.  L.  64 ; sec.  324,  N.  C.  & B. ; C.  M.  O.  8,  1921,  15 ; C.  M.  O. 
186,  1919,  25;  C.  M.  O.  8,  1927,  6). 

In  view  of  the  above,  held , that  the  finding  of  the  court  on  said  specification  3 
was  not  supported  by  the  evidence  adduced  and  it  was  accordingly  set  aside 
(File:  MM-Bell,  Pearl  N/A17-20  (300702),  September  5,  1930,  approved  Sep- 
tember 24,  1930). 


RECORD  OF  PROCEEDINGS : member  not  listed  as  present  when  court  met, 
summary  court  martial. 

An  officer  was  named  in  the  precept  of  a summary  court  martial  and  that 
officer  signed  the  record  of  proceedings  as  a member.  His  name,  however,  did 
not  appear  with  the  list  of  members  present  when  the  court  met. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that,  if  prac- 
ticable, the  court  be  reconvened  for  the  purpose  of  correcting  the  record,  as  noted 
above.  It  was  further  directed  that  if  impracticable  to  reconvene  the  court, 
the  recorder  furnish  a certificate  stating  whether  the  omission  of  this  officer’s 
name  from  the  list  of  members  present  when  the  court  met  was  a mere  clerical 
error  or  whether  that  officer  was  in  fact  not  present  during  the  trial  (File: 
MM-O’Neil,  Francis  J/A17-21  (301031),  October  31,  1930,  citing  Naval  Digest 
1916,  p.  512,  par.  80). 
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SENTENCES : loss  of  pay,  deck  court — exceeding  legal  limitation. 

A deck-court  sentence  provided  that  accused,  a machinist’s  mate,  second  class, 
should  lose  $30  per  month  of  his  pay  for  a period  of  two  months,  total  loss 
of  pay  amounting  to  $60. 

[P.  16]  Article  64  (b),  Articles  for  the  Government  of  the  Navy,  provides  that 
in  no  case  shall  a deck  court  adjudge  forfeiture  of  pay  for  a longer  period 
than  20  days.  Inasmuch  as  the  rate  of  pay  of  accused  was  $72  per  month, 
the  maximum  forfeiture  of  pay  allowed  by  law  in  his  case  was  $48. 

In  view  of  the  foregoing,  and  the  fact  that  the  convening  authority  did  not 
remit  the  loss  of  pay  in  excess  of  the  legal  limit,  the  Secretary  of  the  Navy 
directed  that  the  loss  of  pay  in  the  case  in  excess  of  $48  be  set  aside  (File: 
MM-Abraham,  Edward  C/A17-22  (301016),  October  16,  1930;  see  also  file: 
MM-Hyde,  Walter  B.,  Jr./A17-22  (301001),  October  4,  1930;  File:  MM-Nutt, 
Malcolm  H/A17-21  (301031),  October  31,  1930;  File:  MM-Wilbur,  Leon  A/A17-22 
(301031),  October  31,  1930). 


SENTENCES  : loss  of  pay,  summary  court  martial — policy  of  navy  department. 

A summary  court-martial  sentence,  which  was  approved  by  the  convening 
and  reviewing  authorities,  provided  that  accused,  a fireman,  third  class,  should 
lose  $24  per  month  of  his  pay  for  a period  of  two  months,  total  loss  of  pay 
amounting  to  $48.  The  rate  of  pay  of  accused  was  $36  per  month. 

Inasmuch  as  it  is  the  policy  of  the  Navy  Department  that  loss  of  pay  per 
month  shall  not  exceed  one-half  of  the  actual  pay  (sec.  701,  N.  C.  & B.),  the 
Secretary  of  the  Navy  directed  that  the  loss  of  pay  adjudged  in  this  case  be 
mitigated  to  the  loss  of  $18  per  month  for  such  period  as  necessary  to  execute 
the  sentence  of  the  court  as  approved  (File:  MM-Albertson,  Lloyd  W/A17-21 
(301016),  October  16,  1930). 


SENTENCES : reduction  in  rating  and  confinement  included  in  one  sentence, 

SUMMARY  COURT  MARTIAL. 

A summary  court-martial  sentence  included  both  reduction  in  rating  and  con- 
finement. 

The  sentence  in  this  case  included  two  separate  and  distinct  punishments, 
whereas  the  punishing  power  of  a summary  court  martial  is  expressly  limited 
by  article  30,  Articles  for  the  Government  of  the  Navy,  to  the  assignment  of 
only  one  of  the  separate  punishments  enumerated  therein,  except  as  indicated 
in  section  8 of  said  article. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  so  much 
of  the  sentence  in  this  case  as  involved  reduction  in  rating  be  set  aside  (File: 
MM-Shuman,  Manasseh  H.,  Jr./A17-21  (301002),  October  2,  1930;  see  also  File: 
MM-Overall,  Robert  Lee/A17-21  (301002),  October  2,  1930;  File:  MM- 

Stevenson,  Norman  J/A17-21  (301031),  October  31,  1930). 


[P.  17]  WITNESSES  : counsel  for  accused,  summary  court  martial. 

SETTING  ASIDE : proceedings,  findings,  and  sentence,  record  dis- 
closing error  to  substantial  injury  of  accused;  counsel  for 
accused  not  permitted  to  testify  for  defense. 

Accused  requests  that  his  counsel  be  allowed  to  take  the  stand  as  a witness 
for  the  defense.  The  court  announced  that  under  the  substance  of  section  438, 
Naval  Courts  and  Boards,  that  officer  was  not  competent  as  a witness  for  the 
defense. 

From  a reading  of  section  438,  Naval  Courts  and  Boards,  supra,  it  will  be 
seen  that  said  section  is  intended  merely  to  cover  privileged  communications 
between  the  accused  and  his  counsel.  It  does  not  render  counsel  incompetent  to 
testify  as  to  matters  relevant  to  the  issue  of  which  he  may  have  knowledge 
other  than  that  communicated  to  him  by  the  accused  in  his  capacity  as  counsel. 

Inasmuch  as  the  record  in  this  case  did  not  disclose  the  nature  of  the  evidence 
expected  to  be  adduced  from  counsel’s  testimony,  it  must  be  assumed  that  refusal 
to  receive  this  testimony  was  substantially  prejudicial  to  the  interests  of 
accused. 
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In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  proceedings, 
findings,  and  sentence  in  this  case  be  set  aside  (File:  MM-Harp,  Harrison 
W/A17-21  (301016),  October  16,  1930). 


ACCUSED  : EIGHTS,  INFOBMING  OF ENTRY  IN  RECORD  OF  PROCEEDINGS. 

Question  whether,  in  view  of  Court  Martial  Order  No.  1,  1928,  12,  it  is 
desirable,  though  not  required,  to  insert  entry  in  record  of  proceedings  regard- 
ing section  590,  Naval  Courts  and  Boards,  when  accused  is  without  counsel  and 
makes  no  statement. 

Regarding  the  above  situation,  four  possibilities  arise:  (1)  Accused  with 
counsel  makes  no  statement;  (2)  accused  with  counsel  makes  statement;  (3) 
accused  without  counsel  makes  no  statement;  and  (4)  accused  without  counsel 
makes  statement. 

The  entry  “The  judge  advocate  (or  recorder)  informed  the  court  that  the 
substance  of  section  590,  Naval  Courts  and  Boards,  had  been  carefully  explained 
to  the  accused,”  is  required  only  in  the  latter  instance,  namely,  when  an  accused 
without  counsel  makes  a statement.  The  reason  for  requiring  it  in  this  situation 
is  primarily  to  show  that  accused  realizes  that  his  statement  not  under  oath 
containing  averments  of  [P.  18]  material  facts  cannot  be  considered  as  evi- 
dence and  cannot  be  accorded  evidentiary  weight  by  the  court.  He  therefore 
realizes  that  those  averments  to  be  given  evidentary  weight  must  be  established 
by  the  testimony  of  sworn  witnesses.  The  entry  obviously  is  unnecessary  when 
an  accused  without  counsel  makes  no  statement.  It  would  be  superfluous  to 
include  it  but  it  would  not  be  error.  When  the  accused  has  counsel,  the  entry 
is  unnecessary  whether  or  not  a statement  is  made,  as  it  is  the  counsel’s  duty  to 
inform  the  accused  of  such  matters. 

Court  Martial  Order  No.  1,  1928,  12,  does  not  establish  the  desirability  of 
employing  the  above  entry  when  an  accused  without  counsel  makes  no  statement 
and  in  such  situation  it  is  considered  unnecessary  to  employ  such  entry  (File: 
NB2/A17-11  (300920),  October  28,  1930). 


CONTRACTS:  construction  of  u.  s.  s.  Houston;  docking  of  vessel  inci- 
dental TO  REPAIRS  AFTERi  PRELIMINARY  ACCEPTANCE — RESPONSIBILITY  FOR  COST. 

The  U.  S.  S.  Houston  was  delivered  by  the  contractors  June  17,  1930.  On 
August  28,  1930,  the  main  injection  gate  valve  of  the  starboard  engine  of  the 
vessel  was  found  damaged  beyond  repair,  and  following  the  regular  docking 
of  the  vessel,  August  11  to  August  20,  1930,  it  was  again  necessary  to  dock 
the  vessel  for  the  purpose  of  replacing  the  damaged  valve.  Question  as  to 
the  contractor’s  responsibility  for  the  cost  of  last  docking. 

The  contract  for  the  construction  of  the  U.  S.  S.  Houston  provided  in  the 
fifteenth  clause  thereof  that : 

“If  at  any  time  within  six  months  after  the  preliminary  acceptance  of 
said  vessel  any  weakness,  deficiency,  defect,  failure,  breaking  down,  or 
deterioration  in  the  vessel,  other  than  that  due  to  general  design,  or  to 
fair  wear  and  tear,  shall  appear,  the  same  shall  be  corrected  and  repaired 
to  the  satisfaction  of  the  Secretary  of  the  Navy  at  the  expense  of  the 
contractor ; * * 

The  Bureau  of  Engineering  stated  that  the  cause  of  the  casualty,  the  attend- 
ant docking,  and  replacement  of  the  gate  valve,  was  not  due  to  design  but  to 
improper  annealing  of  the  valve  disk  casting  prior  to  its  installation  and  ex- 
pressed the  opinion  that  the  contractor  was  responsible  for  the  damaged  con- 
dition of  the  valve  and  its  replacement. 

The  technical  bureau  concerned  having  determined  that  the  contractor  was 
responsible  for  the  damaged  condition  of  the  valve  and  for  its  replacement, 
and  the  docking  of  the  vessel  having  been  necessary 'in  order  to  permit  re- 
placement of  the  damaged  valve,  held  that  the  contractor  was  responsible 
under  the  contract  for  the  cost  of  docking  the  vessel  for  this  purpose  (File: 
CL30/A17-25  (300905),  October  24,  1930). 
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[P.  19]  DECORATIONS:  promotion  in  order  conferred  by  foreign  power — 

ACCEPTANCE  OF. 

The  decoration  of  the  Legion  of  Honor  with  the  rank  of  officer  was  con- 
ferred upon  an  officer  of  the  Navy  by  the  French  Republic  September  26,  1919, 
and  was  accepted  by  him  November  4,  1919,  under  the  act  of  July  9,  1918  (40 
Stat.  872).  On  August  1,  1924,  this  officer  was  promoted  by  the  French  Re- 
public in  the  Legion  of  Honor  from  the  grade  of  officer  to  the  gr'ade  of  com- 
mander. 

Held , That  the  act  of  July  9,  1918,  supra,  is  not  authority  for  the  acceptance 
by  this  officer  of  the  promotion  in  the  order  of  the  Legion  of  Honor  from 
the  grade  of  officer  to  the  grade  of  commander  which  was  conferred  on  him 
by  the  French  Republic  on  August  1,  1924;  and  as  no  other  statute  is  known 
which  purports  to  authorize  the  acceptance  of  such  promotion,  that  the  said 
promotion  may  not  lawfully  be  accepted  by  the  officer  in  question  until  such 
time  as  the  Congress  shall  have  hereafter  authorized  its  acceptance  (File: 
P15  (10)  (300821),  September  19,  1930,  considering  United  States  Constitu- 
tion, clause  8,  sec  9,  of  art.  I,  and  construction  placed  thereon  by  Congress 
(act  of  January  31,  1881,  sec.  3,  21  Stat.  604  ; 5 U.  S.  C.,  sec.  115),  and  by 
the  Attorney  General  (24  Op.  Atty.  Gen.  116)  ; citing  J.  A.  G.  opinion  approved 
July  19,  1930,  File:  F15  (10)  (300625);  similar  case  of  Commander  Robert 
E.  Tod,  U.  S.  N.  R. ; J.  A.  G.  Army  opinion  of  February  1,  1930,  Military 
Affairs  J.  A.  G.  210.5;  contra,  case  of  Commander  Walter  A.  Edwards,  U.  S.  N.). 


JURISDICTION : commanding  officer  over  enlisted  men  temporarily  within 

HIS  COMMAND,  FOB  PURPOSE  OF  DISCIPLINE. 

Question  as  to  the  jurisdiction,  for  purpose  of  discipline,  of  a commanding 
officer  over  enlisted  men  temporarily  within  his  command  without  “actual 
transfer”  from  their  permanent  station  (i.  e.,  their  accounts  and  records  are 
not  transferred  from  their  permanent  stations  during  their  temporary  absence). 

That  the  commanding  officer  at  the  man’s  permanent  station  has  jurisdiction, 
in  the  above  situation,  to  order  his  trial  by  court  martial.  (See  File  26267- 
3552:  30-A;  Court-Martial  Order  No.  4,  1916,  p.  19;  File  28092-21;  3,  January  6, 
1918;  File:  MM-Connolly,  Wm.  E/A17-21  (220916).) 

The  law  on  the  subject  is  contained  in  articles  26  and  66,  Articles  for  the 
Government  of  the  Navy,  section  1624,  Revised  Statutes,  as  amended  by  act  of 
August  29,  1916  (39  Stat.  586),  and  reenacted  in  the  United  States  Code,  title 
34,  section  1200.  Under  this  statute  concurrent  jurisdiction  may  exist  in  two 
officers  to  order  a man’s  trial  by  court  martial  where  he  is  in  fact  under  the 
command  of  both,  the  question  as  to  which  [P.  20]  should  order  the  trial 
in  such  cases  involving  considerations  of  policy  (C.  M.  O.  4,  1929,  p.  25). 

The  statute  in  terms  requires  no  more  than  that  the  man  on  trial  shall  be 
under  the  command  of  the  officer  ordering  the  court,  without  any  condition  or 
limitation  based  upon  the  duration  or  the  permanent  or  temporary  character 
of  the  official  relation  existing  between  the  accused  and  his  commanding  officer. 
Whether  or  not  the  accused  was  actually  under  the  command  of  the  officer 
ordering  the  court  is  a question  of  fact  for  consideration  of  the  convening 
authority  in  the  first  instance  and  properly  to  be  alleged  and  proved  in  the  case 
of  each  individual  brought  to  trial  (C.  M.  O.  12,  1921,  p.  10;  1929  Sup.  L.  R. 
N.  A.,  p.  200).  From  a legal  standpoint,  no  objection  would  be  made  to  cases 
where  the  specification  as  found  proved  by  the  court  set  forth  that  the  accused 
was  under  the  command  of  the  officer  ordering  the  trial,  unless  the  record  dis- 
closed facts  which  contradicted  or  wholly  failed  to  support  such  allegations. 
However,  pointed  out  that  there  is  a question  of  policy  involved  in  deciding 
which  of  two  officers  having  concurrent  jurisdiction  should  bring  the  accused 
to  trial,  which  question  is  properly  one  for  consideration  of  the  administrative 
officers  concerned  and  not  to  be  confused  with  questions  of  law  (J.  A.  G.,  File 
MM/P13-9  (300815),  October  17,  1930). 


MISCONDUCT:  automobile  accident — evidence  of  intoxicating  liquor  as 
cause,  rebutted;  doubt  resolved  in  favor  of  patient. 

An  officer  of  the  Navy  was  admitted  to  the  sick  list  at  his  station,  and  later 
transferred  to  a naval  hospital,  with  diagnosis  wound,  lacerated,  left  wrist, 
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which  was  the  result  of  an  automobile  accident.  It  appeared  that  a car  driven 
by  this  officer  collided  with  a Ford  automobile  driven  by  a civilian,  which  was 
approaching  from  the  opposite  direction. 

The  three  medical  officers  who  examined  the  officer  subsequent  to  his  injury 
made  statements  to  the  effect  that  he  was  to  some  extent  under  the  influence 
of  intoxicating  liquor,  as  evidenced  by  the  odor  of  alcohol  on  his  breath,  the 
fact  that  he  had  to  be  assisted  to  the  examination  table,  and  his  general  dazed 
condition.  The  officer  concerned  denied  that  the  accident  was  due  to  intoxica- 
tion, but  stated  that  it  was  due  to  the  blinding  glare  of  the  Ford’s  headlamps. 
As  a result  of  the  accident  his  hand  went  through  the  windshield  and  his  head 
hit  the  steering  wheel.  He  fainted  soon  after  the  accident.  His  statement  was 
corroborated  by  the  driver  of  the  other  car  and  by  another  officer  of  the  Navy 
who  arrived  upon  the  scene  shortly  after  the  accident. 

Although  it  appeared  that  the  injured  officer  was  to  some  extent  under  the 
influence  of  intoxicating  liquor  at  the  time  of  [P.  21]  the  automobile 
collision,  and  as  a result  thereof  a presumption  of  connection  is  raised 
between  his  intoxicated  condition  and  injury.  (See  File  MM-Smith, 

Marvin/P2-5  (2)  (271007),  January  13,  1928),  yet  this  presumption  appeared  to 
be  rebutted  by  his  statement  that  the  accident  was  not  caused  from  his  intoxi- 
cation but  from  the  fact  that  he  was  blinded  by  the  lights  of  the  other  car, 
which  statement  was  corroborated  by  two  witnesses  who  stated  that  immedi- 
ately following  the  collision  they  noted  no  evidence  of  intoxication  on  this 
officer  and  that  he  had  apparently  been  blinded  by  the  lights  of  the  other  car. 
Furthermore,  except  for  the  evidence  of  the  accident  itself,  no  facts  were 
given  which  would  lead  to  the  belief  that  the  officer  in  question  had  been 
guilty  of  careless  and  negligent  driving. 

Since  there  appeared  to  be  some  doubt  as  to  the  cause  of  the  collision,  held 
that  such  doubt  should  be  resolved  in  favor  of  the  officer  and  that  the  dis- 
ability was  not  incurred  as  a result  of  his  own  misconduct  (File:  OO-Wilson, 
Dwight  H/P2-5  (2)  (300908),  October  28,  1930). 


MISCONDUCT:  intoxicating  liquor  partaken  of  while  on  authorized  leave, 

RESULTING  IN  DRUNKENNESS — DISABILITY  DUE  TO. 

An  officer  of  the  Navy  was  admitted  to  the  sick  list  with  diagnosis  alcoholism, 
acute,  which  the  medical  officer  in  charge  considered  to  be  due  to  his  own 
misconduct.  The  same  date  he  was  transferred  to  a naval  hospital  where  he 
was  readmitted  to  the  sick  list  with  the  same  diagnosis,  which  the  medical 
officer  in  charge  considered  due  to  his  own  misconduct.  In  rebuttal  the  officer 
stated  that  during  the  time  he  partook  of  intoxicating  liquor  he  was  on 
authorized  leave  of  absence. 

The  Bureau  of  Medicine  and  Surgery  concurred  in  the  opinions  of  the  two 
medical  officers  referred  to  above  that  this  officer’s  condition  was  the  result 
of  his  own  misconduct — “notwithstanding  the  fact  that  he  indulged  in  the 
alcoholic  liquor  while  on  authorized  leave  of  absence.”  This  officer  was 
tried  by  general  court  martial  and  convicted  of  drunkenness,  the  specification 
being  founded  on  the  events  now  under  consideration. 

In  view  of  the  foregoing,  held  that  the  disability  in  this  case  was  the  result 
of  the  officer’s  own  misconduct  (File:  00-Stonestreet,  Martin  B/P2-5  (2) 
(300814),  October  31,  1930). 


MISCONDUCT:  venereal  disease;  presumption. 

An  enlisted  man  was  admitted  to  the  sick  list  July  14,  1930,  diagnosis 
syphilis.  He  admitted  frequent  illicit  intercourse  during  the  previous  three 
months.  However,  the  medical  history  showed  that  no  primary  lesion  of 
syphilis  was  noted  and  that  there  were  no  scars  indicating  a healed  primary 
lesion.  Because  [P.  22]  of  this  the  Bureau  of  Medicine  and  Surgery  con- 
sidered that  the  records  did  not  show  sufficient  evidence  upon  which  to  base 
a finding  of  misconduct. 

In  connection  with  the  above,  the  following  note  contained  in  Laws  Relating 
to  the  Navy,  Annotated,  Supplement,  1929,  page  1016,  under  the  provisions 
of  the  act  of  May  17,  1926,  was  quoted: 
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“While  innocent  venereal  infection  occurs,  it  is  of  relative  infrequency, 
and  the  ordinary  presumption  is,  at  least  insofar  as  the  male  sex  is 
concerned,  that  such  infection  is  the  result  of  misconduct.  The  law 
here  in  question  (act  of  August  29,  1916)  is  based  on  such  presumption. 
It  would  be  entirely  ineffective  and  impotent  to  accomplish  its  purpose 
were  it  necessary  to  prove  in  each  case  that  venereal  infection  was  con- 
tracted through  misconduct.  So  far  as  pay  is  concerned,  the  burden  is 
on  the  claimant  to  show  affirmatively,  and  not  by  mere  denial  or  dis- 
claimer of  opportunity,  that  the  infection  was  not  the  result  of  misconduct. 
The  facts  are  peculiarly  with  claimant,  and  if  misconduct  is  not  involved, 
they  may  freely  be  stated  by  him.  The  disease  raises  the  presumption 
which  it  is  for  the  claimant  to  negative  by  fact,  if  he  can  and  wishes  to 
do  so  (5  Comp.  Gen.  239,  October  8,  1925).” 

With  reference  to  the  above  decision  of  the  Comptroller  General,  it  was 
especially  noted  that  the  man  in  question  not  only  did  not  deny  or  disclaim 
opportunity  of  incurring  syphilitic  infection,  but  “admits  frequent  exposures 
twice  a week  for  the  past  three  months.”  (See  also  File  MM-Smith,  Boyd 
H/P2-5  ( 2)  (280514),  July  12,  1928.) 

In  view  of  the  foregoing  and  of  the  fact  that  the  man  admitted  having  had, 
on  various  occasions,  illicit  sexual  intercourse  and  did  not  offer  any  alternative 
theory  as  to  how  he  acquired  syphilis,  held  that  the  disability  in  this  case 
was  the  result  of  his  own  misconduct  (File:  MM-Carter,  Marshal  A/P2-5  (2) 
(300811),  September  5,  1930). 


NAVAL  RESERVE : transfer  to — eligibility  of  certain  persons  under  act 

OF  FEBRUARY  28,  1925  \ CITIZEN  OF  PHILIPPINE  ISLANDS;  NATURALIZED  CITIZEN 

OF  UNITED  STATES. 

Held:  (1)  A citizen  of  the  Philippine  Islands  who  did  not  on  July  1,  1925, 
have  eight  years’  naval  service  to  his  credit  may  not  transfer  to  the  Naval 
Reserve  after  16  or  20  years’  naval  service  (citing  J.  A.  G.  opinion  approved 
August  11,  1925,  File  26254-3521:9-7). 

(2)  Since  an  alien  who  becomes  a naturalized  citizen  of  the  United  States 
thereby  becomes  entitled  to  all  the  privileges  of  any  other  citizen  of  the  United 
States,  except  where  the  Constitution  [P.  23]  and  statutes  of  the  United  States 
provide  otherwise,  an  alien  who  on  July  1,  1925,  did  not  have  eight  years’  naval 
service  to  his  credit,  would  become  eligible  for  transfer  to  the  Fleet  Naval 
Reserve  on  the  completion  of  16  or  20  years’  naval  service,  provided  that  he  had 
become  a naturalized  citizen  of  the  United  States  prior  to  the  application  for 
such  transfer. 

(3)  A citizen  of  the  Philippine  Islands  who  first  enlisted  in  the  Navy  subse- 
quent to  July  1,  1925,  would  not  be  eligible  for  transfer  to  class  F-5  (see  art. 
H-1205,  Bu.  Nav.  Manual,  1925)  of  the  Naval  Reserve  after  completion  of  20 
years’  naval  service  (considering  sec.  23  of  naval  reserve  act  of  February  28, 
1925,  34  U.  S.  C.,  sec.  784,  in  connection  with  section  4 of  said  act,  and  J.  A.  G. 
opinion  of  August  11,  1925,  supra)  (File:  QR/A18  (300826),  September  17, 
1930,  construing  act  of  February  28,  1925,  34  U.  S.  C.,  sec.  784). 


PROBATION : offense  committed  during — action  that  may  be  taken  by 

OFFICER  PLACING  MAN  ON  PROBATION. 

Where  a convening  authority  places  a man  on  probation,  and  during  this 
probationary  period  the  man  commits  a new  offense,  held  that  the  convening 
authority  has  three  possible  courses  of  action.  He  may  (1)  execute  the  sus- 
pended sentence;  (2)  award  a court  martial;  or  (3)  execute  the  suspended 
sentence  and  award  a court  martial. 

The  third  course  of  action  does  not  result  in  double  punishment  for  the  second 
offense.  Though  the  accused  receives  two  punishments  at  about  the  same  time, 
the  first  punishment  is  for  the  first  offense  and  the  second  punishment  is  for 
the  second  offense.  While  the  second  offense  not  only  causes  the  probation  to 
be  removed  in  connection  with  the  sentence  for  the  first  offense,  but  also  results 
in  a second  punishment  for  the  second  offense,  the  former  action  is  purely 
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administrative  on  the  part  of  the  convening  authority  and  cannot  be  said  to 
result  in  double  punishment  for  the  second  offense.  The  convening  authority 
may  therefore  execute  the  suspended  sentence  and  also  award  a court  martial, 
both  as  a result  of  the  second  offense  (File:  NB2/A17-11  (300920),  October  28, 
1930). 


PUBLIC  PROPERTY:  disposal  of,  damaged  in  manufacture  of  garments 

UNDER  CONTRACT;  ATTORNEY  GENERAL’S  OPINION. 

Certain  Government-owned  material  was  placed  in  the  hands  of  the  Plymouth 
Shirt  Company  for  manufacture  into  garments.  By  the  terms  of  the  contract 
the  Government  reserved  the  right  to  “reject  articles  which  contain  defective 
material  or  workmanship”;  and  it  was  further  recited  that  “all  rejected  gar- 
ments shall  be  removed  promptly  by  the  contractor  [P.  24]  upon  receipt  of 
notification,  and  defects  remedied  if  practicable.  All  materials  damaged  in 
rejected  garments,  the  defects  in  which  cannot  be  satisfactorily  remedied,  must 
be  replaced  at  the  expense  of  the  contractor.” 

Before  completion  of  the  work,  the  contractor  went  into  bankruptcy  and 
the  surety  on  its  bond  returned  to  the  Government  all  material  remaining  in 
the  bankrupt’s  hands.  It  was  rejected,  however,  because  in  such  condition  as 
to  be  of  no  value  to  the  Navy  Department,  and  demand  was  made  for  the  full 
value  thereof.  Payment  of  the  full  amount  demanded  was  made  by  the  surety 
and  it  now  requests  that  said  materials  be  turned  over  to  it. 

Question  as  to  whether  or  not  it  would  be  an  unlawful  disposition  of  the 
property  of  the  United  States  to  permit  the  surety  to  take  this  material,  in 
view  of  the  provisions  of  the  act  of  June  30,  1890,  ch.  640  ( 26  Stat.  189,  194; 
34  U.  S.  C.,  sec.  543),  that  “condemned  naval  supplies,  stores  and  materials” 
be  sold  “either  by  public  auction  or  by  advertisement  for  sealed  proposals  for 
the  purchase  of  the  same.” 

Held:  Assuming  that  there  is  no  question  concerning  the  legality  of  this  form 
of  contract — and  no  reason  is  seen  for  questioning  it — it  necessarily  follows 
that  the  act  of  June  30,  1890  (supra),  has  no  application  and  it  will  be  legal 
and  proper  for  the  Secretary  of  the  Navy  to  permit  the  surety  to  take  and 
remove  the  damaged  material  at  its  own  expense,  upon  its  presenting  to  him 
an  order  of  the  court  of  bankruptcy  administering  the  estate  of  the  contractor 
consenting  thereto.  (Opinion  of  the  Attorney  General  of  September  12,  1930, 
Navy  Dept.  File  L4-1  (300529-1),  distinguishing  Steele  v.  United  States , 113 
U.  S.  128,  134;  see  contra,  Acting  J.  A.  G.,  opinion  of  August  16,  1930,  file  L4-1 
(300529-1). 


SENTENCES : confinement  and  solitary  confinement  on  bread  and  water 

DISTINGUISHED — EXECUTION  OF  SENTENCES  INTERRUPTED. 

Question  whether  the  statement  in  Court-Martial  Order  No.  4,  1930,  19,  that 
“where  it  becomes  necessary  to  place  a man  (who  is  serving  a sentence  of 
solitary  confinement  on  bread  and  water)  in  the  hospital  because  of  some 
injury,  ailment,  or  disease  not  arising  directly  from  the  nature  of  his  con- 
finement, the  sentence  should  be  immediately  but  only  temporarily  suspended 
for  this  purpose,”  is  in  accord  with  the  statement  appearing  in  the  1929  Sup- 
plement to  Laws  Relating  to  the  Navy,  Annotated,  page  202,  under  section  1624, 
Revised  Statutes,  article  32,  that  “a  sentence  of  confinement  adjudged  by  a 
summary  court  martial  runs  continuously  from  the  date  of  first  confinement, 
so  long  as  the  prisoner  remains  under  naval  control,  and  any  intermediate 
period  spent  in  a hospital  is  to  be  counted  as  part  of  the  time  in  confine- 
ment ; * * 

[P.  25]  The  distinction  with  reference  to  the  above  statements  lies  in  the 
nature  of  the  punishment.  Confinement  denotes  restraint  that  should  be  in 
the  nature  of  imprisonment;  solitary  confinement  on  bread  and  water  denotes 
restraint  in  solitude  on  diminished  rations.  The  essence  of  the  punishment  as 
to  confinement  is  restraint;  the  essence  of  the  punishment  as  to  solitary  con- 
finement on  bread  and  water,  in  addition  to  the  restraint,  is  the  solitude  on 
diminished  rations.  When  a man  undergoing  confinement  is  sent  to  a hospital, 
it  is  possible  for  the  commanding  officer  of  the  hospital  to  continue  the  re- 
straint; that  is,  it  is  possible  for  him  to  continue  the  execution  of  the  essence 
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of  the  punishment.  However,  such  action  obviously  is  not  feasible  in  the 
case  of  a man  undergoing  solitary  confinement  on  bread  and  water;  that  is, 
it  is  impossible  for  the  commanding  officer  of  the  hospital  to  continue  to 
execute  the  essence  of  the  punishment.  Accordingly,  held,  that  the  court-martial 
order  and  the  excerpt  from  Laws  Relating  to  the  Navy  Annotated,  referred 
to  above,  are  in  accord  (File:  NB2/A17-11  (300920),  October  28,  1930). 


1.  TRANSFER:  officer  of  line  to  supply  corps — interpreted  as  an  appoint- 

ment. 

2.  SUPPLY  CORPS:  line  officers  transferred  to — requirements  as  to  age 

and  examinations. 

With  reference  to  transfer  of  officers  of  the  line  to  commissioned  rank  in 
the  Supply  Corps,  question  whether  such  transfers  may  be  effected  without 
regard  to  the  age  of  candidates  for  transfer. 

Section  1379,  Revised  Statutes  (34  U.  S.  C.,  sec.  61),  provides  that: 

“No  person  shall  be  appointed  assistant  paymaster  who  is,  at  the  time 
of  such  appointment,  less  than  twenty-one  or  more  than  twenty-six  years 
of  age;  nor  until  his  physical,  mental,  and  moral  qualifications  have  been 
examined  and  approved  by  a board  of  paymasters  appointed  by  the  Secre- 
tary of  the  Navy,  and  according  to  such  regulations  as  he  may  prescribe.” 

Other  provisions  of  law  relating  to  the  subject  are  contained  in  section 
1378,  Revised  Statutes  (34  U.  S.  C.,  sec.  11)  ; act  of  March  3,  1915  (38  Stat. 
943,  34  U.  S.  C.,  sec.  61)  ; act  of  July  9,  1913  (38  Stat.  103,  34  U.  S.  C.,  sec. 
1057)  ; act  of  May  22,  1917,  section  5 140  Stat.  86,  34  U.  S.  C.,  sec.  1057). 

(1)  No  person,  whether  in  or  out  of  the  Navy,  can  become  vested  with  the 
office  of  assistant  paymaster  otherwise  than  by  appointment  thereto  in  the 
manner  prescribed  by  law.  Where  an  officer  of  the  line  is  appointed  as  assistant 
paymaster,  the  appointment  is  frequently  referred  to  as  a “transfer.”  [P.  26] 
However,  existing  procedure  clearly  recognizes  that  transfers  from  the  line 
involve  original  appointments  in  the  Supply  Corps.,  as  evidenced  by  the  word- 
ing of  the  commission  issued  him  as  assistant  paymaster,  after  nomination  by 
the  President  and  confirmation  by  the  Senate;  the  wording  of  the  form  letter 
from  the  Bureau  of  Navigation  transmitting  such  commission ; the  official  form 
executed  by  the  transferred  officer;  and  the  fact  that  the  transferred  officer 
executes  the  oath  of  office  prescribed  by  law  to  be  taken  by  any  person  “ap- 
pointed” to  any  office  in  the  civil,  military,  or  naval  service  (5  U.  S.  C.,  sec. 
16).  (See  also  Navy  Department’s  decision  of  January  9,  1928,  QR/A2-15 
(270916).) 

(2)  Held,  That  compliance  with  the  law  as  enacted  by  Congress  requires  that 
appointments  to  the  grade  of  assistant  paymaster  in  the  Navy  by  transfer  from 
the  line  be  made  in  conformity  with  section  1379,  Revised  Statutes,  above  quoted, 
which  provides  that  the  person  so  appointed  shall  be  not  less  than  21  and  not 
more  than  26  years  of  age  at  the  time  of  appointment,  and  shall  have  estab- 
lished his  physical,  mental  and  moral  qualifications  by  examination  before  a 
board  of  paymasters  appointed  by  the  Secretary  of  the  Navy  or  by  his  authority, 
and  according  to  such  regulations  as  he  may  prescribe.  Also,  recommended  that 
in  the  future  all  candidates  for  transfer  from  the  line  to  the  Supply  Corps  of 
the  Navy  be  required  to  establish  their  qualifications  by  examination  before  a 
board  of  paymasters  in  accordance  with  section  1379,  Revised  Statutes  (File: 
OS/P14-2  (300829),  October  21,  1930,  citing  25  Op.  Atty.  Gen.  341,  343,  and  con- 
sidering article  1631  and  1640,  Navy  Regulations,  1920). 

€.  M.  O.  11—1930 

[P.  5]  CHARGES  AND  SPECIFICATIONS:  specifications  of  two  charges 

based  on  same  act  ; drunkenness  ; conduct  to  the  prejudice  of  good  order 

AND  DISCIPLINE. 

SENTENCES:  inadequate. 

Captain  George  W.  Spotts,  U.  S.  Marine  Corps,  was  tried  by  general  court 
martial  by  order  of  the  brigade  commander.  Second  Brigade,  U.  S.  Marine 
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Corps  in  Nicaragua,  at  Campo  de  Marte,  Managua,  Nicaragua,  on  September  16, 
1930,  on  the  following  charges: 

Charge  I. — Culpable  inefficiency  in  the  performance  of  duty  (7  specifications, 
each  alleging  the  issuing  of  orders  to  patrol  under  his  command  to  set  fire  to 
dwelling  house  of  an  inhabitant  of  Nicaragua,  resulting  in  the  burning  of  said 
house). 

Charge  II. — Drunkenness. 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapaci- 
tated for  proper  performance  of  duties  from  previous  indulgence  in  intoxicating 
liquors). 

The  court  convicted  the  accused  of  charges  I and  II  and  found  him  guilty  by 
plea  of  charge  III. 

The  court  sentenced  the  accused  to  lose  40  numbers  in  his  grade. 

On  October  7,  1930,  the  convening  authority  placed  the  following  remarks  on 
the  record: 

“The  proceedings  and  findings  of  the  general  court  martial  in  the  fore- 
going case  of  Captain  George  Wi.  Spotts,  U.  S.  Marine  Corps,  are  approved. 

“It  is  noted  that  the  accused  pleaded  guilty  to  the  specification  of  the 
third  charge,  which  alleged  incapacitation  for  the  proper  performance  of 
duty  due  to  previous  indulgence  in  intoxicating  liquors ; and  that  the  court, 
after  a plea  of  ‘not  guilty’  to  the  second  charge,  which  alleged  drunkenness, 
found  the  specification  of  the  second  charge  proved,  and  the  accused  guilty 
of  that  charge. 

[P.  6]  “Before  pleading  to  the  issue  on  the  second  and  third  charges  the 
accused  registered  an  objection  to  these  charges  and  the  specifications  there- 
under, on  the  ground  that  they  constituted  a duplicaton  and  were  erro- 
neously so  framed  in  this  case  to  provide  for  a contingency  in  the  evidence, 
which  contingency,  in  fact,  did  not  exist. 

“In  offering  this  objection  the  accused  indicated  that  he  desired  to  plead 
guilty  to  the  third  charge  provided  his  objection  to  the  second  charge  was 
sustained.  In  view  of  the  fact  that  the  court  had,  at  that  stage  of  the 
proceedings,  no  means  of  determining  what  offense  or  offenses  the  evidence 
to  be  adduced  might  tend  to  prove ; and  further,  as  it  was  the  duty  of  the 
court  to  decide  from  the  evidence  alone  and  not  from  the  statement  of  the 
accused,  whether  or  not  two  distinct  offenses  had  been  committed,  it  is  the 
opinion  of  the  convening  authority  that  the  court  decided  properly  in 
overruling  this  objection. 

“If  the  interpretation  that  the  court  placed  on  the  second  and  third 
charges,  in  ultimately  deciding  upon  its  findings,  was,  that  identical  facts 
had  been  made  the  basis  of  both  charges,  it  is  assumed  that  they  duly 
considered  this  matter  when  imposing  punishment  (Naval  Courts  and 
Boards,  1923,  sec.  188). 

“The  finding  on  the  second  specification  indicates  that  at  least  a majority 
of  the  members  of  the  court  considered  the  evidence  sufficient  to  warrant 
a conviction  on  that  charge. 

“The  members  of  the  court  obtained  the  facts  in  support  of  their  findings 
through  the  testimony  of  witnesses  who  appeared  before  them  in  open 
court;  and  it  is  assumed  that  each  member  utilized  his  common  sense,  his 
knowledge  of  human  nature  and  the  ways  of  the  world  in  weighing  the 
evidence  and  arriving  at  a finding  (Naval  Courts  and  Boards,  1923,  sec. 
523-524). 

“Recent  courts-martial  cases  published  in  Court-Martial  Orders  indicate 
the  fact  that  no  definite  precedent  has  been  established  which  prohibits 
conviction  on  one  or  more  charges  merely  because  they  appear  to  have  been 
based  on  the  same  act  or  omission  (C.  M.  O.  No.  2-1930,  p.  3-C.  M.  O. 
No.  3,  1930,  p.  12). 

“In  reviewing  the  rulings  of  the  court  on  objections  to  the  charges  and 
specifications,  and  in  considering  the  sufficiency  of  the  evidence  in  support 
of  the  findings,  the  brief  submitted  by  the  accused  on  this  case  and  appended 
to  the  record  of  proceedings,  has  received  due  and  careful  consideration. 

“In  the  opinion  of  the  convening  authority,  the  sentence  awarded  by  the 
court  is  totally  inadequate  for  the  offenses  of  which  the  accused  was  found 
guilty. 
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[P.  7]  “In  order,  however,  that  the  accused  may  not  escape  punishment, 
the  sentence  as  adjudged  is  approved.  He  will  be  released  from  arrest  and 
restored  to  duty.” 

On  November  10,  1930,  the  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  were  legal. 

On  November  13,  1930,  the  Major  General  Commandant  placed  the  following 
remarks  on  the  record: 

“Returned,  concurring  in  the  action  and  remarks  of  the  convening  au- 
thority on  the  proceedings,  findings  and  sentence  of  the  general  court 
martial  in  the  foregoing  case  of  Captain  George  W.  Spotts,  U.  S.  Marine 
Corps. 

“In  the  opinion  of  this  office  the  sentence  appears  to  be  grossly  inadequate 
and  the  court  to  have  been  insensible  to  its  duty.” 

On  November  18,  1930,  the  Secretary  of  the  Navy  approved  the  remarks  of 
the  Major  General  Commandant. 


DRUNKENNESS:  what  constitutes. 

CLEMENCY : exercise  of,  by  court. 

Ensign  Norwood  A.  Campbell,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval  operating  base,  San 
Diego,  Calif.,  on  October  7,  1930,  and  was  acquitted  of  the  following  charge: 
Drunkenness. 

On  November  10,  1930,  the  Judge  Advocate  General  placed  the  following  re- 
marks on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general 
court-martial  case  of  Ensign  Norwood  A.  Campbell,  U.  S.  Navy,  it  is  noted 
that  the  accused  was  tried  on  the  charge  of  ‘Drunkenness,’  and  that  the 
court  found  the  specification  not  proved  and  the  accused  not  guilty  of  the 
charge. 

“2.  This  officer  was  brought  to  trial  on  the  recommendation  of  the  com- 
manding officer,  U.  S.  Naval  air  station,  San  Diego,  Calif.  This  recom- 
mendation and  subsequent  order  for  trial  was  based  on  the  written  state- 
ment of  a civilian  resident  of  the  city  of  Coronado,  Calif.,  which  read,  in 
part,  as  follows: 

“ ‘My  wife  and  I noticed  a car  containing  two  people  seemingly  asleep 
parked  in  front  of  our  house  * * *.  These  people  seemed  to  be 
drunk  * * *.  We  were  unable  to  rouse  them  * * 

and  the  written  statement  of  a sergeant  of  the  Coronado  police  force, 
referring  to  the  same  incident : 

[P.  8]  “ ‘They  were  both  sleeping  * * *.  I then  roused  the  man  and 

put  him  in  the  police  car.  * * * Both  were  under  the  influence  of  in- 

toxicating liquor.’ 

“3.  The  record  of  proceedings  reveals  the  fact  that  for  no  apparent  rea- 
son the  civilian,  when  called  as  a witness  for  the  prosecution,  repudiated, 
in  effect,  his  former  statement;  and  the  police  sergeant  testified  that  the 
accused  was  intoxicated  but  attempted  to  distinguish  between  the  terms 
‘drunkenness’  and  ‘under  the  influence  of  intoxicating  liquor,’  and  appar- 
ently succeeded  in  convincing  the  court  that  such  a distinction  might  be 
made.  The  chief  of  police  of  Coronado  who  appeared  as  a witness  also 
testified  that  the  accused  was  under  the  influence  of  intoxicating  liquor 
but  not  to  the  extent  ‘as  to  being  drunk.’  In  Court-Martial  Order  1,  1922, 
at  page  14,  the  Navy  Department  not  only  held  that  these  two  terms,  for 
the  purpose  of  naval  courts  martial,  are  synonymous;  but,  citing  Court- 
Martial  Order  18,  1917,  pointed  out  the  true  rule  for  the  determination  of 
this  issue. 

“4.  The  Navy  Department  has  repeatedly  held  that  the  court  having 
personally  heard  the  witnesses  is  ordinarily  more  competent  to  arrive  at 
the  facts  from  the  evidence  presented  than  is  a reviewing  authority,  but 
in  this  case  it  is  deemed  only  proper  to  point  out  that  evidence  to  the 
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effect  that  the  accused  was  under  the  influence  of  intoxicating  liquor  was 
duly  presented  to  the  court  and  this  evidence  was  not  refuted  or  con- 
tradicted by  the  defense. 

“5.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that 
the  proceedings,  findings,  and  acquittal  in  the  foregoing  case  of  Ensign 
Norwood  A.  Campbell,  U.  S.  Navy,  are  legal. 

HQ  * * *»* 

On  November  IS,  1930,  the  Chief  of  the  Bureau  of  Navigation  placed  the 
following  remarks  on  the  record : 

“1.  This  Bureau  concurs  in  the  opinion  expressed  in  the  third  and  fourth 
paragraphs  of  the  Judge  Advocate  General’s  comment  on  the  attached 
case.  It  is  further  of  the  opinion  that  the  deliberations  of  the  court  were 
in  effect  an  action  in  clemency  rather  than  a finding  in  accord  with  the 
evidence  presented  to  it.  In  the  grave  charge  laid  in  this  case,  the  ends 
of  discipline  are  not  met  by  an  escape  from  all  punishment. 

«2  * * 

On  November  22,  1930,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  acquittal,  and  the  remarks  of  the  Judge  Advocate  General  and 
the  Chief  of  the  Bureau  of  Navigation. 


[P.  9]  1.  CHARGES  AND  SPECIFICATIONS:  (a)  local  law  of  foreign 

COUNTRY — SPECIFICATION  ALLEGING  VIOLATION  OF,  SHOULD  SET  OUT 
SUCH  LOCAL  LAW;  JOY  RIDING;  (6)  SITUS  OF  OFFENSE  NOT  SPECIFICAL- 
LY ALLEGED. 

2.  SETTING  ASIDE:  proceedings  and  findings,  specification  FAn.- 

ING  TO  ALLEGE  AN  OFFENSE. 

A specification  under  the  charge  “Conduct  to  the  prejudice  of  good  order 
and  discipline”  read  as  follows : 

“In  that  Charles  J.  Jarrell,  now  a private,  U.  S.  Marine  Corps,  while 
so  serving  with  the  Second  Regiment,  First  Brigade,  U.  S.  Marine  Corps, 
at  the  U.  S.  marine  barracks,  Port  au  Prince,  Republic  of  Haiti,  did  on 
or  about  August  24,  1930,  wrongfully  and  wilfully  take  and  drive  a Ford 
automobile,  the  property  of  one  Alfred  Bien  Aime,  then  a Haitian  civilian, 
without  the  permission  of  the  said  Bien  Aime.” 

This  specification  was  found  proved  by  plea. 

(la)  To  properly  allege  an  offense  of  this  kind  the  requirements  of  section 
272,  Naval  Courts  and  Boards,  1923,  must  be  strictly  complied  with.  For  the 
proper  form  of  pleading  in  such  cases  the  sample  specification  given  in  section 
284,  Naval  Courts  and  Boards,  1923,  should  be  followed.  In  this  connection 
attention  was  invited  to  Court  Martial  Order  No.  8,  1924,  3,  which  reads  in 
part  as  follows : 

“The  charge  ‘Unauthorized  use  of  an  automobile  of  another’  does  not 
allege  an  offense  in  violation  of  the  Articles  for  the  Government  of  the 
Navy  or  any  other  enactment  of  Congress.  Section  284,  Naval  Courts  and 
Boards,  contains  a sample  charge  and  specification  for  this  offense.  How- 
ever, the  use  of  such  a charge  presupposes  a law  making  such  an  act  a 
criminal  offense  where  such  act  takes  place  and  is  particularly  applicable 
to  states  which  have  enacted  statutes  making  such  acts  offenses.  Inasmuch 
as  the  irregularities  described  in  the  specification  of  charge  I took  place  in 
Haiti,  a foreign  country,  a naval  court  martial  could  not  take  judicial 
notice  of  the  laws  of  that  country  and  as  no  specific  law  of  Haiti  was  shown 
to  have  been  violated  the  acts  charged  do  not  allege  an  offense.  In  view 
of  the  above  the  Department  set  aside  the  proceedings  and  finding  on 
charge  I (File  26262-11092A ; G.  C.  M.  Rec.  No.  60649;  July  19,  1924).” 

See  also  file  number  A17-21/MM-McDaniel,  P.  A.  (260818),  August  18,  1926. 

In  view  of  the  foregoing,  held  that  the  specification  quoted  above  did  not  al- 
lege an  offense. 

[P.  10]  (16)  It  was  further  noted  that  the  specification  was  defective  in  that 

it  failed  to  specifically  set  out  the  situs  of  the  offense  as  required  by  section 
206,  Naval  Courts  and  Boards,  1923. 
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(2)  Because  the  specification  failed  to  state  an  offense,  the  proceedings  and 
findings  thereon  were  set  aside  (File:  MM-Jarrell,  Chas.  J/A17-20  (300904), 
Oct.  14,  1930,  approved  Oct.  22,  1930;  see  also  File:  MM-Shelton,  Preston 
D/A17-20  (300904),  Oct.  14,  1930). 


CHARGES  AND  SPECIFICATIONS:  specification  failing  to  allege  an 

OFFENSE — TAKING  HORSE  FROM  STABLE  WITHOUT  PERMISSION  OF  OWNER;  PRO- 
CEEDINGS AND  FINDINGS  SET  ASIDE. 

Accused  was  charged  with  conduct  to  the  prejudice  of  good  order  and  dis- 
cipline, two  specifications,  each  of  which  alleged  that,  while  serving  at  Bowen 
Field,  Port  au  Prince,  Haiti,  he  removed  from  the  stables  there,  without  proper 
authority,  a horse  which  did  not  belong  to  him. 

Held,  that  the  specifications  referred  to  above  were  fatally  defective  in  that 
neither  alleged  an  offense.  A specification  must,  on  its  face,  allege  facts  which 
constitute  a violation  of  some  law,  regulation,  or  custom  of  the  service.  If  an 
offense  which  it  is  alleged  the  accused  committed  does  not  constitute  a violation 
of  some  law,  regulation,  or  well-known  custom  of  the  service,  of  which  judicial 
notice  can  be  taken,  the  facts  must  be  alleged  with  particularity  in  order  to 
show  that  some  offense  was  committed  (citing  sec.  198,  N.  C.  & B. ; Naval 
Digest,  1916,  p.  70). 

In  view  of  the  foregoing,  the  proceedings  and  findings  on  this  charge,  and  the 
specifications  thereunder,  were  set  aside  (File:  MM-Semer,  Harry  P/A17-20 
(300908),  October  28,  1930,  approved  November  5,  1930). 


1.  COMMISSARY  STORES:  noncontract  items  substituted  for  contract 

ITEMS — BENEFIT  TO  ACCUSED,  PRIMA  FACIE  CASE. 

2.  NEW  TRIAL : record  disclosing  errors  to  substantial  injury  of  accused. 

Accused,  a chief  commissary  steward,  was  charged  with  and  convicted,  among 
other  things,  of  entering  into  a conspiracy  to  defraud  the  Government  by  obtain- 
ing payment  from  the  Government  of  claims  for  supplies  part  of  which  had  not 
been  furnished,  noncontract  items  having  been  substituted  for  contract  items  in 
certain  instances. 

(1)  It  was  held  that  to  justify  the  conviction,  due  to  the  particular  facts 
and  circumstances  of  the  case,  it  must  be  shown  by  competent  evidence  that 
the  accused  received  the  items  for  his  personal  use.  The  judge  advocate  brought 
out  evidence  to  show  the  noncontract  items  that  were  not  authorized  to  be  pur- 
chased, but  he  made  no  attempt  whatsoever  to  show  who  received  the  [P.  11] 
benefit  of  these  items.  The  commissary  officer  testified  that  he  had  authorized 
the  purchase  of  certain  noncontract  items  for  use  on  holidays  and  special 
occasions,  but  that  he  had  not  authorized  the  purchase  of  the  following  non- 
contract items : Machine  soap,  Point  Loma  coffee,  O’Cedar  wall  duster,  Quaker’s 
eagle  chocolate,  lighter,  Ridgeway  tea,  cigarettes,  wrist  watch,  scooters,  glazed 
fruit,  and  shelled  walnuts.  No  evidence  was  brought  out  to  show  whether  or 
not  any  of  the  above  noncontract  items,  the  purchase  of  which  had  not  been 
authorized,  had  been  used  in  the  general  mess.  However,  the  lighter,  wrist 
watch,  and  scooters,  from  the  nature  of  the  items,  could  not  conceivably  have 
been  used  by  the  general  mess.  While  the  machine  soap  and  the  O’Cedar  wall 
duster  are  items  that  could  have  been  used  for  purposes  of  cleanliness,  it  is  not 
conceivable  that  they  were  so  used  by  the  general  mess,  as  such  items  are 
always  furnished  from  the  storerooms  of  the  ship.  Cigarettes  are  seldom,  if 
ever,  served  in  the  general  mess  except  on  holidays.  Moreover,  with  the  excep- 
tion of  two  instances,  the  cigarettes  were  purchased  in  such  quantities  as  to 
ue  either  entirely  insufficient  or  entirely  excessive  for  use  in  the  general  mess. 
The  cigarettes  were  not  delivered  to  the  ship,  but  to  the  accused,  who  waited 
for  them.  The  same  was  true  in  regard  to  the  delivery  of  the  other  items,  and 
the  quantities  of  food  items  purchased  were  generally  insufficient  for  the  use 
of  the  general  mess  of  the  ship  to  which  the  accused  was  attached.  The  prose- 
cution also  brought  out  the  fact  that  accused  later  made  a personal  payment 
of  $250  to  the  company  concerned  to  the  credit  of  the  general  mess  account  of 
the  ship,  although  the  general  mess  owed  the  company  only  $18.32.  He  stated 
that  he  desired  to  “place  the  money  there  as  evidence  that  he  wanted  to  make 
good  anything  that  might  appear  to  be  irregular  on  the  account.” 

219891— 40— vol.  2 24 
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In  view  of  the  above,  held,  that  the  court  was  justified  in  finding  that  the 
accused  received  the  benefit  of  the  noncontract  items  referred  to  above. 

(2)  The  prima  facie  case  against  the  accused  was  not  rebutted  in  any  way 
uiid  in  connection  with  the  articles  referred  to  above  would  ordinarily  justify 
the  approval  of  the  conviction  of  the  accused  on  all  charges  and  specifications 
thereunder.  However,  in  this  case  it  was  shown  that  copies  of  dealers’  bills 
were  erroneously  received  in  evidence  over  a valid  objection  of  accused,  and  as 
it  was  not  possible  to  gauge  the  damage  to  the  accused  caused  by  the  erroneous 
ruling  of  the  court,  it  must  be  assumed  that  the  error  operated  to  the  substantial 
injury  of  the  accused. 

Held,  that  the  conviction  on  the  charges  and  specifications  could  not  be 
sustained  on  the  record  of  proceedings  as  it  stood.  However,  as  the  record 
(disregarding  the  error  disclosed)  was  sufficient  to  sustain  the  findings  on  the 
charges  and  specifications,  it  was  in  order  to  afford  the  accused  an  opportunity 
to  request  a [P.  12]  new  trial  on  the  charges  and  specifications  (sec.  741  g, 
N.  C.  & B.).  Accordingly,  such  an  opportunity  was  afforded  the  accused,  who 
at  first  requested  a new  trial,  but  later  stated  that  upon  reconsideration  he 
did  not  desire  one.  In  view  of  the  fact  that  accused  stated  that  he  did  not 
desire  a new  trial,  the  action  of  the  convening  authority  in  approving  and 
mitigating  the  sentence  was  concurred  in  (File:  MM-Perrault,  Jos.  H/A17-20 
(300623),  Aug.  14,  1930,  approved  Oct.  22,  1930;  see  also  File  MM-Teeter, 
Clement  L.  V/A17-20  (300609),  Aug.  14,  1930,  approved  Oct.  22,  1930). 


EVIDENCE:  (a)  circumstantial,  conviction  on;  (6)  weighing  of,  preroga- 
tive OF  COURT. 

SETTING  ASIDE : findings  and  acquittal  disapproved  by  convening  author- 
ity, ACTION  NOT  CONCURRED  IN  BY  NAVY  DEPARTMENT. 

Accused  was  acquitted  of  the  charges,  (I)  “Entering  into  a conspiracy  to 
defraud  the  United  States  by  aiding  another  to  obtain  the  payment  of  a false 
claim”;  (II)  “Causing  to  be  presented  to  a person  in  the  naval  service  of  the 
United  States  for  payment  a claim  against  the  United  States,  knowing 
said  claim  to  be  false”;  (III)  “Conduct  to  the  prejudice  of  good  order  and 
discipline.”  The  convening  authority  disapproved  the  findings  and  acquittal, 
stating  that  he  could  not  understand  by  what  method  of  reasoning  the  court 
arrived  at  its  finding  “considering  the  preponderance  of  evidence  presented 
tending  to  prove  beyond  a reasonable  doubt  the  guilt  of  the  accused.” 

There  was  no  direct  evidence  introduced  by  the  prosecution  in  this  case 
to  prove  the  specifications  of  the  above  charges.  Therefore,  this  case  was  purely 
one  of  circumstantial  evidence,  and  the  rule  in  such  cases  is  that  the  proof 
shall  exclude  every  reasonable  hypothesis  except  the  guilt  of  the  accused 
(citing  Sherman  v.  U.  S .,  268  Fed.  516;  Wright  v.  U.  S.,  227  Fed.  855;  Oarst 
v.  U.  S.,  180  Fed.  339).  Although  “circumstantial  evidence  alone  is  enough  to 
support  a verdict  of  guilty  of  the  most  heinous  crime”  (Underhill’s  Criminal 
Evidence,  3d  ed.,  sec.  15),  and  although  in  many  cases  it  is  often  entirely 
necessary  to  rely  on  circumstantial  evidence,  due  to  the  fact  that  many  criminal 
acts  are  done  without  the  knowledge  of  others,  still  the  court  which  acts  as 
a jury  must  be  convinced  of  the  guilt  of  the  accused  beyond  a reasonable  doubt. 
The  legal  presumption  was  that  the  accused  was  innocent  until  he  was  proved 
guilty  beyond  a reasonable  doubt,  and  the  burden  was  upon  the  Government  to 
make  this  proof.  The  court  was  bound  by  its  oath  to  render  a verdict  upon 
all  the  evidence.  By  acquitting  the  accused  of  the  charges  and  specifications 
the  court  evidently  did  not  believe,  from  the  evidence  adduced,  the  existence 
of  the  facts  inferred  by  the  circumstantial  evidence.  In  connection  with  this, 
see  Wright  v.  U.  S.  (227  Fed.  855). 

[P.  13]  The  Judge  Advocate  General  was  not  called  on  in  this  case  to  determine 
whether  there  was  sufficient  evidence  adduced  to  warrant  a conviction,  as 
the  accused  was  acquitted,  but,  on  the  other  hand,  was  of  the  opinion  that, 
from  the  evidence  adduced,  the  findings  of  the  court  were  legally  justifiable, 
therefore,  the  Judge  Advocate  General  was  unable  to  concur  in  the  disapproval 
of  the  findings  and  acquittal,  but  was  of  the  opinion  that  the  proceedings, 
findings,  and  acquittal  were  legal  (File:  MM-Hollister,  Edw/A17-20  ( 300520), 
June  27,  1930,  approved  August  7,  1930). 
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1.  HEARSAY  EVIDENCE:  documentary  evidence  admitted  without  objec- 

tion  OFFICIAL  LETTER  REPORTING  SURRENDER  OF  STRAGGLER. 

2.  JUDICIAL  NOTICE:  ship’s  movement  report. 

3.  MISSING  SHIP : knowledge  of  sailing  date  essential. 

4.  SETTING  ASIDE : (a)  findings  set  aside,  essential  element  of  offense 

not  proved;  (&)  sentence  disapproved  in  part,  exceeding  legal  limitation. 

(1)  Accused  was  charged  with,  (I)  “Absence  from  station  and  duty  after 
leave  had  expired,”  and  (II)  “Conduct  to  the  prejudice  of  good  order  and 
discipline”  (missing  ship).  In  an  attempt  to  prove  the  specifications  of  the 
above  charges,  the  judge  advocate  introduced  a letter  from  the  commanding 
officer,  marine  barracks,  Mare  Island,  Calif.,  to  the  Major  General  Com- 
mandant, which  set  out  that  the  accused  surrendered  at  that  post  on  July  21, 
1930 ; that  he  was  a member  of  a draft  being  transferred  to  Guam ; and 
that  he  had  been  granted  liberty  by  the  commanding  officer  of  the  U.  S.  S. 
Chaumont  to  expire  at  midnight  July  17,  1930,  at  San  Francisco,  Calif.  The 
letter  as  well  as  the  forwarding  endorsement,  and  the  endorsement  from 
the  Major  General  Commandant  to  the  Judge  Advocate  General  concurring 
in  the  recommendation  that  the  accused  be  tried  by  general  court  martial, 
were  admitted  in  evidence  without  objection  by  the  accused.  These  documents 
were  of  evidential  value  to  show  the  surrender  of  the  accused  to  naval  juris- 
diction (sec.  392,  N.  C.  & B.),  but  were  objectionable  insofar  as  they  tended 
to  show  the  absence  over  leave  or  the  fact  that  the  accused  missed  his  ship. 
However,  no  objection  was  interposed  to  their  introduction.  No  other  evi- 
dence was  introduced  by  the  judge  advocate.  The  accused,  however,  took  the 
stand  in  his  own  defense  and  established  that  he  was  absent  over  leave  for 
a period  of  3 days  and  11  hours.  In  view  of  the  fact  that  the  accused  was 
represented  by  counsel,  that  there  was  no  objection  made  to  the  introduction 
of  the  above-mentioned  correspondence,  and  that  the  accused  testified  that 
he  was  absent  over  leave,  held  that  the  findings  of  the  court  on  charge  I and 
the  specification  thereunder  were  legal. 

(2)  It  was  also  noted  that  the  judge  advocate  requested  the  court  to  take  judi- 
cial notice  of  the  movement  report  dispatch  [P.  14]  from  the  U.  S.  S.  Chau- 
mont to  the  movement  report  office,  San  Diego,  Calif.,  to  show  the  sailing  date  of 
that  ship.  Held,  that  the  judge  advocate  erred  in  requesting  the  court  to 
take  judicial  notice  of  this  dispatch,  as  it  is  considered  that  such  dispatch 
is  not  contemplated  by  section  530,  Naval  Courts  and  Boards,  which  sets  out 
matters  of  which  courts  may  take  judicial  notice. 

(3)  It  was  further  noted  that  the  record  failed  to  show  that  the  accused  knew 
that  the  ship  was  to  sail  on  July  18,  1930,  as  alleged  in  the  specification  of  the 
second  charge.  In  order  for  an  accused  to  be  legally  convicted  of  the  offense  of 
“Missing  ship”  it  must  be  established  that  he  knew  the  sailing  date  in  question 
(C.  M.  O.  4,  1930,  3).  Such  knowledge  on  the  part  of  the  accused  was  not  shown. 
On  the  contrary,  there  was  unrebutted  testimony  by  the  accused  that  he  had  been 
notified  that  the  ship  was  due  to  sail  on  July  20,  1930;  that  he  made  an  effort  to 
return  to  the  port  of  embarkation  before  this  date ; and  that  he  reached  San  Fran- 
cisco, Calif.,  the  port  of  embarkation,  on  July  18,  1930. 

(4)  In  view  of  the  above,  the  findings  on  charge  II  and  the  specification  there- 
under were  set  aside.  The  sentence  of  the  court  being  excessive  for  the  offense 
of  “Absence  from  station  and  duty  after  leave  had  expired,”  the  charge  on  which 
the  accused  was  legally  convicted,  that  part  of  the  sentence  in  excess  of  the  legal 
limit  was  disapproved  (sec.  720,  N.  C.  & B. ; File  : MM-Dempsey,  Joseph  E/A17-20 
(300811),  Oct.  1,  1930,  approved  Oct.  20,  1930). 


1.  HEARSAY  EVIDENCE : exceptions  to  rule  against — books  of  account. 

2.  EVIDENCE,  DOCUMENTARY : (a)  copies  as  primary  evidence  ; (&)  official 

records,  introduction  of  copies. 

3.  SETTING  ASIDE:  proceedings,  finding,  and  sentence — (a)  prejudicial 

error;  (6)  important  allegations  of  specifications  not  proved. 

Accused,  a chief  commissary  steward,  U.  S.  Navy,  was  convicted  of  the  following 
charges : 
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I.  Entering  into  conspiracy  to  defraud  the  United  States  by  aiding  another  to 
obtain  the  payment  of  a false  claim  (1  specification) . The  specification  alleged  in 
effect  that  the  accused  entered  into  a conspiracy  with  one  C.  H.  Thompson  of  the 
firm  of  Klauber  Wangenheim  Company  of  San  Diego,  Calif.,  to  defraud  the 
Government  by  obtaining  payment  from  the  Government  for  supplies  which  had 
not  been  furnished. 

II.  Causing  to  be  presented  to  a person  in  the  naval  service  of  the  United  States 
for  payment  a claim  against  the  United  States,  knowing  said  claim  to  be  false 
(6  specifications).  Each  specification  alleged  in  effect  that  the  accused  while 
serving  as  a chief  commissary  steward  on  board  the  U.  S.  S.  Somers,  [P.  15] 
having  received  from  the  Klauber  Wangenheim  Company  certain  specific  articles 
of  food  and  merchandise,  did  thereafter  knowingly,  wilfully  and  falsely  cause 
to  be  presented  to  and  approved  by  the  commanding  officer  of  said  ship,  and  to 
be  presented  to  and  paid  by  the  disbursing  officer  of  said  ship,  a false  claim?  for 
supplies  alleged  to  have  been  furnished  the  United  States  by  the  said  company,  said 
claim  being  false  and  fraudulent  in  that  the  money  value  stated  on  the  face 
thereof  included  therein  the  value  of  the  items  of  merchandise  received  by  the  ac- 
cused for  his  own  personal  use.  Each  specification  further  set  out  the  number 
and  value  of  articles  alleged  to  have  been  billed  the  Government  and  then  set  out 
the  number  and  value  of  articles  actually  received  by  the  Government. 

III.  Conduct  to  the  prejudice  of  good  order  and  discipline  (7  specifications). 
Specification  1 of  this  charge  covers  the  offense  enumerated  in  the  specification 
of  charge  I,  and  specifications  2 to  7,  inclusive,  cover  the  offenses  enumerated 
in  the  specifications  of  charge  II.  The  specifications  under  this  charge  were 
preferred  to  comply  with  the  provisions  of  section  254,  Naval  Courts  and 
Boards,  which  states  in  effect  that  offenses  under  article  14,  Articles  for  the 
Government  of  the  Navy,  are  also  offenses  of  a military  character  and  con- 
stitute conduct  to  the  prejudice  of  good  order  and  discipline. 

For  the  purpose  of  showing  the  sales  methods  of  the  Klauber  Wangenheim 
Company,  the  prosecution  introduced  the  credit  manager  of  that  company. 
He  testified  in  detail  as  to  the  routine  followed  by  his  company  in  its  business 
dealings  with  the  Navy.  He  testified  that  one  Clarence  R.  Thompson  was  in 
charge  of  the  company’s  business  dealings  with  the  Navy  during  the  periods 
in  question;  that  Mr.  Thompson  is  now  deceased,  having  committed  suicide; 
that  composite  monthly  bills  were  prepared  from  memoranda  submitted  by  Mr. 
Thompson;  that  an  examination  of  the  records  of  the  company  subsequent  to 
the  death  of  Mr.  Thompson  disclosed  in  some  instances  that  items  not  on 
contract  had  been  delivered  and  that  the  composite  monthly  bills  showed  con- 
tract items  as  having  been  delivered. 

The  same  witness  further  explained  that  when  orders  for  goods  were  re- 
ceived the  original  transaction  was  recorded  by  preparing  sales  slips  which 
were  made  out  in  triplicate,  an  original  which  was  retained  by  the  company, 
a duplicate  to  accompany  the  goods,  and  a triplicate  (called  a flimsy)  which 
also  was  retained  by  the  company  for  reference  in  the  event  of  loss  of  the 
original.  Where  orders  were  made  direct  by  a representative  of  the  Govern- 
ment, receipt  for  delivery  was  made  by  signing  or  initialing  on  the  original 
by  the  party  receiving  the  goods.  Originals  of  certain  of  these  sales  slips  were 
then  introduced  in  evidence  for  identification  by  this  witness,  some  of  them 
having  [P.  16]  been  prepared  by  Mr.  Thompson,  referred  to  above,  others  by 
other  members  of  the  company.  The  accused  objected  to  the  introduction 
of  this  evidence  “on  the  ground  that  it  is  irrelevant,  immaterial,  and  incom- 
petent. That  it  is  not  the  best  evidence  by  which  said  specifications  might 
be  proved,  that  it  is  paper  evidence  which  has  not  been  identified  as  genuine, 
that  it  does  not  tend  to  prove  any  act  alleged  in  the  specification.”  The  ob- 
jection was  not  sustained. 

(1)  Held , that  the  court’s  action  in  allowing  in  evidence  these  sales  slips 
which  were  made  out  in  the  handwriting  of  C.  H.  Thompson  (now  deceased) 
was  proper  (section  389,  Naval  Courts  and  Boards,  1923)  and  also  those  sales 
slips  which  bore  the  signature  or  initials  of  the  accused.  However,  with  respect 
to  those  sales  slips  prepared  or  written  by  some  other  employee  of  the  com- 
pany and  which  did  not  bear  the  signature  or  initials  of  the  accused,  the 
court  committed  error  in  allowing  such  sales  slips  in  evidence,  there  being  no 
showing  made  that  the  parties  making  the  entries  were  unavailable  to  testify. 

The  prosecution  then  attempted  to  show  another  important  link  in  its 
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chain  of  evidence,  namely,  that  the  total  amounts  shown  on  the  sales  slips 
were  actually  charged  to  the  general  mess  of  the  U S.  S.  Somers,  and  that 
payments  had  been  made  by  the  Government  for  such  goods.  The  witness 
referred  to  above  testified  that  the  company  kept  running  accounts  on  ledger 
cards;  that  totals  from  sales  slips  were  entered  on  such  ledger  cards;  that 
such  ledger  cards  contained  entries  of  credits  received,  i.  e.,  moneys  received 
from  the  Government  for  goods  billed.  The  accused  objected  to  the  admission 
of  the  ledger  cards  on  the  same  grounds  as  he  objected  to  the  introduction  of 
the  sales  slips.  The  objection  was  not  sustained.  Held,  that  the  court’s  ruling 
was  in  error  inasmuch  as  it  was  not  shown  who  made  the  entries  on  the 
ledger  cards  and  no  explanation  was  given  showing  why  the  person  making 
the  entries  could  not  testify.  The  conditions  under  which  books  of  account  may 
be  used  in  evidence  are  definitely  set  out  in  section  378,  Naval  Courts  and 
Boards,  1923.  The  conditions  stated  in  that  section  have  not  been  compiled 
with  as  to  the  admission  of  the  ledger  cards  in  question,  and  their  admission 
in  evidence  in  this  case  was  held  to  be  prejudicial  error. 

(2 a)  For  the  purpose  of  showing  that  the  Government  had  been  billed  for 
certain  items  alleged  to  have  been  furnished  by  the  Klauber  Wangenheim  Com- 
pany, the  prosecution  introduced  as  a witness  an  officer  of  the  Supply  Corps, 
who  identified  eight  copies  of  bills  of  the  Klauber  Wangenheim  Company  charge- 
able to  the  general  mess  of  the  U.  S.  S.  Somers.  Such  copies  bore  his  certification 
as  being  true  copies.  This  witness  testified  that  the  bills  were  received  by  him 
in  triplicate,  each  of  the  copies  being  signed  by  an  officer  of  the  company ; that 
for  all  purposes  each  copy  could  have  been  construed  as  an  original;  that  he 
recognized  [P.  17]  the  signatures  of  the  officers  of  the  company;  that  the 
signed  copies  now  before  him  were  received  by  him,  together  with  the  originals ; 
that  the  copies  he  used  as  substantiating  vouchers  to  accompany  copies  of  public 
vouchers  prepared  by  himself  were  identical  with  those  now  in  evidence.  He 
stated  “That  he  did  not  know  where  the  originals  now  are,  but  that  they  were 
forwarded  to  the  Bureau  of  Supplies  and  Accounts  for  audit  and  from  there 
they  are  forwarded  to  the  General  Accounting  Office.”  Held,  that  the  court 
properly  allowed  these  signed  carbon  copies  of  dealer’s  bills  in  evidence.  Where 
it  is  shown  as  was  done  in  this  case,  that  several  copies  of  a writing  have  been 
executed  at  the  same  time  each  copy  may  be  used  as  primary  evidence  of  the 
contents  of  the  writing.  (See  sec.  90,  Underhill’s  Criminal  Evidence,  Third 
Edition.) 

(2 &)  The  witness  mentioned  in  the  preceding  paragraph,  for  the  purpose  of 
showing  that  the  Klauber  Wangenheim  Company  had  been  paid  the  amounts 
shown  in  their  composite  bills,  stated  that  he  had  made  the  disbursements  to 
that  company  for  the  account  of  the  U.  S.  S.  Somers.  Eight  copies  of  public 
vouchers  were  shown  this  witness,  who  identified  them  as  being  copies  made 
from  his  files  showing  payments  made  to  the  Klauber  Wangenheim  Company. 
This  witness  stated  that  he  prepared  the  public  vouchers  from  the  dealer’s 
bills;  and  that  the  originals  were  forwarded  to  the  Bureau  of  Supplies  and 
Accounts  for  audit  and  from  there  to  the  General  Accounting  Office. 

In  connection  with  the  introduction  of  the  public  vouchers  just  referred  to, 
the  accused  objected  principally  on  the  ground  that  the  proper  foundation  for 
their  introduction  had  not  been  made,  namely,  that  the  copies  were  not  the 
best  evidence;  that  it  was  not  shown  that  the  originals  were  not  available. 
Held,  that  the  court  erred  in  receiving  in  evidence  the  above-mentioned  copies 
of  public  vouchers,  especially  in  view  of  the  fact  that  the  witness  identified 
them  as  being  copies  made  from  his  files.  In  this  connection,  see  section  383, 
Naval  Courts  and  Boards,  1923,  which  sets  out  the  rule  to  be  followed  with 
respect  to  introducing  in  evidence  copies  of  official  records.  Such  copies  to 
be  admissible  as  primary  evidence  must  comply  strictly  with  the  statute 
authorizing  their  admission.  In  this  case  the  copies  should  have  been  obtained 
from  the  General  Accounting  Office,  properly  authenticated  and  under  the  seal 
of  that  office. 


It  was  also  noted  that  the  prosecution  failed  to  prove  items  included  in  con- 
tracts with  the  Klauber  Wangenheim  Company;  allegations  in  the  specifica- 
tions concerning  certain  items  alleged  to  have  been  purchased  by  the  accused 
for  himself  and  charged  to  the  ship;  and  allegations  as  to  items  alleged  to 
have  been  actually  delivered  aboard  for  the  general  mess. 

(3)  In  view  of  the  foregoing,  the  proceedings,  findings,  and  sentence  were 
set  aside  (File:  MM-Allen,  Clifford  D/A17-20  (300807),  August  30 
approved  September  9,  1930).  ’ 


1930, 
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[P.  18]  JURISDICTION : commanding  officer  over  enlisted  men  temporarily 

WITHIN  HIS  COMMAND,  FOR  PURPOSE  OF  DISCIPLINE. 

In  Court-Martial  Order  No.  10,  1930,  page  19,  under  the  heading,  “Jurisdiction : 
Commanding  Officer  Over  Enlisted  Men  Temporarily  Within  his  Command,  for 
Purpose  of  Discipline,”  the  citation  to  Court-Martial  Orders  appearing  at  the 
end  of  the  second  paragraph  should  be  “Court-Martial  Order  No.  4,  1918,  page 
19 ; File  28092-21 : 3,  January  16,  1918.” 


PREVIOUS  CONVICTIONS:  consideration  of.  deck  court. 

In  Court-Martial  Order  No.  8,  1930,  page  17,  under  the  heading  “Previous 
Convictions:  Consideration  of  Deck  Court,”  in  the  fourth  line  the  reference  to 
Naval  Courts  and  Boards  should  be  section  689  instead  of  section  680. 


PREVIOUS  CONVICTIONS : record  of — introduction  where  occurred  prior 

to  current  extension  of  enlistment. 

Accused  was  tried  by  general  court  martial  for  offense  committed  during 
his  current  extension  of  enlistment.  Record  of  previous  conviction  was  intro- 
duced, the  extract  from  his  service  record  book  showing  that  the  offenses 
involved  were  committed  prior  to  the  current  extension  of  enlistment.  Intro- 
duction of  such  record  of  previous  conviction  was  therefore  in  error  (sec.  691, 
N.  C.  & B.).  Since  the  accused  made  no  objection,  the  error  committed  was 
held  not  fatal  (citing  C.  M.  O.  1,  1929,  33;  see  also  C.  M.  O.  8,  1930,  18;  File: 
MM-Horr,  Gilbert  K/A17-20  ( 300613),  November  7,  1930,  approved  November 
13,  1930). 


SETTING  ASIDE:  proceedings,  finding,  and  sentence,  specification  fatally 
defective;  former  jeopardy. 

In  Court-Martial  Order  No.  8,  1930,  page  9,  in  the  first  item  under  “Remarks,” 
paragraph  3,  next  to  last  line,  the  reference  to  Naval  Courts  and  Boards  should  be 
section  649  instead  of  section  609. 


COMMISSARY  STORES : privileges — eligibility  of  certain  officials  of  the 

PUBLIC  HEALTH  SERVICE  TO  RECEIVE. 

The  act  of  March  6, 1920  (41  Stat.  507;  34  U.  S.  C.,  sec.  535),  provides,  in  part, 
as  follows : 

“Hereafter  officers  of  the  Public  Health  Service  may  purchase  quarter- 
master supplies  from  the  Army,  Navy,  and  Marine  Corps  at  the  same  price 
as  is  charged  officers  of  the  Army,  Navy,  and  Marine  Corps.” 

[P.  19]  Based  upon  this  provision  of  law,  article  1618,  Navy  Regulations,  1920, 
governing  the  use  of  commissary  stores,  was  amended  by  including  “officers  of 
the  Public  Health  Service.” 

Held:  That  the  officer  in  charge  of  the  Public  Health  Service  quarantine  and 
relief  station  and  his  administrative  assistant,  fourth  class,  are  “officers”  of  the 
Public  Health  Service  within  the  meaning  of  the  United  States  Code,  title  34, 
section  535,  and  article  1618,  Navy  Regulations,  1920,  supra,  and  are  entitled  to 
commissary  store  privileges  (File:  ET12/L11-3  (16)  (301015),  November  12, 
1930,  citing  Regulations  for  the  Government  of  the  U.  S.  Public  Health  Service, 
approved  February  9,  1926;  id.,  of  March  4,  1913,  art.  2,  par.  18;  id.,  1920). 


DEPOTS : fuel — proposed  transfer  to  navy  of  shipping  board  fuel  oil  station 

AT  MANILA. 

Having  been  granted  a provisional  permit  in  1920  by  the  Government  of  the 
Philippine  Islands  to  use  a tract  of  land  owned  by  the  Philippine  Government 
in  the  city  of  Manila  for  the  purpose  of  erecting  and  constructing  thereon  fuel 
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oil  tanks  with  necessary  pipe  line  connections  and  temporary  structures,  the 
Shipping  Board  has  since  erected  and  operated  three  55,000-barrel  tanks.  The 
Navy  has  a working  arrangement  with  the  Shipping  Board  whereby  80,000 
barrels  of  Navy  oil  may  be  stored  in  these  tanks.  The  Shipping  Board  having 
decided  now  to  dispose  of  this  station,  question  whether  this  fuel  oil  station 
can  legally  be  transferred  by  the  Shipping  Board  to  the  Navy  Department 
either  by  mutual  agreement  or  by  direction  of  the  President. 

The  act  of  Congress  whereby  the  Secretary  of  the  Navy  was  authorized  to 
establish  fuel  depots  (sec.  1552,  R.  S.),  was  repealed  by  the  act  of  March  4, 
1913  (37  Stat.  898),  and  the  effect  of  this  repeal  was  to  take  from  the  Secretary 
of  the  Navy  the  power  in  respect  to  the  establishment  of  fuel  oil  depots  without 
express  authority  of  law,  which  power  had  been  given  him  by  the  aforesaid 
section  of  the  Revised  Statutes  (citing  Pan  American  Petroleum  and  Transport 
Co.  v.  U.  S.,  273  U.  S.  456,  and  Mammoth  Oil  Co.  v.  U.  8.,  275  U.  S.  13). 

As  there  appears  to  be  no  doubt  that,  upon  the  facts  appearing,  the  Shipping 
Board  station  at  Manila  was  in  every  proper  sense  of  the  term  a fuel  oil  depot, 
and  that  it  was  because  of  that  fact  that  its  acquisition  by  the  Navy  was  desired, 
held  that  the  suggested  transfer  to  the  Navy  Department  of  the  Shipping  Board 
fuel  oil  station  at  Manila,  if  otherwise  legal,  would  be  in  violation  of  law  for 
the  reason  that  it  would  constitute  the  establishment  of  a naval  fuel  oil  depot 
at  that  place  without  legislative  authority.  Question  whether  such  transfer 
would  violate  article  XIX  of  the  Washington  treaty  (43  Stat.  1655)  not  con- 
sidered (File:  EU/N24r-2  (301016),  Nov.  25,  1930). 


[P.  20]  MISCONDUCT  AND  LINE  OF  DUTY:  naval  reservist  killed  in 

CRASH  OF  NAVY  PLANE.  HYPOTHETICAL  QUESTIONS. 

An  officer  of  the  Naval  Reserve  was  killed  as  the  result  of  the  crash  of  a 
United  States  Navy  plane. 

As  the  act  of  June  4,  1920  (41  Stat.  824  ; 34  U.  S.  C.,  sec.  943),  as  amended 
and  reenacted  by  the  act  of  May  22,  1928  (45  Stat.  710-711;  34  U.  S.  C.,  Sup. 
Ill,  sec.  943;  1929  Sup.,  L.  R.  N.  A.,  p.  573),  providing  for  payment  of  six 
months’  death  gratuity  to  the  dependent  relative  of  any  person  in  the  naval 
service  whose  death  was  incurred  from  wounds  or  disease  not  the  result  of  his 
or  her  own  misconduct,  is  not  applicable  to  a member  of  the  Naval  Reserve, 
decision  was  withheld  as  to  whether  or  not  the  death  of  the  deceased  was  in- 
curred as  a result  of  his  own  misconduct  (citing  File:  MM-Rachal,  Julian/A17- 
27  (300110),  Feb.  13,  1930,  C.  M.  O.  2,  1930,  23). 

The  question  of  line  of  duty  in  this  case  was  also  reserved  until  such  time, 
if  ever,  as  it  might  be  presented  under  circumstances  requiring  a decision  there- 
for (citing  J.  A.  G.,  File : MM-Van  Kerrebroeck,  Ernest/P2-5  (2)  (261103),  L.  R. 
N.  A.  Sup.,  pp.  120  and  121;  File:  OO-Walsh,  Sheldon  C/A17-27  (300913); 
VOL8A/17-25  ( 300929),  Oct.  7,  1930,  approved  Nov.  26,  1930). 


MISCONDUCT:  suicide;  insanity. 

An  officer  of  the  Marine  Corps  met  his  death  by  reason  of  a self-inflicted  bullet 
wound. 

The  body  of  the  deceased,  with  that  of  his  wife,  was  found  in  their  hotel  room 
at  about  3 o’clock  in  the  afternoon,  the  door  having  been  opened  with  an 
emergency  key.  The  deceased  was  found  lying  in  the  bathroom  doorway,  face 
down,  with  a bullet  wound  in  his  chest,  and  a revolver,  which  the  evidence 
showed  he  had  purchased  the  day  before,  beneath  him.  His  wife  was  uncon- 
scious but  still  alive,  with  three  deep  gashes  in  her  head.  A hatchet,  which 
the  deceased  had  likewise  purchased  the  day  before,  was  in  the  room.  This 
evidence  clearly  pointed  to  the  conclusion  that  the  deceased  inflicted  the  mortal 
wounds  discovered  on  his  wife  and  that  he  then  committed  suicide  by  shoot- 
ing himself  with  his  own  revolver. 

In  cases  of  suicide  the  misconduct  status  depends  upon  whether  or  not  the 
deceased  was  sane  or  insane  at  the  moment  of  taking  his  life  (N.  O.  & B.,  sec. 
1029).  The  Navy  Department  has  taken  the  position  that  in  the  absence  of 
material  evidence  of  insanity  other  than  the  act  of  suicide,  the  deceased  must 
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be  held  to  have  been  sane  at  the  moment  of  taking  his  life  (citing  C.  M.  O.  2, 
1930,  1 ; N.  C.  & B.,  sec.  1029 ; C.  M.  O.  2,  1928,  27 ; C.  M.  O.  10,  1926,  11 ; C.  M.  O. 
10  1927;  23;  File:  OO — Syman,  Ralph/A17-24  (300329);  00  Staud,  Ben- 
jamin F/A17-27  (300913);  OO-Phelps,  Wood  war  d/A17-27  (300917). 

[P.  21  [ The  facts  in  this  case  relative  to  the  mental  condition  of  the  deceased 
prior  to  his  death  were  meager.  The  only  evidence  bearing  thereon  was 
furnished  by  two  witnesses  who  saw  him  in  a lunch  room  about  1:30  a.  m.  of 
the  day  he  was  found  dead,  the  declaration  of  a retired  medical  officer  who 
had  treated  him  on  several  occasions  over  a period  of  10  years,  and  those  infer- 
ences which  may  be  made  from  the  act  of  self-destruction  and  its  attendant 
circumstances. 

The  two  witnesses  who  observed  the  deceased  in  the  lunchroom  testified  that 
he  “acted  like  he  was  drunk.”  One  witness  declared  that  he  had  a “wild  look 
out  of  his  eyes”  and  that  he  staggered.  While  this  evidence  had  a bearing  on 
the  mental  condition  of  the  deceased  at  that  time,  yet  it  cannot  in  itself  be  the 
basis  of  an  inference  of  insanity,  and  is  merely  a fact  to  be  considered  along 
with  the  other  evidence.  The  declaration  of  the  retired  medical  officer  failed 
to  reveal  any  facts  upon  which  to  base  an  opinion  that  the  deceased  was  insane, 
as  nothing  was  recited  therein  bearing  on  the  deceased’s  mental  condition  except 
that  he  appeared  to  worry  somewhat  about  his  wife. 

The  tragedy  which  preceded  the  deceased’s  death,  while  gruesome  in  the  ex- 
treme, has  too  many  parallels  in  everyday  life  to  warrant  any  conclusion  that 
the  perpetrator  thereof  was  necessarily  insane.  In  view  of  all  the  evidence 
in  this  case,  held  that  the  facts  presented  did  not  warrant  a finding  of  insanity, 
and  accordingly  that  death  was  the  result  of  own  misconduct  (File:  OO-Creecy, 
Richard  B/A17-27  (301007),  Nov.  10,  1930). 


PAY  : ADDITIONAL,  ENLISTED  MEN  ASSIGNED  TO  SUBMARINES  FOR  TEMPORARY  DUTY. 

Paragraph  206,  Force  Instructions,  Submarine  Divisions,  Asiatic,  provides: 

“206.  Each  officer  and  enlisted  man  attached  to  Submarine  Divisions, 
Asiatic,  shall  make  at  least  one  submerged  run  on  a submarine  annually 
during  this  duty  with  Submarine  Divisions.  Commanding  officers  of  surface 
vessels  will  submit  report  on  last  day  of  each  quarter,  giving  number  of 
men  and  names  of  officers  who  have  not  made  the  required  submerged  run.” 

Article  D-5321  (4),  Bureau  of  Navigation  Manual,  1925,  issued  pursuant  to 
the  act  of  April  9,  1928  (45  Stat.  412;  34  U.  S.  C.,  sec.  888,  Supp.  1929),  pro- 
vides for  payment  of  additional  submarine  pay  to  those  enlisted  men  who  are 
“regularly  attached  to  submarines  in  commission.”  The  duty  performed  by 
enlisted  men  on  submarines  under  orders  issued  pursuant  to  paragraph  206, 
supra,  is  stated  to  be  “temporary  duty”  and  “expires  at  the  end  of  one  day’s 
operations  under  way.”  Therefore,  such  men  are  not  “regularly  attached  to 
submarines  in  commission”  within  the  meaning  of  the  above-cited  law  and 
[P.  22]  regulations  issued  pursuant  thereto,  but,  on  the  contrary  are  only 
temporarily  attached  to  submarines  in  commission  for  the  specific  purpose  of 
performing  the  special  temporary  duty  required  under  their  orders.  Accord- 
ingly, held  that  such  enlisted  men  are  not  entitled  to  submarine  pay  for  tem- 
porary duty  thus  performed  (File:  MM/L16-4  (28)  (301103),  Nov.  17,  1930). 


PROMOTION : examination,  marine  corps  ; officer  failing  to  qualify  ; two 

STATUTORY  BOARDS  CONVENED  IN  CASE  OF;  APPEAL. 

An  officer  of  the  Marine  Corps  whose  professional  examination  had  been  con- 
ducted before  a supervising  officer  was  found  by  a statutory  board,  before  which 
he  did  not  appear  in  person,  to  be  qualified  mentally,  physically,  and  profession- 
ally, but  not  morally.  In  accordance  with  the  customary  practice,  no  final 
action  on  the  aforesaid  record  wras  taken  by  the  Navy  Department,  but  the 
officer  was  ordered  to  appear  in  person  before  another  statutory  board,  which 
found  him  qualified  mentally,  physically,  and  morally,  but  not  professionally. 
He  appealed  to  the  Secretary  of  the  Navy  from  this  latter  finding,  which  had 
been  approved  by  the  Acting  Secretary  of  the  Navy  in  accordance  with  the 
recommendation  of  the  Major  General  Commandant.  His  appeal  was  based  on 
the  following  grounds:  (1)  Certain  errors  alleged  to  have  been  made  in  his 
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first  examination  in  that  the  board  considered  certain  unfavorable  matters  of 
record  relative  to  incidents  that  occurred  prior  to  his  last  examination,  whereby 
he  was  promoted  to  the  rank  of  captain;  (2)  that  the  second  board  reexamined 
him  professionally  although  he  had  previously  satisfied  the  first  board  as  to 
his  professional  qualifications;  (3)  that  since  the  record  of  the  first  board  was 
submitted  to  the  second  one,  the  latter  illegally  considered  unfavorable  matter 
of  record  that  arose  prior  to  his  last  promotion. 

The  second  statutory  board  was  directed  to  conduct  its  proceedings  in  accord- 
ance with  Naval  Courts  and  Boards.  The  members  of  the  board  were  required 
by  oath  to  “honestly  and  impartially  examine  and  report”  upon  the  case  of  the 
officer  “now  before  the  board  and  about  to  be  examined.”  It  was  the  duty  of 
the  board  to  commence  the  examination  of  this  officer  anew  in  order  that  the 
board  could  pass  on  his  mental,  physical,  professional,  and  moral  qualifica- 
tions. There  was  no  authority  in  Naval  Courts  and  Boards,  in  the  precept 
convening  the  board,  or  in  the  candidate’s  orders  for  the  board  to  accept  the 
conclusions  reached  by  the  prior  board  as  to  his  qualifications.  Therefore,  the 
record  of  the  examination  conducted  by  the  prior  board  had  no  ultimate  effect 
in  the  determination  of  the  candidate’s  fitness  for  promotion,  and  his  first 
ground  for  appeal  could  be  dismissed  by  stating  that  the  actions  of  the  first 
board  were  not  considered  in  the  determination  of  his  fitness  for  promotion. 
TP.  23]  Though  unnecessary  to  discuss  further  this  ground  for  appeal,  it 
was  considered  pertinent  to  point  out  that  while  the  unfavorable  matter 
referred  to  incidents  that  actually  occurred  prior  to  his  examination  for  promo- 
tion to  captain,  those  incidents  were  actually  investigated  after  said  examina- 
tion, and  were,  therefore,  properly  considered  by  the  board,  even  if  the  act  of 
June  18,  1878  (34  U.  S.  C.  sec.  276),  be  regarded  as  applicable  to  the  Marine 
Corps.  The  first  ground  for  appeal  was  accordingly  held  to  be  without  merit. 

As  to  the  second  ground  for  appeal,  as  pointed  out  above,  the  ultimate 
determination  of  the  officer’s  fitness  for  promotion  began  with  the  second  statu- 
tory board,  and  it  accordingly  was  required  to  examine  him  professionally.  It 
was  without  authority  to  accept  the  prior  board’s  finding  as  to  his  professional 
qualifications.  Whether  or  not  the  officer  was  qualified  professionally  was  a 
question  of  fact  for  determination  by  members  of  the  board  who  were  sworn 
to  “honestly  and  impartially”  examine  and  report  upon  the  case  before  them. 
In  the  absence  of  any  evidence  to  the  contrary  it  must  be  presumed  that  the 
members  of  the  board  performed  their  duties  as  required  by  law,  and  in  accord- 
ance with  their  oath.  The  officer  having  submitted  no  evidence  tending  to 
raise  a doubt  as  to  the  accuracy  of  this  determination  of  fact,  his  second  ground 
for  appeal  was  considered  to  be  without  merit. 

The  third  ground  for  appeal  was  that  the  second  statutory  board,  by  having 
in  its  possession  the  record  of  the  first,  illegally  considered  unfavorable  mat- 
ters of  record  that  arose  prior  to  his  last  promotion.  Conceding  for  purposes 
of  argument  the  truth  of  this  contention,  it  can  be  dismissed  by  stating  that 
no  harm  was  done.  The  unfavorable  matter  pertained  only  to  the  officer’s 
moral  fitness,  and  he  was  found  morally  qualified  by  the  second  statutory  board. 
It  had  no  bearing  whatsoever  on  his  professional  qualifications.  His  third 
ground  for  appeal  was  therefore  considered  to  be  without  merit. 

In  view  of  the  above,  held  that  the  appeal  in  this  case  was  without  merit,  and 
it  was  accordingly  denied  (File:  OO-Taylor,  Thad  T/A17-28  (300826),  Sep- 
tember 30,  1930). 


SECRETARY  OF  THE  NAVY : succession  to  act  as — assistant  to  the  chief 

OF  NAVAL  OPERATIONS. 

The  act  of  May  27,  1930  (46  Stat.  ch.  344 ; U.  S.  C.,  pamphlet  supplement, 
title  5,  section  426a),  provides,  in  part,  as  follows: 

“An  officer  of  the  active  list  of  the  Navy  may  be  detailed  as  Assistant 
to  the  Chief  of  Naval  Operations,  and  such  officer  shall  receive  the  highest 
pay  of  his  rank,  and  in  case  of  the  death,  resignation,  absence,  or  sickness 
of  the  Chief  of  Naval  Operations,  shall,  until  otherwise  directed  by  the 
[P.  24]  President,  as  provided  by  section  6 of  title  5,  perform  the 
duties  of  such  chief  until  his  successor  is  appointed  or  such  absence  or 
sickness  shall  cease.” 

Held:  That  the  duties  of  the  Secretary  of  the  Navy  are  not  part  of  the  duties 
of  the  Chief  of  Naval  Operations  within  the  meaning  of  the  act  of  May  27, 
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1930,  above  quoted,  but  are  the  duties  of  another  and  different  office,  notwith- 
standing the  fact  that,  under  exceptional  conditions,  the  individual  duly 
appointed  and  commissioned  as  Chief  of  Naval  Operations  may  be  required 
to  perform  the  duties  of  the  Secretary  of  the  Navy.  It  follows  that  the  afore- 
said act  of  May  27,  1930,  in  providing  that  the  Assistant  to  the  Chief  of  Naval 
Operations  shall,  under  certain  conditions,  temporarily  perform  the  duties  of 
the  Chief  of  Naval  Operations,  did  not  intend  to  provide,  and  properly  con- 
strued does  not  provide,  that  the  Assistant  to  the  Chief  of  Naval  Operations 
shall  be  in  line  of  succession  to  act  as  Secretary  of  the  Navy  (File:  EN1/A3-1 
(301103),  Nov.  7,  1930). 


TREATIES : effect  on  prior  statutes  ; legislative  action  necessary  to  effectu- 
ate LONDON  TREATY  FOR  THE  LIMITATION  AND  REDUCTION  OF  NAVAL  ARMAMENT. 

VESSELS  OF  THE  NAVY : conversion  of  u.  s.  s.  Wyoming  into  a training 

SHIP  UNDER  LONDON  TREATY  FOR  THE  LIMITATION  AND  REDUCTION  OF  NAVAL  ARMA- 
MENT. 

Treaty  provisions  which  are  not  self-executing,  such  as  those  vesting  discre- 
tion in  the  United  States  with  respect  to  the  disposal  of  a naval  vessel,  require 
legislative  action  to  give  them  efficacy,  as  the  United  States  in  such  matters 
must  express  itself  through  Congress,  which  has  the  exclusive  power  under 
the  Constitution  “to  provide  and  maintain  a Navy” ; 

A later  treaty  will  not  be  regarded  as  repealing  an  earlier  statute  by  implica- 
tion, unless  the  two  are  absolutely  incompatible  and  the  statute  cannot  be 
enforced  without  antagonizing  the  treaty; 

Unless  a contrary  intention  is  clearly  indicated,  treaty  provisions  should  be 
construed  not  as  of  themselves  making  changes  in  domestic  laws  but  as  con- 
templating that  the  various  parties  signatory  will  enact  appropriate  legislation 
and  promulgate  proper  rules  to  effectuate  the  ends  which  they  are  designed 
to  accomplish. 

Applying  the  above  principles,  held  that  the  London  Treaty  for  the  Limitation 
and  Reduction  of  Naval  Armament  (S.  Doc.  141,  71st  Cong.  2d  sess.)  does 
not  empower  the  executive  branch  of  the  United  States  Government  to  anticipate 
the  decision  of  Congress  by  proceeding  to  convert  the  Wyoming  into  a training 
ship  in  the  manner  provided  by  the  treaty,  in  advance  of  legislative  action, 
and  that,  even  if  the  proposed  changes  in  the  Wyoming  might  otherwise  legally 
be  made  at  this  time,  such  action  could  not  be  taken  without  compliance  with 
the  acts  of  March  2,  1907,  and  August  29,  1916  (5  U.  S.  C.,  sec.  468),  which 
[P.  25]  in  terms  require  that  repairs  or  changes  to  capital  ships  “shall  be 
made  only  after  appropriations  in  detail  are  provided  for  by  Congress,”  if  the 
estimated  cost  of  such  repairs  or  changes  exceeds  $300,000  (File:  BB32/S28-1 
(301119),  Nov.  28,  1930,  citing  Robertson  v.  General  Electric  Company,  32  Fed. 
(2d)  495;  certiorari  denied,  280  U.  S.  571;  In  re  Stoffregen,  6 Fed.  (2d)  943; 
certiorari  denied,  269  U.  S.  569;  Neely  v.  Henkel , 180  U.  S.  109,  121;  Johnson  v. 
Browne,  205  U.  S.  309,  321). 


VESSELS  OF  THE  NAVY : transferred  to  coast  and  geodetic  survey — dis- 
position OF,  WHEN  NO  LONGER  SO  REQUIRED,  U.  S.  S.  RANGER. 

“USE”  : DEFINED. 

Under  the  general  authority  contained  in  section  8557,  Compiled  Statutes 
(sec.  4686,  Rev.  Stat.,  33  U.  S.  C.,  sec.  885),  on  January  25,  1919,  the  President 
approved  the  transfer  of  the  U.  S.  S.  Ranger  from  the  Navy  to  the  Coast  and 
Geodetic  Survey.  This  transfer  was  requested  by  the  Department  of  Commerce 
“for  the  use  of  the  Coast  and  Geodetic  Survey.”  The  Department  of  Com- 
merce having  now  decided  to  place  this  vessel  out  of  commission,  question  as  to 
whether,  under  the  law,  it  must  be  returned  to  the  Navy  Department  for  dis- 
position or  whether  it  may  be  referred  to  the  Chief  Coordinator  for  his  approval 
of  the  sale  in  accordance  with  law. 

The  word  “use”  does  not  import  a permanent  transfer,  but  implies  that  the 
custody  only  is  involved.  In  other  instances  where  transfers  of  naval  vessels 
have  been  made  to  various  departments  of  the  Government  it  has  been  held 
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that  such  transfers  effected  merely  a change  of  custody ; that  the  vessels  con- 
tinued to  be  naval  vessels  and  should  be  returned  to  the  Navy  when  no  longer 
desired  by  the  departments  to  which  transferred  (citing  J.  A.  G.  opinion  of 
Feb.  1,  1929,  DD33/L11-3  (281222),  C.  M.  O.  2,  1929,  16;  id.,  Jan.  29,  1926,  File 
3788-293).  Moreover,  other  vessels  transferred  to  the  Coast  and  Geodetic  Sur- 
vey at  the  same  time  and  under  the  same  circumstances  as  the  Ranger,  when 
no  longer  so  needed,  have  been  returned  to  the  Navy.  (See,  for  example,  File 
28905-42/6-31,  Dec.  3,  1919.) 

In  view  of  the  foregoing,  held  that  only  the  custody  of  the  U.  S.  S.  Ranger 
had  been  transferred;  that  said  vessel  has  continued  to  be  a vessel  of  the 
Navy;  and  that  it  should  be  returned  to  the  custody  of  the  Secretary  of  the 
Navy  for  retention  or  disposition  in  conformity  with  the  applicable  statutes 
(File:  QS12/L11-3  (20)  (301103),  Nov.  18,  1930). 

C.  M.  O.  12—1930 

[P.  5]  1.  CHARGES  AND  SPECIFICATIONS:  (a)  specification  not  found 

IN  DUE  FORM  AND  TECHNICALLY  CORRECT — PROCEDURE.  CONVENING 
AUTHORITY  IMPROPERLY  DIRECTING  THAT  TRIAL  PROCEED  ; (b)  SPECIFI- 
CATION FAILING  TO  ALLEGE  AN  OFFENSE;  FAILING  TO  REPORT  SHORTAGE 
OF  MONEY — SHIP’S  SERVICE  FUNDS  NOT  PUBLIC  FUNDS;  (c)  SPECIFICA- 
TION SUPPORTING  CHARGE  OTHER  THAN  THAT  UNDER  WHICH  LAID; 
EMBEZZLEMENT. 

2.  SETTING  ASIDE:  proceedings  and  findings,  specification  falling 

TO  ALLEGE  AN  OFFENSE. 

Lieutenant  (Junior  Grade)  Francis  M.  Heddens,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  commander  Destroyer  Squadrons,  Scouting 
Fleet,  United  States  Fleet,  on  board  the  U.  S.  S.  Dobbin,  on  August  26,  1930, 
and  was  convicted  of  the  following  charges: 

Charge  I. — Scandalous  conduct  tending  to  the  destruction  of  good  morals  (2 
specifications,  as  ship’s  service  officer,  submitting  false  balance  sheet — 1,  proved ; 
2,  proved  in  part). 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specifica- 
tions, 1,  as  ship’s  service  officer,  giving  bad  check  as  cash  to  his  relief — proved ; 
2,  embezzlement — proved. 

Charge  III. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (failing  to  report  deficiency  in  money  belonging  to  ship’s  service). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  September  19,  1930,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence,  and  referred  the  record  to  the  Secretary  of  the  Navy  for 
transmisison  to  the  President. 

On  November  2,  1930,  the  Judge  Advocate  General  placed  the  following 
remarks  on  the  record: 

(la)  “2.  It  is  noted,  page  1 of  record,  that  prior  to  arraignment  the  ac- 
cused ‘objected  to  the  specification  under  charge  III  on  the  ground  that  no 
offense  is  alleged,  since  there  is  no  regulation  which  requires  a person  to 
report  immediately  a shortage  of  funds  other  than  public  money.’  The 
court  sustained  the  objection  and  directed  the  judge  advocate  to  com- 
municate that  information  to  the  convening  authority.  [P.  6]  On  August 
26,  1930,  the  convening  authority  addressed  a communication  to  the  judge 
advocate,  in  part,  as  follows: 

“ ‘2.  You  will  invite  the  attention  of  the  court  to  article  80,  U.  S.  Navy 
Regulations  1920,  and  inform  the  court  that  the  convening  authority  con- 
siders that  the  specification  of  charge  three  does  support  the  charge. 

“ ‘3.  You  will  proceed  to  try  the  accused  on  this  charge  and  specification. 

“The  convening  authority  in  directing  the  court  to  proceed  with  the  trial 
did  not  follow  the  prescribed  procedure,  which  requires  in  such  a case  that 
the  convening  authority  state  his  reasons  why  he  believes  the  specification 
to  be  in  due  form  and  technically  correct  and  direct  the  court  to  reconsider 
its  findings  thereon.  (See  sec.  835,  Naval  Courts  and  Boards,  1923, 
note  73;  C.  M.  O.  4,  1929,  7). 
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(1&)  “3.  It  is  the  opinion  of  this  office  that  the  specification  of  charge  III, 
which  was  the  specification  found  not  in  due  form  and  technically  correct 
by  the  court,  does  not  allege  an  offense  and  does  not  therefore  support 
the  charge.  The  specification  in  question  reads  as  follows : 

“Tn  that  Francis  M.  Heddens,  now  a lieutenant  (junior  grade),  U.  S. 
Navy,  while  so  serving  on  board  the  U.  S.  S.  Goff,  as  ship’s  service  officer 
in  charge  of  the  ship’s  service  on  board  said  ship,  having,  on  or  about 
May  22,  1930,  discovered  the  fact  that  there  was  a deficiency  of  a sum  of 
money  of  the  amount  of  about  eight  hundred  fifteen  dollars  and  twenty-two 
cents  ($815.22)  in  the  cash  on  hand,  said  money  being  property  of  the 
ship’s  service  of  the  U.  S.  S.  Goff,  which  the  said  Heddens  had,  between 
May  25,  1927,  and  the  date  first  aforesaid,  received  into  his  possession, 
custody,  and  control  as  ship’s  service  officer  as  aforesaid  for  the  said 
U.  S.  S.  Goff  and  for  which  said  sum  of  money  the  said  Heddens  was 
responsible,  did,  on  or  about  May  22,  1930,  on  board  said  ship,  neglect 
and  fail  to  report  to  proper  authority  the  aforesaid  deficiency.’ 

“As  noted  in  the  letter  from  the  convening  authority  directing  the  court 
to  proceed  with  the  trial,  article  80,  U.  S.  Navy  Regulations,  is  relied  upon 
as  his  authority  for  preferring  the  specification.  From  a careful  reading 
of  that  article  of  Navy  Regulations  but  one  inference  can  be  drawn, 
namely,  that  only  money  or  property  belonging  to  the  Government  (in  the 
official  custody  of  the  Navy)  is  to  be  covered.  Ship’s  service  funds  while 
they  are  of  a quasi-official  character  are  not  public  funds  and  are  therefore 
not  within  the  purview  of  article  80,  U.  S.  Navy  Regulations.  In  this 
connection  attention  is  invited  to  section  263,  Naval  Courts  and  Boards, 
1923,  covering  offenses  involving  ‘Embezzling  military  property  of  the 
United  States.’  In  that  section  will  be  found  the  following : 

[P.  7]  “ ‘Care  must  be  observed  in  charging  this  offense  that  the  property 

is  of  the  United  States  and  intended  for  the  military  or  naval  service. 
Post  exchange  funds,  for  example,  are  not  such  property.’ 

“The  above  statement  with  respect  to  post  exchange  funds  applies  equally 
as  well  to  ship’s  service  store  funds. 

“4.  From  the  foregoing  it  is  the  opinion  of  this  office  that  the  specifica- 
tion of  charge  III  does  not  allege  an  offense,  and  does  not  support  the 
charge. 

(lc)  “5.  It  is  further  noted  in  reviewing  this  record  that  specification  2 
of  charge  II  ‘Conduct  to  the  prejudice  of  good  order  and  discipline’ 
alleges  the  offense  of  ‘embezzlement.’  An  offense  of  this  character  is  spe- 
cifically provided  for  in  section  275,  Naval  Courts  and  Boards,  and  that 
section  provides  that  the  charge  ‘Scandalous  Conduct  Tending  to  the  De- 
struction of  Good  Morals’  shall  be  used.  Sample  specification  4 of  that 
section  covers  the  specification  in  question.  Inasmuch  however  as  the 
specification  supports  the  charge  ‘Scandalous  conduct  tending  to  the  de- 
struction of  good  morals,’  it  is  the  opinion  of  this  office  that  the  placing 
of  it  under  ‘Conduct  to  the  prejudice  of  good  order  and  discipline’  did  not 
operate  to  the  substantial  prejudice  of  the  accused  (sec.  741  (b),  Naval 
Courts  and  Boards,  1923). 

(2)  “6.  In  view  of  the  fact,  as  noted  in  paragraph  4 above,  that  the 
specification  of  charge  III  does  not  allege  an  offense,  it  is  recommended 
that  the  proceedings  and  findings  under  charge  III  and  specification  there- 
under be  set  aside. 

“7.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings  on  charges  I and  II,  and  specifications  thereunder, 
and  the  sentence,  and  the  action  of  the  convening  authority  thereon,  are 
legal. 

«g  * * * »» 

On  November  11,  1930,  the  Secretary  of  the  Navy  approved  the  remarks 
and  recommendation  of  the  Judge  Advocate  General  and  in  accordance  there- 
with set  aside  the  proceedings  and  findings  under  charge  III  and  specification 
thereunder.  On  the  same  date  he  submitted  the  record  of  proceedings  to  the 
President  of  the  United  States  with  the  recommendation  that  the  sentence 
of  dismissal  be  confirmed. 

On  December  1,  1930,  the  sentence  was  confirmed  by  the  President  (File: 
A6-5  (6)/EEl  (301201)). 
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CLEMENCY : recommendation  for,  approved. 

Chief  Boatswain  Jay  Smith,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander  Fleet  Base  Force,  U.  S.  Fleet,  on  board  the 
U.  S.  S.  Medusa , on  November  3,  1930,  and  was  convicted  of  the  following 
charges : 

Charge  I. — Drunkenness. 

[P.  8]  Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary 
of  the  Navy  (possession  on  board  ship  of  intoxicating  liquor). 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade  of  chief 
boatswain  and  to  lose  fifty  dollars  of  his  pay  per  month  for  a period  of  one 
year,  total  loss  of  pay  amounting  to  six  hundred  dollars.  The  court  unanimously 
recommended  the  accused  to  the  clemency  of  the  reviewing  authority  “in  view  of 
the  mental  and  physical  condition  of  the  accused  at  the  time  of  commission  of 
the  offense  and  his  excellent  reputation  for  sobriety  and  ability.” 

On  November  25,  1930,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“The  proceedings,  findings,  and  sentence  in  the  attached  general  court- 
martial  case  of  Chief  Boatswain  Jay  Smith,  U.  S.  Navy,  are  approved,  but  in 
view  of  the  unanimous  recommendation  to  clemency  the  loss  of  pay  is  reduced 
to  the  loss  of  fifty  dollars  ($50)  per  month  of  his  pay  for  a period  of  two 
months,  total  loss  of  pay  amounting  to  one  hundred  dollars  ($100). 

“The  accused  will  be  released  from  arrest  and  restored  to  duty/’ 


CLEMENCY : recommendation  for,  disapproved — exercise  of,  by  court. 

Chief  Pay  Clerk  John  A.  L.  Mason,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  Destroyer  Squadrons,  Scouting  Fleet,  United 
States  Fleet,  on  board  the  U.  S.  S.  Dobbin,  on  November  11,  1930,  and  was  found 
guilty  by  plea  of  the  following  charges : 

Charge  I. — Absence  from  station  and  duty  after  leave  had  expired. 

Charge  II. — Drunkenness. 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade  and  to  lose 
fifty  dollars  of  his  pay  per  month  for  a period  of  six  months,  total  loss  of  pay 
amounting  to  three  hundred  dollars.  The  members  of  the  court  unanimously 
recommended  the  accused  to  the  clemency  of  the  reviewing  authority  “in  con- 
sideration of  the  general  efficiency  in  the  performance  of  his  duty  as  a chief  pay 
clerk,  and  previous  good  character  as  testified  by  to  two  witnesses  and,  in  view 
of  the  extenuating  circumstance,  in  that  he  missed  the  sailing  of  his  ship  by  less 
than  an  hour.” 

On  November  14,  1930,  the  convening  authority  approved  the  proceedings,  find- 
ings, and  sentence. 

On  November  25, 1930,  the  Chief  of  the  Bureau  of  Navigation  placed  the  follow- 
ing remarks  on  the  record : 

“1.  The  Department  has  emphasized  repeatedly  in  court-martial  orders 
that  the  provisions  of  article  5 (51)  of  [P.  9]  the  Articles  for  the  Govern- 
ment of  the  Navy  must  be  scrupulously  followed  and  that  the  exercise  of 
clemency  is  a prerogative  of  the  convening  and  reviewing  authorities.  These 
court-martial  orders  have  full  force  and  effect  for  the  guidance  of  all  persons 
in  the  Naval  Establishment. 

“2.  The  inadequacy  of  the  sentence  adjudged  cannot  but  carry  the  convic- 
tion that  the  sentence  of  the  court  was  in  fact  an  action  in  clemency,  and  the 
Chief  of  this  Bureau  recommends  disapproval  of  the  court’s  recommendation 
for  clemency. 

«<3  * * * *> 

On  December  3,  1930,  the  Secretary  of  the  Navy  approved  the  remarks  and 
recommendation  of  the  Chief  of  the  Bureau  of  Navigation. 


CLEMENCY : recommendation  for,  disapproved — previous  convictions. 

Lieutenant  Commander  Francis  M.  Collier,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  naval  operating 
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base,  Hampton  Roads,  Va.,  on  October  15,  1930,  and  was  convicted  of  the  fol- 
lowing charge : Drunkenness. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service.  Five  of  the  members  of  the  court  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority,  placing  the  following  remarks  on  the 
record : 

“The  record  of  previous  convictions  shows  two  since  the  beginning  of 
the  present  year  and  one  in  1925,  all  for  the  same  offense.  This,  together 
with  the  actions  and  appearance  of  the  accused  during  his  present  trial, 
has  impressed  the  undersigned  members  of  the  court  with  his  abnormality 
and  the  feeling  that  he  is  possibly  a more  fit  subject  for  medical  survey 
and  treatment  than  for  dismissal  as  result  of  a sentence  of  a general  court 
martial. 

“In  view  of  the  foregoing,  of  his  long  service,  including  service  in  the 
Mexican,  Haitian,  and  Dominican  campaigns,  the  fact  that  he  served  with 
distinction  during  the  World  War,  and  that  the  evidence  in  the  present  case 
established  the  fact  that  the  offense  was  committed  while  he  was  a patient 
in  the  hospital  and  on  authorized  shore  leave,  that  his  appearance  was 
neat,  that  he  was  perfectly  orderly  and  dressed  in  civilian  clothing  so  that 
he  did  not  make  any  disgraceful  spectacle  of  the  uniform,  we  strongly 
recommend  Lieutenant  Commander  Francis  M.  Collier,  U.  S.  Navy,  to  the 
clemency  of  the  reviewing  authority.” 

[P.  10]  On  November  7,  1930,  the  Chief  of  the  Bureau  of  Navigation  placed 
the  following  remarks  on  the  record: 

“This  Bureau  has  given  careful  consideration  to  the  recommendation  to 
clemency  signed  by  five  members  of  the  court.  A careful  examination  of 
the  medical  record  of  this  officer  fails  of  any  positive  indication  of  mental 
derangement  or  disorder,  and  in  view  of  the  previous  convictions  for  the 
same  offense,  which  were  submitted  to  the  court,  the  recommendation  for 
clemency  in  this  case  is  disapproved. 

“ * * 

On  November  13,  1930,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  submitted  the  record  of  proceedings  to  the  President 
of  the  United  States  with  the  recommendation  that  the  sentence  of  dismissal 
be  confirmed.  On  December  1,  1930,  the  President  confirmed  the  sentence  (File : 
A6-5  (6)/EEl  (301201). 


CLEMENCY : recom mendatiopst  for,  not  approved. 

Passed  Assistant  Paymaster  Thomas  C.  Edrington,  Supply  Corps,  U.  S.  Navy, 
was  tried  by  general  court  martial  by  order  of  the  Secretary  of  the  Navy  at 
the  naval  operating  base,  Hampton  Roads,  Va.,  on  November  7,  1930,  and  was 
convicted  of  the  following  charges: 

Charge  I. — Scandalous  conduct  tending  to  the  destruction  of  good  morals 
(embezzling  merchandise,  property  of  wardroom  and  passenger  mess). 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (failing,  as  wardroom  and  passenger  mess  treasurer,  to  include  in  a 
monthly  statement  sum  of  money  owed  to  said  mess  by  a civilian  of  Shanghai, 
China). 

The  court  sentenced  the  accused  to  lose  one  hundred  fifty  numbers  in  his 
grade. 

The  members  of  the  court  unanimously  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  consideration  of  his  long  and  faithful 
service,  his  heretofore  excellent  performance  of  duty,  as  evidenced  by  his  official 
record  and  fitness  reports,  and  of  his  previous  good  reputation  for  trustworthi- 
ness and  reliability.” 

On  December  19,  1930,  the  Acting  Secretary  of  the  Navy  approved  the  pro- 
ceedings, findings,  and  sentence. 
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FINDINGS : acquittal  to  be  set  forth  in  record  where  finding  is  not  Gun/rr. 

Lieutenant  (Junior  Grade)  James  A.  McBride,  U.  S.  Navy,  was  tried  by 
general  court  martial  convened  by  order  of  the  Secretary  of  the  Navy  at  the 
Navy  Yard,  Washington,  D.  C.,  on  September  22,  1930,  on  the  following  charges : 

[P.  1]  Charge  I. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2 
specifications,  passing  bad  checks). 

Charge  II. — Absence  from  station  and  duty  without  leave. 

Additional  charge. — Conduct  unbecoming  an  officer  and  a gentleman  (exhibit- 
ing dishonorable  indifference  to  just  debts). 

The  court  convicted  the  accused  of  charge  I and  the  additional  charge,  and 
acquitted  him  of  charge  II. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  November  4, 1930,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Lieutenat  (Junior  Grade)  James  A.  McBride,  U.  S.  Navy, 
it  is  noted  that  the  findings  of  the  court  on  the  second  charge  read  as  fol- 
lows : 

“ ‘The  specification  of  the  second  charge  not  proved,  and  that  the  accused, 
James  A.  McBride,  lieutenat  junior  grade,  U.  S.  Navy,  is  of  the  second  charge 

not  guilty.* 

“In  recording  the  above  findings  the  court  did  not  comply  with  that  por- 
tion of  section  684,  Naval  Courts  and  Boards,  1923,  which  reads  as  follows : 

“ ‘In  a general  court  martial  in  case  the  finding  is  “not  guilty”  upon  any 
charge,  the  explicit  statement  should  immediately  follow  that  the  court 
acquits  the  accused  of  such  charge.’ 

“Inasmuch,  however,  as  the  intention  of  the  court  to  acquit  may  be 
regarded  as  a necessary  reference  from  its  finding  upon  the  charge,  the 
omission  from  the  record  of  the  customary  statement  expressing  such  inten- 
tion is  not  material  (C.  M.  O.  7,  1929,  14). 

“2.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings  and  sentence  are  legal. 

«g  * * * » 

On  November  11,  1930,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence  and  the  remarks  of  the  Judge  Advocate  General.  On 
the  same  date  he  submitted  the  record  of  proceedings  to  the  President  of  the 
United  States  with  the  recommendation  that  the  sentence  of  dismissal  be  con- 
firmed. On  December  1,  1930,  the  sentence  was  confirmed  by  the  President 
(File:  A6-5  (6)/EEl  (301201). 


ACCUSED:  to  be  informed  of  his  rights. 

Accused,  who  was  without  counsel,  made  a statement  to  the  court  not  under 
oath.  The  record  of  proceedings  failed  to  show  that  the  provisions  of  section 
590,  Naval  Courts  and  Boards,  were  complied  with.  In  this  connection  at- 
tention was  invited  [P.  12]  to  section  876,  Naval  Courts  and  Boards,  setting 
forth  the  entry  which  is  required  to  appear  after  the  accused  makes  an  oral 
statement  when  he  is  not  represented  by  counsel  (Op.  J.  A.  G.,  File  MM- 
Hoffman,  Coleman/A17-20  (301125),  Dec.  9,  1930). 


CHALLENGE:  accused — record  failing  to  show  right  was  accorded  to,  sum- 
mary court  martial. 

The  record  of  proceedings  of  a summary  court  martial  failed  to  show,  as 
is  required,  that  the  accused  was  accorded  the  right  of  challenge  (secs.  931, 
824  (49),  and  622,  N.  C.  & B.).  Therefore,  the  Secretary  of  the  Navy  directed 
that  the  court  be  reconvened  for  the  purpose  of  correcting  this  error  if 
clerical;  if,  however,  it  was  an  omission  in  fact  from  the  proceedings,  it  was 
directed  that  no  correction  be  made,  but  a statement  to  that  effect  be  made 
in  the  record  of  proceedings  in  revision  (File:  MM-Viles,  Frederic  R/A17-21 
(301219),  Dec.  19,  1930). 
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1.  CHARGES  AND  SPECIFICATIONS:  specifications  ambiguous;  failing  to 

ALLEGE  AN  OFFENSE;  LEAVING  POST  WITHOUT  PERMISSION  FROM  PROPER  AU- 
THORITY; DECK  COURT. 

2.  SENTENCES : loss  of  pay,  deck  court — exceeding  legal  limitation. 

3.  CHECKAGE  OF  PAY : record  failing  to  show,  where  sentence  includes 

LOSS  OF  PAY. 

4.  SETTING  ASIDE:  proceedings,  finding  and  sentence,  specification  fail- 

ing TO  allege  an  offense;  former  jeopardy. 

(1)  A deck  court  specification  alleged  that  accused  “did,  on  November  12, 
1930,  at  or  about  11 : 30  p.  m.,  leave  his  post  without  permission  from  proper 
authority.” 

Held,  that  the  foregoing  specification,  in  addition  to  being  ambiguous,  failed 
to  allege  an  offense.  If  the  offense  intended  to  be  preferred  was  “Absence 
without  leave,”  the  fact  that  the  accused  absented  himself  from  his  station 
and  duty  should  have  been  alleged.  On  the  other  hand,  if  the  offense  intended 
to  be  preferred  was  that  the  accused  left  his  station  and  duty  before  being 
regularly  relieved,  there  should  have  been  averments  to  the  effect  that  the 
accused  had  been  regularly  posted  as  a sentinel  and  that  he  left  his  post 
before  being  regularly  relieved.  As  it  was  not  clear  which  of  the  above  offenses 
was  intended  to  be  preferred  and  inasmuch  as  neither  offense  was  properly 
alleged  by  the  language  employed,  the  specification  was  considered  to  be 
fatally  defective. 

(2)  The  sentence  adjudged  in  this  case  included  loss  of  pay  in  the  amount 
of  $15.  Inasmuch  as  the  rate  of  pay  of  the  accused  was  $21  per  month  the 
maximum  loss  of  pay  to  which  he  could  have  been  legally  sentenced  was  two- 
thirds  of  one  month’s  pay  or  $14  (art.  64  (b),  A.  G.  N.). 

[P.  13]  (3)  It  was  further  noted  that  the  record  failed  to  show  checkage 

of  pay  in  accordance  with  the  terms  of  the  sentence  as  required  by  section  983, 
Naval  Courts  and  Boards. 

(4)  In  view  of  the  facts  set  forth  in  paragraphs  (1)  above,  the  Secretary  of 
the  Navy  directed  that  the  proceedings,  finding,  and  sentence  in  this  case  be 
set  aside.  Attention,  however,  was  invited  to  the  fact  that  the  accused  might 
again  be  brought  to  trial  for  this  offense  upon  a properly  drawn  specification 
as  proceedings  upon  a fatally  defective  specification  do  not  constitute  former 
jeopardy  (sec.  649,  N.  C.  & B. ; File:  MM-Doyle,  Arthur  G/A17-22  (301210),  Dec. 
12, 1930). 


1.  CHARGES  AND  SPECIFICATIONS : specification  failing  to  allege  an 

OFFENSE — BORROWING  CLOTHING,  SUMMARY  COURT  MARTIAL. 

2.  PROPER  AUTHORITY : what  constitutes. 

3.  SETTING  ASIDE : proceedings  and  finding,  specification  failing  to  allege 

an  offense. 

A summary  court-martial  specification  alleged  that  accused  without  proper 
authority,  borrowed  from  a gunner’s  mate  third  class  “one  dress  white  jumper 
of  the  naval  uniform  bearing  the  rating  badge  of  a gunner’s  mate  third  class.” 
The  convening  authority  stated  that  in  preferring  this  specification  he  had 
relied  on  article  122  (3),  U.  S.  Navy  Regulations,  which  had  been  incorporated 
verbatim  and  published  to  the  ship’s  personnel  as  Ship’s  Standing  Order  No.  2. 
Article  122  (3)  of  the  U.  S.  Navy  Regulations  reads  as  follows: 

“(3)  Enlisted  personnel  are  forbidden  to  have  in  their  possession  with- 
out permission  from  proper  authority  any  article  of  wearing  apparel  or 
bedding  belonging  to  any  person  in  the  Navy  other  than  themselves .” 
(Italics  supplied.) 

Held:  (1)  That  the  specification  referred  to  above  was  fatally  defective. 
It  did  not  constitute  a violation  of  article  122  (3),  supra,  for  the  reason  that 
the  specification  did  not  allege  that  the  article  of  wearing  apparel  in  question 
was  in  fact  the  property  of  a person  in  the  Navy  other  than  the  accused. 
Such  an  allegation  is  essential  in  order  to  negative  the  possibility  that  the 
article  of  wearing  apparel  was  the  property  of  the  accused  or  was  the  prop- 
erty of  a person  not  in  the  naval  service.  It  also  serves  to  identify  the  property 
in  order  to  effectually  protect  the  accused  against  a second  prosecution  based 
on  the  same  transaction. 
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(2)  In  preferring  specifications  for  similar  offenses  arising  in  the  future, 
it  was  suggested  that  sample  specification  13  appearing  in  section  249,  Naval 
Courts  and  Boards,  charge  II,  be  followed  as  closely  as  possible.  If  a man 
in  the  naval  service  has  in  his  possession  wearing  apparel  of  another  person 
in  the  naval  service,  the  mere  fact  that  the  owner  loaned  same  to  him  does 
not  constitute  possession  with  permission  from  proper  authority  [P.  14]  in- 
asmuch as  article  122  (2),  U.  S.  Navy  Regulations  specifically  prohibits  such 
a loan  except  when  authorized  by  competent  authority.  Permission  from 
competent  authority  as  here  used  is  construed  to  mean  permission  from  the 
commanding  officer  of  the  man  or  his  proper  representative. 

(3)  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
proceedings  and  finding  on  the  specification  concerned  be  set  aside.  The  pro- 
ceedings and  finding  on  another  specification  and  the  sentence  being  legal,  the 
sentence  was  not  disturbed  (File:  MM-Rauscher,  Charles  H/17-21  (300911), 
Dec.  12,  1930). 


CHARGES  AND  SPECIFICATIONS : specification  failing  to  allege  an 

OFFENSE — POSSESSION  OF  INTOXICATING  LIQUOR,  DECK  COURT. 

SETTING  ASIDE : proceedings,  finding  and  sentence  ; specification  failing 
to  allege  an  offense  ; former  jeopardy. 

A deck-court  specification  alleged  that  accused  did  “knowingly  and  wilfully 
have  in  his  possession  when  entering  the  main  gate  at  the  Navy  Yard,  Charles- 
ton, S.  C.,  one-half  gallon  of  intoxicating  liquor.” 

Held:  That  this  specification  was  fatally  defective  in  that  it  failed  to  state 
an  offense,  there  being  nothing  in  the  specification  to  show  that  the  possession 
of  intoxicating  liquor  by  the  accused  was  without  proper  authority  or  not  as 
authorized  for  medical  purposes  (citing  secs.  198  and  199,  N.  C.  & B.). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, findings,  and  sentence  be  set  aside.  However,  attention  was  invited 
to  the  fact  that  the  accused  might  be  brought  to  trial  again  for  this  offense 
on  a properly  drawn  specification  as  proceedings  upon  a fatally  defective  speci- 
fication do  not  constitute  former  jeopardy  (sec.  649,  N.  C.  & B. ; File:  MM- 
Blottin,  Leo/A17-21  (301212),  Dec.  12,  1930). 


CHARGES  AND  SPECIFICATIONS : specification  failing  to  allege  an 

OFFENSE — REMOVING  FOOD  FROM  WARDROOM  PANTRY,  DECK  COURT. 

SETTING  ASIDE : proceedings,  finding,  and  sentence  ; specification  failing 

to  ALLEGE  an  offense. 

A deck-court  specification  alleged  that  accused,  without  permission  from 
proper  authority,  removed  two  sandwiches  and  a hand  full  of  figs,  said  food 
being  the  property  of  the  wardroom  mess  of  said  ship. 

Held:  That  this  specification  was  fatally  defective  in  that  it  failed  to  state 
an  offense.  A specification  must  on  its  face  allege  facts  which  constitute  a 
violation  of  some  law,  regulation,  or  custom  of  the  service.  If  the  offense 
alleged  does  not  constitute  a violation  of  some  law,  regulation,  or  well-known 
custom  of  the  service  of  which  judicial  notice  can  be  taken,  the  facts  must  be 
alleged  with  particularity  in  order  to  show  that  some  offense  was  [P.  15] 
committed  (Naval  Digest  1916,  p.  70,  par.  103;  sec.  198,  N.  C.  & B.). 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  proceedings, 
finding,  and  sentence  be  set  aside  (File:  MM-Smith,  Gilbert  M/A17-21  (301212), 
Dec.  12,  1930). 


CIVIL  AUTHORITIES:  detention  by,  as  defense  to  charge  of  absence  over 
leave;  charges  not  preferred  by  civil  authorities. 

COURT:  judge  of  fact. 

Two  enlisted  men,  who  were  represented  by  counsel,  were  convicted  by  deck 
courts  of  the  offense  of  absence  from  station  and  duty  after  leave  had  expired. 
They  appealed  from  this  conviction  in  accordance  with  section  984  (18),  Naval 
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Courts  and  Boards,  basing  their  appeals  on  that  part  of  section  248,  Naval 
Courts  and  Boards,  which  reads  as  follows: 

“Thus,  if  it  is  proved  that  his  unauthorized  absence  was  solely  due  to 
his  arrest  and  detention  by  the  civil  authorities,  which  detention  was 
followed  by  an  acquittal  in  the  civil  court,  the  accused  should  be  acquitted 
in  the  court-martial  proceedings.” 

The  evidence-  adduced  in  these  cases  tended  to  show  that  the  accused  were 
held  by  civil  authorities  in  connection  with  an  injury  to  a woman,  which 
injury  occurred  in  a hotel  where  the  accused  were  guests.  They  were  later 
released  without  charges  having  been  brought  against  them  by  the  civil  authori- 
ties, and  immediately  following  such  release,  were  delivered  to  the  naval 
authorities. 

It  will  be  noted  from  the  above  excerpt  from  section  248,  Naval  Courts  and 
Boards,  that,  in  order  for  a detention  by  civil  authorities  to  operate  as  a valid 
defense  to  absence  after  leave  had  expired,  there  should  be  an  acquittal  in  the 
civil  court.  Section  248,  following  the  sentence  above  quoted,  reads  as  follows : 

“If,  however,  the  unauthorized  absence  was  caused  by  the  misconduct 
of  the  accused,  as  evidenced  by  his  conviction  in  the  civil  court  or  in  the 
court-martial  proceedings  for  such  misconduct  or  by  proof  of  such  mis- 
conduct through  the  introduction  of  evidence  during  his  trial  for  absence 
over  leave,  such  facts  do  not  constitute  a legal  defense  to  the  unauthor- 
ized absence.”  (Italics  supplied.) 

Evidence  was  adduced  in  these  cases,  without  objection  by  the  accused,  tending 
to  establish  misconduct  on  the  part  of  the  accused,  sufficient  to  justify  de- 
tention by  the  civil  authorities.  It  is  immaterial  that  the  civil  authorities  did 
not  see  fit  to  prosecute  the  accused.  The  evidence  tending  to  establish  mis- 
conduct constituted  a question  of  fact  which  it  was  competent  for  the  deck 
court  to  decide  upon  all  of  the  evidence  adduced.  It  is  the  general  policy  of 
the  Navy  Department  not  to  interfere  with  findings  of  fact  that  are  supported 
by  competent  evidence. 

[P.  16]  In  view  of  the  above,  held,  that  the  deck  courts  in  these  cases  were 
legal  in  all  respects  and  accordingly  the  appeals  were  denied  (File:  MM- 
Allison,  W.  J./A17-22  (301119)  ; MM-King,  Wm.  R./A17-22  (301119),  Dec. 
19,  1930). 


DECK  COURTS  : constitution  of. 

NAVAL  COURTS  AND  BOARDS  AND  COURT-MARTIAL  ORDERS : conven- 
ing AUTHORITY  FAILING  TO  FOLLOW. 

Where  a first  lieutenant,  U.  S.  Marine  Corps,  acted  as  deck  court  officer  of 
a court  convened  by  a captain,  U.  S.  Marine  Corps,  attention  was  invited  to 
section  972  (3),  Naval  Courts  and  Boards,  which  provides  that  “officers  shall 
not  be  ordered  as  deck-court  officers  who  are  below  the  rank  of  lieutenant  in 
the  Navy  or  captain  in  the  Marine  Corps,  * * *.”  In  compliance  with  fur- 

ther provisions  of  said  section,  where  no  officer  of  the  required  rank  other 
than  the  commanding  officer  is  attached  to  the  command  the  convening  au- 
thority should  himself  act  as  deck-court  officer. 

Although  the  deck  court  in  question  was  not  illegally  constituted  (citing 
C.  M.  O.  4,  1930,  7),  it  was  considered  by  the  Navy  Department  that  failure 
to  comply  with  the  provision  of  Naval  Courts  and  Boards  referred  to  above 
indicated  not  only  a reprehensible  lack  of  familiarity  with  that  publication, 
which  is  promulgated  for  the  guidance  of  the  naval  service,  but  also  a neglect 
on  the  part  of  the  convening  authority  to  familiarize  himself  with  court- 
martial  orders,  which  have  the  same  weight  as  Naval  Courts  and  Boards. 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  convening 
authority  familiarize  himself  with  the  important  phase  of  his  duties  which  has 
to  do  with  legal  matters  in  the  administration  of  discipline  (File:  MM-King, 
Stanley /A17-22  (301219);  File:  MM-Richeson,  Robert  B/A17-22  (301219), 
Dec.  19,  1930). 
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PRECEPT : order  for  trial  antedating. 

A precept  was  dated  October  25,  1930,  and  the  order  for  trial  October  24, 
1930.  In  this  connection  attention  was  invited  to  section  577,  Naval  Courts 
and  Boards. 

While  the  procedure  in  bringing  the  accused  to  trial  in  the  manner  described 
above  was  clearly  irregular,  held  that  it  was  not  so  serious  an  irregularity 
as  to  invalidate  the  proceedings  (File:  MM-Blondheim,  Lawrence  C/A17-20 
(3010291,  Dec.  3,  1930,  approved  Dec.  10,  1930,  citing  C.  M.  O.  211,  1919;  Naval 
Digest  1921,  p.  24,  par  30;  C.  M.  O.  8,  1928,  11). 


[P.  17]  PRINCIPALS  AND  ACCESSORIES:  accessory  before  fact — what 

CONSTITUTES  THEFT. 

Accused  was  tried  and  convicted  of  the  charge  “Theft,”  one  of  the  specifica- 
tions thereunder  alleging  the  theft  of  a saxophone.  A witness  for  the  prosecu- 
tion testified  that  he  had  already  been  tried  and  found  guilty  by  general  court 
martial  for  the  theft  of  the  identical  saxophone  for  which  the  accused  in  this 
case  was  being  tried,  and  he  stated  that  he  alone  was  responsible  for  the  theft. 
Later,  on  cross  examination  as  a defense  witness,  he  testified  that  the  accused 
knew  that  he  (witness)  was  going  to  steal  the  saxophone;  that  the  accused 
checked  out  with  him  on  liberty  and  that  he  (witness)  then  procured  the  stolen 
instrument  from  the  place  he  had  concealed  it. 

Held:  That  the  prosecution  failed  to  establish  a prima  facie  case  against  the 
accused  on  the  above  specification  of  the  charge.  At  most  the  evidence  showed 
merely  that  the  accused  knew  that  another  person  intended  to  steal  the  saxo- 
phone. In  order  to  show  that  a person  is  an  accessory  before  the  fact  and 
therefore  a principal,  in  the  commission  of  an  offense,  it  is  essential  that  such 
person  be  shown  to  be  an  accomplice.  In  this  connection  attention  was  invited 
to  section  211,  Naval  Courts  and  Boards,  which  reads  as  follows : 

“Principals  and  accessories. — Section  332  of  the  Penal  Code  reads:  ‘Who- 
ever directly  commits  any  act  constituting  an  offense  defined  in  any  law  of 
the  United  States,  or  aids,  abets,  counsels,  commands,  induces,  or  procures 
its  commission  is  a principal.’  It  follows  from  this  that  no  distinction  is 
to  be  made  in  charging  accessories  and  principals.  An  accessory  after  the 
fact  should  be  charged  under  the  seventeenth  paragraph  of  the  8th  A.  G.  N. 
(sec.  247).” 

In  order,  however,  to  charge  an  accessory  as  a principal,  it  must  be  shown  that 
he  did  one  of  the  things  enumerated  in  the  statute,  namely,  that  such  person 
aided,  abetted,  etc.,  in  the  commission  of  the  offense. 

Attention  was  also  invited  to  section  125,  Underhill’s  Criminal  Evidence  (3d 
edition),  which  reads  in  part  as  follows: 

“An  accomplice,  as  the  word  is  used  in  this  and  the  following  paragraphs, 
is  a person  who  unites,  or  is  in  some  way  concerned  in  the  commission  of 
a crime  for  which  the  accused  is  on  trial.  This  includes  principals  and 
accessories  whether  before  or  after  the  fact.  A person  against  whom  there 
is  sufficient  evidence  to  indict  for  the  crime  upon  which  the  accused  is 
standing  trial,  is  his  accomplice  * * * That  one  is  an  accomplice  must 

be  shown  by  proof  * * * Mere  knowledge  or  belief  that  a crime  is  to 

be  committed  or  has  been  committed  and  the  concealment  of  such  knowl- 
edge does  not  render  a witness  an  accomplice  unless  he  aided  or  partici- 
pated in  the  commission  of  the  crime.  Under  the  [P.  18]  rule  that  par- 
ticipation in  the  crime  is  required  to  constitute  an  accomplice,  the  mere 
concealment  of  knowledge  that  a crime  has  been  committed  does  not  make 
a person  concealing  his  knowledge  an  accomplice  * * 

It  having  been  shown  in  the  present  case  that  the  accused  only  had  knowledge 
that  another  person  was  going  to  commit  an  offense,  and  it  not  having  been 
shown  that  the  accused  participated  in  any  way  in  the  commission  of  the 
offense,  he  could  not  legally  be  found  guilty  of  the  particular  offense  alleged. 
Therefore  the  finding  under  this  specification  of  the  charge  was  disapproved 
(File:  MM-Tharp,  George  E/AI7-20  (301016),  Dec.  1,  1930,  approved  Dec.  9, 
1930). 
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SENTENCES : exceeding  legal  limitations  ; drunkenness  on  duty. 

Accused  having  been  convicted  of  “Drunkenness  (on  duty)”  was  sentenced 
to  reduction  in  rating,  confinement  for  24  months,  bad-conduct  discharge  and 
accessories. 

In  view  of  the  provisions  of  section  720,  Naval  Courts  and  Boards,  prescrib- 
ing confinement  for  1 year  and  dishonorable  discharge  as  the  limitation  of 
punishment  for  the  above  offense  in  the  case  of  an  enlisted  man,  the  sentence 
imposed  was  in  excess  of  the  legal  limitation.  Accordingly,  that  portion  of 
the  sentence  relating  to  confinement  with  corresponding  accessories  in  excess 
of  one  year,  the  legal  limitation,  was  set  aside  (File:  MM-Antinovich,  John 
J/A17-20  (301013),  Nov.  15,  1930). 


SENTENCES : illegal — deprivation  of  liberty,  deck  court. 

A deck-court  sentence  included  deprivation  of  liberty  for  a period  of  thirty 
days.  As  deprivation  of  liberty  except  on  a foreign  station,  in  which  case  it 
must  be  so  stated  in  the  sentence,  is  not  one  of  the  punishments  authorized 
by  article  30,  Articles  for  the  Government  of  the  Navy,  which  punishments,  as 
modified  by  article  64  (b),  Articles  for  the  Government  of  the  Navy,  are 
the  only  ones  which  may  be  legally  adjudged  by  a sentence  of  a deck  court,  the 
Secretary  of  the  Navy  directed  that  that  part  of  the  sentence  involving  de- 
privation of  liberty  be  set  aside  (File:  MM-Breland,  Euclid  W/A17-22  (301219), 
Dec.  19,  1930). 


SENTENCES : reconsideration  of  record  returned  to  court  for. 

A court  having  sentenced  an  accused  to  confinement  for  six  months  and  bad- 
conduct  discharge,  the  convening  authority  returned  the  record  of  proceedings 
to  the  court,  calling  attention  to  sections  696  and  883,  footnote  28,  Naval 
Courts  and  Boards,  and  directed  the  court  to  reconvene  for  the  purpose  of 
reconsidering  [P.  19]  its  sentence.  The  court  thereupon  revoked  its  previous 
sentence  and  sentenced  the  accused  the  same  as  originally  except  that  it 
included  reduction  in  rating  and  accessories,  conforming  to  the  provisions 
of  sections  696  and  883,  supra. 

The  action  of  the  convening  authority  in  returning  the  record  to  the  court 
for  reconsideration  of  its  sentence  would  appear  to  be  in  contravention  of  the 
President’s  published  policy,  as  outlined  in  Court  Martial  Order  309,  1919,  2 
(incorporated  in  section  744,  Naval  Courts  and  Boards),  wherein  it  is  stated 
that  no  authority  will  return  a record  of  trial  to  any  military  tribunal  for 
reconsideration  of  the  sentence  originally  imposed  with  a view  to  increasing 
its  severity.  (See  also  C.  M.  O.  12,  1921,  9;  C.  M.  O.  12,  1921,  14;  C.  M.  O.  4, 
1922,  10.) 

In  view  of  the  foregoing,  that  portion  of  the  sentence  relating  to  accessories 
and  reduction  in  rating  was  set  aside  (File:  MM-Bondi,  Jos/A17-20  (301027), 
Nov.  22,  1930,  approved  November  28,  1930). 


WITNESSES:  impeachment — proof  of  contradictory  statements;  procedure; 

summary  court  martial. 

SETTING  ASIDE : finding  on  specification  because  of  prejudicial  error. 

Accused  having  been  charged,  inter  alia,  with  being  incapacitated  for  duty 
through  previous  indulgence  in  intoxicating  liquors  to  such  an  extent  as  to 
necessitate  his  relief  from  duty  in  the  engineroom,  the  defense  introduced 
as  its  principal  witness  a chief  pharmacist’s  mate,  who  examined  the  accused 
immediately  after  the  latter’s  relief  from  duty.  This  witness  testified  that 
the  accused  was  not  under  the  influence  of  alcoholic  liquor  and  that  there 
was  no  evidence  of  alcohol  on  his  breath. 

After  the  defense  had  rested,  the  accused’s  commanding  officer  was  recalled 
as  a witness  in  rebuttal  and  over  the  accused’s  objection  was  permitted  to 
impeach  the  testimony  of  the  witness  referred  to  above  by  testifying  as  to 
certain  contradictory  statements  made  by  said  witness  to  him  (accused’s 
commanding  officer),  immediately  following  the  medical  examination. 
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Before  contradictory  statements  of  a witness  can  be  proved  against  him,  his 
attention  must  be  called  with  as  much  certainty  as  possible  to  the  time,  place, 
attending  circumstances,  and  persons  to  whom  the  statements  have  been  made. 
This  procedure  is  necessary  in  order  to  afford  the  witness  an  opportunity 
to  deny,  qualify  or  explain  the  previous  statements  (citing  sec.  516,  N.  C.  & B. ). 

In  this  case,  the  witness  in  question  was  not  interrogated  as  to  whether  he 
had  made  statements  to  his  commanding  officer  at  variance  with  the  testimony 
given  by  him  while  on  the  witness  stand.  Thus,  the  necessary  ground  work 
for  the  impeachment  of  his  testimony  was  not  laid  and  the  objection  of  the 
accused  to  the  introduction  of  impeaching  testimony  should  have  been  sustained. 
[P.  20]  The  testimony  of  the  witness  whose  testimony  was  impeached  was 
of  the  utmost  importance  to  the  defense.  As  it  could  not  be  known  to  what 
extent  the  improper  procedure  commented  upon  above  affected  the  court  in 
giving  or  denying  credence  to  his  testimony,  it  must  be  held  that  such  error 
invalidated  the  proceedings  on  the  specification  involved  (citing  C.  M.  O.  1,  1923, 
10).  Accordingly,  the  Secretary  of  the  Navy  directed  that  the  finding  on  said 
specification  be  set  aside.  As  the  proceedings  on  another  specification,  the  find- 
ing thereunder,  and  the  sentence  were  legal,  the  sentence  was  not  disturbed 
(File:  MM-McNally,  Peter  A/A17-21  (301212),  Dec.  12,  1930). 


BIDS  : GUARANTEE  ; ANNUAL  BID  BOND  EXECUTED  BY  CORPORATION  NOT  EFFECTIVE  AS 

TO  ITS  LESSEE. 

A bid  purporting  to  be  that  of  the  Threadwell  Tool  Company,  a corporation 
organized  and  existing  under  the  laws  of  the  State  of  Massachusetts,  bore  the 
signature  “The  Threadwell  Tool  Company,  Mechanics’  Tool  & Wrench  Co.  Lessee. 
By  Louis  E.  Peck,  Manager.”  In  lieu  of  the  execution  of  the  guaranty  required 
by  section  3719,  Revised  Statutes  (34  U.  S.  C.,  sec.  562),  there  appeared  the 
notation  “Annual  Guarantee  on  File.” 

While  the  Threadwell  Tool  Company  had  executed  an  annual  bid  bond  with 
the  American  Surety  Company,  which  bond  was  filed  in  the  Bureau  of  Supplies 
and  Accounts,  Navy  Department,  the  records  failed  to  show  that  an  annual  bid 
bond  had  been  filed  by  the  Mechanics’  Tool  & Wrench  Company.  The  signature 
affixed  to  the  bid  indicated  that  the  Threadwell  Tool  Company  and  the  Me- 
chanics’ Tool  & Wrench  Company  were  separate  organizations,  and  there  was 
nothing  in  the  papers  submitted  to  show  a legal  relation  between  them.  The 
affixing  of  the  word  “lessee”  after  the  name  of  the  Mechanics’  Tool  & Wrench 
Company  was  not  sufficient  to  transfer  the  obligation  of  the  guarantor  on  the 
“annual  guarantee  on  file”  of  the  Threadwell  Tool  Company  to  a bid  of  the 
Mechanics’  Tool  & Wrench  Company,  without  the  written  consent  of  the  guar- 
antor. Therefore,  held,  that  the  bid  in  question  was  not  legally  guaranteed 
(File:  QM/L4-2  (301218),  Dec.  27,  1930). 


BOARDS  OF  INVESTIGATION : defendant  as  witness  before. 

An  officer  who  had  been  made  a defendant  before  a board  of  investigation, 
and  who  was  without  counsel,  was  called  as  a witness  by  the  recorder.  This 
procedure  was  in  direct  violation  [P.  21]  of  section  1054,  Naval  Courts  and 
Boards,  and  accordingly  his  testimony  was  not  competent  evidence  against 
himself.  (Compare  section  465,  Naval  Courts  and  Board.)  However,  there  was 
other  competent  evidence  before  the  board  upon  which  its  opinion  in  the  case 
might  properly  be  based. 

Subject  to  the  above,  the  proceedings,  findings,  and  opinion  of  the  board  of 
investigation  in  the  case  were  held  legal  (File:  NA9/A17-25  (301112),  Nov.  22, 
1930,  approved  Dec.  23,  1930). 


1.  COMMISSIONER  OF  PATENTS:  discretionary  power  in  issuing  patents, 

EXERCISE  OF* — LEGAL  EFFECT. 

2.  PATENTS:  assignment  prior  to  issuing  of  patent;  reservation  of  rights 

BY  INVENTOR  CONSTRUED  AS  LICENSE  BACK  TO  HIM. 

Inventors  of  certain  improvements  in  torpedoes  executed  an  instrument  pur- 
porting to  assign  to  the  Government  of  the  United  States  their  entire  right, 
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title,  and  interest  in  and  to  this  invention,  covered  by  an  application  for  patent 
filed  with  the  Commissioner  of  Patents,  expressly  reserving  to  themselves,  how- 
ever, “the  foreign  and  commercial  rights.”  This  instrument  having  been  duly 
accepted  for  the  United  States,  and  recorded  in  the  Patent  Office,  patent  thereon 
was  subsequently  issued  to  the  Government  of  the  U.  S.  The  inventors  now 
contend  that  the  instrument  referred  to  above  was  intended,  and  is  to  be  con- 
strued as  being  merely  a license  to  the  Government  of  the  United  States,  and 
request  that  a proposed  interpretation  of  the  contract  to  this  effect  be  executed 
and  recorded. 

The  rule  to  be  applied  in  the  interpretation  of  this  instrument  has  been  stated 
in  the  following  language : “An  assignment  of  rights  secured  by  letters  patent 
is  a contract,  and  like  other  contracts  it  is  to  be  construed  so  as  to  carry  out 
the  intentions  of  the  parties  thereto”  (20  R.  C.  L.  1185).  Here  the  inventors 
not  only  called  the  instrument  an  assignment,  and  repeatedly  described  the 
rights  to  be  transferred  to  the  United  States  in  apt  language  to  constitute  an 
assignment,  but  they  furher  made  plain  their  intention  by  expressly  authorizing 
the  Commissioner  of  Patents  to  issue  letters  patent  for  their  invention  to  the 
Government  of  the  United  States  in  and  to  the  same : 

“It  is  very  clear  that  an  assignment  of  an  invention  pending  applica- 
tion containing  a request  that  the  patent  issue  to  the  assignee,  and  being 
duly  recorded,  will  vest  the  complete  legal  title  to  the  patent,  when  granted, 
in  the  assignee.  Gayler  v.  Wilder,  10  How.  477,  13  L.  Ed.  504.  In  such 
ease  the  assignor  retains  no  title  legal  or  equitable”  ( Wende  v.  Horine, 
191  Fed.  620,  621). 

(1)  The  Federal  statutes  provide  that  patents  may  be  granted  and  issued  to 
the  inventor  or  to  the  “assignee”  of  the  inventor,  if  the  assignment  first  be 
entered  of  record  in  the  Patent  Office  (secs.  4886,  4895,  R.  S. ; 85  U.  S.  C.,  secs. 
31,  34).  In  the  present  case  the  patent  was  in  fact  issued  to  the  United  States 
as  the  [P.  22]  assignee  of  the  coinventors.  If  there  was  no  valid  assignment, 
it  necessarily  follows  that  there  was  no  lawful  assignee  under  this  statute  and 
no  valid  and  effective  patent  has  been  issued.  This,  however,  cannot  be  accepted 
by  the  Navy  Department  as  the  fact.  When  the  statute  authorized  the  Com- 
missioner of  Patents  to  grant  and  issue  patents  to  the  assignee  of  the  inventor 
or  discoverer,  if  the  assignment  were  first  entered  of  record  in  the  Patent  Office, 
it  empowered  the  Commissioner  to  determine  whether  an  instrument  purporting 
to  be  an  assignment  and  so  recorded  in  the  Patent  Office  was  in  law  and  in  fact 
what  it  purported  to  be  so  that  a patent  might  lawfully  issue  to  the  party 
named  therein  as  assignee  of  the  inventor.  That  the  Commissioner  did  in  the 
present  case  and,  having  satisfied  himself  that  the  instrument  now  in  question 
constituted  a valid  assignment,  he  accordingly  issued  and  granted  the  patent  to 
the  Government  of  the  United  States  as  assignee  of  the  coinventors.  This 
determination  by  the  Commissioner  of  Patents  was  fully  supported  by  his 
decisions  in  Ex  parte  Dudley  (C.  D.  1913,  45,  187  O.  G.  829)  and  Ex  pa?te 
Rowan  d (C.  D.  1905,  63,  114  O.  G.  2091)  and  must  now  be  regarded  as  final  and 
conclusive  upon  the  executive  branch  of  the  Government.  (See  Allen  v.  Blunt , 
Fed.  Case  No.  216;  Seymour  v.  Osborne,  78  U.  S.  (11  Wall.)  516,  538,  543; 
Butterworth  v.  Hoe,  112  U.  S.  50,  67 ; Morgan  v.  Daniels,  153  U.  S.  120,  125 ; 
United  Shoe  Machinery  Corp.  v.  Muther,  288  Fed.  283,  287 ; 34  Op.  Atty.  Gen. 
250,  254-255.) 

In  view  of  the  foregoing,  held,  that  the  instrument  in  question  was  in  legal 
effect  an  assignment  to  the  Government  of  the  United  States  of  all  the  right, 
title,  and  interest  of  the  inventors  in  the  said  patent,  and  that  the  decision  of 
the  Patent  Office  to  this  effect  is  conclusive  upon  the  executive  branch  of  the 
Government. 

(2)  Further  held:  That  the  reservation  of  the  foreign  and  commercial  rights 
by  the  coinventors  was  not  repugnant  to  their  assignment,  but  according  to  the 
precedents,  the  legal  effect  of  such  a reservation  is  the  same  as  though  the 
grantor  had  made  an  unqualified  transfer  of  the  patent  to  his  assignee  and  had 
at  the  same  time  received  from  the  assignee  a license  back  {Frankfort  Whiskey 
Process  Co.  v.  Pepper  et  al.,  26  Fed.  336 ; see  also  Sirocco  Engineering  Co.  et  al. 
v.  Monarch  Ventilator  Co.,  184  Fed.  84 ; Same  v.  B.  F.  Sturtevant  Co.,  208  Fed. 
147,  153;  Pope  Manufacturing  Co.  of  Connecticut  v.  Clark,  46  Fed.  789,  792; 
Russell  v.  Kern,  58  Fed.  382;  Littlefield  v.  Perry,  88  U.  S.  (21  Wall.)  205,  219- 
222;  Ex  parte  Rowand,  C.  D.  1905,  63;  114  O.  G.  2091). 
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From  the  above  it  followed  that  the  proposed  instrument,  referred  to  above, 
which  purported  to  construe  the  aforesaid  assignment  as  having  granted  merely 
a license  to  the  Government  of  the  United  States,  could  not  legally  be  executed 
by  the  United  States  (File:  A13-1  (301003),  Dec.  16,  1930). 


[P.  23]  EQUALIZATION  ACT  : line  running  mate  of  staff  officer  promoted, 

STAFF  OFFICER  LATER  PASSED  OVER;  NEW  RUNNING  MATE  ASSIGNED; 

OPINION  OF  ATTORNEY  GENERAL  IN  RE. 

LOSS  OF  NUMBERS : ‘‘passed  over”  distinguished  from. 

Upon  the  enactment  of  the  Equalization  Act  of  June  10,  1926  (44  Slat.  714; 
34  U.  S.  C.  Sup.  Ill,  secs.  348  to  348  (t)  inclusive),  and  in  accordance  with 
the  provisions  of  section  6 thereof,  Captain  (then  Commander)  Daniel  T. 
Ghent,  U.  S.  Navy,  was  assigned  as  the  line  running  mate  of  Commander  (then 
Lieutenant  Commander)  Charles  E.  Parsons,  Supply  Corps,  U.  S.  Navy.  Com- 
mander Ghent  was  shortly  thereafter  promoted  to  captain  through  selection 
by  a line  board  in  session  on  the  day  the  above  act  was  approved.  By  reason 
of  the  higher  rank  of  his  running  mate,  Commander  (then  Lieutenant  Com- 
mander) Parsons  became  eligible  for  consideration  for  advancement  as  provided 
by  section  14  of  said  act. 

Commander  (then  Lieutenant  Commander)  Parsons*  name,  together  with 
thirty-eight  others  of  the  rank  of  lieutenant  commander  in  the  Supply  Corps, 
was  submitted  to  a selection  board  convened  in  the  following  month  (July,  1926) 
as  eligible  to  be  considered  for  advancement  to  the  rank  of  commander.  The 
board  certified  twenty-five,  not  including  Commander  (then  Lieutenant  Com- 
mander) Parson,  but  including  some  officers  who  were  junior  to  him  in  service. 

Section  10  of  the  Equalization  Act,  supra,  provides  as  follows : 

“Sec.  10.  If  the  running  mate  of  a staff  officer  be  promoted  to  a higher 
rank  and  such  staff  officer  be  considered  by  a selection  board  for  such  rank 
but  fail  to  be  selected  for  advancement  thereto,  by  the  report  of  such  board 
as  approved  by  the  President,  such  staff  officer  shall  have  assigned  as  his 
new  running  mate  the  line  officer  not  promoted  who  was  next  senior  to  his 
former  running  mate  in  the  rank  in  which  the  staff  officer  remains ; if  there 
remain  in  that  rank  no  line  officer  who  was  senior  therein  to  such  former 
running  mate,  such  staff  officer  shall  not  have  assigned  a new  running  mate 
but  shall  retain  his  former  running  mate  who  has  been  promoted : Pro- 
vided, That  if  subsequently  selected  such  staff  officer  when  advanced  shall 
have  assigned  as  a new  running  mate  the  senior  line  officer  in  the  rank  to 
which  advanced  who  was  promoted  to  that  rank  upon  recommendation 
of  the  line  selection  board  immediately  succeeding  the  last  staff  selection 
board  which  considered  such  staff  officer  but  did  not  recommend  him  for 
advancement  in  its  report  as  approved  by  the  President;  * * 

It  was  considered  by  the  Navy  Department  that  the  above-quoted  section 
was  applicable  to  the  case  of  Commander  (then  lieutenant  Commander)  Par- 
sons, but,  there  being  no  “line  officer  not  promoted  who  was  next  senior  to  his 
(Commander  Parsons’)  former  running  mate  in  the  rank  in  which  the  staff 
officer  [P.  24]  remains,”  he  was  permitted  for  the  time  being  to  retain  his 
previously  assigned  running  mate,  which  is  expressly  provided  for  in  such  a 
contingency  when  section  10  is  applicable. 

A second  selection  board  was  convened  four  months  later  (in  November  1926) 
and  Commander  (then  Lieutenant  Commander)  Parsons’  name  was  again  sub- 
mitted along  with  others.  This  board  recommended  him,  its  report  was  ap- 
proved, he  passed  the  prescribed  examinations,  and  was  duly  advanced  to 
commander  in  the  Supply  Corps,  being  commissioned  as  such  on  February 
14,  1928. 

Relying  upon  an  opinion  rendered  by  the  Judge  Advocate  General  in  another 
case  (J.  A.  G.  opinion  approved  June  1,  1927,  File:  OO-Plummer,  Ralph 
W/P17-1  (270223),  the  Navy  Department  concluded  that  section  10,  supra, 
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had  not  been  applicable  at  all,  and  that  the  case  properly  fell  within  section  11, 
which  is  as  follows : 

“Sec.  11.  If  a staff  officer  shall  lose  numbers  for  any  cause  he  shall  have 
assigned  as  his  new  running  mate  the  line  officer  who  is  the  running  mate 
of  the  junior  of  those  officers  in  his  corps  who  becomes  or  will  become 
senior  to  him  as  the  result  of  such  loss  of  numbers.” 

Accordingly,  Commander  Parsons  was  assigned  a new  running  mate  of  the 
rank  of  commander  upon  the  theory  that  he  had  lost  numbers  when  the  first 
board  failed  to  recommend  him. 

The  act  contains  no  definition  of  the  term,  “Loss  of  numbers.”  The  House 
Committee  on  Naval  Affairs,  reporting  the  bill  (H.  Rept.  579,  69th  Cong.  1st 
Sess.)  explained  section  11  as  providing  “for  the  assignment  of  a new  running 
mate  to  staff  officers  who  have  been  court  martialed  and  lost  numbers  or  who 
have  lost  numbers  as  a result  of  failure  on  professional  examination” — loss  of 
numbers  being  an  ordinary  penalty  inflicted  by  sentence  of  court  martial  and 
imposed  by  statutory  direction  when  officers  of  prescribed  lower  ranks  fail  upon 
examination  (U.  S.  C.,  title  34,  secs.  283,  284).  In  contradistinction  to ‘loss 
of  numbers  for  such  causes,  the  statute  in  numerous  instances  (e.  g.,  sec.  6) 
uses  the  term  “Passed  over,”  defined  by  section  5 as  contemplating  the  case  of 
an  officer  who  “when  eligible  for  consideration  for  selection  for  permanent 
advancement  has  failed  to  be  so  selected  and  an  officer  junior  to  him  in  the 
same  rank  and  branch  of  the  Navy  has  been  selected  and  permanently 
advanced.” 

Notwithstanding  any  similarity  of  effect  in  particular  cases,  the  distinction 
thus  apparent  is  supported  by  reason.  An  officer  losing  numbers  under  sentence 
of  court  martial  is  being  punished  for  a fault,  an  officer  failing  in  examination 
presumably  has  failed  to  maintain  the  required  state  of  qualification.  On  the 
other  hand,  an  officer  passed  over  may  have  undoubted  qualifications  but 
another,  junior  in  service,  has  seemed  to  possess  relatively  higher  ones. 

[P.  25]  The  suggested  conclusion  accords  with  that  of  Attorney  General 
Devens  (17  Op.  56,  58),  that  an  officer  did  not  lose  numbers  through  the  pro- 
motion over  him  of  others,  selected  for  “the  most  efficient  and  faithful  service” 
and  “the  highest  professional  qualifications  and  attainments.”  Commander 
Parsons  was  thus  passed  over,  and  this  is  not  the  same  thing  as  losing  num- 
bers— clearly  recognized  by  the  statute. 

Section  10  expressly  provides  in  proper  circumstances  for  the  deferred  assign- 
ment of  a new  running  mate  of  the  rank  to  which  the  staff  officer  shall  subse- 
quently have  been  advanced,  but  the  words,  “If  the  running  mate  of  a staff 
officer  be  promoted  to  a higher  rank  and  such  staff  officer  be  considered  by  a 
selection  board  for  such  rank  but  fail  to  be  selected  for  advancement  thereto 
* * can  have  no  application  to  the  case  of  Commander  Parsons.  By  their 

natural  import  the  words,  “such  rank,”  refer  to  the  rank  attained  by  the  run- 
ning mate  upon  his  latest  promotion,  not  an  intermediate  rank  which  he  had 
previously  filled,  and,  upon  that  view,  Commander  Parsons  had  not  been  con- 
sidered for  “such  rank.”  There  is  additional  reason  why  section  10  can  have 
no  application  because,  as  indicated  above,  there  was  no  officer  who  could  be 
assigned  as  running  mate  to  Commander  Parsons  at  the  time  of  his  selection 
by  the  second  board  and  no  provision  is  made  by  the  statute  for  the  assignment 
of  a new  running  mate  thereafter. 

Sections  10  and  11,  providing  for  the  assignment  of  new  running  mates  under 
circumstances  which  they  in  terms  specify,  are  to  be  regarded  as  limitations 
upon  the  application  of  the  principle  of  equality  of  opportunity  for  promotion 
in  the  different  branches  of  the  services — the  primary  purpose  of  the  statute 
under  consideration — and  their  language  should  not  be  extended  to  authorize 
a change  of  running  mates  in  cases  which  are  not  covered  by  their  terms. 

Therefore,  held  that  the  statute  did  not  require  or  authorize  the  assignment 
to  Commander  Parsons  of  a new  running  mate,  and  that  he  was  entitled,  after 
his  advancement  to  commander,  to  retain  the  running  mate  previously  assigned 
to  him  (Opinion  of  the  Attorney  General,  December  5,  1930;  see  contra  J.  A.  G. 
opinion  approved  May  7,  1930,  File:  OO-Parsons,  Chas.  E/P17-1  (300328)). 
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LONDON  TREATY  FOR  THE  LIMITATION  AND  REDUCTION  OF  NAVAL 
ARMAMENT:  vessels  of  the  navy,  disposal  of,  under. 

Held:  The  London  Treaty  for  the  Limitation  and  Reduction  of  Naval  Arma- 
ment (S.  Doc.  141,  71st  Cong.  2d  sess.)  does  not  authorize  the  Secretary  of  the 
Navy,  without  prior  recommendation  by  the  Board  of  Inspection  and  Survey, 
to  direct  that  naval  vessels  be  placed  on  the  disposal  list  by  reason  of  being 
either  (a)  in  excess  of  tonnage  allowed,  or  (&)  over-age.  After  the  enactment 
IP.  26]  of  legislation  to  carry  the  treaty  into  effect,  the  question  of  the  proce- 
dure to  be  followed  in  the  disposal  of  vessels  will  be  governed  by  the  statutes 
then  in  force,  construed  in  connection  with  the  treaty  provisions  on  the  subject 
(File:  A14r-7  (3)  (301103),  Dec.  3,  1930,  citing  Op.  J.  A.  G.  of  Nov.  28,  1930, 
approved  by  Sec.  Navy,  File:  BB22/S28-1  (301119),  C.  M.  O.  11,  1930,  as 
controlling). 


NAVAL  RESERVE : civil  employment  of  member  of,  while  on  active  duty. 

Held:  That  a member  of  the  Naval  Reserve,  while  on  active  duty  in  the 
Naval  Reserve,  may  be  legally  employed  in  a civilian  capacity  by  a private 
individual  where 

{a)  He  is  not  required  as  a Government  official  or  employee  to  perform  said 
duties,  or 

(&)  He  is  not  required  to  leave  his  post  of  duty  in  connection  with  the  per- 
formance of  said  duties,  or 

(c)  His  civilian  employment  does  not  conflict  with  the  performance  of  his 
official  duties  as  an  enlisted  man  in  the  Naval  Reserve  (File:  MM/P16-3  (18) 
(301121),  Dec.  20,  1930,  considering  act  of  March  3,  1917,  39  Stat.  1106,  5 U.  S.  C., 
sec.  66;  acts  of  June  3,  1916,  39  Stat.  188  and  Aug.  29,  1916,  39  Stat.  612,  34 
U.  S.  C.,  sec.  449). 


NAVAL  RESERVE : fleet  naval  reserve — transfer  to  class  f-2  after  less 

THAN  NORMAL  ENLISTMENT. 

TERMINATION : defined. 

United  States  Code,  title  34,  section  783,  provides  as  follows: 

“That  the  Secretary  of  the  Navy,  in  his  discretion,  under  such  regulations 
as  he  may  prescribe,  may  require  any  person  hereafter  when  first  enlisting 
in  the  regular  naval  service  and  may  authorize  any  enlisted  man  in  such 
service  to  obligate  himself  to  serve  four  years  in  the  Fleet  Naval  Reserve 
upon  termination  of  his  enlistment  in  the  regular  naval  service : * * *” 

The  word  “termination”  as  used  in  the  above-quoted  act  refers  to  the  ending 
of  a man’s  enlistment  due  to  any  cause  and  is  not  limited  to  the  ending  of  an 
enlistment  by  expiration  (citing  Webster’s  Unabridged  Dictionary).  Therefore, 
held  that  the  enlistment  of  a person  discharged  by  special  order  after  service  in 
the  Navy  of  only  about  one  year  and  six  months  is  terminated  within  the  mean- 
ing of  so  much  of  the  above-quoted  act  as  provides  that  the  Secretary  of  the 
Navy  may  authorize  any  enlisted  man  in  the  Navy  to  obligate  himself  to  serve 
four  years  in  the  Fleet  Naval  Reserve  on  termination  of  his  enlistment  in  the 
regular  naval  service  (File:  MM/P19-2  (301115),  Dec.  8,  1930,  considering  arts. 
H-2414  and  H-2415,  Bu.  Nav.  Manual,  1925;  citing  5 Comp.  Gen.  919;  File:  A2- 
2/KW  (261104),  Dec.  4,  1926). 

[P.  27]  TIME  STUDY : test  involving  use  of  stop  watch,  to  determine  rate 

AT  WHICH  WELDING  WIRE  CAN  BE  LAID  ON. 

Question  as  to  the  legality  of  including  in  the  specifications  for  welding  wire 
a time  requirement  involving  the  use  of  a stop  watch  to  determine,  as  part  of  a 
test  in  connection  with  the  acceptance  or  rejection  of  such  material,  the  rate 
at  which  welding  material  can  be  laid  on. 

The  Naval  Appropriation  Act  for  the  fiscal  year  ending  June  30,  1931,  ap- 
proved June  11,  1930,  contains  the  following  provision  which  was  originally 
inserted  in  the  Military  and  Naval  Annual  Appropriation  Acts  for  the  fiscal 
year  ending  June  30,  1916: 
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“No  part  of  the  appropriations  made  in  this  act  shall  be  available  for 
the  salary  or  pay  of  any  officer,  manager,  superintendent,  foreman,  or  other 
person  or  persons  having  charge  of  the  work  of  any  employee  of  the  United 
States  Government  while  making  or  causing  to  be  made  with  a stop  watch 
or  other  time-measuring  device  a time  study  of  any  job  of  any  such  em- 
ployee between  the  starting  and  completion  thereof,  or  of  the  movements  of 
any  such  employee  while  engaged  upon  such  work  * * 

It  appeared  that  the  test  in  question  was  a nonproductive  operation  and  that 
the  information  to  be  collected  as  a result  of  the  test  was  not  to  be  used  for 
determining  the  output  of  any  workman  or  for  the  purpose  of  standardizing 
or  establishing  rates  of  pay  for  the  work,  but  only  for  determining  the  quality 
of  welding  wire  in  order  to  establish  a reasonable  and  definite  basis  for  the 
acceptance  or  rejection  of  such  material. 

Held:  That  the  use  of  a stop  watch  under  the  conditions  described  would  not 
constitute  a “time  study”  within  the  meaning  of  the  provision  from  the  naval 
appropriation  act  referred  to  above,  and  that  the  inclusion  in  the  specification 
for  welding  wire  of  the  time  requirement  proposed  would  not  come  within  the 
inhibition  of  the  aforesaid  provision  (File:  QP  ( Welding )/L5-2  (301024),  Dec. 
10,  1930,  citing  J.  A.  G.  opinion  approved  Aug.  5,  1915,  File  5103-385:1). 


TRANSPORTATION : enlisted  man  injueed  while  on  authorized  leave  of 

ABSENCE — -RETURN  TO  STATION  OF  DUTY. 

An  enlisted  man  was  injured  while  on  authorized  leave  of  absence.  In 
accordance  with  the  recommendation  of  a naval  medical  officer  that  he  return 
to  his  station  of  duty  for  hospital  treatment,  transportation  was  furnished 
him  by  the  Navy  recruiting  officer,  Little  Rock,  Ark.,  from  Little  Rock,  Ark., 
to  San  Diego,  Calif.,  with  the  understanding  that  the  cost  involved  would  be 
checked  against  the  man’s  accounts.  Such  checkage  having  been  made,  claim 
was  submitted  by  said  enlisted  man  for  refund  of  the  amount  checked. 

[P.  28]  Previous  decisions  in  similar  cases  have  been  to  the  effect  that 
where  a member  of  the  naval  service  is  on  authorized  leave  of  absence,  such 
leave  is  subsequently  canceled,  and  the  person  concerned  is  ordered  to  return 
to  his  regular  station  of  duty,  the  travel  performed  in  returning  to  his  regular 
duty  station  is  not  travel  on  duty  entitling  him  to  transportation  at  the  ex- 
pense of  the  Government  (Comp.  Gen.  Dec.  of  June  14,  1930,  A-32005,  in  case  of 
Edward  Woolcott  Hewey ; Morrow  v.  U.  8.,  65  Ct.  Cls.  35;  9 Comp.  Dec.  224). 
Applying  these  decisions  to  the  present  case,  held  that  the  man  in  question  was 
not  in  a duty  status  when  proceeding  from  Little  Rock,  Ark.,  to  San  Diego, 
Calif.,  on  transportation  requests  furnished  him  by  the  Navy  recruiting  officer 
at  Little  Rock  so  as  to  entitle  him  to  reimbursement  of  the  cost  of  transporta- 
tion thus  furnished  and  subsequently  checked  against  his  accounts  (File: 
MM/L20-3  (301212),  Dec.  22,  1930). 


WASHINGTON  TREATY  FOR  LIMITATION  OF  NAVAL  ARMAMENTS: 

NAVAL  STATION,  CAVITE,  SUBSTITUTION  OF  ELECTRICALLY  DRIVEN  STIFF  LEO 

DERRICK  AND  WINCH  FOR  STEAM  DRIVEN  HOISTING  ENGINE  AND  TRAVELING  CRANE 

— WHETHER  IN  CONTRAVENTION  OF. 

Question  whether  the  substitution  of  an  electrically  driven  stiff  leg  derrick 
and  winch,  with  a capacity  of  five  tons,  to  be  used  in  connection  with 
aircraft  engine  overhaul,  for  a steam-driven  hoisting  engine  and  a traveling 
crane,  with  a capacity  of  five  tons,  at  the  naval  station,  Cavite,  P.  I.,  would 
contravene  the  provisions  of  the  Washington  Treaty  for  Limitation  of  Naval 
Armaments,  or  whether  purchase  of  the  derrick  may  be  authorized. 

Held:  If  and  when  the  steam-driven  hoisting  engine  and  traveling  crane 
are  considered  as  “wornout”  they  may  be  replaced  by  an  electrically  driven 
stiff  leg  derrick  and  winch,  but  the  purchase  thereof  otherwise  may  not  be 
authorized  (File:  ND16/N31  (301201),  Dec.  11,  1930,  considering  art.  XIX 
of  Washington  Treaty  for  Limitation  of  Naval  Armaments,  and  citing  J.  A.  G. 
opinion  of  April  26,  1928,  File:  NS10/N31  (280221)). 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 1519 

[C.  M.  O.  No.  1—1931] 


C.  M.  O.  1—1931 

[P.  5]  CLEMENCY : exercise  of,  by  court  criticized. 

Lieutenant  Otto  V.  Rogstad,  Dental  Corps,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  commander  Battleship  Divisions,  Battle  Fleet,  United 
States  Fleet,  acting,  on  board  the  U.  S.  S.  Maryland,  on  December  17,  1930,  and 
was  found  guilty  by  plea  of  the  following  charge:  Drunkenness. 

The  court  sentenced  the  accused  “to  lose  fifteen  (15)  numbers  in  his  grade 
(to  be  placed  at  the  foot  of  the  list  of  present  date  of  past  assistant  dental 
surgeons,  Dental  Corps,  U.  S.  Navy,  with  rank  of  lieutenant,  and  to  there  re- 
main until  he  shall  have  lost  fifteen  (15)  numbers  in  his  grade).” 

On  December  22,  1930,  the  convening  authority  approved  the  proceedings,  find- 
ings, and  sentence. 

On  January  5,  1931,  the  Chief  of  the  Bureau  of  Navigation  placed  the  fol- 
lowing remarks  on  the  record : 

“1.  The  Department  has  emphasized  repeatedly  in  court-martial  orders 
that  the  provisions  of  article  51  of  the  Articles  for  the  Government  of  the 
Navy  must  be  scrupulously  adhered  to  and  that  the  exercise  of  clemency 
is  a prerogative  of  the  Convening  and  Reviewing  Authorities.  These  court- 
martial  orders  have  full  force  and  effect  for  the  guidance  of  all  persons 
in  the  Naval  Establishment. 

“2.  The  inadequacy  of  the  sentence  adjudged  in  this  case  cannot  but 
carry  the  conviction  that  the  sentence  of  the  court  was  in  fact  an  action 
in  clemency  rather  than  a sentence  commensurate  with  the  offense. 

“3.  * * * 

On  January  7,  1931,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Chief  of  the  Bureau  of  Navigation. 


[P.  6]  CLEMENCY : recommendation  for,  disapproved. 

Lieutenant  Commander  Whitley  Perkins,  U.  S.  Navy,  was  tried  by  general 
court  marital  by  order  of  the  commander  Destroyer  Squadrons,  Battle  Fleet,  on 
board  the  U.  S.  S.  Melville,  on  December  9,  1930,  and  was  convicted  of  the 
following  charge: 

Through  negligence  suffering  a vessel  of  the  Navy  to  be  hazarded  (3  specs.,  1 
and  3 proved,  2 proved  in  part). 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade. 

The  members  of  the  court  unanimously  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  view  of  the  attendant  circumstances 
and  the  excellent  record  and  reputation  of  the  accused  as  a destroyer  com- 
manding officer.” 

On  January  6,  1931,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“It  is  noted  that  the  members  of  the  court  unanimously  recommended 
the  accused  in  this  case  to  the  clemency  of  the  reviewing  authority  because 
of  the  attendant  circumstances  and  his  excellent  record  and  reputation  as 
a destroyer  commanding  officer.  However,  in  view  of  the  serious  nature 
of  the  charge  of  which  the  accused  has  been  found  guilty  and  the  fact 
that  the  collision  caused  by  his  negligence  might  have  resulted  in  the  loss 
of  numerous  lives,  the  convening  authority  does  not  consider  the  award 
of  clemency  warranted  in  this  case. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  of 
the  general  court  martial  in  the  foregoing  case  of  Whitley  Perkins,  lieu- 
tenant commander,  U.  S.  Navy,  are  approved. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.” 

On  January  22,  1930,  the  Chief  of  the  Bureau  of  Navigation  concurred  in 
the  remarks  of  the  commander  Destroyer  Squadrons,  Battle  Fleet,  and  recom- 
mended that  clemency  be  not  awarded  in  this  case. 
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1.  COMMANDING  OFFICER:  belief  of,  by  subordinate — medical  officer 

PLACING  ON  SICK  LIST  ; PROCEDURE. 

2.  SETTING  ASIDE  : findings  and  acquittal  disapproved  as  not  in  accordance 

WITH  EVIDENCE. 

Chief  Boatswain  William  C.  Carpenter,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commandant  sixteenth  naval  district  and  U.  S.  naval 
stations.  Cavite  and  Olongapo,  P.  I.,  October  6-10,  1930,  and  was  acquitted  of 
the  following  charges: 

Charge  I. — Neglect  of  duty. 

[P.  7]  Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary 
of  the  Navy. 

On  October  25,  1930,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  convening  authority  in  this  case  observes,  comments,  and  takes  action 
as  follows : 

(1)  “This  case  being  closely  associated  and  connected  with  the  case  of 
Lieutenant  George  F.  Cooper,  Medical  Corps,  U.  S.  Navy,  whose  trial  by 
general  court  martial  was  concluded  at  the  naval  station,  Cavite,  October  1, 
1930,  a copy  of  the  convening  authority’s  endorsement  on  the  record  of  that 
case  is  attached  hereto. 

“Though  Lieutenant  Cooper,  Medical  Corps,  instigated  the  action  that 
resulted  in  the  irregular  relieving  of  Lieutenant  Commander  Horace  E.  Burks. 
U.  S.  Navy,  the  commanding  officer  at  Olongapo,  the  accused  approved  his 
action  and  relieved  the  said  Burks  without  any  investigation  or  consultation 
and  without  reference  to  any  other  officer  or  person  on  the  station  or  to  the 
appropriate  higher  authority,  the  commandant  of  the  sixteenth  naval  district, 
and  without  even  an  interview  with  Lieutenant  Commander  Burks  himself. 

“There  is  associated  with  the  action  of  the  accused  in  this  case  a gross 
ignorance  concerning  his  duties  and  the  Navy  regulations,  though  such  igno- 
rance is  in  no  way  an  excuse  for  or  a justification  of  his  acts.  No  urgent 
necessity  for  summary  action  has  been  shown  in  this  case  and  certainly  no 
dangerous  emergency.  A commanding  officer,  appointed  by  the  Government, 
was  relieved  suddenly  from  his  command  and  subsequently  humiliated  by 
being  placed  in  a naval  hospital  for  a period  of  nearly  one  month  under  the 
observation  of  a psyhciatrist  and  by  being  required  to  testify  before  a court 
of  inquiry  and  two  general  courts  martial,  occupying  the  stand  for  several 
days  during  which  he  was  cross-examined  extensively  regarding  his  past  his- 
tory, his  actions,  general  and  special,  and  his  own  mental  condition. 

“On  September  3 Lieutenant  Commander  Burks  was  discharged  from  the 
naval  hospital  at  Canacao  by  the  psychiatrist,  Lieutenant  A.  A.  Marsteller, 
Medical  Corps,  as  having  ‘no  disease,’  such  entry  being  made  on  his  health 
record.  The  same  psychiatrist  testified  also  that  Lieutenant  commander 
Burks  had  no  psychosis,  no  psychoneurosis,  and  no  mental  disease.  There 
appears  no  evidence  that  it  was  dangerous  to  have  allowed  Lieutenant  Com- 
mander Burks  to  continue  as  commanding  officer  until  the  matter  could  be 
taken  up  and  considered  in  the  proper  way,  and  the  psychiatrist  himself 
apparently  did  not  consider  Burks  dangerous  to  himself  or  to  others,  as 
[P.  8]  the  guard  was  removed  soon  after  his  arrival  at  the  hospital.  In  the 
event  of  there  being  no  emergency,  the  actions  of  the  accused  clearly  show  an 
inexcusable  neglect  of  duty  and  a distinct  violation  of  Navy  regulations 
regardless  of  the  mental  condition  of  Lieutenant  Commander  Burks. 

“Many  officers,  enlisted  personnel,  and  civilian  employees  testified  as 
to  not  seeing  any  change  in  Lieutenant  Commander  Burks  during  his 
tour  of  duty  at  Olongapo  up  to  and  including  the  time  of  his  transfer 
to  the  hospital. 

“The  convening  authority  believes  all  the  specifications  proved  beyond  a 
reasonable  doubt.  The  testimony  of  the  prosecution  is  unrefuted  and 
there  was  only  a meager  attempt  made  to  establish  a defense.  It  must  be 
presumed  that  the  court  formed  its  ideas  leading  to  acquittal  from  the 
testimony  of  the  expert  witness  Lieutenant  Marsteller,  Medical  Corps, 
whose  testimony  is  contradictory  even  if  liberally  interpreted.  There  is  in 
this  case  a miscarriage  of  justice,  whereby  an  officer  escapes  punishment 
for  serious  offenses  and  a dangerous  precedent  has  been  established. 
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(2)  “Subject  to  the  foregoing,  the  proceedings  in  the  case  of  Chief 
Boatswain  William  C.  Carpenter,  U.  S.  Navy,  are  approved.  The  findings 
on  the  specification  of  the  first  charge  and  on  the  first  charge  are  dis- 
approved. The  acquittal  on  the  first  charge  is  disapproved.  The  findings 
on  the  first  and  second  specifications  of  the  second  charge  and  on  the 
second  charge  are  disapproved.  The  acquittal  on  the  second  charge  is 
disapproved.  He  has  been  released  from  arrest  and  restored  to  duty.” 

On  December  27,  1930,  the  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  acquittal  in  this  case  and  the  action  of  the 
convening  authority  thereon  were  legal,  and  stated  that  he  concurred  in  the 
remarks  of  the  convening  authority. 

On  December  81,  1930,  the  Chief  of  the  Bureau  of  Navigation  placed  the 
following  remarks  on  the  record : 

“1.  The  Chief  of  the  Bureau  of  Navigation  concurs  in  detail  with  the 
remarks  of  the  convening  authority  and  is  in  entire  agreement  as  to  the 
undermining  influence  on  discipline  and  the  dangerous  precedent  to  be 
found  in  the  acquittal  of  the  court  in  this  case. 

“2.  This  bureau  cannot  voice  its  disapproval  too  strongly  and  has  to 
recommend  that  a copy  of  the  remarks  of  the  convening  authority  be 
forwarded  to  each  officer  member  of  the  court,  together  with  a copy  of 
this  endorsement. 

<«3  * * 

[P.  S]  On  January  10,  1931,  the  Secretary  of  the  Navy  approved  the  remarks 
and  recommendation  of  the  Chief  of  the  Bureau  of  Navigation  and  accordingly 
directed  that  a copy  of  the  remarks  of  the  convening  authority  and  the  re- 
marks and  recommendations  of  the  Chief  of  the  Bureau  of  Navigation  be 
forwarded  to  each  member  of  the  court. 


1.  EVIDENCE:  (a)  court  of  inquiry  record  as;  (&)  testimony  of  accused 

BEFORE  PRIOR  COURT  OF  INQUIRY. 

2.  COMMANDING  OFFICER : relief  of,  by  subordinate — medical  officer 

PLACING  ON  SICK  LIST;  PROCEDURE. 

3.  ACQUITTAL : “most  fully  and  honorably  acquit” — use  of  criticized. 

4.  SETTING  ASIDE : findings  and  acquittal  disapproved  as  to  one  charge 

AS  NOT  IN  ACCORDANCE  WITH  EVIDENCE. 

Lieutenant  George  F.  Cooper,  Medical  Corps,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  commandant  sixteenth  naval  district  and 
U.  S.  naval  stations,  Cavite  and  Olongapo,  P.  I.,  on  September  10,  1930,  and 
was  most  fully  and  honorably  acquitted  of  the  following  charges: 

Charge  I. — Neglect  of  duty. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline. 

Charge  III. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy. 

On  October  21,  1930,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“In  reviewing  this  case,  the  convening  authority  observes,  comments,  and 
takes  action  as  follows : 

“The  following  facts  and  circumstances  connected  or  associated  with  the 
case  are  deemed  established : 

“1.  The  acting  commandant  of  the  sixteenth  naval  district  received  a 
radio  message  from  the  captain  of  the  yard,  commanding,  Olongapo,  on  the 
afternoon  of  August  1,  1930,  stating : 

“ T001  Lieut.  Comdr.  Burks  placed  on  sick  leave  by  order  of  medical 
officer.  Diagnosis,  psychoneurosis.  Request  instructions.  Medical  officer 
requests  permission  to  transfer  him  to  naval  hospital,  Canacao,  by  boat  Sat- 
urday. Zero  eight  hundred  1505.’ 

“2.  The  acting  commandant  authorized  by  radio  the  sending  of  Lieutenant 
Commander  Burks  (commanding  officer  at  Olongapo)  to  Canacao  Hospital. 
Upon  arrival  at  the  hospital  on  August  2 he  was  placed  under  the  care 
and  observation  of  Lieutenant  A.  A.  Marsteller  (M  C.),  psychiatrist, 
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[P.  10]  where  he  remained  as  a patient  until  September  3 less  a period 
of  about  one  week,  during  which  time  he  was  required  as  a witness  before 
a court  of  inquiry. 

“3.  On  September  3,  1930,  Lieutenant  Commander  Burks  was  discharged 
from  the  naval  hospital,  Canacao,  to  duty,  Lieutenant  Marsteller  (M.  C.), 
who  had  him  in  charge  and  under  observation  nearly  one  month,  entering 
in  his  health  record  ‘that  further  observation  in  this  hospital  is  not  neces- 
sary’ and  changing  the  diagnosis  to  ‘No  disease.’ 

“4.  That  the  psychiatrist,  Lieutenant  Marsteller  (M.  C.),  did  not  observe 
‘any  symptoms  of  psychoneurosis  in  Lieutenant  Commander  Burks  nor  any 
symptoms  of  neurasthenia  or  melancholia  or  of  illusions  that  might  be 
relative  to  any  symptoms  of  a paranoia.’ 

“5.  That  Lieutenant  Commander  Burks  presented  to  the  psychiatrist  no 
active  symptoms  of  a psychosis  or  a mental  disease. 

“6.  That  after  seeing  Lieutenant  Commander  Burks  the  first  couple  of 
times  the  psychiatrist  did  not  feel  it  wTas  necessary  to  keep  a continuous 
guard  over  him ; that  he  did  not  believe  that  his  condition  would  have 
changed  a great  deal  in  48  hours ; and  that  he  was  satisfied  that  the  patient 
was  not  a menace  to  himself  or  others  around  him. 

“7.  That  the  accused  recommended  to  Chief  Boatswain  Carpenter,  the 
next  lawful  officer  in  succession  to  command,  the  placing  of  Lieutenant 
Commander  Burks  on  the  sick  list  with  diagnosis  ‘psychoneurosis.’ 

“8.  That  Chief  Boatswain  Carpenter  thereupon  assumed  command  at 
Olongapo  and  sent  the  aforementioned  signal  to  the  acting  commandant  at 
Cavite. 

“9.  That  no  word,  official  or  otherwise,  was  received  in  the  office  of  the 
acting  commandant  of  the  sixteenth  naval  district  prior  to  the  afternoon 
of  August  1,  1930,  concerning  any  alleged  illness  or  mental  disorder  of 
Lieutenant  Commander  Burks. 

“10.  That  there  was  no  known  interruption  in  radio  service  between 
Cavite  and  Olongapo  on  and  for  several  weeks  prior  to  August  1,  1930. 

“11.  That  Navy  tugs  were  running  on  their  regular  schedule  with  very 
few  exceptions,  making  two  round  trips  per  week  between  Cavite  and 
Olongapo  carrying  mail,  naval  personnel,  and  civilian  employees ; that  the 
Yangco  ferry  boat  makes  three  round  trips  a week  between  Manila  and 
Olongapo ; and  that  there  was  no  known  interruption  in  the  Philippine 
postal  and  telegraph  services. 

“12.  That  higher  authority  in  the  chain  of  command  is  always  present 
at  Cavite,  situated  less  than  50  miles  (airline)  away  from  Olongapo. 

[P.  11]  (la)  “The  court  erred  in  ruling  that  the  testimony  of  Chief 
Boatswain  Carpenter  as  given  before  the  court  of  inquiry  be  admitted 
as  evidence.  The  record  shows  that  the  judge  advocate  intended  only  to 
permit  the  witness  to  refresh  his  memory  from  the  record  of  his  testimony 
and  then  to  testify  from  his  own  knowledge,  and  that  the  judge  advocate 
vigorously  and  persistently  objected  to  the  admission,  only  to  be  finally 
overruled  by  the  court  regardless  of  the  fact  that  the  witness  was  available 
and  on  the  stand  testifying.  From  the  insistence  of  the  accused  it  might 
be  concluded  that  the  court  of  inquiry  record  was  actually  introduced  by 
the  accused.  The  error  of  the  court  in  admitting  the  record  under  the  cir- 
cumstances is  not  prejudicial  to  the  interests  of  the  accused  and  cannot 
therefore  be  considered  as  invalidating  the  proceedings. 

(1&)  “The  court  also  erred  in  applying  the  limitations  of  article  60, 
Articles  for  the  Government  of  the  Navy,  to  the  request  of  the  judge 
advocate  for  information  concerning  the  introduction  of  testimony  given  by 
the  accused  while  a witness  and  not  yet  a defendant  before  the  court  of 
inquiry.  The  accused  could  not  be  called  as  a witness  before  the  court, 
yet  the  evidence  voluntarily  given  by  such  accused  before  a court  of  inquiry, 
being  against  his  interest,  could  be  introduced.  While  testifying  as  a wit- 
ness before  the  court  of  inquiry  the  accused  could  have  asked  for  protection 
against  answering  incriminating  or  degrading  questions.  In  the  absence 
of  any  compulsion,  the  witness  was  testifying  voluntarily,  and  though  ad- 
visable, it  was  not  necessary  to  warn  him  about  his  rights.  The  limitations 
of  article  60,  Articles  for  the  Government  of  the  Navy,  do  not  apply  here. 
As  this  error  was  not  prejudicial  to  the  interests  of  the  accused,  it  cannot 
be  considered  as  invalidating  the  proceedings. 
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“No  similarity  appears  to  the  convening  authority  between  the  case  at 
hand  and  the  event  in  June  when  the  commanding  officer  at  Olongapo 
sent  for  the  accused  and  asked  for  medical  attention. 

(2)  “The  acts  of  the  accused  in  not  complying  with  Navy  Regulations 
in  carrying  out  his  duties  are  decidedly  improper  regardless  of  the  con- 
dition of  sanity  of  Lieutenant  Commander  Burks.  Except  in  cases  of 
emergency  or  urgency  such  as  has  not  been  shown  to  exist  in  this  case, 
the  action  of  the  accused  without  consultation  with  the  other  officers  of 
the  station,  some  of  considerable  experience,  or  with  possibly  some  of 
the  American  civilian  employees,  clearly  violates  regulations  specilically 
made  for  [P.  12]  just  such  cases.  Under  the  conditions  of  communica- 
tion as  existed  at  the  time  it  certainly  was  practicable  to  communicate 
with  the  commandant  at  Cavite  any  suspicions  the  accused  may  have 
had  of  the  mental  condition  of  Lieutenant  Commander  Burks.  The 
accused  was  a patient  himself  at  the  naval  hospital  from  June  27  until 
July  10,  having  been  relieved  by  Lieutenant  Commander  Broaddus  (M.  C.) 
temporarily,  and  had  the  accused  any  suspicions  of  mental  illness  of 
Lieutenant  Commander  Burks  on  this  occasion,  ample  opportunity  offered 
for  his  reporting  such  suspicions  either  to  the  commanding  officer  of  the 
naval  hosjntal  or  to  the  commandant  or  to  Lieutenant  Commander  Broad- 
dus (M.  C.),  the  relieving  officer  who  for  a period  of  about  eleven  days 
was  in  a position  where  daily  observation  of  Lieutenant  Commander  Burks 
was  possible. 

“Lieutenant  Commander  Burks  could  easily  have  been  kept  under  obser- 
vation without  necessitating  his  being  relieved  from  command  especially 
for  a sufficient  period  of  time  to  have  acquainted  the  commandant  at  Cavite 
with  the  conditions.  No  evidence  appears  to  show  that  he  was  violent 
or  dangerous  or  other  than  his  normal  self.  There  was  no  consultation, 
and  certainly  not  the  required  investigation.  If  such  an  important  action 
as  the  relieving  of  a commanding  officer,  with  its  possible  far-reaching 
consequences,  be  subject  to  the  whim  of  a medical  officer  under  the  guise 
of  diagnosis  or  professional  opinion,  or  to  the  will  of  a subordinate,  the 
very  foundations  of  discipline  in  the  naval  service  would  be  impaired. 
There  can  be  only  one  commanding  officer  of  a ship  or  station,  appointed 
by  the  Government,  and  to  remove  that  commanding  officer  in  the  absence 
of  urgent  and  pressing  necessity  without  just  cause  or  reason  or  in  an 
irregular  and  improper  manner  without  referring  the  matter  to  the  highest 
available  authority  of  the  Government  is  an  act  exceeding  the  authority 
vested  in  a medical  officer  or  in  a second  officer  in  lawful  succession  to 
command.  The  views  of  the  Navy  Department  are  unequivocal  and  clearly 
expressed  in  articles  184,  185,  and  186  of  the  Navy  Regulations. 

“The  evidence  of  the  prosecution  is  unrefuted  by  the  defense,  and  there 
appears  a long  list  of  witnesses  who  testified  as  to  being  unable  to  notice 
any  change  in  Lieutenant  Commander  Burks  while  at  Olongapo,  or  any 
difference  between  his  actions  at  the  time  he  was  relieved  from  command 
an  a his  actions  regularly  throughout  his  tour  of  duty  at  that  station.  The 
accused  stands  practically  alone  regarding  the  instigation  of  the  step  that 
resulted  [P.  13]  in  relieving  the  commanding  officer  from  command,  and 
an  officer  of  nearly  thirty  years’  experience  in  the  Naval  Service  is  made 
to  suffer  the  humiliation  of  temporary  loss  of  command,  of  being  sent  to 
the  hospital  for  observation,  and  of  being  grilled  on  the  witness  stand  con- 
cerning his  own  mental  condition.  The  defense  did  not  call  any  witnesses 
of  its  own,  and  it  must  be  presumed  that  great  reliance  was  placed  by  the 
defense  on  the  testimony  of  the  expert  witness,  Lieutenant  Marsteller 
(M.  C.),  who  in  some  cases  made  answer  injurious  in  character  to  Lieuten- 
ant Commander  Burks  to  hypothetical  questions  that  were  not  entirely 
based  on  facts  or  did  not  state  a parallel  condition  to  the  case  in  question. 
This  witness  had  discharged  Lieutenant  Commander  Burks  to  duty  with 
‘no  disease,’  as  shown  by  his  health  record,  and  in  his  testimony  before  the 
court,  though  stating  that  Lieutenant  Commander  Burks  had  no  psychosis, 
no  psychoneurosis,  etc.,  he  still  intimated  much  to  the  court  regarding  the 
doubtful  mental  condition  of  Lieutenant  Commander  Burks  and  possible 
danger  of  leaving  him  in  independent  command.  There  is  a contradictory 
tone  in  this  testimony  that  is  not  understood  by  the  convening  authority. 
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“In  the  first  two  specifications  of  charge  one  decidedly  different  construc- 
tions of  meanings  may  be  implied  to  the  word  ‘adequately,’  and  it  is  not 
desirable  to  take  from  the  court  their  interpretation  of  this  word. 

“The  convening  authority  believes  that  specifications  one  and  two  of 
charge  three  are  proved  beyond  a reasonable  doubt,  that  in  this  case  there 
is  a decided  miscarriage  of  justice,  an  officer  goes  unpunished  for  a serious 
offense,  and  a dangerous  precedent  has  been  inaugurated. 

(3)  “The  form  of  acquittal  used  in  this  case  is  decidedly  improper. 
The  form  of  ‘most  fully  and  honorably  acquit’  should  be  reserved  for 
extreme  cases  in  which  not  only  all  the  requirements  of  a ‘full’  and  ‘honor- 
able’ acquittal  have  been  fulfilled  but  in  which  the  court  wishes  to  place 
its  highest  stamp  of  approval  upon  the  actions  of  the  accused  in  connection 
with  the  matters  covered  by  the  specifications.  There  is  no  legal  distinction 
between  this  type  and  a simple  acquittal.  Only  in  exceptional  cases  is  any 
form  of  acquittal  other  than  simply  ‘acquit’  justified.  Unless  this  rule  be 
strictly  adhered  to  and  other  forms  of  acquittal  reserved  for  exceptional 
cases,  the  distinction  drawn  above  will  soon  be  lost  and  not  only  would  a 
simple  acquittal  be  robbed  of  its  full  absolving  significance  but  the  proper 
purposes  for  which  the  special  and  exceptional  forms  of  acquittal  are 
[P.  14]  reserved  would  also  be  defeated.  This  form  of  acquittal  signifies 
that  the  court  found  nothing  proved  which  reflects  adversely  on  the  official 
conduct  of  the  accused  in  connection  with  the  subject  matter  of  the  charges 
and  specifications  and  that  such  conduct  of  the  accused  was  honorable  and 
commendable. 

(4)  “Subject  to  the  foregoing  the  proceedings  of  the  general  court  martial 
in  the  foregoing  case  of  George  F.  Cooper,  lieutenant,  Medical  Corps,  U.  S. 
Navy,  are  approved.  The  findings  on  the  first,  second,  third,  and  fourth 
specifications  of  the  first  charge  and  on  the  first  charge  are  approved. 
The  acquittal  on  the  first  charge  is  approved  subject  to  pre- 
vious comment  as  to  its  form.  The  findings  on  the  first  and  second 
specifications  of  the  second  charge  and  on  the  second  charge  are  approved. 
The  acquittal  on  the  second  charge  is  approved  subject  to  previous  com- 
ment as  to  its  form.  The  findings  on  the  first  and  second  specifications  of 
the  third  charge  and  on  the  third  charge  are  disapproved.  The  acquittal 
on  the  third  charge  is  disapproved.  He  has  been  released  from  arrest  and 
restored  to  duty.” 

On  December  27,  1930,  the  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  acquittal  in  this  case  and  the  action  of  the 
convening  authority  thereon  were  legal,  and  stated  that  he  concurred  in  the 
remarks  of  the  convening  authority. 

On  December  30,  1930,  the  Chief  of  the  Bureau  of  Navigation  placed  the  fol- 
lowing remarks  on  the  record : 

“1.  The  Chief  of  the  Bureau  of  Navigation  concurs  in  detail  with  the  re- 
marks of  the  convening  authority  and  is  in  entire  agreement  as  to  the 
undermining  influence  on  discipline  and  the  dangerous  precedent  to  be 
found  in  the  acquittal  of  the  court  in  this  case. 

“2.  This  Bureau  cannot  voice  its  disapproval  too  strongly  and  has  to 
recommend  that  a copy  of  the  remarks  of  the  convening  authority  be  for- 
warded to  each  officer  member  of  the  court,  together  with  a copy  of  this 
endorsement. 

* * * ji 

On  January  10,  1931,  the  Secretary  of  the  Navy  approved  the  remarks  and 
recommendation  of  the  Chief  of  the  Bureau  of  Navigation  and  accordingly 
directed  that  a copy  of  the  remarks  of  the  convening  authority  and  the  remarks 
and  recommendation  of  the  Chief  of  the  Bureau  of  Navigation  be  forwarded 
to  each  officer  member  of  the  court. 


[P.  15]  1.  PROCEEDINGS:  irregularities  and  errors  re  introduction  of  evi- 
dence AND  EXAMINATION  OF  WITNESSES. 

2.  SETTING  ASIDE:  findings  and  acquittal. disapproved — action  of 

CONVENING  AUTHORITY  NOT  CONCURRED  IN  BY  NAVY  DEPARTMENT  AS 
TO  ONE  CHARGE. 

3.  MEDICAL  CORPS : officer  of — duty  in  respect  to  ascertaining 

TRUTH  OF  ENTRIES  MADE  IN  HEALTH  RECORD. 
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Lieutenant  Commander  Theodore  E.  Cox,  Medical  Corps,  U.  S.  Navy,  was 
tried  by  general  court  martial  by  order  of  the  brigade  commander,  First  Brigade, 
U.  S.  Marine  Corps,  at  marine  barracks,  Second  Regiment,  Port  au  Prince, 
Republic  of  Haiti,  on  June  19,  1930,  and  was  acquitted  of  the  following  charges: 

Charge  I. — Conduct  to  the  prejudice  of  good  order  and  discipline  (making 
untrue  and  detrimental  entry  in  health  record  of  his  commanding  officer  with- 
out having  acquainted  himself  with  the  truth  of  his  allegations). 

Charge  II. — Scandalous  conduct  tending  to  the  destruction  of  good  morals 
(3  specifications). 

On  September  15,  1930,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

(1)  “In  the  foregoing  case.  Theodore  E.  Cox,  lieutenant  commander, 
medical  corps,  U.  S.  Navy,  was  tried  on  the  following  charges  and 
specifications : 

“Charge  I. — Conduct  to  the  prejudice  of  good  order  and  discipline 
( specification ) . 

“Charge  II. — Scandalous  conduct  tending  to  the  destruction  of  good 
morals  (3  specifications). 

“The  charges  and  specifications  were  found  in  due  form  and  technically 
correct,  and  it  was  the  duty  of  the  court  to  try  the  accused  on  the  charges 
and  specifications  as  preferred,  the  case  to  be  conducted  according  to  the 
recognized  and  prescribed  procedure  laid  down  for  the  conduct  of  trials 
by  naval  courts  martial,  which  is  published  in  various  forms  for  their 
guidance  and  direction. 

“It  was  the  duty  of  the  court,  strictly  in  accordance  with  the  above,  to 
receive  and  record  proper  evidence,  directly  bearing  on  the  issues,  presented 
both  by  the  prosecution  and  the  defense,  which  would  prove  or  disprove 
the  specific  definite  allegations  made  in  the  specifications,  and  in  conse- 
quence permit  the  court  to  arrive  at  a legal  conclusion  relative  to  the  guilt 
or  innocence  of  the  accused  of  the  charges  preferred. 

“The  court  in  this  case  has  not  confined  the  evidence  admitted,  and  upon 
which  it  was  to  judge  the  guilt  or  innocence  of  the  accused,  to  the  points  at 
issue,  and  from  a careful  consideration  of  the  recorded  testimony  and  evi- 
dence it  becomes  logically  apparent,  that  the  general  actions  [P.  16]  of 
other  persons  as  well  as  other  extraneous  matters  were  considered  as 
definitely  coming  within  the  scope  of  the  trial,  which  was  not  a legal  fact. 

“No  other  construction  can  be  placed  on  the  actions  of  the  court  in 
admitting  certain  evidence,  in  large  quantities,  which,  under  the  law,  had 
no  bearing  whatever  on  the  guilt  or  innocence  of  the  accused  of  the  charges 
and  specifications  preferred. 

“The  court  is  the  judge  of  the  credibility  of  witnesses,  but  is  charged  with 
unusual  care  in  accepting  a full  value  the  testimony  of  an  interested  party, 
when  opposed  to  that  of  a disinterested  person,  or  by  recorded  admitted 
facts  and  regulations. 

“The  evidence  permitted  by  the  court  to  appear,  and  to  be  recorded,  is 
the  evidence  upon  which  the  finding  of  the  court  is  made  and  upon  which 
the  case  is  submitted  for  review’. 

“Irrelevant,  incompetent,  and  immaterial  evidence,  of  no  legal  value 
whatever  in  determining  the  guilt  or  innocence  of  the  accused,  was  freely 
admitted  and  recorded  for  consideration  by  the  court  in  reaching  a con- 
clusion in  regard  to  the  guilt  or  innocence  of  the  accused  of  the  charges 
preferred. 

“Hearsay  testimony,  which  was  hearsay  without  the  necessity  of  argument, 
with  the  original  parties  available  to  testify,  was  freely  admitted  over 
objection  and  recorded  for  consideration  by  the  court.  The  rulings  of  the 
court  on  the  subject  of  hearsay  being  frequently  reversed. 

“Among  other  less  important  matters  of  irregular  and  unlawful  procedure, 
witnesses  were  permitted  in  many  cases  to  freely  express  opinion,  im- 
pressions, conclusions,  and  deductions  for  the  court,  when  absolutely  not 
qualified  to  do  so,  extending  even  to  the  interpretation  for  the  court,  of 
plainly  written  matters  of  regulation  and  orders  which  were  before  the 
court  for  their  own  judgment. 

“Had  the  court  carefully  considered  the  evidence  given  by  the  accused 
while  on  the  stand  in  his  owm  defense,  as  supported  and  elaborated  by  the 
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undisputed  evidence  given  by  other  witnesses  for  the  defense  and  prose- 
cution, and  considered  this  directly  in  connection  with  the  specific  allegations 
of  offenses  made  in  the  specifications,  and  unaffected  by  other  matters  which 
were  not  legally  before  the  court,  an  acquittal  on  all  the  charges  and  speci- 
fications could  hardly  have  resulted. 

“The  reviewing  authority,  after  carefully  reviewing  the  evidence  submitted, 
the  procedure,  and  rulings  of  the  court,  considers  that  to  all  intents  and  pur- 
poses a mistrial  has  resulted,  without  any  recourse  to  another  trial  being 
possible. 

[P.  17]  “In  accordance  with  the  above  remarks  the  proceedings,  findings, 
and  acquittal  in  the  foregoing  case  of  Theodore  E.  Cox,  lieutenant  commander, 
Medical  Corps,  U.  S.  Navy,  are  disapproved.” 

On  November  20, 1930,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record : 

“1.  Lieutenant  Commander  Theodore  E.  Cox,  Medical  Corps,  U.  S.  Navy, 
was  tried  by  general  court  martial  on  June  19,  1930,  at  the  marine  barracks, 
Port  au  Prince,  Republic  of  Haiti,  on  the  following  charges  and  specifications  : 

(I)  ‘Conduct  to  the  prejudice  of  good  order  and  discipline’  (1  specification). 
The  specification  alleged  that  the  accused  in  support  of  a diagnosis  ‘Psycho- 
neurosis, unclassified,’  entered  in  the  health  record  of  his  commanding  officer 
certain  statements  which  were  untrue  and  which  were  made  by  the  accused 
without  having  acquainted  himself  with  the  truth  thereof ; charge  II,  ‘Scan- 
dalous conduct  tending  to  the  destruction  of  good  morals’  (3  specifications), 
each  of  the  specifications  thereunder  alleging  instances  of  perjury  by  the 
accused  before  a board  of  investigation. 

“2.  The  court  found  the  specifications  of  the  charges  not  proved  and  ac- 
quitted the  accused  of  both  the  charges  preferred  against  him.  The  con- 
vening authority  on  September  15,  1930,  disapproved  the  proceedings,  findings, 
and  acquittal. 

(2)  “3.  The  Judge  Advocate  General  concurs  wTith  the  disapproval  by  the 
convening  authority  of  the  acquittal  on  the  first  charge  in  view  of  the  fact 
that  the  evidence  adduced  clearly  shows  that  the  accused  was  guilty  of  mak- 
ing certain  untrue  entries  in  the  health  record  of  his  commanding  officer  with- 
out having  acquainted  himself  with  the  truth  thereof.  Concerning  the  dis- 
approval by  the  convening  authority  of  the  acquittal  of  the  accused  on  the 
second  charge,  the  Judge  Advocate  General  does  not  concur  with  the  conven- 
ing authority,  inasmuch  as  there  was  sufficient  evidence  adduced  from  a legal 
and  technical  standpoint  to  warrant  the  court  in  acquitting  the  accused  on 
that  charge. 

(3)  “4.  The  unusual  aspects  presented  in  this  case  necessitate  a brief 
summary  of  the  events  leading  up  to  the  trial  by  general  court  martial  of 
the  accused.  The  accused  was  serving  as  medical  inspector  (Gard  d’Haiti) 
of  the  Department  of  Hinche,  which  department  was  commanded  by  Major 
Oscar  R.  Cauldwell,  U.  S.  Marine  Corps.  It  may  be  noted  that  the  accused, 
Lieutenant  Commander  Cox,  was  senior  in  rank  to  Major  Cauldwell,  but  as 
medical  inspector  of  the  department  the  accused  was  subordinate.  [P.  18] 
to  the  marine  major.  The  record  clearly  shows  that  friction  developed 
between  these  two  officers,  mainly  from  lack  of  cooperation  on  the  part 
of  the  accused  with  his  commanding  officer.  During  a serious  official 
controversy  the  accused  entered  in  Major  Cauldwell’s  health  record  certain 
serious  military  charges  as  symptoms  for  the  diagnosis  ‘Psychoneurosis.’ 
The  entry  reads  in  part  as  follows: 

“‘Psychoneurosis,  unclassified  (1538)  origin  in  line  of  duty,  not  mis- 
conduct, Symptoms  * * * (4)  Moral  laxity,  in  that  this  officer  had 

tended  to  commit  and  has  committed  infractions  of  the  regulations  and  has 
asked  junior  officers  to  countenance  such  infractions,  especially  in  request- 
ing irregularities  in  accounting  duties,  these  infractions  being  for  the  sake 
of  but  trifling,  petty  financial  benefits  to  himself.  Petty  cheating,  especially 
as  regards  Government  bills,  etc.,  amounts  almost  to  an  obsession  with 
this  officer,  and  details  of  petty  graft  of  this  type  seem  to  be  a matter 
of  pride  with  him.  In  such  connection  he  has  also  made  deliberate  mis- 
statement of  fact  to  junior  officers.  He  also  shows  a morbid  delight  in 
scandal  and  departs  from  the  standard  of  an  officer  and  gentleman  in 
spreading  such  scandal.’ 
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“5.  As  a result  of  this  entry  Major  Cauldwell  was  ordered  to  the  field 
hospital,  Port  au  Prince,  Haiti,  where  he  was  observed  for  a period  of  one 
month  and  ordered  before  a board  of  medical  survey.  This  board  found  no 
physical,  neurological,  or  mental  defects  which  would  incapacitate  Major 
Cauldwell  for  the  performance  of  duty. 

“6.  A board  of  investigation  was  then  convened  by  the  American  high 
commissioner  in  Haiti  for  the  purpose  of  inquiring  into  the  alleged  mis- 
conduct of  Major  Cauldwell  on  the  strength  of  the  allegations  brought  to 
light  by  the  symptoms  recorded  in  his  health  record.  This  investigation 
was  convened  at  Major  Cauldwell’s  request.  The  board  after  an  exhaustive 
examination  of  the  alleged  irregularities  was  of  the  opinion  that  none  of 
the  symptoms  enumerated  by  the  accused  in  his  entry  in  support  of  the 
diagnosis  had  been  established  and  that  Major  Cauldwell  was  not  suffering 
from  psychoneurosis.  The  board  was  further  of  the  opinion  that  Lieu- 
tenant Commander  Cox  warranted  being  brought  to  trial  by  general  court 
martial  for  making  the  erroneous  entry  of  psychoneurosis,  but  recommended 
that  the  accused  be  given  a letter  of  reprimand  in  view  of  the  unsettled 
condition  in  Haiti  at  the  time,  inasmuch  as  a trial  by  general  court  martial 
would  necessitate  the  withdrawal  of  many  officers  from  more  important 
duties.  The  American  high  commissioner,  however,  ordered  the  accused 
tried  by  general  court  martial. 

[P.  19]  “7.  The  alleged  misconduct  of  Major  Cauldwell  as  entered  by  the 

accused  in  his  health  record  was  made  the  basis  of  the  specification  of 
charge  I.  This  specification  alleged  that  the  accused  entered  in  the  health 
record  of  his  commanding  officers  certain  untrue  statements  of  a dis- 
tinctly derogatory  nature  relative  to  the  actions  and  conduct  of  that 
officer  and  without  having  acquainted  himself  with  the  truth  thereof.  The 
allegations  referred  to,  and  quoted  in  paragraph  4 above,  purport  to  be 
statements  of  fact  tending  to  support  the  conclusion  of  the  accused  that 
Major  Cauldwell  was  suffering  from  psychoneurosis.  There  would  appear 
to  be  no  question  as  to  the  right  and  the  duty  of  the  accused  to  make 
any  pertinent  entries  of  fact  in  the  health  record  of  Major  Cauldwell, 
whether  those  entries  of  fact  might,  as  a collateral  matter,  react  favorably 
or  unfavorably  on  Major  Cauldwell’s  professional  or  moral  reputation. 
However,  it  goes  without  saying  that  purporting  to  be  statements  of  fact, 
there  must  be  a reasonable  basis  therefor.  The  prosecution  clearly  proved 
that  the  allegations  were  untrue  and  that  the  accused  took  no  reasonable 
steps  to  ascertain  the  truth  thereof.  The  evidence  in  this  respect  was 
clear  and  convincing,  yet  the  court  found  that  the  specification  of  the 
charge  was  not  proved  and  acquitted  the  accused.  The  finding  of  the  court 
can  only  be  explained  on  the  ground  that  it  accepted  the  argument  advanced 
by  the  accused  that  a medical  officer  is  not  ‘required  to  become  an  investi- 
gator’ and  that  the  entry  was  ‘considered  proper  and  in  accordance  with 
regulations’  and  by  acquitting  the  accused  it  did  so  pn  the  theory  that  a 
medical  officer  making  an  entry  in  a health  record  does  not  have  to 
ascertain  the  truth  of  the  facts  recorded.  Such  a theory  is  untenable. 
To  countenance  such  a view  would  result  in  placing  medical  officers  in  the 
unique  position  of  being  accountable  to  no  competent  authority  for  the 
proper  conduct  of  duty  and  in  that  respect  they  would  enjoy  a privilege 
not  enjoyed  by  any  other  class  of  officers.  To  approve  the  finding  of 
acquittal  on  the  first  charge  would  be  either  to  condone  such  a view  or 
to  approve  a finding  contrary  to  the  evidence  adduced.  By  acquitting  the 
accused  of  this  serious  charge  there  was  a grave  miscarriage  of  justice. 

8.  The  Judge  Advocate  General,  therefore,  is  of  the  opinion  that  the 
finding  of  the  court  on  the  specification  of  the  first  charge  was  erroneous 
and  accordingly  concurs  in  the  disapproval  by  the  convening  authority  of 
the  acquittal  of  the  accused  on  the  first  charge,  for  the  reason  that  the 
record  clearly  shows  that  the  entries  made  by  the  accused  in  the  health 
lecoid  of  Major  Oscar  It.  Cauldwell,  U.  S.  Marine  Corps,  were  untrue  and 
that  the  accused  made  those  entries  without  taking  any  reasonable  steps  to 
ascertain  the  truth  thereof. 

“9.  Subject  to  the  above  remarks,  the  proceedings,  findings,  and  acquittal, 
and  the  action  of  the  convening  authority  thereon,  are,  in  the  opinion  of 
this  office,  legal. 

‘GO.  * * 
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On  January  15,  1931,  the  Chief  of  the  Bureau  of  Navigation  placed  the  fol- 
lowing remarks  on  the  record: 

“1.  The  chief  of  this  bureau  concurs  in  detail  with  the  remarks  of  the 
Judge  Advocate  General,  and  in  order  to  bring  the  seriousness  of  this  mat- 
ter to  more  direct  attention,  has  to  recommend  that  a copy  of  the  remarks 
of  the  Judge  Advocate  General,  together  with  a copy  of  this  endorsement, 
be  forwarded  to  each  officer  member  of  the  court. 

«2  * * * ’» 

On  January  19,  1931,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General  and  the  remarks  and  recommendation  of  the  Chief 
of  the  Bureau  of  Navigation  in  this  case  and  accordingly  directed  that  a copy 
of  the  remarks  of  the  Judge  Advocate  General  and  the  remarks  and  recom- 
mendation of  the  Chief  of  the  Bureau  of  Navigation  be  forwarded  to  each  mem- 
ber of  the  court. 


1.  ABSENCE  OVER  AND  WITHOUT  LEAVE:  absence  from  u.  s.  navy  not 

ALLEGED,  SUMMARY  COURT  MARTIAL. 

2.  CHARGES  AND  SPECIFICATIONS : multiplicity  of  specifications, 

SUMMARY  COURT  MARTIAL ; DRUNKENNESS  ; ABSENCE  FROM  STATION  AND  DUTY 
ABOARD  SHIP. 

3.  SETTING  ASIDE:  findings,  evidence  not  supporting. 

Two  specifications  were  preferred  against  the  accused,  the  first  of  which 
alleged  drunkenness,  and  the  second  of  which  was  as  follows: 

“In  that  William  F.  Wiley,  now  a chief  aviation  pilot,  U.  S.  Navy,  while 
so  serving  on  board  the  U.  S.  S.  Houston,  did,  on  or  about  October  21.  1930, 
having  been  regularly  detailed  on  the  flight  list  of  the  said  ship  for  said 
date,  absent  himself  from  his  station  and  duty  on  board  said  ship,  without 
proper  authority,  and  did  remain  so  absent  from  8 a.  m.  to  4:30  p.  m. 
on  said  date.” 

(1)  The  foregoing  specification  alleges  absence  from  station  and  duty  on 
board  ship  but  not  from  the  United  States  Navy,  as  set  forth  in  the  sample 
specifications  in  section  248,  Naval  Courts  and  Boards,  1923. 

[P.  21]  (2)  The  evidence  adduced  in  this  case  disclosed  that  during  the  period 

the  accused  was  alleged  to  have  been  absent  from  his  station  and  duty  he  was 
actually  on  board  ship,  but  unable  to  perform  his  duties  because  of  his  condition, 
as  set  forth  in  the  first  specification. 

It  was  considered  that  this  disability  of  the  accused  should  have  been  set  out 
in  the  first  specification  as  an  aggravation  of  the  offense  of  drunkenness  rather 
than  made  the  basis  of  a separate  specification.  The  evidence  adduced  proves 
only  that  the  accused  was  guilty  of  one  offense,  namely,  drunkenness,  as  a 
result  of  which  he  was  unable  to  perform  the  duties  required  of  him.  There 
having  been  adduced  no  evidence  tending  to  show  that  the  accused  was  absent 
from  his  station  and  duty  “on  board  said  ship,”  held  that  the  second  specification 
should  have  been  found  not  proved  and  the  accused  acquitted  of  the  offense 
specified.  ! 

(3)  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
finding  on  specification  II  be  set  aside  and  that  the  records  of  the  accused  be 
corrected  accordingly.  Since  the  proceedings  and  findings  on  specification  I 
and  the  sentence  were  legal,  the  sentence  was  not  disturbed  (File:  MM-Wilev, 
William  F/A17-21  (310121),  Jan.  21,  1931). 


ACQUITTAL:  “honorably  acquit” — use  of  criticized. 

Accused  was  charged  with  “Scandalous  conduct  tending  to  the  destruction 
of  good  morals,”  the  specification  alleging  embezzlement  of  a registered  package 
containing  a fountain  pen  and  pencil,  valued  at  $7.§0.  He  was  “honorably” 
acquitted  by  the  court. 

Judicial  admissions  of  the  accused  and  the  evidence  introduced  showed  that 
the  accused  did  in  fact  receive  the  registered  package  from  the  mail  clerk  for 
further  delivery  to  the  addressee  thereof.  However,  instead  of  exercising  that 
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degree  of  care  expected  of  him  under  the  circumstances,  namely,  to  personally 
deliver  the  package  to  the  addressee,  he  disregarded  his  responsibilities  by  plac- 
ing the  package  on  a table  together  with  other  ordinary  mail  matter  to  be  de- 
livered by  the  truck  driver  who  made  trips  from  the  post  office  to  the  place 
where  the  addressee  was  doing  duty.  Such  negligence  on  the  part  of  the 
accused  with  respect  to  registered  mail  matter  entrusted  to  his  care  for  further 
delivery  to  the  addressee,  which  resulted  apparently  in  the  theft  or  destruction 
of  such  package,  cannot  help  but  cast  adverse  reflection  on  the  accused’s  conduct. 

While  it  was  believed  that  a simple  acquittal  was  proper  in  this  case,  held 
that  the  court  was  not  justified  in  “honorably”  [P.  22]  acquitting  the  accused, 
inasmuch  as  that  character  of  acquittal  “should  never  be  used  if  the  record 
shows  any  adverse  reflection  whatever  upon  the  accused”  (sec.  686,  N.  C.  & 
B. ; File:  MM-Clayton,  Ernest  C/A17-20  (301020),  Jan.  9,  1931,  approved  Jan. 
17,  1931). 


1.  CHARGES  AND  SPECIFICATIONS : multiplicity  of  specifications,  sum- 

mary COURT  MARTIAL. 

2.  ARREST : what  constitutes. 

3.  ABSENCE  OVER  AND  WITHOUT  LEAVE:  man  on  authorized  leave 

ORDERED  TO  RETURN  TO  BARRACKS  UNDER  ARREST — FAILURE  TO  DO  SO. 

4.  SETTING  ASIDE : finding,  evidence  not  supporting. 

5.  CHARGES  AND  SPECIFICATIONS:  evidence  not  to  be  stated. 

6.  RECORD  OF  PROCEEDINGS : errors  which  do  not  invalidate. 

(1)  Specification  III  in  each  of  two  summary  courts  martial  read  as  follows: 

“*  * * having  been  granted  leave  of  absence  from  his  station  and 

duties  on  board  said  ship,  to  expire  at  7 a.  m.  on  November  11,  1930,  having 
been  placed  under  arrest  at  or  about  3 p.  m.  on  November  10,  1930,  and 
ordered  to  return  to  the  submarine  barracks  at  Balboa,  Canal  Zone,  then 
occupied  as  barracks  by  the  crew  of  the  U.  S.  S.  8-Seventeen,  did,  at  or 
about  6 p.  m.  on  November  10,  1930,  without  leave  from  proper  authority, 
absent  himself  from  said  ship  and  barracks,  to  which  he  had  been  regularly 
assigned,  and  did  remain  so  absent  from  the  U.  S.  Navy  for  a period  of 
about  three  and  one-half  hours,  at  the  expiration  of  which  he  surrendered 
himself  at  said  barracks  at  the  place  aforesaid.” 

Specification  II  in  each  case  alleged,  in  substance,  that  the  accused,  having 
been  ordered  by  his  commanding  officer  at  about  3 p.  m.  on  November  10,  1930, 
to  return  immediately  to  the  submarine  barracks  and  to  remain  under  arrest 
there,  failed  to  do  so  and  thereby  disobeyed  the  lawful  order  of  his  commanding 
officer. 

The  evidence  adduced  in  the  two  cases,  which  was  practically  identical,  showed 
the  two  specifications  to  have  been  based  upon  the  same  misconduct.  The  court 
found  these  two  specifications,  and  also  specification  I,  proved  in  one  case  and 
found  the  second  specification  proved  and  the  third  specification  proved,  except 
for  the  duration  of  absence,  in  the  other  case. 

(2)  The  only  evidence  of  the  accused’s  arrest  was  the  testimony  of  the 
commanding  officer  that  he  ordered  the  two  men  to  return  to  the  barracks 
under  arrest.  There  was  no  evidence  that  they  did  so.  On  the  contrary,  the 
court  by  finding  specification  II  proved,  went  on  record  as  believing  that  the 
accused  did  not  return  to  the  barracks,  and  therefore  did  not  submit  to 
|P.  23]  what  the  commanding  officer  considered  as  an  arrest.  As  to  what 
constitutes  arrest,  Naval  Digest,  1921,  page  16,  paragraph  10,  reads  in  part 
as  follows : 

“Except  in  the  case  of  a submission  there  must  be  either  a physical 
touching  or  restraint,  mere  words  addressed  to  the  person  not  being 
sufficient.” 

It  is  therefore  obvious  that,  even  had  there  been  sufficient  evidence  adduced 
to  sustain  a conviction  on  the  remaining  portion  of  specification  III,  the 
words  “placed  under  arrest”  should  have  been  excepted. 

(3)  There  was  no  evidence  adduced  in  either  of  these  cases  tending  to  show 
that  the  accused  obeyed  his  commanding  officer’s  order  to  return  to  the  bar- 
racks. It  having  been  shown  that  the  accused  were  absent  from  their  station 
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and  duty  on  authorized  leave,  held  that  they  could  not  be  legally  convicted 
of  absenting  themselves  therefrom  without  leave  from  proper  authority,  unless 
evidence  were  adduced  tending  to  show  their  return.  (See  sec.  248,  Naval 
Courts  and  Boards,  1923. ) 

(4)  In  view  of  the  foregoing  the  Secretary  of  the  Navy  directed  that  the 
finding  on  specification  III  in  each  case  be  set  aside  The  proceedings  and  find- 
ings on  specifications  I and  II  and  the  sentence,  being  legal,  were  not  disturbed. 

(5)  Specification  II  in  each  of  these  cases  was  held  objectionable  in  that  it 
included  matter  unnecessary  to  a statement  of  the  offense.  It  alleged  in  part 
that  the  accused  “did  fail  to  return  and  remain  under  arrest  there,  as 
thorough  search  of  ship  and  barracks  failed  to  disclose  his  presence  at  6 p.  m. 
on  November  10,  19S0,  at  said  ship  or  said  barracks .”  This  was  objectionable, 
as  the  words  underscored,  while  adding  nothing  to  the  validity  of  the  specification, 
constitute  what  is  known  as  “pleading  of  the  evidence”  (sec.  202,  Naval  Courts 
and  Boards,  1923). 

(6)  The  following  errors  were  further  noted  in  the  record  of  proceedings: 

(a)  In  each  of  these  cases  immediately  following  the  entry,  “The  prosecution 
rested,”  appeared  the  entry,  “The  defense  rested,”  instead  of  the  proper  entry, 
“The  defense  offered  no  evidence”  (sec.  945  (54),  Naval  Courts  and  Boards, 
1923). 

(b)  The  records  in  these  cases  did  not  show  affirmatively  that  the  accused 
did  not  desire  to  make  a statement,  as  required  by  section  665,  Naval  Courts 
and  Boards,  1923. 

(c)  The  accused’s  argument  in  each  case  was  called  a closing  argument, 
although  followed  by  the  recorder’s  closing  argument.  Section  877  (3),  var,  2, 
Naval  Courts  and  Boards,  1923,  shows  the  proper  entry  for  recording  accused’s 
argument 

[P.  24]  (d)  In  one  case  the  recorder  stated  to  the  court  that  the  accused 

enlisted  on  May  16,  1929,  whereas  this  date  should  have  been  May  16,  1928. 

(e)  In  the  other  case  the  findings  were: 

“The  first  specification  not  proved.” 

“The  second  specification  proved.” 

“The  third  specification  proved  in  part  * * 

These  findings  were  followed  by  the  entry,  “The  court  was  opened  and  all 
parties  to  the  trial  entered.  The  recorder  read  the  findings  of  the  court.” 
The  findings  on  the  first  specification  should  have  been  followed  by  an  express 
acquittal,  as  shown  in  section  951  (69),  var.  3,  Naval  Courts  and  Boards,  1923. 
The  findings  of  the  court  should  not  have  been  read  in  open  court,  but  the 
accused  should  have  been  informed  that  the  first  specification  had  been  found 
not  proved  (sec.  685,  Naval  Courts  and  Boards,  1923). 

In  view  of  the  unusually  large  number  of  irregularities  pointed  out  above 
the  Secretary  of  the  Navy  further  directed  that  the  members  and  recorder  of 
the  court  in  these  cases  be  enjoined  to  familiarize  themselves  with  the  important 
phase  of  their  duties  having  to  do  with  courts  martial  (File:  MM-Jones, 
Fred/A17-21  (310121)  ; MM-Skeels,  Glenn  T/A17-21  (310121),  January  21, 
1931). 


1.  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to 

ALLEGE  AN  OFFENSE ; VIOLATION  OF  LOCAL  ORDER  | “UNpAWFUIXY”  CONSTRUED. 

2.  PLEA  OF  GUILTY : defective  specification  not  cured  by. 

3.  CHARGES  AND  SPECIFICATIONS : duplication  of  charges. 

4.  SETTING  ASIDE : findings,  specification  failing  to  allege  an  offense. 

Accused  pleaded  guilty  to  four  charges,  including  the  following:  (I)  Absence 
from  station  and  duty  without  leave;  (II)  Conduct  to  the  prejudice  of  good 
order  and  discipline.  The  specification  of  charge  II  alleged  that  accused  did 
“knowingly,  wilfully,  and  unlawfully”  leave  the  billet  to  which  he  had  been 
regularly  assigned  “by  an  unauthorized  route,  by  jumping  the  fence  at  the 
aforesaid  billet.” 

(1,  2)  A specification  must  on  its  face  allege  facts  which  constitute  a viola- 
tion of  some  law,  regulation,  or  custom  of  the  service.  If  an  act  which  it  is 
alleged  the  accused  committed  does  not  constitute  such  violation,  the  facts  must 
be  alleged  with  particularity  in  order  to  show  that  some  offense  was  committed 
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(sec.  198,  Naval  Courts  and  Boards,  1923;  Naval  Digest,  1916,  i>.  70;  C.  M.  O.  12, 
1927,  20).  The  act  of  leaving  assigned  quarters  by  jumping  a fence  is  not  an 
offense  of  which  [P.  25]  a naval  court  martial  can  properly  take  cognizance, 
in  the  absence  of  culpable  circumstances  or  wrongful  intent,  or  unless  in  viola- 
tion of  a local  order.  Furthermore,  it  would  appear  that  the  word  “unau- 
thorized” is  merely  a conclusion  of  fact,  there  being  no  facts  alleged  to  show 
what  constituted  authorized  routes  (compare  C.  M.  O.  6,  1922,  p.  12;  C.  M.  O.  12, 
1925,  9;  C.  M.  O.  1,  1928,  14).  The  inclusion  of  the  word  “unlawfully”  does 
not  make  the  act  an  offense,  even  though  the  accused  pleads  guilty.  It  is 
wholly  insufficient  to  allege  that  an  act  was  done  unlawfully  or  without  authority 
without  showing  why  or  in  what  manner  the  act  was  unlawful  (C.  M.  O.  12, 
1925,  p.  7).  As  to  the  failure  of  a plea  of  guilty  to  cure  the  defect,  see  C.  M.  O. 
3,  1921,  13;  C.  M.  O.  3,  1925,  8;  section  199,  Naval  Courts  and  Boards,  1923; 
see  also  C.  M.  O.  11,  1928,  7. 

(3)  In  this  case  it  appeared  that  charge  II  was  based  on  the  same  facts  as 
charge  I.  While  this  is  permissible,  it  is  not  good  practice,  except  where  there 
are  aggravating  circumstances  set  forth  under  one  charge  which  distinguish 
it  from  the  other  (sec.  188,  Naval  Courts  and  Boards,  1923).  The  specification 
of  charge  II  amounted  only  to  a recital  of  the  manner  in  which  the  accused 
absented  himself,  and  the  offense  of  absence  without  leave  fully  covered  the 
acts  complained  of.  (In  this  connection  see  C.  M.  O.  10,  1926,  8;  C.  M.  O. 
8,  1927,  7 ; C.  M.  O.  3,  1929,  20. ) 

(4)  In  view  of  the  above,  the  findings  on  charge  II  and  the  specification 
thereunder  were  set  aside  (File:  MM-Petrowsky,  Jos.  W/A17-20  (301120), 
Dec.  30,  1930,  approved  January  13,  1931). 


1.  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to 

ALLEGE  AN  OFFENSE — STATEMENT  OF  MERE  INCLUSION  DOES  NOT  AID  DEFECT; 
“CUPARLE  INEFFICIENCY”  AND  “FAIL”  CONSTRUED;  SUMMARY  COURT  MARTIAL. 

2.  NEGLECT  OF  DUTY : failure  to  receive  semaphore  message  correctly — 

SAMPLE  SPECIFICATION  ALLEGING. 

3.  EVIDENCE,  DOCUMENTARY:  introduction  of. 

4.  MEMBERS  OF  COURTS  MARTIAL:  new  member;  procedure. 

5.  SETTING  ASIDE : proceedings,  findings  and  sentence,  specification 

FATALLY  DEFECTIVE;  FORMER  JEOPARDY. 

(1)  A summary  court-martial  specification  read  as  follows; 

“In  that,  * * *,  on  or  about  October  28,  1930,  having  received  a sema- 

phore message  from  H.  M.  S.  Sterling,  did  then  and  there  fail  to  receive 
the  said  message  correctly,  as  it  was  his  duty  to  do,  by  reason  of  which 
culpable  inefficiency  the  commanding  officer  of  the  U.  S.  S.  Stewart  was 
misinformed  as  to  the  proper  contents  of  the  aforesaid  message.” 

[P.  26]  Held:  This  specification  was  fatally  defective  in  that  it  failed 
to  allege  an  offense.  There  was  nothing  set  forth  in  the  specification 
alleging  that  the  failure  of  the  accused  to  receive  a message  correctly 
was  due  to  any  fault  or  neglect  on  his  part.  A specification  must  on  its 
face  allege  facts  which  constitute  a violation  of  some  law,  regulation,  or 
custom  of  the  service.  If  the  offense  alleged  does  not  constitute  a viola- 
tion of  some  law,  regulation,  or  well-known  custom  of  the  service,  of 
which  judicial  notice  can  be  taken,  the  facts  must  be  alleged  with  par- 
ticularity in  order  to  show  that  some  offense  was  committed  (Naval 
Digest,  1916,  p.  70,  par.  103,  and  sec.  198,  Naval  Courts  and  Boards,  1923). 

That  part  of  the  specification  reading  “by  reason  of  which  culpable 
inefficiency,”  etc.,  is  a mere  conclusion  and  does  not  aid  in  curing  the 
defect  mentioned  above.  A statement  of  a mere  conclusion  instead  of 
facts  will  not  make  a good  specification  (sec.  196,  Naval  Courts  and  Boards 
and  C.  M.  O.  4,  1925,  18). 

(2)  The  following  specification,  based  on  the  record  of  evidence  adduced  dur- 
ing the  trial,  was  suggested  as  fulfilling  the  requirements  enumerated  above; 

“In  that  * * *,  now  a signalman  third  class,  U.  S.  Navy,  while  so 
serving  on  board  the  U.  S.  S.  Stewart,  on  or  about  October  28,  1930,  as 
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signalman  on  watch  on  board  said  ship,  and  it  being  his  duty  while  on  said 
watch,  as  he,  the  said  * * *,  well  knew,  to  receive  accurately  and  cause 

to  be  delivered  to  the  commanding  officer  of  said  ship  all  visual  signals 
and  messages  transmitted  to  said  ship  and  having,  on  said  date,  acknowl- 
edged receipt  of  a semaphore  message  transmitted  from  His  Majesty’s  Ship 
Sterling  to  the  U.  S.  S.  Stewart,  in  tenor  as  follows : 

“*  * * did,  then  and  there,  cause  to  be  delivered  to  his  commanding 

officer,  as  a correct  and  accurate  copy  of  said  message,  a message  in  tenor 
as  follows : 

“*  * * and  he,  the  said  * * *,  did  therein  and  thereby,  through 
inattention  to  duty,  neglect  and  fail  to  forward  to  his  said  commanding 
officer  a correct  and  accurate  copy  of  said  message,  as  it  was  his  duty  to  do.” 

(3)  It  was  further  noted  from  the  record  that  certain  documents  were  read 
to  the  court  by  witnesses  during  the  trial,  but  the  record  did  not  show  that 
these  documents  were  properly  introduced  in  evidence,  in  that  they  were  not 
first  presented  to  the  opposite  party  and  to  the  court  for  inspection  and  oppor- 
tunity to  interpose  objection  thereto  (secs.  385  and  856,  Naval  Courts  and 
Boards,  1923). 

(4)  It  did  not  appear  in  the  record  that,  when  a new  member  of  the  court 
was  seated,  witnesses  who  had  previously  testified  [P.  27]  were  recalled  to 
verify  their  testimony  and  to  afford  the  new  member  an  opportunity  to  examine 
them  (art.  47,  Articles  for  the  Government  of  the  Navy,  and  sec.  852,  Naval 
Courts  and  Boards,  1923). 

(5)  In  view  of  the  fatally  defective  specification,  as  noted  above,  the  Secre- 
tary of  the  Navy  directed  that  the  proceedings,  finding,  and  sentence  in  this 
case  be  set,  aside  and  that  the  records  of  the  accused  be  corrected  accordingly. 
However,  attention  was  invited  to  the  fact  that  the  accused  might  be  brought 
to  trial  under  a properly  drawn  specification,  since  proceedings  under  a fatally 
defective  specification  do  not  constitute  former  jeopardy  (sec.  649,  Naval  Courts 
and  Boards,  1923;  File:  MM-Baril,  William  J/A17-21  (310121),  Jan.  21,  1931). 


1.  CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing  to 

ALLEGE  AN  OFFENSE — STATEMENT  OF  MERE  CONCLUSION  DOES  NOT  AID  DEFECT/ 

POSSESSION  OF  INTOXICATING  LIQUOR,  SUMMARY  COURT  MARTIAL. 

2.  SETTING  ASIDE : proceedings  and  finding,  specification  fatally  de- 

fective. 

(1)  A summary  court-martial  specification  which  alleged  possession  by  ac- 
cused of  intoxicating  liquor,  but  did  not  state  where  the  possession  was,  was 
held  fatally  defective.  This  specification  apparently  intended  to  allege  a viola- 
tion of  article  118,  Navy  Regulations,  1920,  but  in  order  to  allege  the  violation 
of  this  regulation  by  the  possession  of  intoxicating  liquor  it  is  necessary  to 
aver  that  the  possession  was  on  board  a ship  of  the  Navy,  or  within  the  limits 
of  a naval  station,  marine  barracks,  or  some  other  place  under  the  exclusive 
jurisdiction  of  the  Navy  Department  (C.  M.  O.  3,  1923,  9). 

The  specification  referred  to  above  stated  that  the  above  act  of  accused  was 
‘In  violation  of  a lawful  regulation  of  the  Secretary  of  the  Navy.”  However, 
this  was  a mere  conclusion  of  law  and  did  not  aid  in  curing  the  defect  men- 
tioned above.  A statement  of  a mere  conclusion  of  law  instead  of  facts  will  not 
make  a good  specification  (sec.  196,  N.  C.  & B. ; C.  M.  O.  4,  1925,  18). 

(2)  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
proceedings  and  finding  on  the  specification  in  question  be  set  aside.  The  pro- 
ceedings and  finding  on  another  specification  and  the  sentence  being  legal,  were 
not  disturbed  (File:  MM-McHugh,  John  F/A17-21  (301219),  Dec.  19,  1930). 


[P.  28]  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing 

TO  ALLEGE  AN  OFFENSE  | SMOKING  CIGARETTE  ON  DUTY,  DECK  COURT. 

The  following  deck-court  specification  was  held  fatally  defective  in  that  it 
failed  to  state  an  offense: 

“In  that  * * * having  * * * been  regularly  detailed  as  a mem- 
ber of  a detail  en  route  to  a fire  at  said  navy  yard  did,  at  or  about  1 : 40 
p.  m.,  on  said  date,  smoke  a cigarette  while  on  said  duty.” 

(File:  MM-Jessen,  Ernest  J/A17-22  (310121),  January  21,  1931,  citing  sec. 
198,  N.  C.  & B.) 
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1.  EMBEZZLEMENT:  mess  property;  conversion  to  own  use  essential  ele- 

ment OF  OFFENSE. 

2.  FRAUD:  in  violation  of  article  8,  articles  for  the  government  of  the 

NAVY — PROOF  OF. 

3.  SETTING  ASIDE:  findings,  evidence  not  supporting. 

Accused  was  tried  on  the  charges  of  (I)  “Scandalous  conduct  tending  to  the 
destruction  of  good  morals”  (two  specifications  alleging  embezzlement  of  mess 
property)  ; (II)  “Embezzlement  of  property  of  the  United  States  intended  for 
the  naval  service  thereof”  (paint  of  the  value  of  $52.36)  ; and  (III)  “Fraud  in 
violation  of  article  8 of  the  Articles  for  the  Government  of  the  Navy.”  The 
court  found  the  specifications  of  the  charges  proved  and  the  accused  guilty  of 
all  three  charges. 

(1)  The  evidence  in  the  case  showed  that  the  accused  was  in  command  of  a 
rifle  range  detachment  consisting  of  six  men  on  the  island  of  St.  Croix,  and 
that  he  was  also  in  charge  of  the  mess  and  acting  as  custodian  of  the  mess 
funds.  As  a matter  of  convenience,  mess  money  was  used  in  the  purchase  of 
toilet  articles  on  behalf  of  the  individual  members  of  the  mess,  each  member 
paying  into  the  mess  fund  at  the  end  of  each  month  the  amount  of  money 
expended  in  his  behalf.  These  transactions  were  not  shown  on  the  mess  ac- 
counts. Specification  1 of  charge  I alleged  the  embezzlement  of  a total  of 
fifteen  dollars  and  twenty-four  cents  ($15.24)  thus  expended.  The  evidence 
was  conclusive  that  each  member  who  contributed  to  this  fund  received  the 
articles  paid  for.  Held,  that  the  finding  on  this  specification  was  not  supported 
by  the  evidence;  that  the  above  acts  did  not  amount  to  embezzlement  in  that 
the  necessary  element  of  conversion  to  his  own  use  was  not  shown ; and  that 
the  court  should  have  found  the  specification  not  proved.  (See,  in  this  connec- 
tion, C.  M.  O.  6,  1925,  p.  4;  sec.  263,  Naval  Courts  and  Boards,  1923.)  The 
judge  advocate,  in  his  argument,  apparently  failed  to  realize  that  various  statu- 
tory definitions  of  embezzlement,  notably  those  covering  disbursing  officers 
[P.  29]  and  care  of  money  and  property  of  the  United  States,  do  not  apply  to 
charge  I and  specifications  thereunder,  which  involve  private  funds. 

Specification  2 of  charge  I alleged  the  embezzlement  of  two  hams  belonging 
to  the  mess.  The  evidence  showed  clearly  that  the  hams  were  the  property  of 
the  mess  and  that  they  were  sold  to  one  Farehetto  by  the  accused,  but  that 
this  money  was  immediately  turned  over  to  the  cook,  who  was  instructed  to 
use  it  in  payment  of  an  ice  bill,  which  was  done.  Held,  that  above  acts  did  not 
constitute  embezzlement,  in  that  as  in  specification  1 there  was  no  appropriation 
of  the  money  to  the  use  of  the  accused. 

(2)  The  specification  of  charge  III  alleged  that  the  accused,  in  the  capacity 
of  custodian  of  mess  funds,  submitted  to  his  commanding  officer  false  vouchers 
of  mess  expenditures  totaling  seventeen  dollars  and  thirty-four  cents  ($17.34) 
for  the  purpose  of  defrauding  the  said  mess  of  this  amount.  It  appeared  from 
the  evidence,  however,  that  all  items  represented  by  the  above  sum  were  received 
by  the  mess ; that  they  were  paid  for,  receipts  being  offered  in  evidence  and 
entered  in  the  account  book ; but  that  these  purchases  were  not  entered  in  the 
account  book  as  of  the  proper  dates.  The  mess  was  not  defrauded,  nor  did  it 
appear  how  it  could  have  been.  The  acts  of  the  accused  would  seem  to  be 
nothing  more  than  bad  bookkeeping.  Therefore,  held  that  the  findings  on 
charge  III  and  the  specification  thereunder  were  not  in  accord  with  the  evidence 
adduced. 

(3)  In  view  of  the  foregoing,  the  findings  on  charges  I and  III  and  the 
specifications  thereunder  were  set  aside.  (File : MM-Ferguson,  James  D/A17-20 
(301210),  Jan.  8,  1931,  approved  Jan.  26,  1931). 


1.  EMBEZZLEMENT : possession  of  property  of  another  essential  element 

of  offense,  summary  court  martial. 

2.  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  al- 

lege AN  OFFENSE — NOT  AIDED  BY  PLEA  OF  GUILTY. 

3.  SETTING  ASIDE : proceedings,  finding,  and  sentence,  specification  failing 

TO  ALLEGE  AN  OFFENSE  ; FORMER  JEOPARDY. 

4.  AIDING  AND  ABETTING : embezzlement  of  property — sample  specifica- 

tion alleging. 
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1(1)  A summary  court-martial  specification  read  as  follows: 

“In  that  Everett  R.  Headley,  now  a musician,  second  class,  U.  S.  Navy, 
and  Charles  A.  R.  Henness,  now  a musician,  first  class,  U.  S.  Navy,  while 
so  serving  in  the  station  band  at  the  U.  S.  naval  training  station,  Hampton 
Roads,  Norfolk,  Virginia,  the  said  Headley  having  received  into  his  posses- 
sion and  under  his  control  in  the  execution  and  under  color  of  his  office  as 
aforesaid  alto  saxophone  number  236780  of  the  value  of  about  ninety-eight 
dollars  ($98),  [P.  30]  which  he,  the  said  Headley,  and  he,  the  said 

Hermess,  well  knew  to  be  the  property  of  the  morale  department  of  said 
station,  did,  each  and  together,  on  or  about  October  22,  1930,  in  the  city 
of  Norfolk,  Virginia,  feloniously  embezzle  and  convert  to  their  own  use  the 
said  saxophone,  the  property  of  the  said  morale  department.” 

The  above  specification,  as  to  Henness,  did  not  contain  one  of  the  essential 
elements  of  the  offense  of  embezzlement  in  that  it  failed  to  allege  that  the 
property  converted  hud  been  received  into  his  possession  (sec.  263,  N.  C.  & B.). 

(2)  In  view  of  the  above,  held  that  the  specification  was  fatally  defective  as 
to  the  accused,  Henness,  in  that  it  failed  to  allege  an  offense.  Although  neither 
of  the  accused  objected  to  the  specification,  and  each  of  them  pleaded  guilty, 
this  does  not  support  a finding  of  guilty  under  a specification  where  the  facts 
alleged  do  not  constitute  an  offense  (sec.  199,  N.  C.  & B.). 

(3)  In  view  of  the  foregoing  the  Secretary  of  the  Navy  directed  that  the 
proceedings,  finding,  and  sentence  as  to  the  accused,  Henness,  be  set  aside  and 
that  his  records  be  corrected  accordingly.  The  proceedings,  finding,  and  sentence 
as  to  the  accused,  Headley,  being  legal,  were  not  disturbed.  As  to  the  legality 
of  bringing  Henness  to  trial  under  a properly  drawn  specification  setting  forth 
the  facts  showing  his  actual  participation  in  the  transaction  out  of  which  this 
case  arose,  see  section  649,  Naval  Courts  and  Boards,  1923. 

(4)  From  the  facts  and  circumstances  connected  with  this  case,  as  shown  by 
the  specification  set  out  above,  it  appeared  possible  from  a legal,  and  desirable 
from  a disciplinary  standpoint  to  bring  Henness  to  trial  on  a specification  simi- 
lar to  the  following  (sec.  211,  N.  C.  & B.)  : 

i;In  that  Charles  A.  R.  Henness,  now  a musician,  first  class,  U.  S.  Navy, 
while  so  serving  in  the  station  band  at  the  U.  S.  naval  training  station, 
Hampton  Roads,  Norfolk,  Virginia,  wxell  knowing  that  one  Everett  R.  Headley, 
then  a musician,  second  class,  U.  S.  Navy,  had  received  into  his  possession 
and  under  his  control  in  the  execution  and  under  color  of  his  office  one 
alto  saxophone  of  the  value  of  about  ninety-eight  dollars  ($98),  the  prop- 
erty of  the  morale  department  of  said  station,  did  on  or  about  October  22, 
1930,  at  Norfolk,  Virginia,  (or  as  the  case  may  be),  by  accompanying  him.  the 
said  Headley,  and  participating  with  him,  the  said  Headley,  in  negotiating 
a sale  of  the  said  saxophone  (or  other  acts,  as  the  case  may  be),  therein 
and  thereby  knowingly  and  wrongfully  aid  and  abet  him,  the  said  Headley, 
in  the  felonious  embezzlement  and  conversion  to  his,  the  said  Headley’s,  own 
use  of  the  said  saxophone.” 

(File:  MM-Headiey,  Everett  R/A17-21  (310121)  ; MM-Henness,  Charles  A.  R./ 
A17-21  (310121),  Jan.  21,  1931). 


[P.  31]  EVIDENCE : prosecution  failing  to  offer,  after  plea  of  not  guilty; 

ACCUSED  CONVICTED  ON  HIS  OWN  TESTIMONY  ALONE;  SUMMARY  COURT  MARTIAL; 

FINDING  AND  SENTENCE  SET  ASIDE. 

In  a summary  court-martial  case,  although  the  accused  pleaded  not  guilty, 
the  prosecution  offered  no  evidence.  The  accused  at  his  own  request  took  the 
stand  in  his  own  behalf,  and  his  testimony  on  direct  and  cross-examination 
was  the  only  evidence  material  to  the  issue  which  was  adduced.  This  testi- 
mony did  not  cover  all  the  material  allegations  of  the  specification.  The  court, 
nevertheless,  found  the  specification  proved. 

The  procedure  followed  by  the  recorder  and  permitted  by  the  court  in  this 
case  was  highly  irregular,  and  indicated  a lack  of  appreciation,  not  only  by 
the  recorder  and  members  of  the  court,  but  also  by  the  counsel  for  the  accused, 
of  their  respective  duties  in  connection  with  the  trial.  The  accused  by  his 
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plea  of  not  guilty,  called  upon  the  prosecution  to  prove  all  the  averments  of 
the  specification  preferred  against  him.  Until  the  prosecution  has  established 
a prima  facie  case,  the  accused  is  not  required  to  produce  any  evidence  what- 
ever. The  recorder  in  this  case,  by  failing  to  introduce  evidence  after  a plea 
of  not  guilty,  was  derelict  in  his  duty  to  the  Government.  Counsel,  by  attempt- 
ing to  prove  as  facts  allegations  of  the  specification  which  it  was  the  recorder's 
duty  to  prove,  failed  in  his  duty  to  protect  the  accused’s  interests  (C.  M.  O.  12, 
1922,  7). 

If  the  procedure  followed  in  this  case  were  allowed  to  pass  unnoticed  it 
would  tend  to  destroy  the  confidence  which  an  enlisted  man  should  feel  in  the 
competency  of  an  officer  to  represent  him  as  counsel  before  a court  martial. 

In  view  of  the  foregoing,  and  of  the  fact,  as  pointed  out  above  that  no  evi- 
dence was  adduced  touching  upon  certain  material  allegations  of  the  specifica- 
tion, the  Secretary  of  the  Navy  directed  that  the  finding  and  sentence  in  the 
case  be  set  aside.  Also  that  the  department’s  action  be  brought  to  the  attention 
of  the  members  and  recorder  of  the  court,  and  the  officer  who  acted  as  counsel 
for  the  accused  (File:  MM-Straw,  Clyde  R/A17-21  (301212),  Jan  31,  1931). 


NAMES : accused — variance  between  name  of  person  sentenced  and  person 

NAMED  IN  SPECIFICATION  AND  ARRAIGNED;  SENTENCE  SET  ASIDE;  SUMMARY  COURT 

MARTIAL  ; RECORD  RETURNED  FOR  REVISION. 

In  a summary  court  martial,  the  specification  was  preferred  against,  and  ac- 
cused was  arraigned  as,  Walter  R,  Avery,  private,  U.  S.  Marine  Corps.  The 
court,  however,  sentenced  one  Charles  R.  Avery,  private  U.  S.  Marine  Corps. 

[P.  32]  The  Secretary  of  the  Navy  directed  that  the  sentence  in  this  case  be 
set  aside  as  void  and  that  the  court  be  reconvened  for  the  purpose  of  sentenc- 
ing the  accused  (File:  MM-Avery,  Walter  R/A17-21  (310121),  Jan.  21,  1931). 


THEFT:  attempted,  of  automobile;  intent  to  permanently  deprive  owner 

OF  PROPERTY  NOT  ESTABLISHED  BEYOND  REASONABLE  DOUBT,  FINDINGS  DISAP- 
PROVED. 

Accused  was  found  guilty  of  two  charges,  (I)  Drunkenness;  (II)  Scandalous 
conduct  tending  to  the  destruction  of  good  morals  (attempted  theft  of  auto- 
mobile). 

In  support  of  charge  II,  the  prosecution  introduced  evidence  to  the  effect 
that  accused  and  another  pushed  the  automobile  in  question  down  grade  for 
about  300  yards ; that  the  ignition  was  locked  and  the  car  failed  to  start.  When 
the  car  came  to  a stop  at  the  bottom  of  the  grade  the  two  men  were  appre- 
hended. They  admitted  moving  the  car  without  consent  of  the  owner,  but 
stated  they  intended  to  borrow  it.  To  rebut  the  prima  facie  case  thus  estab- 
lished by  the  prosecution,  the  defense  introduced  evidence  tending  to  show 
that  the  men  had  left  the  barracks  for  the  purpose  of  getting  some  liquor; 
that  the  car  was  merely  a means  to  an  end ; and  that  the  intent  to  permanently 
deprive  the  owner  of  possession  of  his  automobile,  which  is  an  essential  ele- 
ment of  the  offense  (sec.  232,  N.  C.  & B.),  was  lacking.  The  court,  therefore, 
in  order  to  arrive  at  a finding  of  guilty  on  this  charge,  must  have  inferred 
this  intent  from  the  acts  of  the  accused. 

While  it  is  the  policy  of  the  Navy  Department  not  to  interfere  with  the 
finding  of  a court  when  it  is  based  on  a question  of  fact  (Naval  Digest,  1916, 
p.  125,  par.  103 ; C.  M.  O.  11,  1926,  p.  6 ; C.  M.  O.  12,  1927,  pp.  14  to  17 ; File : 
OO-Hand,  Earl  V/A17-20  (270616),  Jan.  30,  1928;  C.  M.  O 10,  1929,  p.  7; 
C.  M.  O.  12,  1929,  pp.  5,  9;  C.  M.  O.  3,  1930,  p.  15;  C.  M.  O.  4,  1930,  p.  7; 
C.  M.  O.  8,  1930,  p.  13),  nevertheless  held  that  the  evidence  adduced  in  this 
case  was  sufficient  to  create  a reasonable  doubt  as  to  the  intent  to  permanently 
deprive  the  owner  of  possession  of  his  property ; and  that  the  accused  enter- 
tained, rather,  the  intent  to  “joy  ride.”  (Compare  C.  M.  O.  5,  1922,  p.  13;  id., 
2,  1923,  p.  7 ; see  also  in  this  connection,  C.  M.  6.  10,  1929,  p.  9. ) It  was  further 
noted  that  the  other  man  involved  was  tried  before  a different  court  and  ac- 
quitted on  the  identical  charge  and  specification. 

In  view  of  the  foregoing,  the  finding  on  this  charge  and  the  specification 
thereunder  were  disapproved,  and  the  sentence  in  excess  of  the  legal  limitation 
for  the  charge  of  which  accused  was  legally  convicted  was  set  aside  (File: 
MM-Clark,  Walter  P/A17-20  (301117,  Dec.  31,  1930,  approved  Jan.  13,  1931). 
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[P.  33]  BIDS : guarantee  ; legality  of  one  corporation  acting  as  guarantor 

FOR  OTHER  COMPANIES  J ENTIRE  CAPITAL  STOCK  OF  SUCH  OTHER  COMPANY  OWNED 

BY  GUARANTOR. 

Harding,  Tilton  & Co.,  a corporation  incorporated  under  the  laws  of  Massa- 
chusetts, appeared  as  guarantor  on  a bid  submitted  by  the  Pioneer  Mills,  of 
Guthrie,  Okla.,  for  furnishing  certain  supplies  for  the  use  of  the  Navy.  The 
entire  outstanding  capital  stock  of  the  latter  corporation  is  owned  by  the 
former. 

The  pertinent  laws  of  Massachusetts  (see  General  Laws  of  Massachusetts, 
secs.  6-12,  inclusive,  of  ch.  155,  and  sec.  4 of  ch.  156),  while  not  specifically 
authorizing  corporations  to  guarantee  the  contracts  of  others,  contain  no 
inhibitions  against  such  guaranteeing,  and  the  charter  of  said  Harding,  Tilton 
& Co.  (Inc.)  specifically  provides  therefor. 

Even  though  the  entire  outstanding  capital  stock  of  one  company  is  owned 
by  the  other,  as  stated  above,  the  two  companies  are  distinct  legal  entities 
and  the  Massachusetts  law  makes  no  discrimination  on  account  of  ownership! 
of  stock  as  to  the  guaranteeing  by  one  corporation  of  the  contract  of  another. 

In  view  of  the  foregoing,  held  that  Harding,  Tilton  & Co.  (Inc.)  is  em- 
powered under  its  charter  to  act  as  guarantor  or  surety  on  the  bids  of  other 
companies,  and  that  “other  companies”  may  Include  a corporation  the  entire 
outstanding  capital  stock  of  which  is  owned  by  such  guarantor  or  surety. 

Further  question  submitted  as  to  “whether  a corporation  under  the  laws  of 
Massachusetts  can  act  as  surety  for  other  companies  in  the  absence  of  a 
specific  authorization  by  its  charter,”  considered  hypothetical  and  not  decided 
(File:  L4-3/L13  (301111),  Jan.  8,  1931). 


1.  DESERTION : officer  ; jurisdiction  of  court  martial  and  pay  status  where 

NAME  OMITTED  FROM  REGISTER  BUT  NOT  DROPPED  FROM  ROLLS  BY  PRESIDENT. 

2.  COMPTROLLER  GENERAL : jurisdiction  ; decision  as  to  pay  not  con- 

clusive ON  QUESTION  OF  COURT-MARTIAL  JURISDICTION. 

3.  HABEAS  CORPUS : writ  dismissed. 

An  officer  of  the  Navy  deserted  on  March  14,  1926,  and  surrendered  to  naval 
authorities  on  May  29,  1930.  He  was  subsequently  tried  by  court  martial  on 
charges  of  desertion  and  scandalous  conduct  tending  to  the  destruction  of 
good  morals,  and  sentenced  to  be  dismissed  from  the  naval  service  and  to  be 
imprisoned  for  12  months.  He  later  filed  a petition  for  [P.  34]  habeas 
corpus,  contending  that  the  court  martial  did  not  have  jurisdiction  over  him 
for  the  reason  that  his  name  was  not  carried  on  the  official  register  of  com- 
missioned and  warrant  officers  of  the  Navy  after  1927,  in  which  year  it  was 
carried  under  the  heading  of  “Deserted,”  and  that  this  action  amounted  to 
affirmative  action  by  the  President  in  dropping  him  from  the  rolls.  He  further 
claimed  that  his  contention  was  supported  by  the  opinion  of  the  Comptroller 
General,  who  decided  that  the  petitioner  was  not  entitled  to  the  pay  and 
allowances  of  his  rank  after  the  date  of  his  surrender  to  the  naval  authorities. 

(1)  Held  that  the  contention  of  the  petitioner  that  the  failure  of  the  Navy 
Department  to  carry  his  name  in  the  Register,  after  it  carried  him  in  the 
issue  of  1927,  as  a deserter,  was  equivalent  to  action  by  the  President  under 
article  36  of  the  Articles  for  the  Government  of  the  Navy  in  dropping  him 
from  the  rolls,  is  without  merit.  The  affirmative  action  of  the  President 
authorized  by  law  in  a matter  so  important  as  the  dropping  from  the  rolls 
of  a naval  officer  cannot  be  inferred  from  the  mere  fact  that  the  Navy  Register 
notes  him  one  year  as  a deserter  and  subsequently  omits  his  name.  The  very 
fact  that  in  1930,  in  pursuance  of  the  sentence  of  a general  court  martial,  the 
President  ordered  his  dismissal  from  the  Navy,  shows  that  there  had  been  no 
previous  action  separating  the  petitioner  from  the  service,  and  so  long  as  he 
was  not  so  separated  the  court  martial  had  jurisdiction  of  the  offense.  The 
fact  that  a bureau  of  the  Navy  Department  publishing  the  Register  saw  fit 
to  adopt  the  administrative  practice  of  omitting  an  officer’s  name  after  it  had 
once  published  him  as  a deserter,  cannot,  of  course,  be  binding  upon  or  be 
construed  to  be  the  act  of  the  President  in  a matter  which  requires  a quasi- 
judicial action  on  the  part  of  the  President  (citing  U.  S.  v.  Page,  137  U.  S.  673; 
U.  S.  v.  Fletcher,  148  U.  S.  84). 
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(2)  With  reference  to  petitioner’s  second  contention,  held,  that  the  views  of 
the  Comptroller  General  could  not  be  conclusive  on  the  question  of  the  juris- 
diction of  a court  martial  over  a defendant,  even  if  he  had  given  his  opinion 
on  that  point,  which  he  did  not.  In  one  letter  to  the  Secretary  of  the  Navy 
the  Comptroller  General  made  the  statement,  “On  the  present  record  the  facts 
do  not  show  Smith  so  in  the  naval  service  as  to  be  entitled  to  pay  and  allow- 
ances as  a lieutenant  (junior  grade).”  This  statement  only  affects  the  matter 
of  pay,  and  was  later  so  expressly  limited  by  the  Comptroller  General. 

In  view  of  the  foregoing,  held  that  the  court  martial  had  jurisdiction,  and 
as  there  was  no  question  as  to  the  legality  of  the  sentence  the  writ  was  dis- 
missed (Ex  parte  Smith,  Jan.  21,  1931,  District  Court  of  the  United  States, 
District  of  Maine  (Southern  Division);  Navy  Dept.  File:  OO-Smith,  Harry 
T/A17-5  (301212)). 


[P.  35]  1.  GOVERNOR  OF  VIRGIN  ISLANDS : jurisdiction  of  secretary 

OF  NAVY  OVER. 

2.  VIRGIN  ISLANDS:  sale  of  lands  upon  which  municipality  of  st.  croix 
holds  first  mortgage — authority  to  withhold  approval. 

Prior  to  the  President’s  order  of  February  27,  1931,  placing  the  government 
of  the  Virgin  Islands  under  the  supervision  of  the  Department  of  the  Interior, 
it  was  held  (1)  That  the  Secretary  of  the  Navy  was  not  vested  with  power  to 
issue  certain  proposed  orders  to  the  Governor  of  the  Virgin  Islands  affecting 
the  disposition  of  privately  owned  lands  in  said  islands;  and  (2)  that  upon 
the  facts  presented  neither  the  Governor  of  the  Virgin  Islands  nor  the  Municipal 
Council  of  St.  Croix  had  authority  to  withhold  approval  of  sales  of  the  lands 
in  question  (File:  EG56/N1-13  (310124),  Jan.  29,  1931,  considering  1929  Sup., 
L.  R.  N.  A.,  p.  502,  and  act  of  March  3,  1917,  39  Stat.  1132). 


IMPORTS  AND  EXPORTS : naval  ordnance  equipment,  export  of,  to  foreign 
countries;  espionage  act. 

Question  whether  title  50,  section  32,  of  the  U.  S.  Code  could  be  employed 
to  prevent  the  exportation,  by  a commercial  firm,  to  a certain  foreign  govern- 
ment, of  fire-control  instruments  developed  by  the  Navy. 

The  section  of  the  code  cited  form  a part  of  the  espionage  act  approved  June 
15,  1917  (40  Stat.  218,  ch.  30,  title  1,  sec.  2),  and  so  far  as  applicable  to  the 
question  under  consideration  reads: 

“(a)  Whoever,  with  intent  or  reason  to  believe  that  it  is  to  be  used 
to  the  injury  of  the  United  States  or  to  the  advantage  of  a foreign  nation, 
communicates,  delivers,  or  transmits,  or  attempts  to,  or  aids  or  induces 
another  to,  communicate,  deliver,  or  transmit,  to  any  foreign  government, 
or  to  any  faction  or  party  or  military  or  naval  force  within  a foreign 
country,  whether  recognized  or  unrecognized  by  the  United  States,  or  to 
any  representative,  officer,  agent,  employee,  subject,  or  citizen  thereof, 
either  directly  or  indirectly,  any  document,  writing,  code  book,  signal 
book,  sketch,  photograph,  photographic  negative,  blue  print,  plan,  map, 
model,  note,  instrument,  appliance  or  information  relating  to  the  national 
defense,  shall  be  punished  by  imprisonment  for  not  more  than  twenty 
years:  Provided,  That  whoever  shall  violate  the  provisions  of  subsection 
(a)  of  this  section  in  time  of  war  shall  be  punished  by  death  or  by 
imprisonment  for  not  more  than  thirty  years ; * * 

(That  the  act  quoted  from  above  includes  corporations  within  its  terms,  see 
U.  S.  v.  American  Socialist  Society  et  al.,  260  Fed.  Rep.  885.) 

[P.  36]  Fire-control  instruments  are  weapons  of  national  defense,  their  major 
functions  being  military  in  character.  Accordingly,  if  a commercial  firm  has 
reason  to  believe  that  the  furnishing  of  fire-control  instruments  to  a foreign 
country  “would  be  used  to  the  injury  of  the  United  States  or  to  the  advantage 
of  a foreign  nation,”  then  the  furnishing  of  such  instruments  or  of  informa- 
tion relating  thereto  would,  in  the  Navy  Department’s  opinion,  be  a violation 
of  section  2 (a)  of  the  espionage  act  of  June  15,  1917  (supra). 
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As,  however,  criminal  statutes  are  strictly  construed  it  would  be  necessary, 
in  order  to  invoke  said  act,  to  have  proper  evidence  that  the  company  had 
due  notice  of  the  fact  that  the  disclosure  of  information  relative  to  these 
instruments  or  the  furnishing  thereof  to  a foreign  country  would  be  injurious 
to  the  interests  of  the  United  States. 

It  was  suggested,  therefore,  in  this  particular  case,  that  a communication 
be  addressed  to  the  company  concerned  giving  definite  notice  that  these  instru- 
ments are  weapons  of  national  defense  and  that  the  furnishing  thereof  or  of 
any  information  relating  thereto  to  the  foreign  country  contemplated  (or  any 
other  foreign  country,  if  deemed  desirable  to  make  the  prohibition  general) 
would  be  injurious  to  the  United  States  and  to  the  advantage  of  a foreign 
country,  and  subject  the  party  responsible  therefor  to  the  penalty  provided 
by  section  2 (a)  of  the  act  of  June  15,  1917  (40  Slat.  218,  title  50,  U.  S.  Code, 
sec.  32). 

If,  notwithstanding  such  notice,  the  company  attempts  to  export  the  instru- 
ments, then  prompt  report  should  be  made  to  the  Navy  Department  in  order 
that  the  Attorney  General  may  be  requested  to  take  appropriate  legal  pro- 
ceedings in  the  premises  (File:  JJ2/L14-2  (310103),  Jan.  13,  1931). 


MEMBERS  OF  COURTS  MARTIAL:  illegal  absence  of — authority  of  court 

TO  EXCUSE  FROM  FURTHER  ATTENDANCE. 

Held:  A court  may  not,  upon  his  return,  excuse  from  further  attendance  a 
member  who  has  been  illegally  absent  during  the  trial  even  though  a legal 
quorum  remains.  The  power  to  take  action  is  vested  in  the  convening  authority 
and  not  in  the  court.  In  the  event  of  such  illegal  absence  the  following 
procedure  should  be  followed : 

(a)  The  unauthorized  absence  of  a member  from  a session  of  the  court 
martial  and  the  feasibility  of  his  being  reseated  should  be  immediately  reported 
to  the  convening  authority. 

[P.  37]  (b)  The  court  being  without  the  necessary  power  to  proceed  without 

the  absent  member  (after  his  return)  should  await  instructions  from  the 
convening  authority. 

(c)  The  question  may  be  decided  by  the  convening  authority  at  his 
discretion. 

(File:  A17-11  (3)  (301029),  Jan.  23,  1931,  considering  arts.  46  and  47, 
A.  G.  N.) 


MISCONDUCT : death  from  gunshot  wound  ; evidence  of  murder,  no  con- 
viction in  CIVIL  COURTS. 

An  enlisted  man  died  from  the  results  of  a gunshot  wound  which  was  in- 
flicted in  the  home  of  his  father-in-law.  No  coroner’s  inquest  was  held  and  the 
civil  authorities  did  not  make  an  investigation  of  the  case  until  compelled  to 
do  so  by  the  deceased’s  father.  The  wife  of  the  deceased,  who  was  apparently 
the  only  other  person  in  the  room  when  the  shooting  occurred,  was  indicted 
for  his  murder.  The  prosecution,  having  presented  its  evidence  before  the 
court,  the  court  ruled  on  a motion  of  the  defendant  for  judgment  as  of  nonsuit 
that,  while  the  State’s  evidence  tended  to  show  most  strongly  that  the  deceased 
did  not  commit  suicide,  the  prosecution  failed  to  offer  evidence  showing  that 
the  defendant  killed  the  man.  Acting  on  this  basis,  the  court  granted  the 
motion  of  the  defendant  and  discharged  the  wife  of  the  deceased  from  further 
custody. 

From  the  evidence  presented  in  this  case  the  Navy  Department  was  of  the 
opinion  that  the  deceased  was  murdered  by  some  person  unknown,  and  as  no 
evidence  was  discovered  by  the  investigating  officer,  nor  adduced  before  the  civil 
court  which  tried  the  wife  of  said  deceased,  which  indicated  that  his  death 
was  in  any  wise  due  to  his  own  misconduct,  held  that 'death  was  not  the  result 
of  his  own  misconduct  (File:  MM-Stratford,  Harold  E/P6-2  ( 300709),  Jan.  16, 
1931). 
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NAVAL  RESERVE:  appointment  as  ensign*  of  citizens  of  Philippine  islands. 

Held:  That  a Filipino  who  has  graduated  from  the  United  States  Naval 
Academy  is  eligible  for  appointment  as  an  ensign  in  the  United  States  Naval 
Reserve',  provided  he  is  less  than  28  years  of  age  on  the  date  of  appointment 
(File:  QR/P14-2  (301211),  Jan.  5,  1931,  considering  34  U.  S.  C.,  secs.  753,  1035, 
211;  Bn.  Nav.  Manual,  1925,  art.  II-3401,  subpars.  3 and  5). 


[P.  38]  NAVAL  RESERVE:  marine  corps  reserve — retirement  of  trans- 
ferred MEMBERS  OF  THE  FLEET  MARINE  CORPS  RESERVE. 

Held:  That  transferred  members  of  the  Fleet  Marine  Corps  Reserve  should 
have  their  time  computed  for  retirement  in  the  same  manner  as  transferred 
members  of  the  Fleet  Naval  Reserve  (File:  QR1/P19-2  ( 300711),  Jan.  6,  1931, 
considering  act  of  Feb.  28,  1925,  ch.  374,  sec.  2,  43  Stat.  1080,  34  U.  S.  C.,  sec. 
752,  and  citing  J.  A.  G.  opinion  QR1/P19-2  (300711),  approved  Aug.  1,  1930, 
C.  M.  O.  8,  1923,  26). 

C.  M.  O.  2—1931 

[P.  5]  DISMISSAL : confirmation  of  sentence  of,  revoked  by  president. 

Captain  John  D.  Lockburner,  U.  S.  Marine  Corps,  was  tried  by  general  court 
martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Philadelphia, 
Pa.,  on  December  17,  1930,  and  was  convicted  of  the  following  charges: 

Charge  I. — Drunkenness. 

Charge II. — Conduct  unbecoming  an  officer  and  a gentleman  (breaking  pledge). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
Marine  Corps,  and  from  the  United  States  naval  service. 

The  members  of  the  court  unanimously  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “on  account  of  his  long  and  faithful  serv- 
ice over  a period  of  approximately  22  years,  with  the  exception  of  one  previous 
conviction  which  occurred  within  the  last  two  years.” 

On  January  10,  1931,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  submitted  the  record  of  proceedings  to  the  President 
of  the  United  States  with  the  recommendations  that  the  sentence  of  dismissal 
be  confirmed,  and  on  February  2,  1931,  the  President  confirmed  the  sentence. 

On  February  17,  1931,  Captain  Lockburner  submitted  his  resignation  “for  the 
good  of  the  service,”  inviting  attention  to  Court-Martial  Order  No.  4,  1929, 
page  11.  This  resignation  was  forwarded  to  the  Secretary  of  the  Navy  by  the 
Major  General  Commandant  on  February  18,  1931,  by  the  following  endorse- 
ment : 

“1.  Forwarded.  It  is  recommended  that  the  record  of  proceedings  of  the 
general  court  martial  in  the  case  of  Captain  Lockburner  be  resubmitted  to 
the  President  with  the  recommendation  that  the  confirmation  of  the  sen- 
tence of  dismissal  be  revoked,  in  order  to  permit  the  acceptance  of  Captain 
Lockburner’s  resignation  for  the  good  of  the  service. 

“2.  The  letter  of  dismissal  addressed  to  Captain  Lockburner  by  the 
Department  on  February  7,  1931,  is  being  [P.  6]  retained  by  the  com- 
mandant of  the  Navy  Yard,  Philadelphia,  Pa.,  and  has  not  been  delivered.” 

On  February  21,  1931,  the  Secretary  of  the  Navy,  “in  view  of  the  recom- 
mendation of  the  Major  General  Commandant,  U.  S.  Marine  Corps,”  resubmit- 
ted the  record  of  the  proceedings  to  the  President  of  the  United  States  with 
the  recommendation  that  the  confirmation  of  the  sentence  of  dismissal  be 
revoked,  in  order  to  permit  the  acceptance  of  Captain  Lockburner’s  resignation 
for  the  good  of  the  service. 

On  February  21,  1931,  the  President  revoked  the  confirmation  of  the  sentence 
of  dismissal  in  this  case. 
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ABSENCE  OYER  AND  WITHOUT  LEAVE:  specification  alleging  absence 

OVER  LEAVE  HELD  FATALLY  DEFECTIVE  BY  REVIEWING  AUTHORITY,  PROCEEDINGS 

AND  FINDINGS  SET  ASIDE;  ACTION  NOT  CONCURRED  IN  BY  NAVY  DEPARTMENT, 

SUMMARY  COURT  MARTIAL. 

Accused  was  found  guilty  by  summary  court  martial  of  a specification  which 
read  as  follows : 

“In  that  * * *,  now  a seaman,  first  class,  U.  S.  Navy,  having,  while 
so  serving  on  board  the  U.  S.  S.  Pennsylvania,  been  granted  liberty  on 
December  21,  1980,  until  7:45  a.  m.,  December  22,  1930,  did,  upon  the 
expiration  of  said  liberty,  fail  to  return  to  his  ship,  and  did  remain 
absent  from  his  station  and  duty  without  leave  until  8:20  a.  m.,  Decem- 
ber 22,  1930.” 

The  immediate  superior  in  command  set  aside  the  proceedings  and  finding 
on  this  specification,  stating  that,  in  his  opinion,  the  specification  was  fatally 
defective  in  that  it  failed  to  allege  that  the  accused  had  been  regularly  assigned 
to  the  U.  S.  S.  Pennsylvania,  and  that  the  absence  of  the  accused  was  without 
leave  from  proper  authority.  He  invited  attention  to  section  248,  Naval  Courts 
and  Boards,  and  to  Court-Martial  Order  No.  6,  1930,  pages  9 and  10. 

The  specification  in  question  follows  closely  in  form  the  specification  set  forth 
in  section  973,  Naval  Courts  and  Boards,  1923.  Although  the  specification  referred 
to  is  primarily  for  use  in  a deck  court,  it  is  considered  sufficient  to  fulfill  the 
requirements  of  sections  198  and  248,  Naval  Courts  and  Boards,  1923,  and  there- 
fore, in  the  absence  of  objection,  not  fatal  when  used  in  a summary  court  martial. 

As  the  reviewing  authority,  in  his  action,  invited  the  attention  of  the  convening 
authority  to  the  fact  that  proceedings  upon  a fatally  defective  specification  do 
not  constitute  former  jeopardy,  and  that  the  accused  might  be  brought  to  trial 
for  the  same  offense  under  a properly  drawn  specification,  it  was  directed  by 
[P.  7]  the  Secretary  of  the  Navy  that  no  further  proceedings  be  had  in  the  case 
(File:  MM-Collins,  Cecil  L/A17-21  (310209),  Feb.  9,  1931). 


BREAKING  RESTRICTION : essential  elements  of  offense,  summary  court 

MARTIAL. 

CHARGES  AND  SPECIFICATIONS : multiplicity  of  specifications  ; proceed- 
ings AND  FINDINGS  ON  ONE  SPECIFICATION  SET  ASIDE. 

Specification  II  of  a summary  court  martial  alleged  that  accused,  “well  knowing 
that  he  was  on  the  restricted  list  as  regards  liberty  by  reason  of  venereal  infec- 
tion,” having  been  granted  leave  of  absence,  failed  to  return  to  his  station  and 
duty  upon  the  expiration  of  said  leave,  and  remained  absent  without  leave  from 
proper  authority  for  about  twenty-seven  hours  and  fifteen  minutes,  “thereby 
breaking  the  said  restriction.”  The  first  specification  alleged  the  offense  of 
absence  from  station  and  duty  after  leave  had  expired,  the  date  and  period  of  the 
unauthorized  absence  being  identical  with  those  alleged  in  the  second  specification. 

Held:  that  specification  II  did  not  sufficiently  allege  the  offense  of  breaking 
restriction.  This  offense  requires  a breach  by  an  affirmative  act  of  an  accused. 
A mere  failure  on  his  part  to  do  some  act  will  not  constitute  such  a breach.  The 
allegation  that  the  accused  had  been  granted  leave  of  absence  and  upon  the 
expiration  thereof  failed  to  return,  negatives  the  fact  of  any  breach  sufficient  to 
allege  an  offense  of  breaking  restriction.  This  specification  in  fact  merely  alleged 
an  absence  from  station  and  duty  after  leave  had  expired,  and  for  the  same 
act  as  alleged  in  specification  I.  (In  this  connection,  see  sec.  188,  N.  C.  & B., 
1923  ; also  C.  M.  O.  175,  1919,  2.) 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceedings 
and  finding  under  specification  II  be  set  aside.  The  proceedings  and  finding  under 
specification  I and  the  sentence  being  legal,  were  not  disturbed  (File:  MM-Rey- 
nolds,  Lloyd  W/A17-21  (310210),  Feb.  10,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 
an  offense;  not  cured  by  plea  of  guilty;  applying  for  funds  AT  RECRUITING 

OFFICE,  SUMMARY  COURT  MARTIAL. 

A summary  court-martial  specification  alleged  that  accused,  while  on  author- 
ized leave,  applied  at  the  Navy  recruiting  substation  at  Jackson,  Tenn.,  for  funds 
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with  which  to  return  to  his  ship,  in  violation  of  a lawful  regulation  of  the 
Secretary  of  the  Navy. 

Held,  that  the  specification  referred  to  above  was  fatally  defective  in  that  the 
act  described  does  not  constitute  a violation  of  the  U.  S.  Navy  Regulations,  and 
in  this  connection  attention  [P.  8]  was  invited  to  article  D-8003  (3),  Bureau 
of  Navigation  Manual,  1925,  quoted  in  part  as  follows: 

“Men  who  report  at  main  recruiting  stations  prior  to  expiration  of  fur- 
lough or  within  24  hours  after  expiration  of  furlough,  or  men  wrho  have 
missed  train  connections,  may  be  furnished  transportation  by  recruiting 
officers  to  their  proper  station.” 

Article  D-7028  (5)  of  the  same  manual  provides  in  part  as  follows: 

“*  * * There  is  provision  elsewhere  in  the  Bureau  Manual  for  recruit- 
ing officers  to  furnish  transportation  to  deserving  cases  requiring  this  assist- 
ance, but  the  fact  that  the  cost  * * * should  not  be  considered  as 
relieving  them  from  all  liability  to  punishment  for  failure  to  comply  with 
such  orders  as  may  he  issued  on  the  subject  by  their  commanding  officer. 
(Italics  supplied.) 

In  view  of  the  authority  granted  to  recruiting  officers  in  the  foregoing  quota- 
tions, it  follows  that  an  enlisted  man  who  applies  for  funds,  while  on  authorized 
leave  of  absence,  does  not  violate  a lawful  regulation  of  the  Secretary  of  the 
Navy  but  may  violate  orders  of  his  commanding  officer  if  issued.  In  the  latter 
event,  the  offense  should  be  so  alleged  in  preferring  the  specification  (citing 
C.  M.  O.  11,  1928,  8). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings and  finding  on  the  specification  in  question  be  set  aside.  The  proceedings 
and  finding  on  another  specification  in  the  same  case,  and  the  sentence  being 
legal,  the  sentence  was  not  disturbed  (File:  MM-Holder,  Terry  B/A17-21 
(310210),  Feb.  10,  1931). 


FRAUDULENT  ENLISTMENT:  gist  of  offense. 

SETTING  ASIDE : proceedings,  findings,  and  sentence,  specification  failing 

TO  ALLEGE  AN  OFFENSE. 

Accused  was  tried  and  convicted  on  the  charge  “Fraudulent  enlistment,”  the 
specification  alleging,  in  substance,  that  on  October  1,  1930,  he  did  “procure 
himself  to  be  accepted  and  did  fraudulently  enlist”  in  the  U.  S.  Navy,  by  conceal- 
ing from  the  officer  enlisting  him  that  while  serving  as  an  enlisted  man  in  the 
U.  S.  Navy  he  had  been  informed  by  the  Chief  of  the  Bureau  of  Navigation  on 
July  14,  1930,  that  he  would  not  be  permitted  to  reenlist  in  the  U.  S.  Navy 
without  the  prior  approval  of  said  Bureau ; further,  that  he  had  since  said 
enlistment  received  pay  and  allowances  thereunder. 

The  accused  objected  to  the  specification  on  the  ground  that  it  did  not 
allege  an  offense  and  did  not  support  the  charge,  citing  in  support  of  this  con- 
tention Laws  Relating  to  the  Navy,  Annotated,  Supplement,  1929,  page  194.  His 
objection,  however,  was  overruled. 

[P.  9]  Held,  that,  in  order  to  warrant  trial  by  court  martial,  the  fraudulent 
concealment,  or  misrepresentation,  must  have  arisen  from  either  a failure  to 
give  information,  or  the  giving  of  false  information,  as  to  matter  called  for  by 
the  shipping  articles  (construing  section  27,  Naval  Courts  and  Boards  and 
Naval  Digest,  1916,  p.  252,  cited  in  support  thereof).  In  cases  of  first  enlist- 
ment, or  reenlistment  in  broken-service  cases,  such  concealment  or  misrepre- 
sentation may  also  arise  in  connection  with  the  application  for  enlistment 

In  this  case,  the  enlistment  in  which  the  Bureau  of  Navigation  had,  through 
official  channels,  placed  restrictions  on  the  accused  as  to  his  reenlistment,  had 
expired,  he  having  been  given  an  unconditional  honorable  discharge  therefrom. 
At  the  time  of  his  application  for  reenlistment  he  was  a civilian  in  the  same 
status  as  any  other  person  applying  for  the  first  time  for  enlistment  ; in  other 
words,  jurisdiction  over  the  accused  had  ceased.  In  order,  therefore,  to  charge 
him  with  fraudulent  enlistment,  the  allegations  of  such  a charge  should  be 
based  on  a concealment  or  misrepresentation  in  connection  with  his  application 
for  enlistment  and  the  shipping  articles. 
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In  view  of  the  foregoing,  held,  that  the  specification  of  the  charge  in  this  case 
did  not  allege  an  offense  and  accordingly  the  proceedings,  findings,  and  sentence 
were  set  aside  (File:  MM-McKay,  Leo  M/A17-20  (310106),  Feb.  16,  1931, 
approved  Feb.  20,  1931 ) . 


MISSING  SHIP:  knowledge  of  sailing  date  essential  element  of  offense. 

Accused  was  found  guilty  of  a specification  alleging  that  he  missed  his  ship, 
“well  knowing  that  said  ship  was  due  to  sail  on  or  about  November  20,  1930.” 

The  only  evidence  adduced  by  the  prosecution  consisted  of  extracts  from  the 
service  record  of  the  accused.  These  extracts  did  not  contain  positive  evidence 
from  which  it  could  be  reasonably  concluded  that  the  accused  knew,  or  ought 
to  have  known,  that  the  ship  was  to  sail.  In  order  to  convict  the  accused 
properly  of  the  offense  of  missing  ship,  it  must  be  established  that  he  knew  of 
the  sailing  date  in  question  (citing  C.  M.  O.  4,  1930,  3).  Accordingly,  held,  that 
the  prosecution  failed  to  establish  a prima  facie  case.  The  Secretary  of  the 
Navy  therefore  directed  that  the  finding  on  the  specification  involved  be  set 
aside.  The  proceedings,  the  finding  under  another  specification,  and  the  sen- 
tence, being  legal,  were  not  disturbed  (File:  MM-Itamsdell,  Harold  G/A17-21 
(310210),  Feb.  10,  1931). 


PREVIOUS  CONVICTIONS : procedure  after  introduction  of  record  of. 

The  judge  advocate  announced  to  the  court  that  the  accused  had  record  of 
previous  convictions  and  a certified  copy  of  such  [P.  10]  record  was  appended 
to  the  record  of  proceedings.  Although  the  record  of  previous  convictions  fully 
complied  with  the  requirements  as  to  admissibility  specified  in  sections  690  and 
691,  Naval  Courts  and  Boards,  no  further  entry  pertaining  thereto  appeared  in 
the  record  of  proceedings. 

Section  689,  Naval  Courts  and  Boards,  requires  that  whenever  the  accused 
has  a record  of  previous  conviction  the  court  shall  be  opened  and  the  record 
shall  be  submitted  to  the  accused  for  opportunity  to  object  to  its  admission 
and,  if  there  be  no  valid  objection,  it  shall  be  read  by  the  judge  advocate  in  the 
presence  of  all  parties  to  the  trial.  The  requirements  of  this  section  are  man- 
datory in  terms  and  should  be  strictly  complied  with  whenever  a record  of 
previous  conviction  exists. 

Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence  were 
held  legal  (File:  MM-Wright,  William/ A17-20  (301218),  Feb.  5,  1931,  approved 
Feb.  12,  1931). 


1.  RECORD  OF  PROCEEDINGS : returned  to  convening  authority  for 

minor  corrections,  record  rewritten,  summary  court  martial. 

2.  SUMMARY  COURTS  MARTIAL  : members,  rank  of. 

The  record  of  proceedings  of  a summary  court  martial  was  returned  to 
the  convening  authority  for  correction  of  the  following  errors:  (a)  Record 
not  properly  made  up  in  the  order  shown  in  chapter  IX  (1),  Naval  Courts  and 
Boards;  (5)  failure  to  explain  rank  of  senior  member  (section  926  (4),  Naval 
Courts  and  Boards). 

(1)  The  convening  authority  returned  the  record  of  proceedings,  rebound 
in  the  proper  order  as  requested.  In  addition  the  record  had  been  entirely 
rewritten  with  substantial  changes,  the  original  record  of  proceedings  being- 
appended  to  the  rewritten  record.  The  following  changes  were  noted : 

(a)  The  date  of  the  precept  was  changed  from  November  16,  1930,  to 
November  17,  1930. 

(h)  The  date  the  court  was  to  convene  was  changed  from  November  25, 
1930,  to  November  17,  1930. 

( c ) The  wording  of  the  specification  was  changed;  also  the  date  of  the 
offense. 

(d)  Minor  changes  were  made  in  the  record  of  proceedings,  namely,  form 
of  expression  of  date  and  time  of  meeting  of  the  court  and  entries  as  to  ad- 
journment. 

The  impropriety  of  making  such  alterations  in  a record  of  proceedings  after 
it  has  been  approved  by  the  convening  and  reviewing  authorities,  and  the 
illegality  of  changing  the  precept  or  specifications  after  completion  of  the  trial, 
are  too  obvious  to  require  comment. 
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(2)  The  convening  authority  also  failed  to  explain  by  letter  to  the  Navy  De- 
partment the  circumstances  necessitating  the  ordering  [P.  11]  of  a lieutenant, 
junior  grade,  as  senior  member  of  the  court,  as  required  by  section  926,  foot- 
note 4,  Naval  Courts  and  Boards,  1923. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  returned  the  record  of 
proceedings  to  the  convening  authority  and  directed  that  it  be  rebound  to 
include  the  papers  actually  representing  the  trial,  that  section  926,  footnote  4, 
Naval  Courts  and  Boards,  1923,  be  complied  with,  and  that  upon  completion  all 
papers  be  returned  to  the  Office  of  the  Judge  Advocate  General  (File:MM- 
Granofsky,  Isadore/A17-21  (310210)  ; MM-Mathews,  Pierce  Jennings/ A17-21 
(310210);  MM-Arnold,  Dalton  Edward/A17-2l  (310210),  February  10,  1931). 


SENTENCES : confinement,  summary  court  martial — phraseology  ; sentence 

AS  WORDED  EXCEEDING  LEGAL  LIMITATION,  PORTION  IN  EXCESS  SET  ASIDE. 

A summary  court  martial  sentenced  the  accused  “to  be  confined  for  a period 
of  sixty  days.”  The  sentence  in  this  case  was  approved  by  the  reviewing 
authority  on  January  6,  1931,  from  which  date  it  became  effective.  A confine- 
ment of  80  days  from  that  date  would  therefore  expire  March  6,  1931. 

The  maximum  limit  of  confinement  which  the  court  could  adjudge  is  fixed 
as  two  months.  (See  art.  30,  A.  G.  N.,  sec.  107,  N.  C.  & B.).  In  this  case  the 
court  departed  from  the  phraseology  of  the  statute  by  adjudging  confinement 
for  a period  of  60  days,  whereas  section  953,  footnote  72,  Naval  Courts  and 
Boards,  provides  that  “the  exact  phraseology  of  article  30  is  to  be  followed 
in  the  sentence.” 

Inasmuch  as  a confinement  of  60  days  from  January  6 would  expire  on 
March  6,  1931,  and  a confinement  of  two  months  from  the  date  of  approval 
would  expire  on  March  5,  1931,  the  court  in  this  case  adjudged  a sentence 
in  excess  of  the  legal  limitation.  Accordingly,  the  Secretary  of  the  Navy 
directed  that  the  portion  of  the  sentence  involving  confinement  in  excess  of  two 
months  be  set  aside  (File:  MM-Bedard,  Lawrence  R/A17-21  (310210)  ; see  also 
MM-David,  Howard  T/A17-21  (310210)  ; MM-King,  Garland/A17-21  (310210)  ; 
MM-Sands,  Howard  L/A17-21  (310210),  Feb.  10,  1931). 


DEATH : declaration  of,  by  navy  department — unexplained  absence  alone 

NOT  SUFFICIENT  TO  OVERCOME  PRESUMPTION  OF  LIFE. 

An  enlisted  man  disappeared  from  the  U.  S.  S.  Sirius  December  30,  1929,  and 
has  been  carried  on  the  rolls  of  the  Navy  [P.  12]  Department  as  missing  since 
that  date.  The  board  of  investigation  in  his  case  found  that  he  disappeared 
from  the  U.  S.  S.  Sirius  while  at  sea  on  December  30,  1929,  between  the  hours  of 
12  noon  and  4:30  p.  m.,  the  U.  S.  S.  Sirius  being  at  12:30  p.  m.  on  that 
date  at  a point  5 miles  off  Point  Mariato,  on  the  coast  of  the  Republic  of 
Panama;  and  that  the  evidence  submitted  before  the  board  indicated  that  his 
disappearance  was  premeditated,  deliberate,  and  of  his  own  volition,  and  not 
accidental  and  that  his  departure  was  surreptitious  and  not  open.  The  board 
of  investigation  in  this  case  further  found  that  this  man  reported  on  board  the 
U.  S.  S.  Sirius  December  20,  1929,  prior  to  its  departure  from  Norfolk,  Va., 
December  21,  1929;  that  he  was  a straggler  from  the  U.  S.  S.  Pruitt,  having 
voluntarily  surrendered  to  naval  jurisdiction,  being  returned  to  the  U.  S.  S. 
Pruitt  for  disciplinary  action;  that  he  was  last  seen  on  board  about  noon  on 
December  30,  1929;  that  a careful  search  of  the  ship,  and  muster  of  the  crew 
and  passengers  made  between  1 : 30  and  4 : 30  p.  m.  on  that  date  failed  to  reveal 
his  whereabouts ; that  an  inventory  of  his  personal  effects  disclosed  a letter  dated 
December  30,  1929,  and  addressed  “To  be  delivered  when  found — To  the  Captain 
of  the  U.  S.  S.  Sirius — Notice  !”  stating  in  part  “life  is  useless,  so  I end  it  here, 
now,”  over  his  signature;  and  that  on  December  30,  1929,  the  time  of  day, 
distance  of  ship  to  shore,  and  the  condition  of  the  sea  and  weather  were  such 
as  to  make  it  possible  and  to  offer  temptation  for  a swimmer  to  attempt  to 
reach  the  shore.  No  information  was  available  as  to  whether  or  not  the  man 
was  a good  swimmer. 
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In  commenting  upon  the  finding  of  the  board  of  investigation,  the  command- 
ing officer  of  the  U.  S.  S.  Sirius  stated  that  “while  an  attempt  to  swim  ashore 
was  possible,  it  is  believed  that  the  distance  from  shore  and  the  apparent 
inhospitality  of  the  rugged,  densely  forested  and  mountainous  shore  line  in  the 
vicinity  of  the  ship  were  such  as  to  render  any  such  intention  doubtful.” 

During  the  period  since  this  man’s  disappearance  the  Navy  Department  has 
received  no  additional  information  concerning  his  whereabouts.  A period  of 
only  a little  more  than  one  year  having  elapsed  since  his  disappearance,  no 
legal  presumption  as  to  his  loss  of  life  arises  from  said  period  of  absence 
(citing  File  OO-Smith,  Harry  T/P7  (3)  (271115),  Jan.  5,  1928). 

In  view  of  the  findings  of  the  board  of  investigation  the  possibility,  owing 
to  the  condition  of  the  sea  and  the  weather  and  the  distance  from  shore,  of 
his  having  succeeded  in  reaching  safety,  or  having  been  picked  up  by  a passing 
vessel,  and  that  no  additional  information  has  been  received  tending  to  indicate 
that  he  did  or  did  not  come  to  his  death  by  drowning  on  or  about  December  30, 
1929,  held  that,  without  additional  information,  it  is  impossible  to  state  with 
any  degree  of  certainty  whether  this  man  has  lost  his  life,  and  accordingly 
that  he  should  be  carried  [P.  13]  on  the  rolls  of  the  Navy  Department  as  a 
deserter  (File:  MM-Crowley,  Sam’l.  E/P19-5  ( 300306),  Feb.  9.  1931;  see  also  File 
MM-Crowley,  Samuel  E/A17-25  (300108),  Feb.  27,  1931). 


DEATH : presumption  of  ; body  not  recovered. 

An  enlisted  man,  while  in  a condition  of  intoxication,  on  November  28,  1929, 
disappeared  overboard  in  a rough  sea  at  night  from  a whaleboat  of  the  U.  S.  S. 
Macleish,  while  approximately  2 miles  from  shore.  His  body  was  not  recovered 
although  exhaustive  search  was  made  both  by  the  boat  from  which  he  dis- 
appeared and  other  boats  sent  out  from  the  Navy  Yard,  Cavite,  P.  I.  A little 
over  a year  has  elapsed  since  his  absence  and  during  this  period  no  additional 
information  has  been  received  concerning  his  whereabouts. 

While  no  legal  presumption  as  to  his  loss  of  life  arises  from  the  period  of 
absence  (File  OO-Smith,  Harry  T/P7  (3)  (271115),  Jan.  5,  1928),  when  the 
period  which  has  elapsed  since  his  disappearance  is  considered  in  connection 
with  the  place  and  circumstances  surrounding  his  disappearance,  said  period 
of  absence  causes  any  doubt  which  may  have  arisen  through  the  fact  that  the 
body  was  not  recovered,  to  be  materially  diminished  (citing  File  CL13-Zachary, 
William  Eldon/A17-24  (290417),  Sept.  8,  1930,  C.  M.  O.  9,  1930,  14).  In  view 
of  the  foregoing,  held  that  this  man  lost  his  life  by  drowning  on  or  about 
November  28,  1929,  due  to  his  own  misconduct,  and  that  he  did  not  desert  from 
the  naval  service  (File:  MM-Harter,  Carl  F/A17-25  (300122),  Feb.  3,  1931). 


NAVAL  RESERVE : fleet  nava.l  reserve — service  for  transfer  to  ; enlisted 

MAN  DISMISSED  WHILE  SERVING  AS  TEMPORARY  OFFICER. 

An  enlisted  man  with  over  eight  years’  service  in  the  Navy  was  appointed 
gunner  (temporary)  July  17,  1918,  and  was  dismissed  March  30,  1921,  as  the 
result  of  a sentence  of  general  court  martial.  He  reenlisted  May  25,  1921,  was 
discharged  May  24,  1925;  reenlisted  May  25,  1925,  and  on  December  5,  1930, 
submitted  request  for  transfer  to  the  Fleet  Naval  Reserve,  class  F-4-D,  upon 
the  completion  of  20  years’  naval  service  (secs.  26  and  40,  Naval  Reserve  Act 
of  February  28,  1925,  43  Stat.  1087,  1090). 

With  reference  to  the  question  whether,  in  view  of  the  dismissal  on  March 
30,  1921,  while  serving  as  a temporary  officer,  this  man’s  services  as  a tem- 
porary officer  from  July  17,  1918,  until  March  30,  1921,  may  be  counted  as 
service  for  transfer  to  the  Fleet  Naval  Reserve,  held  that  service  as  a tem- 
porary warrant  gunner,  during  the  World  War,  which  was  honorable  in  its 
inception,  but  which  was  terminated  by  dismissal,  may  be  counted  [P.  14] 
for  purposes  of  transfer  to  the  Fleet  Naval  Reserve  when  the  man  in  question 
was  reenlisted  under  the  circumstances  in  this  case  (citing  secs.  26  and  40 
of  the  Naval  Reserve  Act  of  February  28,  1925  (43  Stat.  1087,  1090)  and  5 
Comp.  Gen.  189  construing  same;  act  of  May  22,  1917,  sec.  7,  40  Stat.  84;  1 
Comp.  Gen.  668,  669  ; 2 Comp.  Gen.  165). 
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Further  held,  that  the  service  of  this  man  as  a temporary  officer  prior  to  his 
discharge  by  sentence  of  a court  martial  being  lawful,  and  his  marks  as  a 
temporary  officer  during  this  period  being  the  only  ones  available,  they  may  be 
considered  in  computing  his  average  mark  for  20  years’  service  to  determine 
whether  or  not  he  is  entitled  to  the  10  per  centum  additional  retainer  pay  au- 
thorized bv  the  provisions  of  U.  S.  Code,  title  34,  section  787  (File:  MM- 
McBride,  Earl  J/P19-2  (301226),  Feb.  24,  1931). 


RETIRED  OFFICERS : civil  employment. 

With  reference  to  civil  employment  of  retired  officers  of  the  Navy,  the  fol- 
lowing questions  were  submitted: 

(a)  Is  there  any  legal  inhibition  on  the  employment  of  a retired  officer 
with  the  merchant  marine? 

(5)  Is  there  any  inhibition  on  the  employment  of  a retired  officer  by  a 
steamship  company  having  mail  contracts? 

(c)  Is  there  any  construction  of  the  law  that  would  prohibit  the  employment 
of  a retired  officer  by  a steamship  company  enjoying  certain  Government 
loans  for  the  construction  of  their  ships? 

As  the  abstract  questions  presented  above  do  not  contain  all  the  facts 
which  might  be  involved  in  specific  cases  and  which  might  have  a controlling 
influence  upon  the  determination  thereof,  it  follows  that  any  decision  rendered 
thereon  must  necessarily  be  regarded  as  merely  a very  general  statement  of 
the  law  on  the  subject,  and  would  very  possibly  require  exceptions  or  modifi- 
cations to  meet  the  facts  of  specific  cases  should  they  arise. 

Subject  to  the  foregoing  remarks,  the  questions  presented  were  all  answered 
in  the  negative  (File:  OR/P16-3  (18)  (310122),  Feb.  21,  1931). 


SHIP’S  SERVICE  ACIVITIES:  sales  of  articles  from,  to  certain  groups  of 

PERSONS  OUTSIDE  OF  NAVY. 

Question  whether  or  not  it  would  be  lawful  to  sell  articles  carried  ashore 
or  afloat  in  ship’s  service  department  activities  to  the  following  groups  of 
persons:  Personnel  of  the  U.  S.  Coast  Guard,  U.  S.  Lighthouse  Service;  U.  S. 
Public  Health  Service,  U.  S.  Naval  Reserve,  U.  S.  Coast  and  Geodetic  Survey, 
veterans  [P.  15]  undergoing  treatment  in  U.  S.  naval  hospitals,  civilian  em- 
ployees of  the  TJ.  S.  Navy  who  are  employed  on  U.  S.  naval  activities  outside  of 
the  continental  limits  of  the  United  States. 

Held,  There  is  no  specific  authority  of  law  for  the  establishment,  main- 
tenance and  operation  of  ship’s  service  department  activities,  ashore  or  afloat, 
and  no  statute  which  in  terms  limits  or  restricts  sales  to  be  made  from  ship’s 
service  department  activities,  in  view  of  which  the  question  presented  is  one 
for  administrative  determination  (citing  C.  M.  O.  6,  1930,  p.  21). 

U.  S.  Navy  Regulations  (art.  1442  ( 4)  and  (7))  very  plainly  provide  that 
all  ship’s  service  activities  shall  be  conducted  in  accordance  with  regulations 
issued  by  “commanders  of  forces  afloat”  or  by  the  “commanding  officer”  of 
a shore  station  for  such  activities  conducted  thereat.  It  therefore  appears 
that,  as  a matter  of  fact,  it  rests  with  such  commanding  officers  to  adopt  any 
regulations  for  the  conduct  of  ship’s  service  activities,  ashore  or  afloat,  which 
they  may  see  fit  to  issue,  subject  only  to  the  requirements  of  article  1442,  Navy 
Regulations,  which  is  the  controlling  article  of  the  Navy  Regulations  on  the 
subject  (File:  JF/L11-3  (16)  (301209),  Feb.  19,  1931). 


VIRGIN  ISLANDS : colonial  councils  ; jurisdiction  to  pass  ordinances  reg- 
ulating commerce  with  foreign  countries. 

In  section  4 of  the  act  of  March  3,  1917  (39  Stat.  1132),  providing  a tem- 
porary government  for  the  Virgin  Islands,  Congress  reserved  to  itself  the 
exclusive  right  to  modify  the  custom  laws  of  the  Virgin  Islands  of  the  United 
States.  Accordingly,  held  that  any  ordinance  of  either  of  the  colonial  councils 
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of  the  Virgin  Islands  prohibiting  the  importation  or  introduction  of  all  meat 
cattle,  goats,  and  pigs  from  places  other  than  the  United  States  or  its  insular 
possessions,  would  be  illegal.  The  authority  delegated  by  Congress  to  the 
colonial  councils  to  adopt  local  laws  with  the  approval  of  the  President  (sec. 
2 of  act  of  March  3,  1917  (supra),  did  not  enlarge  their  jurisdiction  in  this 
respect  (File:  EG56/N33  (301016),  Feb.  12,  1931). 

C.  M.  O.  3—1931 

[P.  7]  THROUGH  NEGLIGENCE  SUFFERING  A VESSEL  OF  THE  NAVY 
TO  BE  HAZARDED : neglect  and  failure  to  have  proper  and  adequate  look- 
outs CONTINUOUSLY  STATIONED — WHAT  CONSTITUTES;  RESPONSIBILITY  OF  OFFICER 
OF  THE  DECK. 

SETTING  ASIDE : finding  on  one  specification  of  charge  disapproved. 

Lieutenant  (Junior  Grade)  Stone  E.  Bush,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  commander  Destroyer  Squadrons,  Battle  Fleet.  U.  S. 
Fleet,  on  board  the  U.  S.  S.  Long,  on  January  19,  1931,  and  was  convicted  of  the 
following  charge:  Through  negligence  suffering  a vessel  of  the  Navy  to  be  haz- 
arded (4  specifications,  1 and  2 proved ; 3 and  4 not  proved). 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade. 

On  February  11,  1931,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  proceedings,  the  findings  on  the  charge,  and  specifications  1,  2,  and  3, 
and  the  sentence  of  the  general  court  martial  in  the  foregoing  case  of  Stone 
E.  Bush,  lieutenant  (Junior  Grade),  U.  S.  Navy,  are  approved.  The  finding 
on  specification  4 is  disapproved. 

“The  gist  of  specification  4 is  that  the  accused  neglected  and  failed  to  have 
proper  and  adequate  lookouts  continuously  stationed  and  through  such  negli- 
gence suffered  the  ship  to  he  hazarded.  The  testimony  of  the  accused,  himself 
on  the  stand  as  a witness  for  the  defense  (Bush,  p.  48,  Q3,  Q4),  establishes 
that  there  were  on  watch  as  lookouts ; one  man  stationed  in  the  eyes  of  the 
ship  and  a starboard  lookout  with  additional  duty  of  sounding  the  whistle. 
The  starboard  lookout  (Jackson,  p.  29,  Qll)  testified  that  he  sounded  the 
whistle  and  that  he  did  this  about  every  minute.  The  testimony  of  the  accused 
before  the  court  of  inquiry  which  inquired  into  the  collision  was  to  the  effect 
that  it  took  the  starboard  lookout  not  more  than  fifteen  seconds  to  blow  the 
whistle  and  that  he  could  maintain  a lookout  during  this  period  (exhibit 
3 (11),  Q112).  In  addition  to  being  thus  occupied  with  the  whistle  the 
starboard  lookout  was  sent  from  the  bridge  at  about  0430  to  take  a message 
to  the  captain  concerning  the  change  of  speed  (Jackson,  p.  29,  Q24,  Q25). 
During  the  absence  the  quartermaster  sounded  the  whistle  (Jackson,  p.  29, 
Q12,  Q14). 

[P.  8]  “Evidently  during  the  time  when  the  starboard  lookout  was  occu- 
pied in  taking  the  message  to  the  captain  there  was  no  lookout  on  the 
bridge  of  the  U.  S.  S.  Jacob  Jones.  It  is  not  absolutely  clear  just  when 
Tuggey  came  on  the  bridge  for  duty.  The  officer  of  the  deck  of  the  pre- 
ceding watch,  0000  to  0400  (Wells,  p.  40,  Q.  6,  Q.  9,  and  Q.  10),  testified  that 
he  had  no  messenger;  the  accused  (Bush,  p.  48,  Q.  3)  testified  that  he  sent 
for  Tuggey  after  he  relieved  the  watch.  It  is  probable  that  Tuggey  had 
not  yet  come  on  the  bridge  at  0430,  otherwise  the  accused  would  have 
sent  Tuggey  with  the  message  to  the  captain  reporting  the  change  of  speed 
instead  of  sending  the  starboard  lookout,  Jackson.  It  is  probable  that 
Tuggey  arrived  on  the  bridge  sometime  between  0430  and  0445  (exhibit  3 
(11)  p.  102,  Q.  122).  Tuggey  testified  that  when  he  arrived  on  the  bridge 
he  understood  that  he  was  messenger,  that  he  was  to  stand  right  behind 
the  wheel  where  the  accused  could  get  him  when  he  wanted  him  but  that 
he  was  to  keep  a lookout  (p.  34,  Q.  5.  Q.  7,  and  p.  36,  Q.  35,  Q.  38). 

“The  question  of  adequacy  of  lookouts  under  various  conditions  of 
visibility  is,  in  the  opinion  of  the  convening  authority,  a question  of  fact, 
to  be  determined  from  the  visibility  conditions  obtaining  at  the  time. 
Obviously  the  testimony  adduced  in  this  case  indicates  that  the  lookout 
maintained  on  the  U.  S.  S.  Jacob  Jones  for  some  time  prior  to  the  collision 
fell  far  short  in  effectiveness  of  that  which  a prudent  mariner  would  have 
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required.  The  convening  authority  is  loath  to  believe  that  the  members 
of  the  court  accept  as  their  standard  such  an  ineffectual  lookout  as  that 
maintained  on  the  U.  S.  S.  Jacob  Jones,  or  consider  that  the  accused,  the 
officer  of  the  deck,  had  ncf  responsibility  in  stationing  and  instructing  an 
adequate  number  of  lookouts.  He  is,  therefore,  at  a loss  to  understand 
the  method  of  reasoning  which  led  the  court  to  find  the  accused  not  guilty 
of  the  fourth  specification. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.” 

On  March  19,  1931,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  were  legal. 

On  March  21,  1931,  the  Chief  of  the  Bureau  of  Navigation  concurred  in  the 
remarks  of  the  convening  authority. 


SENTENCES : inadequate  ; duty  of  officer  serving  as  commanding  officer  of 

A GUARDIA  NACIONAL  DETACHMENT,  NICARAGUA. 

First  Lieutenant  Richard  Fagan,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  brigade  commander,  [P,  9]  Second  Brigade,  U.  S. 
Marine  Corps  in  Nicaragua,  on  January  19,  1931,  and  was  convicted  of  the 
following  charge : Drunkenness. 

The  court  sentenced  the  accused  to  lose  twenty-five  numbers  in  his  grade. 

On  January  28,  1931,  the  convening  authority  placed  the  following  remarks 
on  the  record : 

“The  proceedings  and  findings  of  the  general  court  martial  in  the  fore- 
going case  of  Richard  Fagan,  first  lieutenant,  U.  S.  Marine  Corps,  are 
approved. 

“The  convening  authority  considers  the  sentence  adjudged  by  the  court 
wholly  inadequate  to  the  offense  found  proved. 

“The  fact  that  the  accused  was  acting  at  the  time  as  the  commanding 
officer  of  a Guardia  Naeional  detachment,  upon  whom  devolved  the  duty 
of  setting  a good  example  and  of  maintaining  the  confidence  and  respect 
of  his  subordinates,  which  fact  was  alleged  in  the  specification  as  a 
matter  of  aggravation,  was  apparently  disregarded  by  the  court. 

“The  evidence  as  adduced  by  the  prosecution  showed  that  the  offense 
actually  committed  by  the  accused  was  of  a more  serious  nature  than 
appeared  merely  on  the  face  of  the  specification,  and  the  court,  in  exer- 
cising its  discretionary  power  as  to  the  punishment  to  be  awarded,  has 
obviously  failed  to  give  due  consideration  to  the  many  aggravating  cir- 
cumstances which  were  so  clearly  established. 

“Subject  to  the  foregoing  remarks  the  sentence  is  approved.  He  will 
be  released  from  arrest  and  restored  to  duty.” 

On  March  14,  1931,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  au- 
thority thereon,  were  legal 

On  March  17,  1931,  the  Major  General  Commandant  concurred  in  the  action 
and  remarks  of  the  convening  authority. 


ACCESSORIES : rejection  of,  where  period  of  confinement  reduced. 

Accused  having  been  sentenced  to  reduction  in  rating,  confinement  for  four 
months,  bad  conduct  discharge,  and  accessories,  the  convening  authority,  after 
approving  the  proceedings,  findings,  and  sentence,  reduced  the  period  of  con- 
finement to  three  months  and  held  all  the  other  accessories  of  said  sentence, 
the  reduction  in  rating  and  the  bad  conduct  discharge  in  abeyance  with  a view 
to  withholding  their  execution  entirely  upon  [P.  10]  the  successful  com- 
pletion of  a probationary  period  of  one  year. 

In  reducing  the  period  of  confinement  from  four  to  three  months  the  con- 
vening authority  should  also  have  reduced  the  accessories  a corresponding 
amount.  Accordingly,  the  Secretary  of  the  Navy  reduced  the  accessories 
adjudged  to  correspond  to  the  period  of  confinement,  namely,  three  months 
(File:  MM-Moseley,  Elmer  C/A17-20  (310208),  March  24,  1931,  approved 
March  31,  1931). 
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AVIATION  : NAVY  SEAPLANE  STRIKING  BOAT  IN  HARBOR,  CAUSING  INJURY  TO 

civilians;  (a)  circumstantial  evidence  as  to  identity  of  pilot;  (&) 

RESPONSIBILITY  OF  PILOTS. 

SETTING  ASIDE : findings  and  acquittal  disapproved. 

NAVAL  RESERVE : disenrollment  of  member  of,  on  ground  of  unfitness. 

A naval  reservist  was  tried  by  general  court  martial  on  the  charge  “Conduct 
to  the  prejudice  of  good  order  and  discipline,”  and  acquitted  thereof.  The 
specification  alleged  involuntary  manslaughter.  The  evidence  showed  that 
accused,  a student  pilot,  was  engaged  in  making  practice  landings  in  the 
Harbor  of  Pensacola  on  the  morning  of  October  17,  1930.  He  was  flying  a plane 
known  to  have  a “blind  spot”  directly  ahead,  and  was  authorized  to  make  this 
flight  in  the  above  area.  He  was  warned  of  the  “blind  spot,”  and  knew  that 
in  order  to  get  a clear  view  directly  ahead  it  was  necessary  to  lean  over  each 
side  of  the  cockpit.  When  taking  off  from  one  of  the  practice  landings  accused 
felt  a slight  jar  which  he  attributed  to  the  striking  of  a piece  of  driftwood. 
Upon  checking  it  from  his  flight  he  reported  the  incident  and  requested  that 
an  examination  be  made  of  his  plane.  The  examination  revealed  a dent  in  the 
main  pontoon.  On  the  same  day  naval  authorities  were  notified  that  a naval 
seaplane  had  collided  with  a small  boat  in  the  harbor  at  Pensacola  and  that  an 
occupant  of  the  boat  had  been  killed.  An  examination  was  ordered  to  be  made 
of  all  planes  which  had  been  operating  in  the  harbor  that  morning  and  accused’s 
plane  was  found  to  be  the  only  one  which  bore  signs  of  a collision.  A minute 
examination  of  accused’s  plane  revealed  the  presence  of  some  shreds  of  blue 
cotton.  A man  who  was  in  the  boat  which  had  been  struck  and  whose  com- 
panion had  been  killed  testified  that  at  the  time  he  was  wearing  dungarees 
and  that  they  were  torn  by  the  plane. 

The  Navy  Department  considered  that  the  evidence  tending  to  connect  the 
accused  with  the  collision  was  so  strong  that  there  could  be  no  reasonable 
doubt  on  this  point  in  the  mind  of  any  member  of  the  court;  and  if  the  court 
decided  as  a matter  of  fact  that  the  accused  was  not  flying  the  plane  [P.  11] 
which  struck  the  boat,  that  this  finding  by  the  court  was  of  such  a character 
as  to  amount  to  arbitrary  action. 

The  only  other  ground  on  which  accused  could  have  been  acquitted  was  that 
he  was  not  so  negligent  as  to  make  him  criminally  liable.  As  to  this,  the 
Navy  Department  held  that  it  was  clearly  the  duty  of  accused  to  make  certain 
that  the  path  of  his  take-off  was  clear ; and  that  his  failure  to  do  so  while 
operating  in  a place  known  to  be  frequented  by  other  craft  constituted  negli- 
gence of  such  a character  as  to  make  him  criminally  liable  therefor.  Accord- 
ingly, the  finding  and  acquittal  were  disapproved  by  the  Secretary  of  the 
Navy.  Acting  on  the  recommendation  of  the  Chief  of  the  Bureau  of  Naviga- 
tion, the  Secretary  of  the  Navy  directed  that  the  accused  be  disenrolled  as  a 
member  of  the  Naval  Reserve  on  the  ground  of  unfitness  (File : MM-Smith, 
John  A/A17-20  (310103),  March  2,  1931,  approved  March  6,  1931,  citing  Bu. 
Aero.  Manual,  sec.  1405  (c)  ; sec.  82,  Air  Commerce  Regs.;  C.  M.  O.  10,  1927, 
p.  20 ; Blackstone’s  Commentaries,  vol.  4,  p.  191  and  192 ; 13  R.  C.  L.  858 ; People 
v.  Crossan,  261  Pac.  531;  File:  MM  Nettnay,  Harry  E/A17-20  ( 290504);  see 
also  Bd.  of  Inv.  in  this  case,  File:  NA9/A17-25  (301101),  Nov.  11,  1930,  ap- 
proved Dec.  19,  1930). 


CHARGES  AND  SPECIFICATIONS:  duplication  of  charges;  absence  with- 
out LEAVE ; CONDUCT  TO  THE  PREJUDICE  OF  GOOD  ORDER  AND  DISCIPLINE. 

SETTING  ASIDE : finding  on  specification  and  charge,  and  sentence  in  ex- 
cess OF  legal  limitation. 

Accused  pleaded  guilty  to  the  following  charges,  (1)  Absence  from  station 
and  duty  without  leave,  and  (II)  Conduct  to  the  prejudice  of  good  order  and 
discipline.  The  specification  of  charge  I alleged  that  accused,  on  or  about 
January  5,  1931,  absented  himself  “from  his  station  and  duty”  without  leave, 
remaining  absent  for  a period  of  about  3 days.  The  .specification  of  charge  II 
alleged  that  accused,  on  or  about  January  5,  1931,  having  been  regularly  de- 
tailed as  a member  of  the  guard,  absented  himself  “from  said  guard”  without 
leave,  remaining  so  absent  for  a period  of  about  3 days. 
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The  two  charges  were  apparently  preferred  in  an  attempt  to  comply  with 
the  instructions  contained  in  section  188,  Naval  Courts  and  Boards,  relating 
to  charging  a man  both  with  “Absence  from  station  and  duty  without  leave” 
and  “Conduct  to  the  prejudice  of  good  order  and  discipline”  where  the  man  ab- 
sented himself  to  avoid  a particular  duty.  However,  in  this  case  the  specifica- 
tion under  charge  II,  as  worded,  was  but  a partial  reiteration  of  the  offense 
alleged  under  charge  I ; in  other  words,  the  specification  of  charge  II  alleged 
absence  from  guard,  and  that  allegation  was  included  in  the  specification  of 
charge  I,  which  alleged  absence  from  station  and  duty. 

[P.  12]  If  the  facts  in  the  possession  of  the  convening  authority  at  the  time 
of  preparation  of  the  charges  and  specifications  indicated  that  the  accused 
went  absent  without  proper  authority  in  order  to  avoid  a particular  duty,  then 
the  specification  setting  forth  such  an  offense  should  have  been  patterned  after 
sample  specification  number  five  under  section  272,  Naval  Courts  and  Boards. 

In  view  of  the  foregoing,  held,  that  the  specification  of  charge  II  was  but  a 
duplication  of  the  offense  alleged  in  charge  I,  and  for  that  reason  the  findings 
under  charge  II  and  specification  thereunder  were  set  aside.  As  the  sentence 
adjudged  was  in  excess  of  that  authorized  for  the  offense  alleged  in  charge  I, 
that  part  in  excess  was  set  aside  (File:  MM-Joyce,  Peter  J/A17-20  (310212), 
March  24,  1931). 


CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing  to  al- 
lege AN  OFFENSE  ; ABSENCE  FBOM  STATION  AND  DUTY,  DECK  COURT. 

The  following  deck-court  specification  was  held  fatally  defective  in  that  it 
failed  to  state  an  offense,  there  being  nothing  in  the  specification  to  show  that 
the  alleged  absence  of  accused  was  unauthorized : 

“In  that  * * * did,  wilfully  and  knowingly,  absent  himself  from 

routine  muster  at  0700,  on  February  16,  1931,  as  specified  in  station  regu- 
lations, and  did  remain  so  absent  from  his  station  and  duty  for  a period 
of  about  two  hours.” 

(File:  MM-King,  Ralph  S/A17-22  ( 310331),  March  31,  1931,  citing  C.  M.  O. 
5,  1930,  10 ; Naval  Digest,  1916,  p.  7,  par.  19 ; see  also  File : MM-Franks,  Willard 
M/A17-22  ( 310303),  March  3,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  al- 
lege an  offense;  attempt  to  commit  an  offense — ESSENTIAL  klements,  sum- 
mary COURT  MARTIAL. 

SETTING  ASIDE : proceedings  and  findings  as  to  one  specification. 

A summary  court-martial  specification  alleged  that  accused,  while  restricted 
to  his  ship  by  the  lawful  order  of  his  commanding  officer,  “did,  on  or  about 
January  1,  1931,  attempt  to  leave  the  aforesaid  ship,  without  permission  from 
proper  authority.” 

Held,  that  the  above  specification  was  fatally  defective,  because  (1)  it  failed 
to  allege  any  overt  act  of  the  accused  constituting  the  attempt,  and  (2)  it  failed 
to  allege  the  intent  of  the  accused  to  commit  the  offense.  (See  sec.  213,  N.  O. 
& B.)  The  mere  allegation  of  the  attempt  is  not  sufficient.  The  specification 
must  allege  acts  constituting  the  attempt  and  also  the  intent  of  the  accused 
to  commit  the  offense  (Naval  Digest,  1921,  p.  18,  “Attempts” ; C.  M.  O.  85, 1920, 12). 

[P.  13]  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
proceedings  and  finding  under  the  specification  in  question  be  set  aside.  The 
proceedings  and  findings  under  the  remaining  specifications  on  which  accused 
was  tried,  and  the  sentence,  being  legal,  were  not  disturbed  (File:  MM-Kern, 
Harry  J/A17-21  (310205),  March  14,  1931). 


CHARGES  AND  SPECIFICATIONS  : specification  defective,  failing  to  allege 
an  offense;  neglect  of  duty;  deck  court,  proceedings,  findings,  and  sen- 
tence SET  ASIDE. 

Specification  1 of  a deck  court  alleged,  in  part,  that  accused  did  “neglect  and 
fail  to  keep  a proper  lubricating  level  on  the  forward  spring  bearing  on  number 
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one  shaft  alley  of  said  ship,  as  it  was  his  duty  to  do.”  Specification  2 con- 
tained a similar  allegation  as  to  the  center  spring  bearing  in  number  four  shaft 
alley. 

Held , that  these  specifications  were  defective  in  that  they  failed  to  state  facts 
showing  wherein  it  was  the  duty  of  the  accused  to  keep  a proper  lubricating 
level  in  the  spring  bearings.  Where  an  accused  is  tried  for  neglect  of  duty, 
it  must  be  shown  that  such  duty  was  imposed  upon  him  (C.  M.  O.  G,  1929,  8). 
An  examination  of  the  evidence  adduced  at  the  trial  showed  that  there  was 
no  evidence  whatever  tending  to  show  that  it  was  the  duty  of  the  accused  to 
keep  any  specified  lubricating  level  on  the  bearings.  (See  sec.  210,  N.  C.  & B.) 

In  view  of  the  defects  pointed  out  in  the  specifications,  and  of  the  fact  that 
these  defects  were  not  cured  by  the  evidence  adduced,  the  Secretary  of  the  Navy 
directed  that  the  proceedings,  findings,  and  sentence  be  set  aside  (File:  MM- 
Hooper,  William  H/A17-22  (310331),  March  31.  1931). 


1.  CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing  to 

ALLEGE  AN  OFFEN SE : POSSESSION  OF  STORES  FROM  COMMISSARY  STORE,  SUM- 
MARY COURT  MARTIAL. 

2.  EVIDENCE:  prima  facie  case  not  established. 

3.  CLEMENCY : recommendation  to  ; doubt  as  to  guilt  of  accused  as  basis  for. 

4.  SETTING  ASIDE:  proceedings,  finding,  and  sentence. 

A summary  court-martial  specification  alleged  that  accused  had  in  his  pos- 
session “without  authority,  wilfully,  falsely,  and  with  intent  thereby  fraudu- 
lently to  obtain  for  himself  from  the  commissary  store  at  said  station  dry  stores 
as  follows:  * * *,  of  the  total  value  of  about  thirty-five  cents  ($0.35),  the 

property  of  the  United  States.” 

(1)  Held,  that  this  specification  was  fatally  defective  in  that  it  failed  to 
state  an  offense.  There  was  nothing  in  the  specification  to  show  that  the  accused 
required  any  special  authority  to  have  in  his  possession  the  articles  enumerated; 
The  specification  [P.  14]  was  not  aided  by  the  allegation  of  an  intent  fraudu- 
lently to  obtain  for  himself  property  of  the  United  States.  An  offense  neces- 
sarily includes  not  only  a criminal  intent,  but  also  an  act  toward  the  execution 
of  such  intent  (sec.  196,  N.  C.  & R.).  In  this  case  there  was  no  act  alleged 
which  was  in  itself  unlawful. 

(2)  It  was  further  noted  that  the  evidence  adduced  in  this  case  was  barely 
sufficient  to  establish  a prima  facie  ease  for  the  prosecution.  The  accused 
testified  in  his  own  behalf  that  he  had  been  working  in  the  commissary  store; 
that  it  was  customary  for  men  working  in  the  store  to  wait  on  themselves  and 
charge  their  purchases  against  themselves ; that  the  articles  enumerated  in  the 
specification  had  been  taken  by  him  with  the  intent  of  charging  himself  for 
them,  but  that  he  had  merely  forgotten  to  make  the  charge. 

(3)  All  the  members  of  the  court  signed  a recommendation  to  clemency  “in 
consideration  of  his  previous  good  record,  the  possibility  of  forgetfulness,  and 
the  laxity  of  a system  whereby  clerks  in  the  commissary  store  make  out  their 
own  sales  slips.”  Inasmuch  as  an  intent  to  defraud  the  United  States  is  an 
essential  element  of  the  offense  intended  to  be  alleged  by  the  specification,  held, 
that  the  reason  given  for  the  recommendation  to  clemency  is  inconsistent  with 
the  finding  of  the  specification  proved.  It  is  in  effect  a recommendation  based 
upon  doubt  as  to  the  guilt  of  the  accused,  since  if  the  accused  merely  forgot 
to  charge  himself,  he  did  not  entertain  the  necessary  intent  to  defraud  the  United 
States.  Section  705,  Naval  Courts  and  Boards,  1923,  in  dealing  with  the  recoup 
mendation  to  clemency,  provides  “that  such  recommendation  should  never  be 
based  on  a doubt  as  to  the  guilt  of  the  accused.  If  there  be  doubt  as  to  the 
guilt  of  the  accused  he  should  be  acquitted.” 

(4)  In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  in  this  case  be  set  aside  (File:  MM-Bellerive, 
Hercules  J/A17-21  (310314),  March  14,  1931). 


COUNSEL:  accused;  officer  appointed  to  act  as  counsel  for  accused  over 
accused’s  objection  ; OPPORTUNITY  to  request  new  trial  afforded. 

Accused  made  four  requests  for  the  services  of  four  different  officers  as 
counsel  and  in  each  case  the  request  was  refused  on  the  ground  of  the  un- 
availability of  the  specific  officer  requested.  Another  officer,  detailed  by  the 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 1551 

[C.  M.  O.  No.  3—1031] 

accused’s  commanding  general,  then  entered  and  was  permitted  to  take  seat  as 
counsel  for  the  accused.  The  accused  announced  that  he  did  not  desire  the 
services  of  this  officer  as  counsel,  stating  that  ground  upon  which  his  objection 
was  based,  namely,  that  this  officer  had  shown  no  interest  in  his  case,  and  he 
again  asked  for  the  services  of  one  of  the  four  officers  previously  requested 
[P.  15]  by  him.  In  spite  of  these  objections  on  the  part  of  the  accused, 
the  court  proceeded  with  the  trial,  permitting  the  officer  to  whom  the  accused 
objected  to  serve  as  counsel  notwithstanding.  The  accused  stated  that  he  was 
not  ready  for  trial  and  stood  mute  when  arraigned. 

An  accused  before  a naval  court  martial  is  entitled  to  counsel  as  a right, 
and  the  court  cannot  properly  deny  him  the  assistance  of  a professional  or 
other  adviser  (sec.  587,  N.  C.  & B.).  Wherever  practicable  the  accused  should 
be  allowed  such  person  as  he  requests  for  counsel  (sec.  589,  N.  C.  & B.).  It 
should  be  borne  in  mind,  however,  that  counsel  cannot  be  forced  upon  the 
accused  unless  he  is  mentally  incompetent  and  thereby  unable  to  look  after 
his  own  interests  (sec.  587,  N.  C.  & B.).  Thus  it  is  evident  that  if  the  accused 
is  dissatisfied  with  the  counsel  assigned  him,  he  undoubtedly  has  the  right  to 
refuse  to  accept  the  services  of  such  counsel,  and  in  this  event  the  court  may 
properly  proceed  to  try  the  accused  without  counsel.  This  is  the  rule  of  the 
civil  courts,  where  it  appears  that  the  refusal  of  accused  to  accept  the  services 
of  counsel  assigned  by  the  court  is  regarded  as  a waiver  of  the  right  to  counsel 
(citing  121  Mo.  514;  26  S.  W.  344).  In  the  case  of  a naval  court  martial,  how- 
ever, it  is  felt  that  the  better  practice  in  such  cases  would  be  for  the  court  to 
allow  the  accused  an  opportunity  to  choose  counsel  from  among  any  other 
officers  whom  the  commanding  officer  deems  available  for  this  duty.  In  cases 
where  the  accused  refuses  to  accept  the  services  of  counsel  assigned  or  available 
he  should  be  afforded  an  opportunity  to  elect  to  be  tried  without  counsel  and 
conduct  his  own  defense. 

In  this  case  the  accused  was  not  given  an  opportunity  to  so  elect  and  he  was 
forced  to  place  his  defense  in  the  hands  of  a counsel  whom  he  considered  un- 
suitable. He  may  have  preferred  to  conduct  his  own  defense  rather  than  entrust 
it  to  the  counsel  detailed,  and  his  right  to  do  so  was  denied  him  by  the  improper 
insistence  of  the  court  upon  this  specific  counsel.  In  this  connection,  volume  8, 
Ruliug  Case  Law,  section  40,  states: 

“The  defendant  cannot  be  heard  by  himself  and  counsel;  and  if  he  elects 
to  be  heard  by  counsel,  he  is  not  entitled  to  act  for  himself  in  the  conduct 
of  the  trial.” 

Although  it  was  noted  that  the  officer  detailed  as  counsel  conducted  the 
defense  in  a conscientious  and  creditable  manner,  nevertheless,  held,  that  the 
legal  rights  of  the  accused  were  substantially  prejudiced  by  the  action  of  the 
court  in  forcing  such  counsel  upon  the  accused  against  his  will.  Accordingly, 
the  Secretary  of  the  Navy  approved  the  recommendation  of  the  Judge  Advocate 
General  that,  prior  to  final  action  on  the  case,  the  accused  be  afforded  an 
opportunity  to  request  a new  trial  in  accordance  with  the  provisions  of  section 
741,  Naval  Courts  [P.  16]  and  Boards  (File:  MM-Tureotte,  Edgar  W/A17- 
20  (310107),  March  2,  1931,  approved  April  7,  1931). 


ENLISTMENT:  expiration  of,  prior  to  trial  by  court  martial;  reduction  in 

EATING  INCLUDED  IN  SENTENCE. 

Where  accused’s  enlistment  had  expired  prior  to  his  return  to  the  naval 
service  and  his  trial  for  the  offense  committed,  and  the  sentence  adjudged 
included  reduction  in  rating,  held,  that  that  part  of  the  sentence  relating  to 
reduction  in  rating  was  a nullity  (File:  MM-Lang,  Ray/A17-20  (310219), 
March  26,  1931,  approved  April  3,  1931,  citing  C.  M.  O.  9,  1926,  4;  C.  M.  O.  4, 
1929,  14). 


EVIDENCE:  (a)  local  law  of  foreign  country — proof  of;  (&)  originating 

EVIDENCE  BY  COURT. 

The  specification  of  a charge  (charge  II)  alleged  that  accused  drove  an 
automobile  in  the  city  of  Cape  Haitien,  Republic  of  Haiti,  while  under  the 
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influence  of  intoxicating  liquor,  in  violation  of  article  17  (A)  of  the  “Regula- 
tions Governing  the  Circulation  of  Vehicles  and  Others  on  the  Public  Roads,” 
promulgated  by  the  Haitian  Government.  The  specification  then  set  forth  said 
article  17  (A). 

The  Haitian  law  involved,  being  a foreign  law,  was  one  of  which  a naval 
court  martial  cannot  take  judicial  notice  (C.  M.  O.  8,  1924,  3).  Attempt  was 
made  to  prove  this  law  by  having  the  judge  advocate  identify  a document 
purporting  to  be  a copy  of  the  “Regulations  Governing  the  Circulation  of 
Vehicles  on  the  Public  Roads,”  and  reading  therefrom  article  17  (A).  The 
accused  made  timely  objection  to  the  admission  of  this  document  on  the 
ground  that  it  was  not  the  best  evidence,  in  that  it  was  not  a duly  authenti- 
cated copy,  and  that  the  original  was  not  accounted  for.  It  was,  however, 
received  in  evidence. 

The  objection  of  the  accused  was  a proper  one,  for  the  existence  of  a 
foreign  law  is  a question  of  fact  and  must  be  proved  by  competent  evidence  in 
the  same  manner  as  any  other  fact.  It  has  generally  been  held  that  the  written 
foreign  law  should  be  proved  by  a copy  of  the  law  duly  authenticated  (citing 
Jones  on  Evidence,  3d  ed.,  p.  785;  N.  C.  & B.,  sec.  198,  note  27 ; id.,  sec.  530;  Naval 
Digest  1916,  p.  43,  sec.  11). 

In  view  of  the  above,  held,  that  the  findings  on  the  charge  in  question,  and 
the  specification  thereunder,  were  not  supported  by  the  evidence  adduced  and 
the  findings  were  accordingly  set  aside. 

It  was  further  noted  that  the  above  evidence  was  originated  by  the  court,  which 
is  contrary  to  approved  procedure.  The  court  should  scrupulously  avoid  originat- 
ing evidence,  for  to  do  [P.  17]  so  lays  it  open  to  animadversion.  Evidence 
brought  out  by  the  court  should,  in  general,  be  limited  to  making  clear  the 
meaning  of  testimony  already  given  (C.  M.  O.  1,  1921,  16;  C.  M.  O.  3,  1924, 
3-4';  Naval  Courts  and  Boards,  1923,  sec.  499;  Naval  Digest,  1916,  p.  648, 
sec.  40). 

Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence 
were  held  legal  (File:  MM-Lindberg,  Herman  R/A17-20  (310203),  March  24, 
1931,  approved  March  31,  1931). 


1.  EVIDENCE : local  law  of  foreign  country — proof  of. 

2.  AMBIGUITY ; specification. 

3.  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  prop- 

erly to  allege  an  offense;  operation  of  passenger  vehicle  in  violation 
of  brigade  manual. 

(1)  In  a case  similar  to  the  preceding  one,  the  approved  procedure  as 
there  set  forth  for  establishing  the  provisions  of  a foreign  law,  was  not  followed. 
It  was  held,  however,  that  the  rights  of  the  accused  were  not  prejudiced  inas- 
much as  the  judge  advocate  had  the  provost  marshal  testify  as  to  the  sub- 
stantial contents  of  the  regulations  in  question. 

(2)  In  the  same  case  it  was  noted  that  one  of  the  specifications  referred 

to  the  “Brigade  Commander  of  the  said  Brigade”  without  further  identifica- 
tion of  the  Brigade.  V 

(3)  A specification  under  one  of  the  charges  in  this  case  alleged  that  accused 
operated  a motor  vehicle  in  Port  an  Prince,  Republic  of  Haiti,  in  violation  of 
paragraph  seventeen,  chapter  four,  Brigade  Manual.  Said  paragraph  seven- 
teen provided  a speed  limit  within  the  city  limits  for  “all  passenger  vehicles.” 
To  allege  the  offense  properly,  the  specification  should  have  contained  the 
allegation  that  the  accused  operated  a passenger  vehicle  in  violation  of  para- 
graph seventeen,  chapter  four,  Brigade  Manual,  as  all  motor  vehicles  are  not 
passenger  vehicles.  However,  since  the  accused  made  no  objection  to  the 
specification  and  the  evidence  adduced  showed  that  the  accused  did,  in  fact, 
operate  a passenger  vehicle  (automobile),  the  finding  of  the  court  cured  the 
defect. 

Subject  to  the  foregoing  remarks,  held,  that  the  proceedings,  findings,  and 
sentence  were  legal  (File:  MM-Powell,  Thos.  S/A17-20  (310121),  March  20, 
1931,  approved  March  26,  1931). 
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EVIDENCE:  prima  facie  case  not  established;  absence  without  leave, 

SUMMARY  COURT  MARTIAL. 

The  court  found  proved  a summary  court-martial  specification  alleging  absence 
without  leave,  to  which  accused  had  pleaded  not  guilty. 

[P.  18]  The  prosecution  failed  to  establish  a prirna  facie  case  as  to  this  speci- 
fication and  the  defect  was  not  aided  by  any  evidence  adduced  by  the  defense. 
The  only  evidence  pertaining  to  this  specification  adduced  by  the  prosecution 
was  the  testimony  of  the  recorder  to  the  effect  that  he,  in  the  capacity  of  patrol 
officer,  had  encountered  the  accused  ashore  under  the  influence  of  intoxicating 
liquor  and  without  his  liberty  card  upon  his  person.  The  witness  further 
stated  that  he  sent  the  accused  back  to  the  ship. 

The  testimony  of  this  witness  did  not  contain  positive  evidence  from  which 
it  could  be  reasonably  concluded  that  the  accused’s  absence  from  his  ship  was 
without  leave  from  proper  authority.  In  order  to  convict  the  accused  properly 
of  the  offense  of  absence  from  station  and  duty  without  leave,  it  must  be 
established  that  his  absence  was,  in  fact,  without  leave  from  proper  authority. 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  finding 
under  the  specification  in  question,  and  the  sentence,  be  set  aside.  The  pro- 
ceedings, finding,  and  acquittal  under  the  other  specification  on  which  accused 
was  tried  being  legal,  were  not  disturbed  (File:  MM-Mitchell,  Roy  E/A17-21 
(310314),  March  14,  1931). 


FINDINGS : exceptions  and  substitutions — specification  as  found  proved  not 

SUPPORTING  CONCLUSION  OF  COURT. 

AIDING  AND  ABETTING:  theft — what  constitutes. 

SETTING  ASIDE:  finding  and  sentence  disapproved  by  convening  author- 
ity— effect. 

Accused  was  tried  on  the  charge  of  ‘‘Theft,”  the  specification  alleging  that 
he  did  “feloniously  take,  steal,  and  carry  away  from  the  possession  of  one 
Elvira  Rodriguez,  a civilian,  one  gramophone,  of  the  value  aforesaid,  being 
the  property  of  the  said  Rodriguez,  and  did  then  and  there  appropriate  the 
same  to  his  own  use.”  The  court  in  recording  its  finding  found  the  words 
quoted  not  proved,  and  substituted  therefor  the  words 

“receive  one  gramophone  of  the  value  of  about  twenty  dollars  ($20)  from 
Private  Howard  P.  Essig,  U.  S.  Marine  Corps,  well  knowing  that  the  said 
Essig  had  feloniously  taken,  stolen,  and  carried  away  said  gramophone 
from  the  possession  of  one  Elvira  Rodriguez,  a civilian,  and  did  then  and 
thereby  knowingly  and  wilfully  aid  and  abet  a theft.” 

The  court  found  the  accused  guilty  of  the  charge. 

The  convening  authority  in  acting  upon  the  case  stated  that  the  evidence 
showed  conclusively  that  the  accused  received  the  phonograph  from  Essig,  well 
knowing  that  it  was  stolen,  after  his  failure  to  borrow  it,  and  that  he,  accused, 
tried  to  procure  its  entrance  into  the  barracks  in  a highly  irregular  [P.  19] 
manner.  The  convening  authority  considered,  therefore,  that  under  the  law 
and  decisions  accused  was  guilty  of  theft,  but  that  because  of  the  failure  of 
the  court  to  find  proved  the  words  “and  did  then  and  there  appropriate  the 
same  to  his  own  use,”  the  finding  of  the  court  did  not  support  the  charge  and 
accordingly  he  approved  the  proceedings  but  disapproved  the  finding  and 
sentence. 

Authority  for  a court  to  except  certain  words  from  a specification  as  not 
proved  and  to  substitute  therefor  correct  words  or  allegations  is  found  in 
section  681,  Naval  Courts  and  Boards,  1923,  with  the  qualification  that  the 
exceptions  or  substitutions  must  leave  the  specification  still  supporting  the 
charge.  It  is  apparent  that  a court  might,  through  error,  either  eliminate  the 
gravamen  of  the  offense  entirely  or  substitute  an  offense  separate  and  distinct 
from  that  charged  or  specified.  No  particular  acts  are  necessary  to  constitute 
aiding  and  abetting  (102  Ala.  25;  174  Ala.  53;  6 Ga.  App.  23).  Referring  to 
36  Corpus  Juris  796 : 

“Every  person  who  is  present  at  the  time  and  place  of  the  commission 
of  a larceny  is  guilty  as  a principal  therein,  if  he  was  there  for  the  pur- 
pose of  participating  in  the  crime.” 
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and  on  page  798, 

“One  who  after  a larceny  has  been  completed  merely  aids  in  the  further 
removal  of  the  stolen  goods  is  not  a principal  in  the  theft  but  only  an 
accessory  after  the  fact ; but  it  is  otherwise  if  the  larceny  were  incomplete 
until  he  contributed  his  aid  in  removing  the  goods,  or  if  it  was  committed 
pursuant  to  a conspiracy  of  which  the  asportation  was  the  part  assumed 
to  be  performed  by  the  defendant.” 

In  17  Ruling  Case  Law,  page  84,  the  rule  is  stated  to  be : 

“The  prevailing  modern  rule  is,  however,  that  the  crime  of  receiving 
stolen  goods,  knowing  them  to  have  been  stolen,  is  a substantive  crime  and 
not  accessorial,  and  is  indictable  and  punishable  as  an  offense  separate  and 
distinct  from  the  larceny  itself,  so  that  the  offender  cannot  be  convicted 
as  an  accessory.” 

See  also  in  this  connection  9 A.  L.  R.  1393  ; 53  So.  451;  Underhill’s  Criminal 
Evidence,  third  edition,  page  148;  Naval  Digest,  1916,  page  24,  “Aiding  and 
Abetting,”  paragraph  5. 

Applying  the  above  rules  to  the  present  case,  it  appears  that  if  accused  was 
present  at  the  time  the  phonograph  was  stolen,  with  the  intent  to  participate 
in  the  theft,  his  acts  made  him  a principal,  and  he  may  be  charged  as  such. 
If,  on  the  other  hand,  accused  had  no  part  in  the  plan  to  steal  the  phonograph, 
but  came  on  the  scene  after  the  larceny  was  complete  and  received  it,  knowing 
that  Essig  had  stolen  it,  he  wras  not  a principal  [P.  20]  in  the  theft.  It 
is  apparent  that  this  question  was  one  of  fact  and  for  the  court  to  decide 
(Naval  Digest,  1916,  p.  125,  paragraph  103;  C.  M.  O.  11,  1926,  p.  6;  C.  M.  O.  12, 
1927,  pp.  14  to  17;  File:  OO-Hand,  Earl  Y/A17-20  (270616),  January  30,  1928; 
C.  M.  O.  10,  1929,  p.  7;  C.  M.  O.  12,  1929,  pp.  5,  9;  C.  M.  O.  3,  1930,  p.  15; 
C.  M.  O.  4,  1930,  p.  7 ; C.  M.  O.  8,  1930,  p.  13).  If  the  court  was  of  the  opinion 
that  accused’s  acts  made  him  a principal,  the  specification  as  laid  could  prop- 
erly have  been  found  proved.  It  appears,  however,  that  in  making  the  sub- 
stitution the  court  found  proved  allegations  which  do  not  support  the  con- 
clusion “aid  and  abet,”  in  that  the  finding  does  not  show  that  the  accused 
committed  the  acts  pursuant  to  a conspiracy.  Therefore,  the  Judge  Advocate 
General  concurred  in  the  result  reached  by  the  convening  authority,  but  was 
of  the  opinion  that  the  court’s  failure  to  include  in  its  finding  the  words  “and 
did  then  and  there  appropriate  the  same  to  his  owrn  use”  did  not  in  itself  leave 
unproved  any  element  of  the  crime,  no  particular  acts  being  necessary  to  con- 
stitute aiding  and  abetting.  The  convening  authority’s  disapproval  had,  never- 
theless, the  legal  effect  of  entirely  nullifying  the  finding  and  sentence  (sec.  745, 
Naval  Courts  and  Boards,  1923;  File:  MM-Kirkham,  Chas.  J/A17-20  (301204). 
Feb.  24,  1931,  approved  March  6,  1931). 


FINDINGS : specifications,  deck  court. 

Where  accused  pleaded  guilty  to  two  deck-court  specifications  and  the  finding 
read  “Specifications  proved  by  plea,”  attention  was  invited  to  Naval  Digest,  1916, 
page  243,  paragraph  85,  under  “Findings,”  which  states  that  “if  there  are  two 
or  more  specifications,  there  should  be  a finding  on  each  separately,  referring  to 
each  of  them  by  number,  and  the  general  form  of  findings  shall  be  same  as  in 
general  courts  martial.” 

The  irregularity  noted  above  was  not  considered  of  sufficient  gravity  to  invali- 
date the  proceedings  in  the  case  (File:  MM -Swearingen,  William  P/A17-22 
(310303),  March  3,  1931). 


FRAUD : injury  an  essential  element  of  offense  ; procurement  of  supplies 
for  private  use  ; summary  court  martial. 

JUDICIAL  NOTICE  : navy  regulations — article  involved  irrelevant. 

SETTING  ASIDE : finding  and  sentence,  prim  a facie  case  not  established. 

A summary  court-martial  specification  alleged  that  the  accused  as  mess  treas- 
urer of  the  chief  petty  officer’s  mess  signed  a receipt  for  provisions  which  receipt 
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would  permit  of  drawing  provisions  which  would  be  charged  to  the  chief  petty 
officer’s  mess,  and  gave  the  receipt  to  one  Armstrong,  “well  knowing  that  the  said 
Armstrong  intended,  then  and  there,  to  use  the  said  receipt  for  a fraudulent 
purpose.” 

[P.  21]  The  evidence  adduced  to  prove  the  specification  tended  to  show  that 
the  accused  did  sign  a receipt  as  alleged,  and  did  give  such  receipt  to  Armstrong, 
who  drew  stores  for  his  personal  use  by  presenting  the  receipt,  which  stores  were 
to  be  charged  to  the  chief  petty  officer’s  mess.  There  was  no  evidence  adduced, 
however,  tending  to  show  that  Armstrong  entertained  any  fraudulent  intent.  On 
the  contrary,  the  evidence  showed  that  he  intended  to  pay  the  chief  petty  officer’s 
mess  for  the  stores  so  received. 

The  prosecution  based  its  case  upon  the  provisions  of  article  11,  Navy  Regula- 
tions, 1920,  which  prohibits  any  person  in  the  naval  service  from  procuring  articles 
or  supplies  for,  or  disposing  thereof  to,  the  officers  or  enlisted  men  of  the  Navy,  for 
his  own  account  or  benefit;  and  article  1309,  1 (c),  Bureau  of  Supplies  and 
Accounts  Manual,  which  reads  as  follows : 

“The  provisions  sold  to  messes  under  authority  of  art.  1408,  N.  R.,  are  for 
the  exclusive  use  of  the  messes  on  board,  and  there  is  no  authority  for  a mess 
to  purchase  provisions  from  the  supply  officer  for  the  use  of  the  families 
of  members  of  the  mess.  Where  such  practice  is  discovered  a report  will 
be  made  to  the  commanding  officer  for  necessary  action.” 

Since  the  evidence  adduced  did  not  in  any  way  show  that  the  accused  was  dis- 
posing of  property  for  his  own  account  or  benefit,  violation  of  article  11,  Navy 
Regulations,  1920,  was  not  proved.  Even  had  such  an  offense  been  proved,  it  was 
not  the  one  for  which  the  accused  was  on  trial.  The  recorder's  request  that  the 
court  take  judicial  notice  of  this  article  was  therefore  improper,  not  only  because 
there  was  no  evidence  to  prove  violation  thereof  but  also  because  the  article 
itself  wras  irrelevant. 

While  the  evidence  adduced  would  seem  to  prove  a violation  of  the  pro- 
visions of  article  1309,  1 (c),  Bureau  of  Supplies  and  Accounts  Manual,  or 
an  intent  to  effect  such  a violation,  this  does  not  of  itself  constitute  fraud  or 
fraudulent  purpose.  Unless  the  United  States,  the  mess,  or  some  individual, 
would  suffer  injury  by  the  execution  of  Armstrong's  intent,  then  his  purpose 
was  not  fraudulent,  injury  being  an  essential  element  of  fraud  (Naval  Digest, 
1921,  p.  78,  “Fraud”).  Obviously,  a necessary  part  of  the  proof  of  the  accused’s 
knowledge  of  another’s  purpose  is  proof  of  the  existence  of  that  purpose. 
Without  proof  of  the  latter,  proof  of  the  former  is  impossible.  The  evidence 
adduced  in  this  case  failed  altogether  to  show  any  fraudulent  purpose  on 
Armstrong’s  part,  and,  consequently,  any  knowledge  on  the  part  of  the  accused 
of  such  fraudulent  purpose.  Inasmuch  as  this  guilty  knowledge  constitutes 
an  essential  element  of  the  offense  alleged,  [P.  22]  namely,  aiding  to  defraud, 
it  follows  that  a prima  facie  case  was  not  established  against  the  accused. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding 
and  sentence  in  the  case  be  set  aside  (File:  MM-Mon,  Reaneau  E/A17-21 
(310331),  March  31,  1931). 


1,  PROBATION : expiration  of  enlistment  during — mitigation  of  proba- 

tionary PERIOD,  SUMMARY  COURT  MARTIAL. 

2.  PREVIOUS  CONVICTIONS : record  of — introduction  where  occurred 

PRIOR  TO  CURRENT  EXTENSION  OF  ENLISTMENT. 

Accused  was  sentenced  by  summary  court  martial  “to  lose  thirty-six  dollars 
($36)  per  month  of  his  pay  for  a period  of  six  (6)  months,  total  loss  of  pay 
.imounting  fo  two  hundred  sixteen  dollars  ($216),  and  to  be  discharged  from 
the  U.  S.  naval  service  with  a bad-conduct  discharge.” 

(1)  The  convening  authority  remitted  the  bad-conduct  discharge  on  condition 
that  accused  maintain  a record  satisfactory  to  his  commanding  officer  for  a 
period  of  six  months.  The  sentence  as  remitted  was  approved  by  the  immediate 
superior  in  command  on  December  20,  1930,  from  winch  date  the  probationary 
period  became  effective,  terminating  on  June  19,  1931.  In  view  of  the  fact 
that  accused’s  extension  of  enlistment  was  to  expire  June  10,  1931,  the  condi- 
tion imposed  w?is  an  impossible  one  (citing  sec.  742,  N.  C.  & B.),  and,  accord- 
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ingly,  the  Secretary  of  the  Navy  directed  that  the  probationary  period  be 
reduced  from  a period  of  six  months  to  a probationary  period  during  the 
remainder  of  accused’s  current  extension  of  enlistment,  namely,  until  June 
10,  1931. 

(2)  The  records  of  the  Navy  Department  showed  that  at  the  time  of  trial 
accused  was  serving  under  an  extension  of  enlistment  for  a period  of  two 
years  which  became  effective  June  11,  1929.  In  adjudging  sentence  the  court 
considered  a record  of  conviction  by  summary  court  martial  which  was  ap- 
proved on  June  12,  1928.  In  view  of  the  provisions  of  section  691,  Naval 
Courts  and  Boards,  the  record  of  previous  conviction  considered  by  the  court 
in  adjudging  sentence  in  this  case  was  inadmissible  for  that  purpose.  In  view 
of  this  fact,  and  of  the  recommendation  of  the  Chief  of  the  Bureau  of  Naviga- 
tion, the  Secretary  of  the  Navy  directed  that  the  loss  of  pay  adjudged  be 
reduced  from  $36  per  month  for  a period  of  six  months  to  $30  per  month  for  a 
period  of  six  months  (File:  MM-Foster,  Robert  T/A17-21  (310212),  March 
14,  1931). 


SENTENCES : exceeding  legal  limitations,  deck  court,  loss  of  pay. 

A deck-court  sentence  provided,  in  part,  that  accused  should  lose  $10  per 
month  of  his  pay  for  a period  of  two  months,  total  loss  of  pay  amounting  to 
$20.  The  rate  of  pay  of  the  accused  [P.  23]  in  this  case  was  $21.  Accord- 
ingly, in  view  of  the  provisions  of  article  64  (b),  Articles  for  the  Government 
of  the  Navy,  the  maximum  loss  of  pay  allowed  by  law  would  be  $14.  The 
Secretary  of  the  Navy  therefore  directed  that  the  loss  of  pay  in  excess  of  $14 
be  set  aside  (File:  MM-Bolin,  Elton  /A17-22  (310303),  March  3,  1931). 


SENTENCES:  exceeding  legal  limitations,  deck  court;  reduction  in  rating 

and  deprivation  of  liberty  included  in  one  sentence. 

A deck-court  sentence  included  both  reduction  in  rating  and  deprivation  of 
liberty  on  shore  on  foreign  station,  two  separate  and  distinct  punishments, 
whereas  the  punishing  power  of  a deck  court  is  expressly  limited  to  the  assign- 
ment of  only  one  of  the  separate  punishments  enumerated  in  article  30,  as 
modified  by  article  64  (b),  Articles  for  the  Government  of  the  Navy.  In  view 
of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  so  much  of  the 
sentence  as  involved  reduction  in  rating  be  set  aside  (File:  MM- Akins,  James 
E/A17-22  (310331),  March  31,  1931;  see  also  File:  MM-Kissick,  Lyle  M/A17-22 
(310331),  March  31,  1931). 


SENTENCES:  exceeding  legal  limitations,  summary  court  martial;  reduc- 
tion in  rating  and  solitary  confinement  included  in  one  sentence. 

A summary  court-martial  sentence  included  both  reduction  in  rating  and 
solitary  confinement  on  bread  and  water,  two  separate  and  distinct  punishments. 
As  the  punishing  power  of  a summary  court  martial  is  expressly  limited  by 
article  30,  Articles  for  the  Government  of  the  Navy,  to  the  assignment  of  only 
one  of  the  separate  punishments  enumerated  therein,  except  as  indicated  in 
section  7 of  said  article,  and  inasmuch  as  the  sentence  of  solitary  confinement 
on  bread  and  water  had  been  carried  into  execution,  the  Secretary  of  the  Navy 
directed  that  so  much  of  the  sentence  as  involved  reduction  in  rating  be  set 
aside  (File:  MM-Gunn,  Robert  P/A17-21  (310303),  March  3,  1931). 


SENTENCES : loss  of  pay,  deck  court  ; policy  of  navy  department. 

Accused  was  sentenced  by  deck  court  “to  lose  thirty-eight  (38)  dollars  of  his 
pay  per  month  for  a period  of  one  month.  Total  loss  of  pay  thirty-eight  (38) 
dollars.”  The  rate  of  pay  of  the  accused  was  sixty  dollars  per  month. 

As  it  is  the  policy  of  the  Navy  Department  that  the  loss  of  pay  per 
month  shall  not  exceed  one-half  of  the  actual  pay  (sec.  701,  N.  C.  & B., 
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Change  No.  5),  the  Secretary  of  the  Navy  directed  that  the  loss  of  pay 
adjudged  be  mitigated  to  the  loss  of  thirty  dollars  per  month  for  such  period 
as  is  necessary  to  [P.  24]  execute  the  sentence  of  the  court  (File:  MM- 
Swearingen,  William  P/A17-22  ( 310303),  March  3,  1931). 


SENTENCES : solitary  confinement  on  bread  and  water,  deck  court  ; con- 
vening AUTHORITY  FAILING  TO  COMPLY  WITH  INSTRUCTIONS  IN  REGARD  THERETO. 

Accused  was  sentenced  by  deck  court  to  solitary  confinement  on  bread  and 
water  for  ten  days.  The  convening  authority,  who  acted  as  deck-court  officer 
in  this  case,  approved  the  sentence  without  providing  for  full  rations,  as  re- 
quired by  section  702,  Naval  Courts  and  Boards. 

The  failure  of  the  convening  authority  to  comply  with  existing  instructions 
in  relation  to  sentences  of  courts  martial  involving  confinement  on  bread 
and  water  resulted  in  an  unduly  severe  punishment  in  this  case.  Such  failure 
indicates  a reprehensible  lack  of  familiarity  with  Naval  Courts  and  Boards, 
which  is  published  for  the  guidance  of  the  naval  service. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  con- 
vening authority  familiarize  himself  with  the  important  phase  of  his  duties 
which  has  to  do  with  legal  matters  in  the  administration  of  discipline  (File: 
MM-Suski,  James  P/A17-22  (310303),  March  3,  1931). 


SENTENCES : summary  court  martial,  form — name  of  accused  omitted  ; loss 

OF  PAY. 

Where  a summary  court-martial  sentence,  involving  loss  of  pay,  did  not 
follow  the  form  prescribed  for  summary  courts  martial  as  set  forth  in  section 
953,  Naval  Courts  and  Boards,  in  that  it  did  not  name  the  accused,  the  Secre- 
tary of  the  Navy  directed  that  the  court  be  reconvened  in  this  case  for  the 
purpose  of  reconsidering  the  sentence  (File:  MM-McCormick,  James  G/A17-21 
(310314);  March  14,  1931;  see  also  File:  MM-Cooper,  Edward  C/A17-21 
(310314)  ; MM-Shaw,  Walter  R/A17-21  (310314)  ; March  14,  1931). 


SENTENCES : summary  court  martial — reduction  in  rating  and  loss  of 

PAY  INCLUDED  IN  ONE  SENTENCE;  POLICY  OF  NAVY  DEPARTMENT. 

A summary  court-martial  sentence  included  both  reduction  in  rating  and 
loss  of  pay.  In  approving  this  sentence,  the  convening  authority  stated  that 
he  had  taken  into  consideration  the  policy  of  the  Navy  Department  as  set 
forth  in  section  701,  Naval  Courts  and  Boards,  but  in  view  of  the  multiplicity 
of  offenses  committed  by  the  accused  prior  to  those  for  which  he  was  tried 
in  this  instance,  he  believed  that  a deviation  therefrom  was  warranted  in 
this  case. 

[P.  25]  In  connection  with  this  case  the  Chief  of  the  Bureau  of  Navigation 
stated  that  “in  view  of  the  Department’s  policy  as  outlined  in  section  701  Naval 
Courts  and  Boards,  and  because  the  convening  authority  was  authorized  to  recom- 
mend that  Reith  be  tried  by  general  court  martial  if  it  was  considered  his  offenses, 
when  considered  in  connection  with  his  past  record,  warranted,  it  is  recommended 
that  the  unexecuted  portion  of  Keith’s  sentence,  as  relates  to  loss  of  pay,  be 
remitted.” 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  unexecuted 
portion  of  the  sentence  relating  to  loss  of  pay  be  remitted  (File:  MM-Reith, 
Clarence  J/A17-21  (310128),  March  3,  1931). 


SUMMARY  COURTS  MARTIAL:  irregularities  in  procedures  (a)  right  of 

CHALLENGE  NOT  ACCORDED  ACCUSED;  (6)  MEMBERS  AND  RECORDS  NOT  DULY  SWORN. 

The  record  of  proceedings  of  a summary  court  martial  failed  to  show  that  the 
accused  was  accorded  the  right  of  challenge  and  that  each  member  and  the  recorder 
219891— 40— vol.  2 28 
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were  duly  sworn.  (See  secs.  622,  630,  931,  and  932,  Naval  Courts  and  Boards.) 
The  Secretary  of  the  Navy,  therefore,  directed  that  the  court  be  ordered  to  recon 
vene  for  the  purpose  of  correcting  these  errors  if  they  were  clerical ; if,  however, 
they  were  omissions  in  fact  from  the  proceedings,  it  was  directed  that  no  correc 
tions  be  made,  but  a statement  to  that  effect  appear  in  the  record  of  the  proceed- 
ings in  revision  (File : MM-Haldane,  Charles  P/A17-21  (310331)  March  31  1931). 


WITNESSES  : oath  to  witness  ; summary  court  martial. 

The  record  of  proceedings  of  a summary  court  martial  did  not  show  that  one 
of  the  witnesses  for  the  prosecution  was  sworn.  The  swearing  of  a witness  before 
a naval  court  martial  is  mandatory  and  failure  to  do  so  constitutes  a fatal  irregu- 
larity, so  far  as  his  testimony  is  concerned.  Such  unsworn  testimony  as  is  given 
should  be  expunged  from  the  record  and  the  consideration  of  the  court  (Naval 
Digest,  1921,  p.  162,  par.  28;  C.  M.  O.  71,  1918,  18). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  court  be 
ordered  to  reconvene  for  the  purpose  of  correcting  this  error  if  merely  clerical ; if, 
however,  it  was  an  omission  in  fact  from  the  proceedings,  it  was  directed  that  the 
testimony  of  this  witness  be  stricken  from  the  record  and  that  the  court  reconsider 
its  finding  and  sentence  (File:  MM-Brunson,  Augusta  J/A17-21  (310331),  March 
31,  1931). 


LP.  26]  BOARDS  OF  INVESTIGATION : irregularities  in  procedure. 

The  following  errors  were  noted  in  the  record  of  proceedings  of  a board  of 
investigation,  convened  to  inquire  into  and  report  upon  the  escape  of  an 
enlisted  man,  a prisoner  at  the  marine  barracks,  naval  operating  base,  New 
Orleans:  (a)  The  several  orders  for  the  guard  were  improperly  introduced 
(secs.  856  and  1085,  N.  G.  & B.)  ; (6)  the  copies  appended  to  the  record  were 
not  authenticated  as  true  copies  by  the  recorder  (sec.  768,  N.  C.  & B.). 

Subject  to  the  above,  and  to  certain  remarks  of  the  convening  authority,  the 
proceedings,  findings,  opinion,  and  recommendation  of  the  board  of  investiga- 
tion in  this  case  were  held  legal  (File:  KP42/A17-25  (310220),  March  2,  1931, 
approved  March  16,  1931). 


BOARDS  OF  INVESTIGATION : precept  ; use  of  signals  and  despatches. 

The  only  precept  appearing  on  the  record  of  proceedings  of  a board  of  inves- 
tigation, convened  to  inquire  into  an  accident  which  occurred  on  the  U.  S.  S. 
Maryland,  was  a certified  copy  of  a despatch  from  the  convening  authority  to 
the  U.  S.  S.  Maryland.  This  was  a violation  of  footnote  15,  section  1176,  Naval 
Courts  and  Boards. 

While  no  reason  is  seen  to  restrict  the  use  of  signals  and  despatches  in 
convening  boards  of  investigation  and  courts  of  inquiry,  it  is  believed  that  the 
convening  authority  should  be  guided  by  the  general  instructions  contained  in 
section  581.  Naval  Courts  and  Boards,  relative  to  courts  martial  and  follow 
the  signal  or  despatch  by  a written  confirmation  in  the  usual  form  (File: 
BB46/A17-25  (310203),  Feb.  18,  1931,  approved  March  31,  1931). 


COMMANDERS : promotion  to  ; legality  of  convening  selection  board  for 

ONE  GRADE  ONLY. 

LINE  PERSONNEL  ACT,  MARCH  3,  1931 : application  of,  to  officers 

SELECTED  PRIOR  TO  PASSAGE  OF  ACT. 

Section  4 of  the  act  of  March  3,  1931,  “An  act  to  regulate  the  distribution 
and  promotion  of  commissioned  officers  of  the  line  of  the  Navy,  and  for  other 
purposes,”  provides  in  part  as  follows: 

“The  names  of  all  officers  recommended  for  promotion  to  the  next  higher 
grade  by  the  report  of  a line-selection  board  as  approved  by  the  President 
shall  be  placed  on  a promotion  list  and,  except  as  otherwise  provided  in 
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this  section,  shall  not  be  considered  again  for  the  next  higher  grade  by  any 
subsequent  selection  board.  Promotions  to  till  vacancies  in  the  grades  of 
commander  and  above  shall  LP.  27]  be  made  from  officers  of  the  next  lower 
grade  whose  names  appear  on  said  promotion  list.  Officers  so  promoted  pur- 
suant to  the  recommendations  of  the  same  report  shall  take  rank  with  one 
another  in  accordance  with  their  seniority  in  the  grade  from  which  pro- 
moted, and  officers  recommended  in  an  earlier  report  shall,  wheu  pro- 
moted, have  precedence  of  officers  recommended  in  a later  report.” 

Held,  that  this  section  requires  that  the  names  of  all  officers  who  were 
recommended  for  promotion  to  the  next  higher  grade  by  the  report  of  the  line- 
selection  board  which  was  approved  by  the  President  in  December,  1930,  and 
who  have  not  already  been  promoted,  be  placed  on  the  promotion  list  provided 
for  in  that  section. 

The  last  proviso  in  section  2 of  the  aforesaid  act  reads  as  follows : 

“ Provided  further , That  if  the  number  of  officers  in  any  grade  on  the 
promotion  list  shall  at  any  time  be  insufficient  to  fill  vacancies  then  exist- 
ing and  which  may  occur  in  the  next  higher  grade  prior  to  the  convening 
of  the  selection  board  next  ensuing,  the  Secretary  of  the  Navy  may,  in  his 
discretion,  convene  a selection  board  to  recommend  for  promotion  such 
additional  number  of  officers  as  may  be  necessary  to  fill  said  vacancies.” 

Held,  that  under  this  proviso  a selection  board  may  legally  be  convened  in 
the  near  future  to  recommend  officers  for  selection  to  the  grade  of  commander 
only,  since  at  the  time  of  the  next  distribution  there  will  be  vacancies  in  the 
grade  of  commander  but  not  in  the  grades  of  rear  admiral  and  captain  (File: 
P17-2/00  (562),  March  12,  1931). 


CONTRACTS : photographic  telescope  for  naval  observatory — purchase  of 

WITHOUT  PUBLIC  ADVERTISEMENT. 

Question  whether  a photographic  telescope  may  be  purchased  for  the  Naval 
Observatory  without  public  advertisement. 

The  telescope  desired  is  known  as  the  Richey-Cretien  telescope,  which,  it  was 
stated,  was  the  newest  type  of  telescope,  having  certain  desired  qualities  not 
possessed  by  any  other  telescope.  It  was  further  stated  that  many  of  the 
details  of  this  telescope  were  secret  and  that  the  structure  of  the  telescope  and 
the  dome  housing  would  have  to  be  built  under  the  personal  supervision  of 
the  designers,  as  no  one  else  is  acquainted  with  the  details,  dimensions,  and 
the  necessity  for  strict  adherence  to  certain  of  these  measurements. 

Held,  that  if,  as  appears  to  be  the  fact,  the  Richey-Cretin  telescope  is  a 
unique  proprietary  article,  is  the  only  type  that  will  adequately  serve  the 
purpose  for  which  required  and  can  not  be  procured,  with  guaranties  of 
satisfactory  performance,  from  other  dealers,  no  legal  objection  exists  to  con- 
tracting for  [P.  28]  such  telescope  from  the  proprietary  manufacturer  thereof 
without  submitting  the  contract  to  public  advertisement  (File:  EN23/L4-2  (17) 
(310217),  March  18,  1931,  considering  sec.  3709,  R.  S.,  41  U.  S.  C„  sec.  5, 
and  citing  14  Comp.  Dec.  428;  3 Comp.  Gen.  920;  7 Comp.  Gen.  282). 


CONTRACTS:  photographic  telescope  for  naval  observatory — contracting 

FOR,  PRIOR  TO  FISCAL  YEAR  IN  WHICH  INITIAL  APPROPRIATION  BECOMES  AVAILABLE. 

The  act  of  June  11,  1930  (46  Stat.  556),  for  the  modernization  of  the  Naval 
Observatory,  authorized  an  appropriation  of  $160,000  for  “the  purchase  and 
installation  of  equipment,  utilities,  and  appurtenances  for  astrographic  and 
research  work  and  modernization  of  the  astronomical  plant.”  The  Naval 
Appropriation  Act  for  the  fiscal  year  1932,  approved  February  28,  1931,  pro- 
vided an  appropriation  of  $50,000,  available  at  the  beginning  of  the  fiscal  year 
July  1,  1931,  and  authorized  the  execution  of  contracts  to  a total  amount  not 
exceeding  $160,000,  for  the  purposes  set  forth  in  the  act  of  June  11,  supra. 

The  Superintendent,  United  States  Naval  Observatory,  having  requested 
authority  to  contract  for  a photographic  telescope  for  the  United  States  Naval 
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Observatory  at  once  without  awaiting  the  beginning  of  the  next  fiscal  year, 
when  the  initial  appropriation  for  the  commencement  of  the  project  will  become 
available,  such  authority  was  granted,  and  it  was  stated  that  such  contract 
should  show  the  total  consideration  to  be  paid  (not  in  excess  of  $160,000)  and 
provide  that  no  payment  will  be  made  prior  to  July  1,  1931,  and  limit  the 
total  payments  made  during  the  fiscal  year  1932  to  $50,000  (File:  EN23/L4-2 
(17)  (310217),  March  28,  1931,  citing  4 Comp.  Gen.  832). 


DEATH  GRATUITY : adoptive  parent  ; payment  to. 

Held,  that  an  adoptive  parent  comes  within  the  term  “parent”  as  used  in 
the  act  of  May  22,  1928  ( 45  Stat.  710;  34  U.  S.  C.,  Supp.  IV,  sec.  943),  amending 
and  reenacting  the  act  of  June  4,  1920  (41  Stat.  824),  so  as  to  provide  that  pay- 
ment of  the  six  months’  death  gratuity  may  be  made  to  “any  grandparent, 
parent,  sister,  or  brother  shown  to  have  been  actually  dependent”  upon  any 
officer,  enlisted  man,  or  nurse  on  active  duty  whose  death  resulted  from  wounds 
or  disease  not  due  to  liis  or  her  own  misconduct,  “if  there  be  no  widow,  child, 
or  previously  designated  dependent  relative”  (File:  MM/L13-2  (310129), 

March  20,  1931,  citing  sec.  3,  par.  (4),  of  the  World  War  Veterans’  Act,  1924, 
43  Stat.  607,  38  U.  S.  C.,  sec.  424 ; sec.  2 of  act  of  Feb.  12,  1927,  44  Stat.  1087, 
5 U.  S.  C.,  Supp.  IV,  sec.  760,  amending  subdivision  (H)  of  sec.  10  of  the  U.  S. 
Employees  Compensation  Act  approved  Sept.  7,  1916,  39  Stat.  744  ; 22  Comp. 
Dec.  408,  409;  9 Comp.  Gen.  39). 


[P.  29]  1.  DISCHARGE : undesirable,  issued  by  commanding  officer,  naval 

hospital,  without  reference  to  bureau  of  navigation — LEGALITY. 

2.  DISCHARGE:  illegal,  issued  contrary  to  navy  regulations — 
effect;  procedure. 

(1)  Where  the  commanding  officer,  naval  hospital,  Chelsea,  Mass.,  discharged 
a pharmacist’s  mate,  3cl,  as  undesirable  on  August  21,  1930,  because  of  unfitness, 
without  authority  of  the  Bureau  of  Navigation,  held,  that  this  discharge  was 
contrary  to  instructions  issued  by  the  Bureau  of  Navigation  and  illegal  (Bn. 
Nav.  Circ.  let.  No.  59-29,  Aug.  6,  1929;  considering  also  art.  D-9110  (2),  Bu.  Nav. 
Manual). 

(2)  The  summary  discharge  of  this  man  also  violated  the  provisions  of 
article  1686  (8),  Navy  Regulations,  1920,  and  as  said  regulations  have  full 
force  and  effect  of  law  insofar  as  the  naval  service  is  concerned,  the  discharge 
may  not  be  legalized  by  subsequent  approval  by  the  Bureau  of  Navigation  of 
the  action  of  the  commanding  officer.  Since  this  man  was  illegally  discharged, 
his  present  status  is  the  same  as  though  he  had  not  been  discharged  from  the 
naval  service  (citing  Op.  J.  A.  G.  in  the  case  of  Joseph  Daniel  Morrison,  ap- 
proved April  8,  1925,  File  26254-3591 : 9-4 ; sustained,  Federal  District  Court 
for  the  Southern  District  of  New  York,  April  15,  1930,  40  Fed.  (2d)  286).  The 
proper  procedure  now  is  for  the  Bureau  of  Navigation  to  recall  the  illegal  dis- 
charge in  this  case  and  issue  the  man  a new  discharge.  This  new  discharge 
should  bear  the  date  on  which  it  is  issued,  with  character  as  warranted  by  the 
man’s  record  and  length  of  service  in  present  enlistment  (Case  of  Morrison, 
above  cited;  File:  MM-Kitchens,  Joe  A/P19-1  (300908),  March  17,  1931). 


EXPERTS:  temporary  employment  of  german  national  as  a torsional 
vibration  expert — legality,  furnishing  of  transportation  and  travel  ex- 
penses FROM  GERMANY  TO  UNITED  STATES  AND  RETURN. 

Certain  questions  having  been  asked  by  the  Bureau  of  Engineering  regarding 
the  procedure  in  connection  with  the  proposed  temporary  employment  of  one 
Erich  Sandner,  of  Dortmund,  Germany,  for  the  purpose  of  assisting  that  Bureau 
in  the  development  of  a suitable  torsional  dampener  device  for  submarine  en- 
gines, held,  that  in  view  of  the  conditions  existing  in  this  case,  and  the  specific 
authority  contained  in  the  naval  appropriation  act  for  the  fiscal  year  ending 
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June  30,  1931,  under  the  heading  “Engineering”  (46  Stat.  556,  563),  for  pay- 
ment of  part  time  of  technicists,  the  Secretary  of  the  Navy  may,  in  his  discre- 
tion, contract  for  the  services  of  Mr.  Sandner  at  a rate  of  pay  not  to  exceed 
$20  per  diem.  If  the  contract  provides  that  Mr.  Sandner  shall  be  subject  to 
the  orders  of  the  Secretary  of  the  Navy  or  his  authorized  representative  from 
the  time  of  his  departure  from  Dortmund,  Germany  [P.  30]  until  his  return 
to  that  place,  there  may  be  included  a provision  whereby  the  Government  will 
furnish  transportation  from  Dortmund,  Germany,  to  Washington,  D.  C.,  and 
return,  also  allow  travel  expenses  in  accordance  with  the  Standardized  Govern- 
ment Travel  Regulations. 

Further  held,  that,  in  view  of  the  specific  provision  in  the  appropriation 
“Engineering,”  supra,  limiting  the  per  diem  rate  for  personal  services  to  $20, 
it  would  not  be  legal  to  contract  by  lump  sum  or  otherwise  for  the  services 
of  Mr.  Sandner  at  any  rate  in  excess  of  the  said  statutory  limit  (File: 
EN8/P14-2  (2)  (310218),  March  18,  1931). 


MEDICAL  TREATMENT:  enlisted  men  on  authorized  leave,  treated  in 

ARMY  HOSPITAL;  REIMBURSEMENT  OF  EXPENSES  INCURRED. 

Three  enlisted  men  while  on  authorized  leave  for  over  twenty-four  hours, 
during  which  period  they  voluntarily  left  the  vicinity  where  naval  medical 
facilities  were  available,  received  medical  treatment  at  an  Army  hospital. 
Question  whether  the  Navy  should  reimburse  the  Army  for  medical  services 
rendered. 

Held,  that  under  the  circumstances  set  out  above,  these  enlisted  men  were 
not  entitled  to  medical  treatment  at  the  expense  of  the  Navy  Department  dur- 
ing such  leave  unless  and  until  they  were  again  brought  under  naval  control 
by  some  specific  direction  given  by  their  commanding  otficer  or  other  competent 
naval  authority  for  such  medical  treatment.  Such  action  would  have  auto- 
matically revoked  their  leave  and  would  have  placed  them  in  a duty  status. 
Their  treatment  in  the  Army  hospital  could  have  been  authorized  by  the  com- 
mandant or  his  duly  authorized  representative,  on  the  day  of  their  admission, 
or  as  soon  as  notification  was  received  and  expenses  thereafter  incurred  would 
have  been  properly  payable  by  the  Navy.  If  this  was  not  actually  done,  the 
three  enlisted  men  concerned  have  no  claim  against  the  Government  for  re- 
imbursement of  the  expenses  incurred  for  the  medical  and  hospital  treatment 
received  by  them  in  the  Army  hospital,  nor  would  the  Army  be  entitled  to  re- 
imbursement by  the  Navy  for  expenses  incurred  in  their  treatment  (File: 
MM  (D/PR-2  (301219),  March  12,  1931,  citing  art.  1189,  Navy  Regs.,  1920, 
and  art.  1086-36,  Bu.  S.  & A.  Manual). 


NAVY  NURSE  CORPS : reserve  nurses — retirement. 

Held,  that  Reserve  nurses  of  the  Navy  are  eligible  to  be  retired  from  active 
service  and  placed  on  the  Nurse  Corps  Retired  List  of  the  Navy,  under  the  acts 
of  May  13,  1926,  (10  U.  S.  C.,  Supp.  IV,  sec.  1029),  and  June  20, 1930  (10  U.  S.  C., 
Supp.  IV,  sec.  937),  providing  for  the  retirement  of  members  of  [P.  31]  the 
Navy  Nurse  Corps  (File:  OG/P19-2  (310225),  March  14,  1931). 


OFFICERS  OF  THE  NAVY : dropped  from  rolls  of  navy  after  final  sen- 
tence to  confinement  in  state  or  federal  penitentiary  by  civil  authori- 
ties— SUBSEQUENT  PETITION  FOR  COURT  MARTIAL  NOT  ACTED  UPON;  EFFECT. 

An  officer  was  dropped  from  the  rolls  of  the  Navy  upon  order  of  the  President 
of  the  United  States,  by  authority  of  the  act  of  April  2,  1918,  40  Stat.  501,  34 
U.  S.  C.,  sec.  1200,  art.  36.  (See  C.  M.  O.  3,  1930,  p.  23.)  Subsequently,  on 
August  22,  1930,  he  mailed  a petition  for  a court  martial  to  the  President  of 
the  United  States,  which  petition  was  not  acted  upon.  He  now  contends  that 
since  a court  martial  has  not  been  convened  within  six  months  from  the 
presentation  of  said  application  for  a trial  the  order  of  dismissal  is  void  under 
the  provisions  of  section  1624,  Revised  Statutes,  article  37,  and  that  he  is  en- 
titled to  his  compensation  as  provided  by  law. 
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Held,  tliat  section  1624,  Revised  Statutes,  article  37,  does  not  apply  to  the 
authority  expressly  given  the  President  by  the  act  of  April  2,  1918  (40  Stat. 
501),  under  which  this  former  officer  was  dropped  from  the  rolls  of  the  Navy 
(File:  OO-Tangren,  Axel  E/A17-20  (300829),  March  18,  1931,  citing  17  Op. 
Ally.  Gen.  13,  19 ; Newton  v.  U.  S.,  18  Ct.  Cls.  435,  443-444 ; Wallace  v.  U.  S., 
257,  U.  S.  541,  affirming  55  Ct.  Cls.  306;  Ex  parte  Wilson,  33  Fed.  (2d)  214). 


PAY  : ADVANCE  PAY  TO  OFFICERS — CHECK  AGE  OF. 

Article  1802  (5),  U.  S.  Navy  Regulations,  provides: 

‘*(5)  Advance  pay  shall  be  checked  against  the  accounts  of  the  officer 
receiving  the  same  immediately,  and  such  officer  will  not  be  allowed  to 
draw  any  pay  until  the  amount  advanced  has  been  liquidated.  However, 
no  allotments  in  force  at  the  time  of  the  payment  of  an  advance,  or  made 
simultaneous  with  or  subsequent  thereto,  shall  operate  to  prevent  the 
liquidation  of  such  advance  within  a period  of  six  months.  In  the  event 
the  stoppage  of  an  allotment  is  necessary  to  effect  liquidation  of  an  advance 
within  the  period  prescribed,  such  action  will  be  taken  by  the  disbursing 
officer.” 

An  interpretation  having  been  requested  of  the  above-quoted  article,  held: 
(1)  An  officer  who  is  in  debt  to  the  Government  because  of  an  advance  of  pay 
received  by  him  pursuant  to  the  provisions  of  article  1802  (5),  U.  S.  Navy 
Regulations,  may  be  credited  with  rental  and  subsistence  allowances  irrespective 
of  such  indebtedness,  the  term  “pay”  as  used  in  said  article  1802  (5)  being 
distinguished  from  and  exclusive  of  credits  for  rental  and  subsistence  allow- 
ances; (2)  no  pay,  as  distinguished  from  rental  and  subsistence  allowances, 
should  be  credited  to  [P.  32]  an  officer  to  whom  an  advance  of  pay  has 
been  made  until  such  advance  has  been  fully  liquidated.  The  requirements  of 
said  article  1802  ( 5),  relative  to  liquidation  of  an  advance  of  pay  within  six 
months  apply  only  to  the  question  of  allotments  that  is,  that  an  officer’s 
allotments  need  not  be  stopped  unless  continuation  thereof  will  prevent  liqui- 
dation of  an  advance  in  pay  within  six  months.  Accordingly,  question  as  to 
whether  said  article  1802  (5)  contemplated  that  the  amount  of  the  officer's 
indebtedness  (less  any  allotments)  resulting  from  advances  of  pay  be  divided 
by  six  and  checked  in  six  equal  monthly  checkages  to  cover  six  months’  period, 
answered  in  negative  (File:  00/L16-4  (810226),  March  12,  1931). 


PUBLIC  PROPERTY : obsolete  aeronautical  equipment — issue  of,  to  accred- 
ited SCHOOLS,  COLLEGES,  AND  UNIVERSITIES. 

ACCREDITED  SCHOOLS : what  constitutes. 

The  Y.  M.  C.  A.  High  School  in  Seattle,  Washington,  being  listed  on  page 
112  of  Bulletin  No.  24,  1930,  entitled  “Accredited  Secondary  Schools  in  the 
United  States,”  issued  by  the  Office  of  Education,  Department  of  the  Interior, 
as  a school  “accredited  by  the  State  Board  of  Education  and  accepted  by  the 
University  of  Washington  for  the  year  1829-30,”  held,  that  the  Y.  M.  C.  A. 
school  in  Seattle,  Wash.,  is  a properly  accredited  school  within  the  meaning 
of  the  act  of  February  14,  1927  (44  Stat.  1096,  ch.  133;  34  U.  S.  C.  Supp.  Ill, 
sec.  546a),  to  which  the  Secretary  of  the  Navy  may,  in  his  discretion,  dispose 
of,  without  charge  except  for  transportation  and  delivery,  for  use  in  aero- 
nautical courses,  aircraft,  aircraft  parts,  instruments,  and  engines  which  have 
been  declared  obsolete  by  the  Navy  Department  subject  to  the  conditions 
imposed  by  the  act  that  such  aircraft,  aircraft  parts,  and  engines  will  not 
be  used  in  actual  flight. 

In  order  to  insure  uniformity  in  the  action  of  the  Navy  Department  in 
acting  upon  requests  for  the  issue  to  accredited  schools,  colleges,  and  uni- 
versities of  obsolete  aeronautical  equipment  under  the  act  of  February  14. 
1927,  supra,  with  the  procedure  now  in  effect  under  the  act  of  May  23,  1930 
(46  Stat.  378;  34  U.  S.  C.  Supp.  IY,  sec.  546c),  in  connection  with  requests  for 
the  issue  of  obsolete  machinery,  mechanical  equipment,  and  tools  for  use  in 
courses  of  vocational  training  and  instruction,  it  wTas  recommended  that  all 
requests  for  issue  of  obsolete  material  under  either  of  the  above  acts  he  sub- 
mitted to  the  Secretary  of  the  Navy  through  the  Office  of  the  Judge  Advocate 
Genera],  for  action  (Memo,  approved  by  Secretary  of  the  Navy,  File  L11-5/NC1 
(310224),  March  18,  1931). 
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C.  M.  O.  4 — 1931 

[P.  5]  1.  SETTING  ASIDE  : findings  on  one  specification  disapproved  as  not 

IN  ACCORDANCE  WITH  EVIDENCE. 

2.  EVIDENCE,  DOCUMENTARY : speaks  for  itself  ; opinion  of  wit- 

ness AS  TO  MEANING  OF,  IMPROPERLY  ADMITTED. 

3.  SENTENCES:  inadequate. 

Lieutenant  Commander  Grady  B.  Whitehead,  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  by  order  of  commander  Destroyer  Squadrons,  Scouting 
Fleet,  United  States  Fleet,  on  board  the  U.  S.  S.  Dobbin,  on  January  5,  1931, 
and  was  convicted  of  the  following  charges : 

Charge  1. — Violation  of  lawful  regulations  issued  by  the  Secretary  of  the 
Navy  (3  specifications — (1)  not  proved;  (2)  proved,  forwarding  advance  copies 
of  letter,  written  by  him  via  official  channels,  direct  to  the  Bureau  of  Navi- 
gation and  direct  to  the  commander  Destroyer  Squadrons,  said  advance  copies 
not  being  forwarded  through  his  immediate  commanding  officer;  (3)  proved, 
forwarding  letter  to  the  commander  Destroyer  Squadron  14,  containing  accusa- 
tions against  another  officer,  and  failing  to  furnish  said  other  officer  with  a 
copy  of  said  letter). 

[P.  6]  Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline 
(making  a report  against  a superior  officer  containing  statements  which  were 
vexatious,  frivolous,  and  false). 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade. 

On  February  4,  1931,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

“The  proceedings  of  the  general  court  martial  in  the  foregoing  case  of 
Lieutenant  Commander  Grady  B.  Whitehead,  U.  S.  Navy,  are  approved. 

(1,  2)  “The  findings  on  the  first  specification  of  the  first  charge  are  dis- 
approved for  the  following  reasons:  The  first  specification  of  the  first 
charge  alleged,  in  substance,  that  the  accused  made  counter  charges  against, 
expressed  an  opinion  upon  and  impugned  the  motives  of  his  immediate 
superior  in  command  when  he  had  been  called  upon,  by  a common  superior 
in  command,  for  a statement  in  writing  regarding  an  official  recommen- 
dation made  by  the  aforesaid  immediate  superior  in  command  that  he,  the 
accused,  be  relieved  from  his  command  of  a destroyer.  The  official  letter 
of  the  accused  upon  which  this  specification  was  based  was  introduced  and 
admitted  in  evidence  without  objection  on  the  part  of  the  accused.  In 
such  a state  of  affairs  the  letter  spoke  for  itself,  and  it  became  the  duty 
of  the  court  to  decide  solely  from  the  contents  of  the  letter  itself  whether 
in  fact  it  made  counter  charges  against  the  accused’s  immediate  superior, 
and  whether  it  expressed  an  opinion  upon  or  impugned  the  motives  of  said 
immediate  superior.  Nevertheless,  over  the  objection  of  the  judge  advocate, 
the  court  permitted  a witness  to  express  an  opinion  upon  the  questions 
mentioned,  supra,  which  it  was  the  duty  of  the  court  to  decide — and, 
apparently,  the  finding  of  the  court  on  this  specification  was  influenced  to 
a large  degree  by  the  opinion  of  the  witness  thus  improperly  admitted. 
The  convening  authority  is  of  the  opinion  that  the  allegations  in  the  first 
specification  of  the  first  charge  were  fully  proved  by  the  contents  of  the 
letter  itself  and  does  not  understand  how  the  court  arrived  at  a contrary 
conclusion. 

“The  findings  on  the  first  charge  and  the  second  and  third  specifica- 
tions thereunder,  and  the  findings  on  the  second  charge  and  the  specifi- 
cation thereunder,  are  approved. 

(3)  “The  sentence  is  considered  totally  inadequate  for  the  offenses  of 
which  the  accused  stands  convicted,  particularly  when  considered  in  con- 
nection with  the  present  system  of  promotion  by  selection. 

“Subject  to  the  foregoing  remarks,  the  sentence  is  approved.  Lieutenant 
Oomander  Grady  B.  Whithead,  U.  S.  Navy,  will  be  released  from  arrest 
and  restored  to  duty.” 

TP.  71  On  March  14,  1931,  the  Chief  of  the  Bureau  of  Navigation  concurred 
in  the  remarks  of  the  convening  authority  “particularly  in  regard  to  the 
total  inadequacy  of  the  sentence  adjudged  by  the  court.” 

On  March  13,  1931,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  were  legal. 
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CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

an  offense;  giving  intoxicating  liquor  to  person  not  in  naval  service, 

SUMMARY  COURT  MARTIAL. 

SETTING  ASIDE:  proceedings  and  finding,  specification  fatally  defective. 

A summary  court-martial  specification  alleged  that  accused  “did,  on  or  about 
December  18,  1930,  at  said  village  of  Ofu,  American  Samoa,  wilfully,  know- 
ingly, without  proper  authority,  and  not  for  medical  purposes,  give  to  one 
Esera,  native  Samoan,  a drink  of  intoxicating  liquor,  namely,  alcohol  and 
water.” 

Held,  that  the  above  specification  was  fatally  defective  in  that  it  failed  to 
allege  an  offense.  The  facts  stated  do  not  constitute  a violation  of  any  law, 
regulation,  or  custom  of  the  service  of  which  judicial  notice  can  be  taken 
(sec.  198,  N.  C.  & B.). 

The  specification  was  clearly  intended  to  allege  a violation  of  article  118, 
Navy  Regulations,  1920,  which  prohibits  the  giving  of  intoxicating  liquor, 
except  for  medical  purposes,  to  any  person  in  the  naval  service.  Since  the 
person  to  whom  the  intoxicating  liquor  was  alleged  to  have  been  given  did 
not  appear,  either  from  the  specification  or  the  evidence,  to  have  been  a person 
in  the  naval  service,  the  allegations  did  not  constitute  a violation  of  this 
article. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings and  finding  on  this  specification  be  set  aside.  The  proceedings  and 
finding  on  another  specification  and  the  sentence,  being  legal,  were  not  dis- 
turbed (File:  MM-Smith,  William  Hill/A17-21  (310421),  April  21,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 
an  offense  ; possession  of  property  of  the  united  states,  summary  court 
martial,  charging  violation  of  local  order. 

SETTING  ASIDE : proceedings  and  finding,  specification  fatally  defective. 

A summary  court-martial  specification  alleged  that  accused  had  in  his  pos- 
session, without  permission  from  proper  authority,  certain  specified  items,  the 
property  of  the  United  States,  intended  for  the  naval  service  thereof.  The 
court  found  the  specification  proved  except  as  to  certain  of  the  items  specified, 
and  the  finding  thereon  was  approved  by  the  convening  authority. 

[P.  8]  Held,  that  this  specification  was  fatally  defective  in  that  it  failed  to 
allege  an  offense.  The  mere  possession  of  Government  property  does  not  of 
itself  constitute  a violation  of  any  law,  regulation,  or  custom  of  the  service 
(sec.  196,  N.  C.  & B.).  For  such  possession  to  constitute  an  offense,  it  must 
be  in  violation  of  some  special  local  order  set  out  in  the  specification  as  pro- 
vided in  section  198,  Naval  Courts  and  Boards.  (See  C.  M.  O.  5,  1921,  12.) 
Further  held,  that  the  specification  was  not  aided  by  the  allegation  that  the 
possession  of  the  property  was  “without  permission  from  proper  authority,” 
since  there  was  nothing  to  show  that  any  special  authority  was  necessary  to 
make  the  possession  lawful.  ( See  C.  M.  O.  3,  1931,  p.  13. ) 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  proceedings 
and  finding  on  this  specification  and  the  sentence  be  set  aside  (File:  MM- 
Miner,  Earl  A/A17-21  (310115),  April  21,  1931). 


1.  CONFESSIONS : involuntary,  relating  to  charge  other  than  one  under 

WHICH  ACCUSED  IS  BEING  TRIED  ; ADMISSIBILITY. 

2.  WITNESSES : self-crimination  ; measure  of  protection  provided  by  fifth 

AMENDMENT  TO  THE  CONSTITUTION  OF  THE  UNITED  STATES. 

3.  PERJURY : involuntary  testimony  by  witness  other  than  the  accused 

as  BASIS  for  charge. 

4.  SCANDALOUS  CONDUCT  TENDING  TO  THE  DESTRUCTION  OF  GOOD 

MORALS:  false  swearing — different  offense  from  perjury;  not  con- 
trolled BY  INSTRUCTIONS  RE  PERJURY. 

The  accused  in  this  case  was  convicted  of  “Scandalous  conduct  tending  to 
the  destruction  of  good  morals,”  the  specification  alleging  in  substance  that  he 
made  a statement  under  oath,  which  was  quoted  in  the  specification  and  which 
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implicated  himself  and  another  man  by  the  name  of  Davidson  in  certain  irregu- 
larities, and  that  later  at  the  trial  of  Davidson  he  gave  certain  testimony,  which 
was  quoted  in  the  specification  and  which  conflicted  with  his  prior  statement, 
and  that  he  did  thereby  willfully,  falsely,  and  corruptly  make  statements  under 
oath  inconsistent  the  one  with  the  other,  one  of  which  was  at  the  time  of 
making  the  same,  known  to  him  to  be  false  and  misleading,  and  was  made 
by  him  with  the  intent  and  purpose  of  defeating  the  ends  of  justice. 

Counsel  for  the  accused  objected  to  the  introduction  of  the  first  statement  in 
evidence  “until  the  voluntary  character  of  it  is  proven  to  the  satisfaction  of  the 
court,”  contending  that  it  was  a confession  and  as  such  was  not  admissible 
“until  a prima  facie  case  is  made  that  no  inducement  was  made  whatsoever,” 
and  that  “any  statement  to  have  been  the  basis  of  perjury  must  be  a statement 
which  is  voluntarily  made.”  The  court  thereupon  received  evidence  as  to  the 
circumstances  under  which  the  statement  was  made,  after  which  it  announced 
that — 

[P.  9]  “The  objection  of  the  counsel  for  the  accused  for  the  introduction 
of  this  statement  is  not  sustained;  the  court  does  not  consider  that  this 
statement  is  a confession  of  the  charge  and  specification  for  which  the 
accused  is  on  trial,  although  it  was  a confession  of  a different  charge.” 

(1,  2)  Held,  that  the  court’s  ruling  was  correct.  Substantially  the  same 
question  of  law  was  raised  in  1912  at  the  trial  of  one  chief  commissary 
steward,  William  W.  Dickey,  U.  S.  N.,  and  it  was  then  held  by  the  Depart- 
ment that  although  the  evidence  in  that  case  established  that  the  first  state- 
ment of  the  accused  which  he  later  contradicted  when  testifying  as  a witness 
l>efore  a court  of  inquiry,  was  clearly  not  voluntary,  having  been  induced 
not  merely  by  promises  but  by  threats  and  menaces,  there  was  no  such  duress 
shown  as  could  be  held  a legal  defense  for  the  commission  of  a crime  (G.  C.  M. 
Rec.  No.  26651;  File  26262-1625,  Mar.  3,  1913).  The  authorities  were  so  fully 
considered  as  to  render  it  unnecessary  to  reconsider  the  question  at  this  time. 
However,  reference  may  here  be  made  to  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Olickstein  v.  United  States  (222  U.  S.  139) 
in  which  it  was  held  that  “the  immunity  afforded  by  the  constitutional  guaran- 
tee (fifth  amendment)  relates  to  the  past  and  does  not  endow  the  person  who 
testifies  with  a license  to  commit  perjury”  and  that  an  act  of  Congress  which 
compelled  the  giving  of  testimony  by  a bankrupt  under  an  unqualified  guarantee 
of  immunity  did  not  preclude  the  subsequent  use  of  the  testimony  in  a prosecu- 
tion against  the  bankrupt  for  perjury  based  thereon,  as  otherwise  the  statute 
would  be  a mere  license  to  commit  perjury.  (See  also  7 So.  408;  3 S.  E.  768; 
101  S.  W.  226;  82  N.  E.  781;  26  Fed.  Cas.  207;  Id.  653;  25  id.  30®,;  33  So. 
130 ; 61  N.  W.  861 ; 74  S.  E.  709 ; 120  Pac.  102 ; 231  U.  S.  710 ; 192  Fed.  Rep.  548.) 

(3,  4)  The  statement  with  respect  to  perjury  in  Naval  Courts  and  Boards 
(sec.  290)  that  “involuntary  testimony  of  an  accused  will  not  support  the 
charge,”  refers  to  Court-Martial  Order  No.  151-1920,  page  13,  which  was  merely 
to  the  effect  that  it  is  “improper”  to  hold  that  the  charge  of  perjury  is  sup- 
ported by  testimony  given  under  compulsion  by  the  accused  as  a witness 
before  a court  martial  where  also  he  was  accused.  In  the  present  case  the 
statements  of  the  accused  were  not  made  as  a witness  before  a court  martial 
where  he  was  also  the  accused  and  before  which  he  had  improperly  been  re- 
quired to  testify;  neither  does  the  specification  of  the  pending  charge  against 
the  accused  allege  perjury  but  instead  alleges  an  offense  which  is  clearly  not 
controlled  by  the  instructions  contained  in  the  aforesaid  section  of  Naval 
Courts  and  Boards.  (See  Ex  parte  Dickey , 204  Fed.  Rep.  322;  File:  MM- 
White,  Julius  S/A17-20  (310130),  April  17,  1931,  approved  April  30,  1931.) 


[P.  10]  1.  DEPOSITIONS:  use  of,  in  courts  martial. 

2.  COURT-MARTIAL  ORDERS  : precedents  provided  by,  to  be  followed. 

3.  EXHIBITS : depositions  not  admitted  in  evidence  attached  to 

RECORD  OF  PROCEEDINGS  AS  EXHIBITS. 

(1)  Accused  was  tried  on  the  following  charges:  (I)  Absence  from  station  and 
duty  without  leave;  (II)  Scandalous  conduct  tending  to  the  destruction  of  good 
morals  (housebreaking)  ; and  (III)  Theft.  He  was  acquitted  of  charges  II  and 
m and  convicted  of  charge  I. 
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In  support  of  charges  II  and  III  the  prosecution  attempted  to  introduce  in 
evidence  three  depositions.  The  accused,  through  counsel,  objected  to  the  use  of 
the  depositions,  basing  his  objection  on  section  145,  Naval  Courts  and  Boards, 
which  provides  for  the  use  of  depositions  before  naval  courts  “except  in  capital 
cases  and  cases  where  the  punishment  may  be  imprisonment  or  coniinement.  for 
more  than  one  year.”  The  judge  advocate  referred  the  court  to  Court-Martial 
Order  No.  1,  1928,  6-9,  which  holds : 

“that  the  President  was  clearly  within  his  power  in  providing  by  section  712, 
Naval  Courts  and  Boards  that  ‘In  any  case  where  a deposition  is  used  by  the 
prosecution  the  maximum  confinement  which  may  be  adjudged  is  one  year,’ 
and  that  subject  to  this  limitation,  naval  courts  martial  may  lawfully  receive 
depositions  in  evidence  * * 

The  court  sustained  the  objection,  thereby  excluding  the  use  of  the  depositions 
in  this  case. 

Held , that  the  court’s  action  in  this  connection  was  in  error.  An  extended  dis- 
cussion concerning  the  use  in  evidence  of  depositions  in  this  case  is  unnecessary. 
In  the  court-martial  order  referred  by  the  judge  advocate  to  the  attention  of  the 
court,  namely,  Court-Martial  Order  No.  1, 1928,  6-9,  the  use  of  depositions  in  courts 
martial  wTas  covered  thoroughly.  In  that  case  the  accused  was,  among  other 
offenses,  charged  with  embezzlement  of  property  of  the  United  States  intended  for 
the  naval  service  thereof,  which  carries  a legal  maximum  punishment  of  confine- 
ment for  five  years  where  depositions  are  not  used. 

(2)  The  case  now  under  consideration,  so  far  as  the  use  of  depositions  is  con- 
cerned, is  no  different  from  the  case  covered  by  the  aforementioned  court  martial. 
As  court-martial  orders  have  full  force  and  effect  for  guidance  of  all  persons  in  the 
naval  establishment  (art.  74,  par.  4,  Navy  Regulations,  1920),  held,  that  where 
such  court-martial  orders  provide  precedents  in  point  with  cases  under  considera- 
tion by  courts  martial,  members  of  such  courts  should  refrain  from  disregarding 
such  precedents.  To  so  disregard  established  precedents,  as  was  done  in  this  case, 
not  only  indicates  a dereliction  of  duty  on  the  part  of  members  of  the  court,  but 
also  results  in  a gross  miscarriage  of  justice. 

In  the  present  case  the  erroneous  ruling  of  the  court  in  not  allowing  the  depo- 
sitions in  evidence  resulted  in  the  exclusion  of  important  and  essential  prosecution 
evidence,  and  consequent  acquittal  of  the  accused  on  the  charges  involved. 

[P.  11]  (3)  It  is  noted  that  the  judge  advocate  attached  the  depositions  in 

question  to  the  record  marked  exhibits  2,  3,  and  4.  While  the  court  should 
have  allowed  the  depositions  in  evidence,  yet  it  having  sustained  the  objections 
to  their  admission  they  should  not  have  been  made  a part  of  this  record,  but 
should  have  been  returned  to  the  convening  authority  along  with  other  papers 
in  the  case. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Russell,  Harold  H/A17-20  (301129),  March  19,  1931,  approved 
March  28,  1931). 


1.  ENTRAPMENT : what  constitutes  ; defense  to  charge  of  taking  intoxi- 

cating LIQUORS  WITHIN  NAVAL  RESERVATION. 

2.  NAVY  REGULATIONS : violation  of,  in  order  to  apprehend  offenders,  dis- 

approved. 

The  accused  in  this  case  was  found  guilty  of  “Violation  of  a lawful  regulation 
issued  by  the  Secretary  of  the  Navy,”  the  specification  of  which  charge  alleged 
that  he  took  seven  gallons,  more  or  less,  of  intoxicating  liquor  within  the  limits 
of  a Government  reservation  under  the  exclusive  jurisdiction  of  the  Navy  De- 
partment, without  proper  authority,  and  not  for  authorized  medical  purposes. 
(See  art.  118,  Navy  Regulations,  1920,  and  C.  N.  R.  7.) 

(1)  The  evidence  was  conclusive  that  the  accused  committed  the  act  alleged 
in  the  specification.  However,  he  contended  that  he  acted  at  the  instigation, 
directly  or  indirectly,  of  the  provost  marshal  and  his  assistants ; and  that  he  was 
accordingly  entitled  to  acquittal  on  the  ground  of  entrapment  which,  he  asserted, 
is  recognized  as  a defense  by  every  Federal  court  of  the  entire  United  States. 

Briefly  stated,  the  material  facts  were  that  the  accused  had  been  suspected 
of  offering  intoxicating  liquor  for  sale ; that  a provost  sergeant,  after  consulta- 
tion with  the  provost  marshal,  made  contact  with  the  accused  and  agreed  to 
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purchase  seven  gallons  of  whisky  to  be  delivered  by  the  accused  within  the 
Government  reservation;  that  the  accused  procured  the  liquor  from  a friend 
outside  the  reservation  and  brought  it  to  the  appointed  place  of  delivery  where 
he  was  apprehended  and  the  liquor  seized,  the  provost  marshal  having  in  the 
meantime  stationed  one  man  at  the  bridge  at  the  entrance  with  orders  to  pass 
the  accused’s  car  in,  but  not  out,  and  having  concealed  another  man  near  the 
receiver’s  garage,  with  orders  to  arrest  the  accused  on  sight. 

There  was  a total  lack  of  evidence  that  any  measures  were  resorted  to  by 
the  provost  sergeant  or  anyone  else  to  coerce,  incite,  or  induce  the  accused 
against  his  will  to  procure  and  deliver  the  liquor.  On  the  contrary,  the  testi- 
mony given  by  the  accused  himself  makes  it  plain  that  he  readily  agreed  to 
get  the  [P.  12]  liquor  immediately  upon  being  approached  on  the  subject  by 
the  provost  sergeant,  who  was  not  a friend  of  his  and  whom  he  had  never  even 
met  before.  According  to  his  explanation,  the  accused  went  to  the  trouble  of 
procuring  and  delivering  the  liquor,  without  profit  to  himself,  solely  for  the 
reason  that  he  looked  upon  every  marine  as  a brother  and  whenever  he  could 
do  a good  turn  for  one  of  them  he  was  always  willing  to  do  it.  Such  a unique 
conception  of  the  duties  and  obligations  of  his  office  on  the  part  of  a sergeant 
requires  no  comment. 

field,  that  the  evidence  fell  far  short  of  that  required  to  sustain  a defense 
of  entrapment  ( Grimm  v.  U.  S.,  156  U.  S.  604,  610,  611,  March  4,  1895;  Napoli- 
tano  v.  U.  8.,  3 Fed.  (2d)  994,  Feb.  17,  1925;  Scriber  v.  £7.  8.,  4 Fed.  (2d)  97, 
Feb.  6,  1925;  Cline  v.  V.  S.,  9 Fed.  (2d)  621,  Nov.  23,  1925;  Swallum  v.  U.  8., 
39  Fed.  (2d)  390,  393,  Feb.  26,  1930). 

“That  an  agent  manufactures  an  offense  against  the  law  and  then  incites 
a person  against  his  will  to  commit  that  offense  for  the  purpose  of  prosecu- 
tion is  the  gist  of  a defense  of  entrapment.’’  ( Swallum  v.  U.  8.,  supra.) 

Even  had  the  defense  of  entrapment  been  established  as  to  the  seven  gallons 
of  liquor  which  the  accused  brought  into  the  reservation  pursuant  to  his  agree- 
ment with  the  provost  sergeant,  the  charge  would  nevertheless  be  supported 
by  the  fact,  admitted  by  the  accused,  that  at  the  same  time  he  brought  into 
the  reservation  two  pint  bottles  of  intoxicating  liquor  concealed  on  his  person. 
According  to  the  testimony  of  the  provost  marshal,  the  accused  at  the  time 
of  his  arrest  stated  that  the  liquor  in  these  bottles  was  his  and  that  “he  was 
using  it  for  a cold  or  some  kind  of  ailment.” 

(2)  While  the  accused  was  not  entitled  to  an  acquittal  on  the  ground  of  en- 
trapment, and  while  it  was  not  legally  within  the  power  of  the  provost  marshal 
or  any  of  his  assistants  to  waive  the  applicable  provisions  of  the  Navy  Regula- 
tions, it  nevertheless  appeared  from  the  evidence  that  the  action  of  the  accused 
in  bringing  intoxicating  liquor  within  the  Government  reservation  on  the 
occasion  which  formed  the  basis  of  his  trial  was  with  the  knowledge  and  con- 
sent of  the  Government’s  agents  whose  duty  it  was  to  enforce  the  Navy  Regu- 
lations and  to  use  their  utmost  exertions  to  prevent  any  violation  thereof.  It 
follows  that  even  though  these  methods  may  be  attributed  to  misdirected  zeal  on 
the  part  of  those  charged  with  the  duty  of  apprehending  offenders,  such  conduct 
merits  the  disapprobation  of  the  Navy  Department.  Methods  similar  to  those 
practised  in  this  case  have  not  escaped  the  animadversion  of  the  civil  courts, 
and  can  not  consistently  be  tolerated  in  a military  service  in  which  it  is  pecu- 
liarly incumbent  upon  those  assigned  to  duty  in  connection  with  the  maintenance 
of  discipline  to  set  an  example  of  respect  for  regulations  issued  by  the  Secre- 
tary of  the  Navy  with  the  approval  of  the  President  for  the  guidance  of  them- 
selves as  well  as  all  other  [P.  13]  persons  in  the  naval  service.  Under  the 
circumstances,  to  hold  the  accused  solely  responsible  for  a particular  violation 
of  the  Navy  Regulations  which  was  encouraged  by  the  knowledge,  consent,  and 
participation  of  duly  constituted  naval  authorities  who  were  able  and  in  duty 
bound  to  prevent  such  violation  would,  in  certain  aspects,  seem  to  be  manifestly 
inconsistent  with  fundamental  principles  of  military  discipline. 

Subject  to  the  foregoing  remarks,  held  that  the  proceedings,  findings,  and 
sentence  were  legal.  However,  acting  upon  the  recommendation  of  the  Major 
General  Commandant,  United  States  Marine  Corps,  the  Secretary  of  the  Navy 
reduced  the  period  of  confinement  adjudged  from  eighteen  months  to  six  months 
and  remitted  the  bad-conduct  discharge  provided  the  conduct  of  accused  during 
confinement  and  for  a period  of  six  months  thereafter  should  warrant  his  reten- 
tion in  the  service  (File:  MM-Jones,  Chas/A17-20  (301209),  March  12,  1931, 
approved  March  25,  1931). 
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1.  JOINDER,  TRIAL  IN : specification  should  allege  concert  of  action, 

STRIKING  ANOTHER  PERSON  IN  THE  NAVY. 

2.  SETTING  ASIDE : proceedings,  findings,  and  sentence,  specification 

FATALLY  DEFECTIVE. 

3.  JOINDER,  TRIAL  IN : findings — exceptions  to  be  made  if  one  (or  more) 

OF  THE  ACCUSED  PERSONS  IN  ACQUITTED  AND  ONE  (OR  MORE)  CONVICTED. 

(1)  Two  enlisted  men  were  tried  in  joinder  on  the  charge  “Striking  another 
person  in  the  Navy,”  under  which  were  laid  three  specifications.  Specification 
1 alleged  that  accused  (naming  each  one)  “did,  on  or  about  January  25,  1931, 
on  board  said  ship,  wilfully,  maliciously,  and  without  justifiable  cause,  strike, 
and  catch  hold  of  and  pull  one  Alejandre  Rosete,  then  a mess  attendant  third 
class,  U.  S.  Navy.”  Specifications  2 and  3 were  practically  identical,  each  one 
alleging  the  striking  of  a different  enlisted  man. 

Each  of  the  accused  objected  to  these  specifications  on  the  ground  that  a 
concert  of  action  was  not  alleged,  citing  to  the  court  section  186,  Naval  Courts 
and  Boards,  and  notes  thereunder,  and  paragraph  19,  page  305,  Naval  Digest, 
1916.  The  court  overruled  the  objection,  and  found  each  of  the  accused  guilty. 

Held,  that  the  court  erred  in  refusing  to  sustain  the  above  objection.  Parties 
to  the  particular  offenses  alleged  under  the  charge  “Striking  another  person  in 
the  Navy,”  may,  under  certain  circumstances,  namely,  where  common  unlawful 
design,  concerted  action,  or  conspiracy  are  involved,  be  properly  joined;  but  a 
trial  in  joinder  cannot  properly  be  had  unless  these  circumstances  are  alleged 
to  have  obtained.  (See  sample  specifications  set  out  in  secs.  233,  238,  262,  219, 
and  283,  N.  C.  & B.,  as  being  illustrations  of  correct  joinder  specifications,  each 
of  these  specifications  alleging  joint  action.)  As  stated  in  footnote  8,  section 
[P.  14]  186,  Naval  Courts  and  Boards,  the  mere  fact  that  several  persons 

happen  to  have  committed  the  same  offense  at  the  same  time  does  not  authorize 
their  being  joined  in  the  charge.  (See  also  File:  A17-9  (3)EN4  (211227), 
July  23,  1928). 

(2)  In  view  of  the  foregoing,  the  proceedings,  findings,  and  sentence  were 
set  aside. 

(3)  It  was  noted  further  that  the  court,  in  recording  its  findings,  found  the 
first  specification  of  the  charge  not  proved  as  to  one  of  the  accused,  but  proved 
as  to  the  other,  without  making  exceptions,  as  required  by  section  683,  Naval 
Courts  and  Boards.  In  this  connection  it  is  apparent  that  as  to  the  allegation 
of  joint  action  which  the  specification  should  have  contained,  elimination  was 
an  impossibility,  there  being  no  such  words  to  eliminate;  but  the  court  should 
have  excepted,  nevertheless,  in  finding  the  specification  proved  as  to  one  of  the 
accused,  the  name  and  rating  of  the  other  accused  (File:  MM-Browne,  Homer 
O/A17-20  ( 310209),  March  24,  1931,  approved  March  28,  1931). 


1.  JURISDICTION  : CONVENING  AUTHORITY  OVER  ACCUSED  NOT  SHOWN,  SUMMARY 

COURT  MARTIAL. 

2.  CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing  to 

allege  an  offense,  summary  court  martial. 

3.  SETTING  ASIDE:  proceedings  and  findings,  specification  fatally  defec- 

tive. 

(1)  A summary  court-martial  specification  read  as  follows: 

“In  that  Stanley  F.  Fiske,  now  a boatswain’s  mate  second  class, 
U.  S.  Navy,  well  knowing  that  he,  the  said  Fiske,  had  been  restricted  to 
the  ship,  did,  on  or  about  February  11,  1931,  wilfully,  knowing  (sic),  and 
without  proper  authority  leave  said  ship.” 

The  specification  as  approved  by  the  commanding  officer  of  the  U.  S.  S. 
Chaumont  fails  to  show  that  Fiske  was  serving  on  board  that  vessel  at  the 
time  the  specification  was  preferred.  Article  26,  Articles  for  the  Government 
of  the  Navy,  reads  in  part  as  follows : 

“Summary  courts  martial  may  be  ordered  upon  petty  officers  and  enlisted 
men  in  the  naval  service  under  his  command  by  the  commanding  officer 
of  any  vessel,  * * 
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(2)  Held,  that  the  specification,  as  set  forth  above,  is  fatally  defective,  in 

that  it  fails  to  state  an  offense.  It  cannot  support  a charge  of  “Breaking 
arrest”  as  it  is  not  shown  that  the  accused  was  actually  placed  under  arrest 
by  the  lawful  order  of  his  commanding  officer  (sec.  268,  Naval  Courts  and 
Boards,  1923).  Likewise  it  cannot  support  the  charge  of  “Disobeying  the  law- 
ful order  of  his  superior  officer,”  as  it  does  not  show  that  the  accused  knew  that 
he  was  “restricted”  by  an  officer  authorized  to  give  the  order.  To  support  a 
charge  of  this  offense  the  order  must  be  one  which  the  superior  officer  is 
authorized  to  give,  and  must  be  understood  (sec.  220,  Naval  Courts  and  Boards, 
1923).  [P.  15]  Further,  the  specification  lacks  the  necessary  element  of  the 

charge  of  “Absence  from  station  and  duty  without  leave,”  in  that  it  fails  to 
charge  that  the  accused  did  “absent  himself  from  his  station  and  duty.”  Merely 
stating  that  he  “wilfully,  knowing  (sic),  and  without  proper  authority  left  said 
ship”  does  not  supply  the  omission. 

(3)  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
proceedings  and  finding  under  the  specification  in  question  be  set  aside.  The 
proceedings  and  findings  under  the  remaining  specifications  and  the  sentence 
being  legal,  were  not  disturbed  (File:  MM-Fiske,  Stanley  F/A17-21  (310421), 
April  21,  1931). 


ORDERS : disobedience  of  ; pbima  facie  case  not  established  ; finding  and 

SENTENCE  SET  ASIDE,  SUMMARY  COURT  MARTIAL. 

A summary  court-martial  specification  alleged  that  accused,  having  been 
ordered  by  the  officer  of  the  deck  not  to  leave  the  ship  “without  the  permission 
of  the  officer  of  the  deck,”  did  leave  his  ship  without  proper  authority,  thereby 
wilfully  disobeying  said  lawful  order. 

The  evidence  tended  to  show  that  accused  was,  on  the  date  specified,  under 
the  influence  of  intoxicating  liquor,  and,  in  the  opinion  of  the  officer  of  the  deck 
not  in  a fit  condition  to  go  ashore  on  liberty.  When  the  accused  attempted 
to  go  on  liberty  the  officer  of  the  deck  refused  him  permission  to  go  ashore, 
telling  him  he  was  not  to  go  ashore  until  he  was  in  condition  to  leave  the  ship. 
Accused  then  went  below  and  slept  for  about  two  hours,  after  which  he  went 
ashore  on  liberty  and  returned  at  about  10 : 35  p.  m.  the  same  date.  There  was 
no  evidence  whatever  indicating  that  the  accused  was  given  any  order  not  to 
leave  the  ship  without  permission  from  the  officer  of  the  deck.  It  appeared 
that  accused  was  granted  liberty  on  the  date  specified,  and  that  both  his  de- 
parture and  his  return  were  within  the  regular  hours  during  which  his  liberty 
was  granted.  It  further  appeared  that  his  departure  was  in  the  usual  manner 
when  the  ship  is  in  drydock.  There  was  no  evidence  that  he  was  not  in  a 
fit  condition  to  leave  the  ship  at  the  time  he  did  so. 

Inasmuch  as  the  evidence  adduced  failed  altogether  to  prove  that  the  order 
alleged  in  the  specification  was  given  to  the  accused  or  that  he  disobeyed  the 
order  that  was  in  fact  given,  it  follows  that  a prima  facie  case  against  the 
accused  was  not  established  (sec.  332,  N.  C.  & B.). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding 
on  the  specification  in  question  and  the  sentence  in  this  case  be  set  aside  (File- 
MM-Gantzer,  LeRoy/A17-21  (310421),  April  21,  1931). 


[P.  16]  CONTRACTS  : agreement  to  lease  storage  tanks  in  naval  petroleum 
reserve;  effect  of,  WHERE  POSSESSION  WAS  given  without  execution  of 
LEASE;  DATE  OF  EXPIRATION  AND  AUTHORITY  TO  RENEW  IN  PART. 

On  January  9,  1929,  a valid  and  enforceable  agreement  was  entered  into 
between  the  Navy  Department  and  the  White  Eagle  Oil  & Refining  Co.  for  the 
leasing  of  four  80,000-barrel  tanks  in  Naval  Petroleum  Reserve  No.  3,  for  the 
term  of  one  year,  commencing  as  to  each  tank  on  the  date  when  it  should  be 
taken  over  for  use  by  the  company,  which  date  was  required  to  be  within  one 
year  after  the  opening  of  bids,  i.  e.,  one  year  after  January  7,  1929.  An  exhaus- 
tive search  of  available  records  failed  to  disclose  that  any  lease  was  ever  made ; 
however,  the  company  having  entered  into  possession  and  occupancy  of  the 
anks  m accordance  with  the  terms  of  the  agreement,  it  is  now  to  be  regarded 
tor  all  general  purposes,  both  as  affects  its  liabilities  and  its  rights,  as  holding 
under  the  same  terms  as  if  the  proposed  lease  had  been  executed  in  accordance 
with  the  agreement. 
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The  catalog  giving  the  details  of  the  agreement  (Catalog  No.  340-B)  pro- 
vided that  ‘'leases  will  be  for  one  year  and  shall  be  subject  to  renewal  from 
year  to  year  when  mutually  agreeable  to  both  parties  of  the  contract.  The 
total  period  of  the  lease  and  renewals  shall  not  exceed  three  (3)  years.  Written 
application  for  renewal  must  be  made  by  the  lessee  at  least  thirty  days  prior  to 
the  expiration  of  the  current  lease  or  renewal.”  This  paragraph  was  inter- 
preted, as  evidenced  by  recitals  contained  in  the  bond  furnished  by  the  cor- 
poration, as  requiring  that  the  authorized  period  of  the  lease  and  renewals 
be  computed  from  the  date  of  original  possession.  The  director  of  naval  petro- 
leum reserves  reported  that  original  possession  of  the  four  tanks  was  entered 
into  by  the  company  on  June  13,  1929,  June  27,  1929,  July  14,  1929,  and  January 
7,  1930. 

By  mutual  agreement,  the  term  of  the  lease  was  renewed  as  to  each  of  the 
first  three  tanks.  On  December  5,  1930,  the  corporation  served  formal  notice 
on  the  inspector  of  naval  reserve  No.  3 that  it  wished  to  renew  the  agreement 
pertaining  to  the  fourth  of  the  80, 000-barrel  tanks,  for  one  year  ending  January 
7,  1932,  and  enclosed  a check  to  cover  the  annual  rental  of  said  tank.  On 
December  31,  1930,  which  was  prior  to  the  date  on  which  the  renewal  as  to 
this  tank  would  have  become  effective,  the  corporation  notified  the  inspector, 
in  writing,  that  its  letter  of  December  5,  1930,  had  been  sent  through  error, 
that  it  did  not  desire  to  renew  the  agreement  as  to  this  tank,  and  requested 
return  of  its  letter  of  December  5,  1930,  together  with  the  check  [P.  17] 
enclosed  therewith.  Formal  notice  to  the  same  effect  was  mailed  on  January 
21,  1931. 

Question  whether  request  for  renewal  can  be  now  canceled,  particularly  in 
view  of  the  fact  that  the  original  lease  was  awarded  after  competitive  bidding 
on  the  basis  that  at  least  four  tanks  would  be  included. 

Held,  that  the  contract  between  the  Navy  and  the  White  Eagle  Oil  Corpora- 
tion permitted  of  renewals  as  to  individual  items  of  the  lease,  not  to  exceed 
a period  of  three  years  from  the  date  on  which  such  items  were  taken  over 
for  use.  It  follows  that  the  corporation  having  substantially  fulfilled  its 
obligation  of  leasing  four  80,000-barrel  tanks  for  the  term  of  one  year  begin- 
ning, as  to  each  tank,  on  a date  within  one  year  after  the  opening  of  bids, 
and  having  by  mutual  agreement  renewed  the  term  as  to  three  of  the  said 
tanks,  it  cannot  now  be  required  over  its  objection  to  renew  as  to  the  fourth 
of  these  tanks.  Further  held,  that  the  letter  of  the  White  Eagle  Oil  Company 
dated  December  5,  1930,  notifying  the  inspector  of  Naval  Petroleum  Reserve 
No.  3 of  its  desire  to  renew  its  agreement  pertaining  to  one  80,000-barrel  tank 
for  one  year  beginning  January  7,  1931,  is  to  be  regarded  as  having  been 
effectually  withdrawn  and  canceled  by  its  letter  of  December  31,  1930,  stating 
that  its  previous  letter  was  sent  in  error ; and  that  the  check  for  one  year’s 
rental  which  was  inclosed  with  the  aforesaid  letter  of  December  5,  1930,  may 
legally  be  returned  to  the  White  Eagle  Oil  Corporation  (File:  NZ8  (A-3)/L4-3 
(17)  (310129),  April  4,  1931,  expressly  withdrawing  and  canceling  Op.  J.  A.  G., 
approved  March  12,  1931,  File:  NZ8  (A-3)/L4-3  (17)  (310129). 


CONTRACTS : fuel  oil — exclusion  of  foreign  production  under  naval  appro- 
priation ACT,  1932  ; CONTRACTS  ENTERED  INTO  PRIOR  TO  EFFECTIVE  DATE  OF  ACT, 
BUT  CONTEMPLATING  ORDERING  AND  DELIVERY  THEREAFTER. 

The  Naval  Appropriation  Act  for  the  fiscal  year  ending  June  30,  1932,  ap- 
XU’oved  February  28,  1931  (Public,  No.  745,  71st  Cong.),  under  the  heading 
“Fuel  and  Transportation,  Bureau  of  Supplies  and  Accounts,”  third  proviso, 
is  mandatory  that  fuel  oil  purchased  for  the  Navy  “at  points  either  in  the 
United  States  or  its  possessions”  be  oil  of  the  production  of  the  United  States 
or  its  possessions,  where  such  oil  is  procurable,  except  (1)  where  the  excess 
cost  of  such  oil  over  oil  of  foreign  production  is,  in  the  opinion  of  the  Secretary 
of  the  Navy,  unreasonable,  and  (2)  where  fuel  oil  is  on  hand  or  on  order  on 
July  1,  1931. 

Question  whether  the  above  provision  applies  to  contracts  to’  be  made  before 
July  1,  1931,  but  contemplating  the  ordering  and  delivery  of  the  fuel  oil  after 
July  1,  1931,  such  contracts  to  be  made  under  the  authority  of  the  above  act, 
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all(t  the  funds  [P.  18]  from  which  payment  for  the  oil  is  to  be  made  being 
part  of  the  appropriation  designated  in  the  proviso  referred  to. 

Held,  that  contracts  made  before  July  1,  1931,  but  contemplating  the  ordering 
and  delivery  of  the  fuel  oil  after  July  1,  come  within  the  prohibition  of  said 
proviso  (File:  JJ7-3/L4  (310316),  April  2,  1931). 


DISRATING : enlisted  man  by  commanding  officer  without  court  martial  ; 

COMMAND  IN  CONNECTION  WITH  DESTROYERS  PAIRED  FOR  PURPOSE  OF  DECOMMIS- 
SIONING ONE  AND  REPLACEMENT  BY  THE  OTHER. 

On  April  5,  1930,  an  enlisted  man  was  advanced  in  rating  from  yeoman, 
third  class,  to  yeoman,  second  class,  while  attached  to  the  U.  S.  S.  Marcus. 
by  the  commanding  officer  of  said  vessel.  On  July  25,  1930,  he  was  reduced 
from  the  rating  of  yeoman,  second  class  to  yeoman,  third  class,  while  attached 
to  the  U.  S.  S.  Talbot,  by  the  same  officer  who  was  then  commanding  the  Talbot. 

Question  as  to  the  legality  of  this  disrating. 

At  the  time  this  man  was  advanced  in  rating,  and  also  when  he  was  dis- 
rated, the  Marcus  and  Talbot  were  paired  for  purpose  of  placing  the  Marcus 
out  of  commission  and  placing  the  Talbot  in  commission,  this  being  part  of 
an  extensive  operation  involving  a combined  total  of  more  than  100  destroyers 
at  San  Diego  and  Philadelphia,  one-half  of  which  were  to  be  decommissioned 
and  the  other  half  recommissioned  as  replacements.  The  replacement  destroy- 
ers were  not  officially  assigned  commanding  officers  by  the  Navy  Department 
prior  to  the  date  on  which  they  were  commissioned,  but  at  all  times  the 
commanding  officer  of  the  decommissioning  destroyer  was  responsible  for  the 
replacement  destroyer  and  occupied  a status  analogous  to  that  of  commanding 
two  vessels.  In  this  particular  case,  when  the  Talbot  was  placed  in  com- 
mission It  was  officered  and  manned  by  the  some  personnel  who  had  thereto- 
fore been  attached  to  the  Marcus ; the  commanding  officer  who  first  established 
and  later  reduced  the  rating  in  question  was  continuously  this  man’s  com- 
manding officer  and  the  commanding  officer  of  the  personnel  unit  to  which 
he  belonged,  as  well  as  commanding  officer  of  the  respective  vessels  on  board 
which  he  was  serving,  from  the  date  on  which  he  was  advanced  in  rating 
up  to  and  including  the  date  on  which  his  rating  was  reduced;  the  Navy 
Department  did  not  consider  the  replacement  of  the  Marcus  by  the  Talbot  as 
involving  a transfer  of  personnel  from  one  ship  to  another  in  the  ordinary 
sense,  as  applied  to  the  transfer  of  accounts  and  the  requirements  of  article 

20,  Articles  for  the  Government  of  the  Navy  (pars.  1,  5,  and  6),  prescribing 
the  duties  of  commanding  officers  in  all  cases  in  which  men  are  received 
on  board  or  transferred  to  other  ships.  (See  letter  from  Chief  of  Naval 
Operations  to  all  bureaus  and  offices  of  the  Navy  Department,  File:  DD/A4-1 
(300524),  June  2,  1930;  general  instructions  issued  by  the  Chief  of  Naval 
Operations,  [P.  19]  September  17,  1929,  supplemented  by  letter  from  Chief 
of  Naval  Operations  to  commander  in  chief,  Battle  Fleet,  October  1,  1929 ; joint 
letter  from  chiefs  of  bureaus  to  commander  in  chief,  Battle  Fleet,  September 

21,  1929;  annual  report  of  Chief  of  Naval  Operations  to  Secretary  of  the  Navy. 
July  1,  1930;  Annual  Report  of  Secretary  of  the  Navy  to  the  President, 
November  15,  1930;  report  from  commander,  Destroyer  Squadron  7,  Scouting 
Fleet,  pp.  3,  15,  16;  U.  S.  Naval  Institute  Proceedings,  vol.  57,  February  1931.) 

Upon  careful  consideration  of  the  foregoing  and  other  circumstances  in 
connection  therewith ; held,  that  in  reducing  the  rating  of  this  man,  the  com- 
manding officer  of  the  Talbot  did  not  exceed  his  powers  under  article  24, 
Articles  for  the  Government  of  the  Navy  to  impose  as  a punishment  “reduction 
of  any  rating  established  by  himself,”  and  that  the  seemingly  contrary  inter- 
pretation which  the  Navy  Department  has  given  that  article  as  embodied  in 
Bureau  of  Navigation  Manual  (art.  D-5113),  does  not  apply  to  the  exceptional 
state  of  facts  involved  in  this  case.  This  decision  is  not  to  be  understood  ns 
applying  to  any  case  in  which  the  facts  presented  are  not  substantially  identi- 
cal with  those  in  this  case  (File:  MM-Earlywine,  Roland  I/P17-2  ( 310202)  : 
April  18,  1931). 
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EXPORTS  : ARMS,  PREVENTION  OF  EXPORTATION  OF,  TO  NICARAGUAN  BANDITS  J 

ESPIONAGE  ACT. 

Question  as  to  what  steps  can  be  taken  under  the  Espionage  Act  approved 
June  15,  1917,  or  other  provisions  of  law,  to  prevent  firms  in  the  United  States 
from  supplying  arms  to  Nicaraguan  bandits  to  be  used  against  the  United 
States  forces  in  that  country. 

Held,  that  under  the  provisions  of  United  States  Code,  title  22,  sections  236, 
237,  and  238,  the  following  steps  may  be  taken  in  the  above  situation : 

(a)  The  President  may  by  proclamation,  when  conditions  of  domestic  vio- 
lence exist  in  Nicaragua,  make  it  unlawful  for  any  firms  in  the  United  States 
to  supply  arms  to  Nicaraguan  bandits. 

(b)  And  require  the  enforcement  officers  of  the  United  States  to  seize  such 
arms  and  munitions,  together  with  the  vessels  or  vehicles  containing  the  same, 
and  to  retain  possession  of  them  until  released  or  otherwise  disposed  of  in 
accordance  with  law  (File:  EF49/P9-2  ( 310305),  April  20,  1931). 


MEDALS  AND  DECORATIONS:  second  nicaraguan  campaign  medal — award 
OF,  TO  army  PERSONNEL  ASSIGNED  to  NICARAGUAN  ELECTORAL  MISSION  OF  1928. 

Held,  that  there  is  no  authority  of  law  for  awarding  the  Second  Nicaraguan 
Campaign  Medal  to  Army  personnel  assigned  to  the  Nicaraguan  Electoral 
Mission  of  1928  (File:  P15  [P.  20]  (300523),  April  28,  1931,  considering 

General  Order  No.  206,  May  6,  1930,  and  Naval  Appropriation  Act  of  May  13, 
1908,  35  Stat.  132). 


MIDSHIPMEN : MARRIAGE  OF,  BEFORE  GRADUATION JURISDICTION  TO  COURT  MAR- 

TIAL FOR,  AFTER  BEING  COMMISSIONED. 

Held,  that  under  the  existing  regulations,  U.  S.  Naval  Academy,  article  646, 
a commissioned  officer  who  had  married  while  a midshipman  may  be  brought 
to  trial  before  a general  court  martial  for  “Conduct  to  the  prejudice  of  good 
order  and  discipline,”  subject  to  the  defense  of  the  statute  of  limitations  after 
a period  of  two  years  from  the  date  of  commission  of  the  offense  (File:  OL11/ 
P7  (300929),  April  8,  1931,  considering  31  Op.  Atty.  Gen.  419;  citing  Ex  parte 
Joly,  290  Fed.  858). 


MISCONDUCT:  suicide. 

A quartermaster  sergeant,  U.  S.  M.  C.,  met  his  death  by  reason  of  a self- 
inflicted  gunshot  wound.  The  board  of  inquest  convened  to  investigate  this 
death,  stated  as  its  opinion  that  “his  death  * * * is  not  the  result  of  his 

own  misconduct.” 

There  was  no  evidence  given  before  the  board  of  inquest  tending  to  show 
any  mental  abnormality.  There  was  evidence  presented  giving  a definite 
motive  for  this  suicidal  act.  Therefore,  held,  that  death  in  this  case  was  the 
result  of  the  deceased’s  own  misconduct  (C.  M.  O.  10,  1929,  12;  sec.  1029, 
N.  C.  & B.  (File:  MM-Harris,  Earl  P/A17-27  ( 310403),  April  22,  1931). 


PRESUMPTION  OF  DEATH:  seven  years’  absence  does  not  raise,  if  other- 
wise explainable;  evidence  of  desertion. 

A warrant  officer  under  orders  to  report  on  board  the  U.  S.  S.  Argonne  for 
duty  on  June  8,  1923,  failed  to  so  report,  and  no  further  information  having 
been  received  concerning  him  he  was  declared  a deserter  from  the  naval 
service  from  June  8,  1923,  and  has  been  so  carried  since  that  date.  In  an 
opinion  of  the  Judge  Advocate  General  in  this  case,  dated  September  3,  1930 
(C.  M.  O.  9,  1930,  16),  it  was  held  that  “upon  the  submission  of  satisfactory 
evidence  in  the  form  of  affidavits  establishing  the  fact  that  this  officer  has 
not  been  seen  or  heard  from  for  a period  <f  seven  years  by  any  of  his  relatives 
or  friends  who  would  be  most  likely  to  see  or  hear  from  him,  the  records 
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of  the  Navy  Department  may  legally  be  completed  by  showing  his  death  as 
of  the  date  of  the  expiration  of  such  period.’  Such  affidavits  have  since 
been  received. 

However,  in  said  opinion  of  September  3,  1930,  it  was  explained  that  such  evi- 
dence is  not  sufficient  to  create  a legal  presumption  of  death  if  the  circumstances 
of  the  case  are  such  as  [P.  21]  would  account  for  the  individual’s  not  being 
heard  from  without  assuming  death,  and  this  rule  has  been  adopted  by  Con- 
gress to  the  extent  of  providing  that  in  the  administration  of  the  World  War 
Adjusted  Compensation  Act  a legal  presumption  of  death  shall  attach  after 
seven  years  continued  and  “unexplained”  absence  of  an  individual  from  his 
home  and  family  without  intelligence  of  his  existence  being  received  (38  U. 
S.  C.,  Sup.  IV,  sec.  622).  Further,  the  mere  entry  of  the  mark  of  desertion 
in  the  case  of  an  officer  is  not  of  itself  a sufficient  circumstance  to  rebut  the 
legal  presumption  of  death,  but  if  it  appeared  that  he  had  in  fact  deserted 
from  the  Navy  the  result  would  be  different  as  this  would  be  a circumstance 
to  account  for  his  keeping  his  whereabouts  unknown. 

Further  information  in  this  case  revealed  a letter  from  the  officer’s  wife 
to  the  commanding  officer  of  the  U.  S.  S.  Argonne , dated  June  20,  1923,  stating 
that  “On  May  26,  1923,  my  husband,  Gunner  J.  V.  Hockman,  wrote  me  a letter 
saying  he  was  going  away  and  we  would  never  see  him  again”;  a statement 
by  his  sister  that  she  had  frequently  heard  him  say  that  he  would  never  go 
back  to  the  Asiatic  Station  if  he  were  sent  (he  was  under  orders  to  leave 
for  the  Asiatic  Station  when  he  disappeared)  ; that  his  service  for  some  time 
previous  to  his  disappearance  had  been  very  unsatisfactory. 

The  foregoing  evidence  strongly  indicates  that  this  officer  did  in  fact  desert 
from  the  Navy,  and  that  the  circumstances  are  such  as  to  account  for  his 
not  being  heard  from  without  assuming  death  inasmuch  as  “it  is  not  un- 
natural to  suppose  that  a deserter  should  keep  his  whereabouts  unknown” 
(File  MM/Martin,  Norman  A/P19-5  (271223),  February  4,  1928). 

After  careful  consideration  of  the  facts  in  this  case,  held,  that  there  is  satis- 
factory evidence  that  this  officer  has  not  been  seen  or  heard  from  for  a period 
of  seven  years  by  any  of  his  relatives  or  friends  who  would  be  most  likely  to 
see  or  hear  from  him,  but  that  his  absence  cannot  be  regarded  as  “unex- 
plained” ; that  on  the  contrary  the  circumstances  are  such  as  to  account  for 
his  not  being  heard  from  without  assuming  death,  and  accordingly  that  there 
is  not  sufficient  legal  basis  for  action  by  the  Navy  Department  declaring 
him  deceased  for  purposes  of  naval  administration  (File:  OO-Hockman,  John 
V/P19-5  (281011),  April  25,  1931). 


PUBLIC  PROPERTY : obsolete  or  condemned  material  carried  in  naval  sup- 
ply ACCOUNT — TRANSFER  TO  PUBLIC  SCHOOLS  AND  COLLEGES  FOR  VOCATIONAL 
TRAINING  PURPOSES. 

The  act  of  May  23,  1930  (46  Stat.  378;  34  U.  S.  C.,  Suppl.  IV,  sec.  546c) 
provides : 

“The  Secretary  of  the  Navy  is  authorized  in  his  discretion  to  dispose 
of,  without  charge,  except  for  transportation  and  delivery,  to  properly 
accredited  schools,  colleges,  and  universities,  for  use  in  courses  of  voca- 
tional training  and  instruction  [P.  22]  such  machinery,  mechanical, 
equipment,  and  tools  as  may  be  obsolete  or  no  longer  needed  by  the  Navy.” 

Question  as  to  whether  legal  authority  exists  under  the  above  act  for  the 
transfer  of  obsolete  or  condemned  material  no  longer  needed  by  the  Navy 
and  carried  in  the  Naval  Supply  Account  to  accredited  schools  and  colleges. 

Held,  the  Naval  Supply  Account  Fund  being  a reimbursable  fund  to  which 
must  be  credited  the  value  of  all  issues  or  sales  from  the  Naval  Supply  Account 
(see  act  of  March  1,  1921,  41  Stat.  1169,  ch.  89,  31  IT.  S.  C.  sec.  644),  the  issue 
of  obsolete  or  condemned  material,  other  than  obsolete  or  condemned  material 
having  no  value,  may  not  be  made  under  the  authority  contained  in  the  act 
of  May  23,  1930,  supra.  The  question  whether  such  material  is  of  no  value  is 
an  administrative  one  (File:  L11-5/NC1  (310324),  April  21,  1931). 
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C.  M.  O.  5—1931 

[P.  7]  SENTENCES : inadequate,  charge  of  drunkenness. 

Chief  Marine  Gunner  Daniel  Loomis,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commandant,  sixteenth  naval  district  and  U.  S. 
naval  stations,  Cavite  and  Olongapo,  P.  I.,  at  the  U.  S.  naval  station,  Olongapo, 
P.  I.,  on  March  25,  1931,  and  was  found  guilty  by  plea  of  the  following  charges : 

Charge  I. — Absence  from  station  and  duty  without  leave. 

Charge  II. — Drunkenness. 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapaci- 
tated for  proper  performance  of  duty,  due  to  previous  indulgence  in  intoxicating 
liciuors) . 

The  court  sentenced  the  accused  to  be  restricted  to  his  ship  or  station  for  a 
period  of  three  months,  and  to  lose  $50  per  month  of  his  pay  for  a period  of  twelve 
months,  total  loss  of  pay  amounting  to  $600. 

One  of  the  members  of  the  court  recommended  the  accused  to  the  clemency  of 
the  reviewing  authority  “in  consideration  of  his  long  and  faithful  service  of  more 
than  twenty-five  years  without  an  offense  and  the  mitigating  circumstances  be- 
lieved by  me  to  have  existed  in  connection  with  the  offenses  for  which  he  was 
tried  in  this  case.” 

On  March  28,  1931,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“In  the  foregoing  general  court  martial  Chief  Marine  Gunner  Daniel  Loomis, 
U.  S.  Marine  Corps,  was  tried  and  convicted  on  three  charges,  viz : (I)  Absence 
from  station  and  duty  without  leave  (1  specification)  ; (II)  Drunkenness  (1 
specification)  ; (III)  Conduct  to  the  prejudice  of  good  order  and  discipline 
(1  specification,  previous  indulgence  in  intoxicating  liquor).  The  court  sen- 
tenced him:  ‘to  be  restricted  to  his  ship  or  station  for  a period  of  three  (3) 
months,  and  to  lose  fifty  dollars  ($50)  per  month  of  his  pay  for  a period  of 
twelve  (12)  months,  total  loss  of  pay  amounting  to  six  hundred  dollars 
($600).’ 

[P.  8]  “Drunkenness  in  itself  is  considered  a very  serious  offense.  When 
it  is  aggravated  by  the  continued  use  of  alcoholic  spirits  for  beverage  pur- 
poses to  such  an  extent  that  an  officer’s  resultant  physical  condition  prevents 
him  from  performing  his  duties  for  an  extended  period  of  time  and  requires 
his  hospitalization,  it  is  intolerable.  Likewise,  the  convening  authority  con- 
siders that  an  officer  who  commits  the  offense  of  absence  without  leave  ex- 
hibits such  a disregard  for  his  official  position  as  to  be  unworthy  of  the  trust 
placed  in  him  by  his  commission.  Accordingly,  the  convening  authority  is  of 
the  opinion  that  the  sentence  of  the  court  in  this  case  is  inadequate. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  in 
the  foregoing  general  court  martial  of  Chief  Marine  Gunner  Daniel  Loomis, 
U.  S.  Marine  Corps,  are  approved.  He  will  be  released  from  arrest  and 
restored  to  duty.” 

On  May  2,  1931,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 

On  May  6, 1931,  the  Major  General  Commandant,  U.  S.  Marine  Corps,  concurred 
in  the  action  and  remarks  of  the  convening  authority. 


SETTING  ASIDE:  finding  on  one  charge  and  specification  thereunder  dis- 
approved. 

Chief  Boatswain  George  E.  Henning,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  Base  Force,  U.  S.  Fleet,  on  board  the  U.  S.  S. 
Argonne,  on  April  16,  1931,  on  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman  (mistreating  a 
dog). 

Charge  III. — Breaking  arrest. 
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The  accused  was  found  guilty  by  plea  of  charge  I and  was  acquitted  of  charges 
II  and  III.  . ^ 

The  court  sentenced  the  accused  to  be  restricted  to  his  ship  or  station  tor  a 
period  of  six  months  and  to  lose  one  hundred  dollars  per  month  of  his  pay  for  a 
period  of  twelve  months,  total  loss  of  pay  amounting  to  $1,200. 

Four  of  the  seven  members  of  the  court  recommended  the  accused  to  the  clem- 
ency of  the  reviewing  authority  “in  view  of  the  long  service  of  the  accused.” 

On  May  9,  1931,  the  convening  authority  placed  the  following  remarks  on  the 
record : 

“In  the  opinion  of  the  convening  authority  the  evidence  is  sufficient  to  show 
that  the  accused  was  guilty  of  making  a public  spectacle  of  himself  under 
the  influence  of  intoxicating  [P.  9]  liquor,  regardless  of  his  own  persua- 
sions in  the  matter  of  the  dog,  and  to  that  extent  the  court  erred  in  acquitting 
the  accused  of  the  second  charge. 

“The  opinion  is  further  held  that  the  court’s  ruling  on  page  25  of  the 
record,  the  effect  of  which  was  to  estop  the  judge  advocate’s  impeachment 
proceedings  against  the  witness  (accused),  was  questionable. 

“Subject  to  the  foregoing  remarks  the  proceedings  are  approved.  The 
findings  upon  the  first  and  third  charges  and  the  specifications  thereunder 
are  approved;  the  finding  upon  the  second  charge  and  the  specification 
thereunder  is  disapproved.  The  sentence  is  approved,  but  that  portion  of 
the  sentence  involving  restriction  to  the  ship  is  remitted.  The  accused 
will  be  released  from  arrest  and  restored  to  duty.” 

On  May  21,  1931,  the  Acting  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  were  legal. 


SETTING  ASIDE : finding  on  one  specification  of  charge  disapproved. 
SENTENCES : inadequate. 

Captain  Joseph  C.  Grayson,  U.  S.  Marine  Corps,  was  tried  by  general  court 
martial  by  order  of  the  brigade  commander,  Second  Brigade,  U.  S.  Marine 
Corps  in  Nicaragua,  at  Campo  ae  Marte,  Managua,  Nicaragua,  on  January  12, 
1931,  and  was  convicted  of  the  following  charges: 

Charge  I. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specifi- 
cations: (1)  personally  effecting  arrest  of  civilian  in  violation  of  brigade  order — 
proved;  (2)  not  proved). 

Charge  II. — Scandalous  conduct  tending  to  the  destruction  of  good  morals 
(treating  prisoner  in  cruel  and  inhuman  manner). 

The  court  sentenced  the  accused  “to  be  placed  at  the  foot  of  the  captain’s  list 
of  present  date  and  to  there  remain  until  he  shall  have  lost  one  hundred  (100) 
numbers  in  his  grade.” 

On  March  12,  1931,  the  convening  authority  placed  the  following  remarks  on 
the  record: 

“The  proceedings  of  the  general  court  martial  in  the  foregoing  case  of 
Joseph  C.  Grayson,  captain,  U.  S.  Marine  Corps,  are  approved;  the  findings 
on  the  first  specification  of  the  first  charge  and  on  the  first  charge  are 
approved ; the  finding  on  the  second  specification  of  the  first  charge  is  disap- 
proved, as  a careful  review  of  the  record  fails  to  show  such  a finding  to  be 
merited  by  the  evidence.  The  findings  on  the  second  charge  and  specification 
thereunder  are  approved. 

[P.  10]  “Aside  from  the  finding  on  the  second  specification  of  the  first 
charge,  alleging  manslaughter,  it  is  the  opinion  of  the  convening  authority 
that  the  other  offenses  of  which  the  accused  was  convicted  are  such  as  not 
to  warrant  the  retention  of  the  accused  in  the  naval  service  in  the  capacity 
of  a commissioned  officer. 

“Subject  to  the  foregoing  remarks,  and  in  order  that  the  accused  might 
not  entirely  escape  punishment,  the  sentence  is  approved.  He  will  be  re- 
leased from  arrest  and  restored  to  duty.” 

On  April  27,  1931,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence  in  this  case  and  the  action  of  the  convening 
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authority  thereon,  “in  which  the  Judge  Advocate  General  heartily  concurs,”  were 
legal. 

On  May  18,  1931,  the  Major  General  Commandant,  U.  S.  Marine  Corps,  placed 
the  following  remarks  on  the  record : 

“Returned,  concurring  in  the  action  and  remarks  of  the  convening 
authority. 

“By  the  failure  of  the  court  to  measure  up  to  its  responsibility  in  this 
case,  the  Marine  Corps  will  be  forced  to  continue  to  carry  Captain  Grayson 
on  its  rolls,  although  he  has  been  shown  conclusively  to  be  unfit,  to  hold 
a commission.  The  miscarriage  of  justice  is  deplorable. 

“It  is  recommended  that  the  Secretary  of  the  Navy  express  his  disap- 
probation and  that  each  member  of  the  court  be  informed  thereof.” 

On  May  21  1931,  the  Acting  Secretary  of  the  Navy  approved  the  remarks  of 
the  Judge  Advocate  General  and  the  remarks  and  recommendation  of  the  Major 
General  Commandant,  and  accordingly  directed  that  copies  of  the  action  of  the 
convening  authority,  of  the  remarks  of  the  Judge  Advocate  General  and  of  the 
remarks  and  recommendation  of  the  Major  General  Commandant,  together  with 
a copy  of  the  action  of  the  Acting  Secretary  of  the  Navy,  be  furnished  each 
officer  comprising  the  membership  of  the  court  in  this  case. 


1.  CHARGES  AND  SPECIFICATIONS:  approval  op  specification  by  conven- 

ing AUTHORITY  NOT  SHOWN,  SUMMARY  COURT  MARTIAL. 

2.  JURISDICTION : courts  martial — particular  court  not  designated  by  con- 

vening AUTHORITY,  SUMMARY  COURT  MARITAL. 

3.  SETTING  ASIDE : proceedings,  finding  and  sentence,  court  without  juris- 

diction; FORMER  JEOPARDY. 

(1)  In  two  summary  courts  martial,  the  convening  authority  failed  to  show 
affirmatively  the  fact  and  date  of  his  approval  of  [P.  11]  the  specifications, 
as  prescribed  in  the  form  set  forth  in  section  927,  Naval  Courts  and  Boards, 
1923. 

(2)  It  was  further  noted  that  the  letters  of  the  convening  authority  contain- 
ing the  specifications  failed  to  designate  any  particular  court  to  try  the  accused. 
The  court  which  tried  the  accused  was,  therefore,  wholly  without  jurisdiction  in 
these  cases.  (See  sec.  552,  N.  C.  & B.,  1923;  C.  M.  O.  209,  1919,  17.) 

(3)  In  viewT  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
proceedings,  findings,  and  sentences  in  the  cases  be  set  aside,  and  that  their 
records  be  corrected  accordingly.  Attention  was  invited,  however,  to  the  fact 
that  the  accused  may  legally  be  brought  to  trial  again  for  the  offenses  alleged 
in  these  cases,  as  proceedings  before  a court  not  legally  competent  to  try  the 
case  do  not  constitute  former  jeopardy  (section  640,  N.  C.  & B.,  1923)  ; File  : MM- 
Lattin,  Richard  K/A17-21  (310507)  ; MM-Hodges,  Marion  T.  S/A17-21  (310507), 
May  7,  1931). 


1.  CHARGES  AND  SPECIFICATIONS : charge  as  worded  not  authorized. 

2.  CHARGES  AND  SPECIFICATIONS : clerical  error  as  to  proper  name  in 

SPECIFICATION — IDEM  SONANS. 

(1)  Charge  I of  a general  court  martial  read  “While  on  shore  maltreating 
an  inhabitant.”  This  charge  as  worded  is  not  authorized  by  the  Articles  for 
the  Government  of  the  Navy,  and  is  not  provided  for  in  Naval  Courts  and 
Boards.  However,  as  the  specification  of  the  charge  which  was  found  proved, 
actually  supported  the  charge  “When  on  shore  maltreating  an  inhabitant,” 
which  charge  is  authorized  by  article  8,  paragraph  16,  Articles  for  the  Govern 
ment  of  the  Navy,  and  is  provided  for  by  section  246,  Naval  Courts  and  Boards, 
held,  that  the  use  of  the  charge  as  it  appeared  in  the  record  of  proceedings  did 
not  invalidate  the  proceedings  (sec.  741,  par.  b,  N.  C.  B.). 

(2)  It  was  further  noted  in  the  specification  of  charge  I that  the  name  of 
the  person  alleged  to  have  been  maltreated  was  spelled  “Djalma  Augustin.” 
The  prosecution  introduced  a witness  who  claimed  to  have  been  the  person 
maltreated,  and  the  record  showed  that  such  person’s  name  was  spelled  “D’jal- 
mar  Augustine.”  It  is  apparent  that  the  spelling  of  this  name  as  used  in  the 
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specification  involved  a clerical  error  and  should  properly  have  been  corrected 
by  the  judge  advocate,  with  the  approval  of  the  court,  as  provided  in  section 
184,  Naval  Courts  and  Boards.  In  view  of  the  fact  that  the  spelling  of  the 
name  in  the  specification  was  idem  sonans  with  the  witness’  true  name,  held 
that  such  variation  was  not  fatal,  (sec.  204,  N.  C.  & B.). 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Franzen,  .las.  A/A17-20  (310403),  May  9,  1931,  approved  May 
16,  1931). 


[P.  12]  1.  CHARGES  AND  SPECIFICATIONS:  evidence  establishing  more 

SERIOUS  CHARGE  THAN  ONE  PREFERRED. 

2.  CHARGES  AND  SPECIFICATIONS : duplication  of  charges— as- 

saulting superior  officer;  resisting  arrest. 

3.  SETTING  ASIDE : proceedings  and  findings  on  one  charge,  find- 

ings NOT  SUPPORTED  BY  EVIDENCE — DUPLICATION  OF  CHARGES. 

4.  SENTENCES:  confinement,  form. 

Accused  was  tried  and  convicted  on  the  following  charges:  (I)  Drunken- 
ness; (II)  Assaulting  his  superior  officer  while  in  the  execution  of  the  duties 
of  his  office;  and  (III)  Resisting  arrest. 

(1)  The  evidence  in  support  of  charge  II  showed  that  a corporal  who  was 
acting  as  sergeant  of  the  guard  had  been  ordered  by  the  officer  of  the  day  to 
confine  the  accused  and  one  other  person  who  were  making  a disturbance  in 
the  barracks;  the  two  men  were  escorted  to  the  guardhouse;  while  in  the 
guardhouse  the  accused  became  boisterous  and  when  the  corporal  attempted 
to  restrain  the  accused  by  taking  him  by  the  arm  the  accused  grabbed  him 
around  the  waist  and  both  he  and  the  accused  fell  to  the  deck. 

From  the  above  it  will  be  seen  that  the  accused  not  only  committed  an 
assault  but  also  committed  a battery.  If  this  fact  was  within  the  knowledge  of 
the  convening  authority  the  accused  could  properly  have  been  charged  with  the 
more  serious  offense  of  “Striking  his  superior  officer  while  in  the  execution  of 
the  duties  of  his  office.”  Inasmuch,  however,  as  every  battery  includes  an 
assault  (C.  M.  O.  2,  1929,  9),  held,  that  the  findings  on  the  charge  and  specifica- 
tion thereunder  were  legal. 

(2)  It  was  apparent  from  the  evidence  that  the  facts  relied  upon  in  support  of 
charge  III  were  identical  with  the  incident  alleged  in  the  specification  of 
charge  II,  there  being  no  other  evidence  adduced  to  warrant  a finding  that  the 
accused  in  any  way  resisted  arrest  while  being  originally  placed  under  arrest. 
Inasmuch  as  the  accused,  from  the  evidence,  quietly  submitted  to  arrest  he 
cannot  be  found  guilty  of  “Resisting  arrest” ; nor  could  the  offense  covered  by 
the  specification  of  charge  II  have  been  made  the  basis  of  a charge  of  “Break- 
ing arrest,”  the  evidence  clearly  showing  that  the  accused  had  no  intention  to 
break  arrest. 

(3)  In  view  of  the  foregoing,  the  proceedings  and  findings  on  charge  III  and 
specification  thereunder  wrere  set  aside. 

(4)  The  sentence  adjudged  in  this  case  read,  in  part,  as  follows:  “To 

be  confined  for  a period  of  two  (2)  years.”  In  this  connection  attention 
was  invited  to  note  30  to  section  883,  Naval  Courts  and  Boards,  1923,  which 
provides  that  “if  the  period  of  confinement  adjudged  be  less  than  three  years 
it  should  be  expressed  in  months ; if  three  years  or  more,  in  years  and  fractions 
thereof.” 

[P.  13]  Subject  to  the  above,  held  that  the  proceedings  and  findings  on  charges 
I and  II  and  specifications  thereunder,  and  the  sentence  (w'hich  wras  not  in 
excess  of  the  legal  limitation  for  charges  I and  II),  were  legal  (File:  MM- 
Sandman,  Charles  E/A17-20  (310414),  May  16,  1931,  approved  May  23,  1931). 


1.  CHARGES  AND  SPECIFICATIONS : evidence  not  supporting__specification, 

SUMMARY  COURT  MARTIAL. 

2.  SUMMARY  COURTS  MARTIAL:  convening  authority  as  senior  member. 

3.  SETTING  ASIDE:  finding  and  sentence*  evidence  not  supporting  specifi- 

cation. 

(1)  The  specification  preferred  against  accused  and  which  was  found  proved 
alleged  “Conduct  to  the  prejudice  of  good  order  and  discipline”  (incapacity 
for  proper  performance  of  his  duties  from  previous  indulgence  in  intoxicating 
liquors ) . 
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The  evidence  adduced  in  this  case  tended  to  show  that  the  accused  on  the 
day  in  question  was  drunk  while  on  shore.  No  evidence  whatsoever  was 
brought  out  by  the  prosecution  to  show  that  the  condition  of  the  accused  after 
his  arrival  on  board  ship  resulted  from  indulgence  in  intoxicating  liquors. 
In  fact,  the  only  evidence  relating  to  the  condition  of  the  accused  on  board  ship 
was  given  by  a pharmacist’s  mate  first  class,  whose  testimony  indicated  that 
the  condition  of  the  accused  was  the  result  of  his  having  jumped  or  fallen 
overboard  from  a motor  launch  while  returning  to  his  ship.  This  witness  stated 
that  he  put  the  accused  to  bed,  wrapped  him  up  with  at  least  six  blankets,  and 
applied  three  hot  packs,  while  the  evidence  given  by  the  accused  while  on  the 
stand  explained  that^  this  attention  was  considered  necessary  to  prevent 
him  from  taking  pneumonia  after  his  exposure.  Further  than  this  no  evidence 
was  adduced  to  show  the  cause  of  the  incapacity,  such  as  the  opinion  of  a 
medical  officer,  an  officer,  or  even  the  pharmacist’s  mate  who  testified  for  the 
prosecution. 

(2)  It  was  further  noted  that  the  convening  authority  in  this  case  ordered 
himself  as  senior  member  of  the  summary  court  martial  and  then  acted  upon 
the  proceedings,  finding,  and  sentence  as  senior  officer  present.  Such  action, 
while  not  illegal,  is  decidedly  improper  (Naval  Digest,  1921,  “Summary  court 
martial”  (1)).  Where  a sufficient  number  of  officers  to  compose  the  court  are 
not  under  the  command  of  the  convening  authority,  the  latter  should  proceed 
as  prescribed  in  section  926  (4),  Naval  Courts  and  Boards,  1923. 

(3)  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
finding  and  sentence  in  this  case  be  set  aside,  and  that  the  records  be  corrected 
accordingly  (File:  MM-Kearon,  James  T/A17-21  (310527),  May  27,  1931). 


[P.  14]  CHARGES  AND  SPECIFICATIONS : multiplicity  of  specifications, 

SUMMARY  COURT  MARTIAL;  DRUNKENNESS,  CONDUCT  TO  THE  PREJUDICE 

OF  GOOD  ORDER  AND  DISCIPLINE. 

SETTING  ASIDE : finding  on  one  specification,  not  sustained  by 

EVIDENCE. 

Two  specifications  were  preferred  against  the  accused,  the  first  alleging 
drunkenness,  the  second  conduct  to  the  prejudice  of  good  order  and  discipline 
(incapacity  for  the  proper  performance  of  duties  from  previous  indulgence  in 
intoxicating  liquors).  The  court  found  both  specifications  proved. 

The  evidence  adduced  in  this  case  showed  clearly  that  the  offense  of  which  the 
accused  was  actually  guilty  was  drunkenness  and  not  incapacity  for  duty  from 
previous  indulgence  in  intoxicating  liquors.  The  two  specifications  were  un- 
doubtedly preferred  in  order  to  meet  the  exigencies  of  proof  as  established  by 
the  evidence  to  be  adduced  (C.  M.  O.  5,  1930,  4).  The  court  erred  in  its  finding- 
on  the  second  specification  as  this  finding  was  not  sustained  by  the  evidence 
adduced. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding 
on  specification  II  be  set  aside.  The  proceedings  and  finding  on  specification  I 
and  the  sentence,  being  legal,  were  not  disturbed  (File:  MM-Peterson,  Raymond 
T/A17-21  (310507),  May  7,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  al- 
lege AN  OFFENSE,  DECK  COURT. 

A deck-court  specification  alleged  that  accused  “did  lawfully  disobey”  the 
lawful  order  of  a police  petty  officer.  Held,  that  this  specification  was  fatally 
defective  in  that  it  failed  to  alleged  that  the  disobedience  of  the  accused  was 
wilful  (citing  section  220,  N.  S.  & B.,  1923;  C.  M.  O.  9,  1921,  12).  On  the  con- 
trary, it  was  alleged  that  the  disobedience  was,  in  fact,  lawful,  thereby  nullifying 
any  offense  intended  to  be  alleged. 

In  view  of  the  foregoing  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  be  set  aside  (File:  MM-Morev,  01e/A17~22 

(310507),  May  7,  1931). 
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CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  aliege 
an  offense;  not  cured  by  plea  of  guilty;  proceedings,  finding,  and  sen- 
tence SET  ASIDE,  DECK  COURT. 

A deck-court  specification  alleged  that  accused,  upon  being  asked  by  a chief 
gunners  mate,  who  was  then  and  there  in  the  execution  of  his  office,  why  he, 
the  accused,  was  kicking  bread  about  the  deck  of  the  basement,  replied  “What 
difference  does  it  make,  it’s  got  a wrapper  on  it,”  or  words  to  that  effect. 

Held,  that  the  above  specification  was  fatally  defective  in  that  it  failed  to 
allege  an  offense.  The  words  spoken  by  the  [P.  15]  accused,  the  utterance  of 
which  constituted  the  gist  of  the  offense  intended  to  be  alleged,  are  not  in 
themselves  disrespectful,  abusive,  obscene,  or  profane.  The  specification  did  not 
state  that  the  words  were  spoken  in  a disrespectful  manner.  To  constitute  an 
offense  of  which  a naval  court  martial  may  take  cognizance,  the  specification 
must  allege  an  act  or  omission  which  is  in  violation  of  a law,  regulation,  or 
custom  of  the  service  (C.  M.  O.  10,  1930,  11).  The  specification  referred  to 
above  did  not  meet  these  requirements.  The  circumstances  that  the  accused 
pleaded  guilty  to  the  specification  in  this  case  did  not  cure  the  defect,  for,  unless 
the  facts  set  out  constitute  an  offense,  a plea  of  guilty  does  not  support  a finding 
of  guilty  (sec.  199,  N.  C.  & B.). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  be  set  aside  (File:  MM-Parks,  Norvin  V/A17-22 
(310507),  May  7,  1931). 


FINDINGS : exceptions  and  substitutions — allegation  of  time!  omitted  ; lesser 

INCLUDED  OFFENSE  OF  CHARGE  FOUND  PROVED. 

Accused  having  been  charged  with  “Desertion,”  the  court  found  the  specifica- 
tion proved  in  pari,  proved  except  the  words  “did  on  or  about  November  18, 
1930,  desert  from  said  barracks  and  from  the  U.  S.  naval  service  and  did  remain 
a deserter,”  which  words  were  found  not  proved  and  for  which  the  court  sub- 
stituted the  words  “without  leave  from  proper  authority  absent  himself  from 
his  station  and  duty  at  said  barracks,  to  which  he  had  been  regularly  assigned 
and  did  remain  so  absent  from  the  U.  S.  naval  service,”  which  words  were 
found  proved. 

The  court  then  found  the  accused  “of  the  charge,  guilty  in  a less  degree  than 
charged,  guilty  of  absence  from  station  and  duty  without  leave.” 

The  specification  as  amended  did  not  allege  the  commission  of  the  offense 
on  any  particular  date;  in  other  words,  the  court  erroneously  excepted  the 
words  “did  on  or  about  November  18,  1930”  from  the  specification.  (See  sec. 
206,  N.  C.  & B.) 

The  court  was  directed  to  reconvene  for  the  purpose  of  setting  out  in  the 
record  of  proceedings  in  revision,  its  finding  on  the  original  charge  correctly 
amended.  In  this  connection,  attention  was  invited  to  section  881,  Naval 
Courts  and  Boards,  which  contains  the  proper  form  to  be  used  in  finding 
"Absence  from  station  and  duty  without  leave”  proved  as  a lesser  included 
offense  under  the  charge  of  desertion  (File:  MM-Lee,  Geo.  H/A17-20  (310115), 
May  1,  1931). 


[P.  16]  JURISDICTION : deck  court — order  convening  court  and  specifica- 
tions APPROVED  BY  CONVENING  AUTHORITY  SUBSEQUENT  TO  DATE  OF  TRIAL. 

A number  of  enlisted  men  were  tried  by  deck  courts  on  May  2,  1931.  The 
orders  convening  the  courts,  however,  and  the  specifications,  were  not  approved 
by  the  convening  authority  until  May  4,  1931. 

A deck  court  derives  its  jurisdiction  over  the  accused  by  virtue  of  the  order 
convening  the  court.  Until  such  order  is  duly  signed  by  the  convening  author- 
ity, the  officer  ordered  as  deck  court  has  no  jurisdiction  over  the  accused. 
(See  C.  M.  O.  11,  1921,  12).  Since  the  records  of  these  deck  courts  showed 
that  at  the  time  of  the  trials  the  court  had  not  been  legally  convened,  it  follows 
that  the  deck-court  officer  was  wholly  without  jurisdiction  over  the  accused. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, findings,  and  sentences  in  these  cases  be  set  aside.  Attention  was 
invited  to  the  fact  that  the  accused  might  again  be  brought  to  trial  for  the 
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offenses  specified  in  these  cases  and  could  not  plead  former  jeopardy,  inas- 
much as,  to  constitute  former  jeopardy,  the  court  before  which  the  former  pro- 
ceedings were  conducted  must  have  been  a duly  constituted  and  legally  competent 
court  (sec.  649,  N.  C.  & B. ; File:  MM-Topritzhofer,  Henry  T/A17-22  (310527)  ; 
MM-Sabot,  Joe/A 17-22  (310527);  MM-Woxberg,  Homer  L/A17-22  ( 310527), 
May  27,  1931). 


SENTENCES : confinement — period  of,  reduced,  accessories  should  biJ  reduced 

ACCORDINGLY. 

Where  a convening  authority  reduced  the  period  of  confinement  adjudged 
by  a general  court  martial  from  twelve  to  nine  months,  it  was  pointed  out  that 
in  so  doing  he  should  also  have  reduced  the  accessories  a corresponding  amount. 
Accordingly,  the  Secretary  of  the  Navy  reduced  the  accessories  adjudged  to 
correspond  to  the  period  of  confinement,  namely,  nine  months  ( File : MM  - 
Razon,  Teofilo/A17-20  (310422),  May  6,  1931,  approved  May  14,  1931). 


SENTENCES:  exceeding  legal  limitation — conduct  to  the  prejudice  of  good 

ORDER  AND  DISCIPLINE. 

Accused  was  convicted  of  the  following  charges:  (I)  Conduct  to  the  prejudice 
ol)  good  order  and  discipline,  (II)  Absence  from  station  and  duty  without 
leave,  and  (III)  Drunkenness.  The  court  sentenced  him  to  be  confined  for  a 
period  of  thirty  months,  to  be  dishonorably  discharged  from  the  United  States 
naval  service,  and  accessories.  The  convening  authority  approved  the  pro- 
ceedings, findings,  and  sentence. 

[P.  17]  The  specification  under  charge  I alleged  in  effect  that  the  accused, 
knowing  he  was  a member  of  a draft  to  be  transferred  from  his  detachment, 
wilfully  and  deliberately  absented  himself  in  order  to  avoid  the  said  transfer. 
The  specification  under  charge  II  alleged  an  absence  without  leave  of  about 
21  hours.  The  specification  under  charge  III  alleged  drunkenness,  not  on 
duty. 

Section  720,  Naval  Courts  and  Boards,  schedules  a limitation  of  punishment 
of  confinement  for  six  months  for  the  offense  alleged  under  charge  II,  and  of 
confinement  for  three  months  for  the  offense  alleged  under  charge  III.  The 
same  article  schedules  a limitation  of  confinement  of  fifteen  years  under  charge 
I.  However,  the  note  thereto  directs  that  where  the  offense  proved  under  this 
charge  is  of  similar  nature  to  one  given  elsewhere  in  the  table,  the  court  shall 
be  guided  by  the  limit  there  given.  The  nearest  analogous  offense  to  that  laid 
under  charge  I in  this  case  is  desertion  “from  a ship  about  to  sail  on  an  ex- 
tended cruise.”  For  this  a limitation  of  six  months’  confinement  is  scheduled 
in  addition  to  the  confinement  adjudged  for  the  desertion.  Therefore,  held  that 
a maximum  confinement  of  six  months  should  have  been  adjudged  under  charge 
I in  this  case.  Accordingly,  the  sentence  of  confinement  was  reduced  to 
fifteen  months  to  conform  to  the  total  confinement  scheduled  under  article 
720,  Naval  Courts  and  Boards,  1923,  for  the  offenses  found  proved  (File:  MM- 
Rowland,  Geo.  H/A17-20  (310401),  May  16,  1931,  approved  May  23,  1931). 


SENTENCES : mitigation  of,  involving  loss  of  pay — monthly  loss  of  pay 
increased;  total  loss  decreased,  deck  court. 

A deck-court  sentence  read  “to  lose  $7  per  month  of  his  pay  for  a period  of 
two  (2)  months,  total  loss  of  pay  amounting  to  $14.”  The  convening  authority 
approved  the  sentence  but  reduced  the  loss  of  pay  “to  the  loss  of  ten  dollars 
($10)  per  month  of  his  pay  for  a period  of  one  (1)  month,  total  loss  of  pay 
amounting  to  ten  dollars  ($10).” 

The  action  of  the  convening  authority  in  increasing  the  loss  of  pay  per  month 
adjudged  by  the  court,  even  though  the  number  of  months  and  total  loss  of 
pay  adjudged  were  reduced,  violated  the  provisions  of  Court  Martial  Order  9, 
1924,  4,  and  cannot  be  sustained.  Court  Martial  Order  7,  1930.  13,  authorizes 
an  increase  in  length  of  time  over  which  a checkage  may  be  distributed, 
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in  order  to  limit  the  monthly  loss  of  pay  to  one-half  the  pay  of  the 
accused,  and  overrules  Court  Martial  Order  9,  1924,  4,  to  that  extent.  However, 
the  prohibition  placed  upon  an  increase  in  the  monthly  loss  of  pay  has  not  been 
modified  in  any  manner  and  the  convening  authority  erred  in  incorporating  that 
feature  in  his  action. 

[P.  18]  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  so 
much  of  the  sentence  as  was  in  excess  of  loss  of  pay  of  $7  per  month  for  one 
month  be  set  aside  (File:  MM-Feldshau,  Oscar  J/A17-22  ( 310507),  May  7, 
1931 ; see  also  File:  MM-Weiland,  George/A17-22  (310507),  May  7,  1931). 


SEPARATE  OR  DETACHED  COMMAND : convening  of  deck  courts. 

A deck  court  was  convened  by  a captain,  U.  S.  Marine  Corps,  who  was 
described  as  “commanding”  the  office  of  the  assistant  paymaster,  U.  S.  Marine 
Corps,  Atlanta,  Ga.,  at  which  station  the  specifications  showed  the  accused  to 
have  been  serving  at  the  time  of  the  offense. 

Held,  that  the  office  of  the  assistant  paymaster,  U.  S.  Marine  Corps,  Atlanta, 
Ga.,  is  not  such  a command  as  to  vest  in  the  commanding  officer  thereof,  by 
operation  of  law,  authority  to  convene  courts  martial.  (See  secs.  141,  103,  and 
115,  N.  C.  & B.)  The  files  of  the  Navy  Department  fail  to  show  that  any  officer 
at  Atlanta,  Ga.,  had  been  authorized  by  the  Secretary  of  the  Navy  to  convene 
courts  martial,  and  therefore  it  follows  that  the  court  in  this  case  was  illegally 
convened  (C.  M.  O.  4,  1915,  22;  6,  1930,  12). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, findings,  and  sentence  in  this  case  be  set  aside.  Attention  was  invited 
to  the  fact,  however,  that  the  accused  in  this  case  might  be  brought  to  trial 
before  a legally  convened  court  for  the  offense  specified  in  this  case  (sec.  649. 
N.  C.  & B. ; File:  MM-Wigen,  Henry  B/A17-22  (310527),  May  27,  1931). 


SUMMARY  COURTS  MARTIAL  : record  of  proceedings — errors  and  omissions. 

Numerous  errors  and  omissions  were  noted  in  the  record  of  proceedings  of  a 
summary  court  martial,  including  copy  of  the  precept  and  the  convening  author- 
ity’s action.  While  these  errors  and  omissions  were  not  of  such  a nature  as  to 
invalidate  the  proceedings,  they  indicated  carelessness  and  a lack  of  knowledge 
of  court-martial  procedure  on  the  part  of  the  convening  authority,  the  members 
and  recorder  of  the  court.  The  Secretary  of  the  Navy  returned  the  record  of 
poceedings  to  the  convening  authority,  directing  that  the  officers  concerned 
familiarize  themselves  with  this  important  phase  of  their  duties,  and  further 
that  the  record,  with  all  correspondence,  upon  being  corrected,  be  returned  to 
the  office  of  the  Judge  Advocate  General  (File:  MM- White,  Clarence  E/A17-21 
(310507),  May  7,  1931;  see  also  File:  MM-Berry,  Kenneth/A17-21  (310527), 
May  27,  1931). 


[P.  19]  ADJUSTED  COMPENSATION:  duty  with  troops — naval  reserv- 
ist ON  DUTY  AT  naval  PRISON,  PORTSMOUTH,  DURING  THE  PERIOD  FROM  APRIL 
29,  1918,  TO  MAY  27,  1919. 

Question  whether  a former  officer  of  the  Naval  Reserve  is  entitled  to  receive 
adjusted  service  credit  during  the  period  he  was  on  duty  at  the  naval  prison, 
Navy  Yard,  Portsmouth,  N.  H.,  from  April  29,  1918,  to  May  27,  1919. 

Section  202  (3)  of  the  World  War  Adjusted  Compensation  Act  provides  that 
“in  computing  the  adjusted  service  credit  no  allowance  shall  be  made  to  * * * 
(e)  any  commissioned  or  warrant  officer  performing  home  service  not  with 
troops  and  receiving  commutation  of  quarters  or  of  subsistence — for  the  period 
of  such  service.” 

During  the  period  in  question,  the  duties  of  this  officer  were,  consecutively, 
as  follows:  Barracks  executive  officer  and  officer  of  day;  assistant  to  executive 
officer;  assistant  executive  officer  with  additional  duties  as  property  officer; 
assistant  to  executive  officer  with  additional  duties  as  property  officer  and 
watch  and  divisional  officer. 
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It  lias  heretofore  been  held  that  where  an  officer  was  on  duty  at  a navy  yard 
and  not  directly  administering  a particular  force  in  the  field,  or  in  training, 
or  on  simulated  duty,  he  was  not  on  duty  with  troops  (citing  File:  29460-5, 
August  1,  1924). 

While  the  records  in  this  former  officer’s  case  showed  that  he  received  com- 
mutation of  quarters,  heat,  and  light  during  this  period,  the  service  per- 
formed by  him  while  on  duty  at  the  naval  prison,  Portsmouth,  N.  IT.,  during 
this  period  was  directly  in  connection  with  the  administration  of  the  force 
assigned  to  duty  at  that  prison. 

For  the  reasons  indicated  above,  held,  that  said  former  officer  is  entitled  to 
receive  adjusted-service  credit  for  service  at  the  naval  prison  Portsmouth,  N.  H., 
during  the  period  from  April  29,  1918,  to  May  27,  1919  (File:  OO-Barnett, 
Elmer/P20-2  (4)  (310110),  May  5,  1931). 


BOARDS  OF  INVESTIGATION : civilian  made  defendant. 

A certain  tug  master  was  made  a defendant  before  a board  of  investigation 
convened  to  inquire  into  and  report  upon  the  grounding  of  the  U.  S.  S. 
Modoc.  This  was  in  violation  of  the  fourth  paragraph  of  footnote  32,  section 
1183,  Naval  Courts  and  Boards,  which  provides  that  “a  board  of  investigation 
has  no  authority  to  designate  as  a defendant  any  person  outside  the  naval 
service.” 

[P.  20]  Subject  to  the  above,  the  proceedings,  findings,  and  opinion  of  the 
board  of  investigation  in  this  case  were  held  legal  (File:  YT16/A17-25  (310427), 
May  6,  1931,  approved  May  18,  1931). 


BOARDS  OF  INVESTIGATION : collision  with  merchant  vessel  ; privileges 

TO  BE  ACCORDED  REPRESENTATIVES  OF  VESSEL  CONCERNED. 

A board  of  investigation  was  convened  to  inquire  into  and  report  upon  a col- 
lision between  a motor  launch  of  the  U.  S.  S.  Maryland  and  a civilian  vessel. 
The  owners  or  operators  of  the  civilian  vessel  concerned  were  neither 
notified  of  the  time  of  meeting  of  the  investigation  nor  afforded  any 
opportunity  to  be  present,  had  they  so  desired,  with  counsel,  in  order  to 
participate  in  the  proceedings  (see  last  sentence,  third  paragraph,  footnote 
14,  section  1176,  Naval  Courts  and  Boards;  paragraph  3 under  “Collision.” 
Naval  Digest,  1916).  They  were  examined  as  witnesses  and,  though  the  record 
showed  the  testimony  to  be  in  direct  conflict,  they  were  given  no  opportunity 
to  cross-examine  other  witnesses. 

It  is  especially  desirable  in  the  case  of  a collision  with  a merchant  vessel  or 
civilian  craft  of  any  description,  where  there  is  always  the  possibility  of  a 
claim  for  damages,  that  the  representatives  of  the  vessel  concerned  be  accorded 
their  privileges  in  the  fullest  measure,  in  the  interests  of  fairness  and  justice 
and  so  that  the  Navy  Department  may  have  the  fullest  information  possible 
upon  which  to  act. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  opinion  of  the  board 
of  investigation  were  held  legal  (File:  BB46/A17-24  (310505),  May  21,  1931, 
approved  May  29,  1931). 


EIGHT  HOUR  LAW : applicability  of,  to  deck  hands  working  on  dredges  in 

CONNECTION  WITH  CONTRACT  FOR  DREDGING,  FILLING,  ETC.,  AT  MARINE  BARRACKS, 

QUANTICO,  VA. 

Question  whether  or  not  deck  hands  working  on  dredges  in  connection  with 
a contract  for  dredging,  filling,  etc.,  at  marine  barracks,  Quantico,  Va.,  are 
within  the  provisions  of  the  eight-hour  law. 

Held,  that  men  employed  on  dredges  are  not  laborers  or  mechanics  within 
the  meaning  of  the  eight-hour  law  of  June  19,  1912  (37  Stat.  137 ; 40  U.  S.  C., 
secs.  324-326)  (citing  29  Op.  Atty.  Gen.  583)  ; and  as  that  act  has  not  been 
amended  it  necessarily  follows  that  the  contract  penalty  of  $5  a day  would  not 
be  incurred  in  the  cases  of  persons  working  more  than  eight  hours  a day  on  any 
vessel  engaged  in  dredging  under  a Government  contract.  On  the  other  hand, 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 1583 

[C.  M.  O.  No.  5—1931] 

under  the  eight-hour  law  of  August  1,  1892,  as  amended  by  the  act  of  March  3, 
1913  (37  Stat.  726;  40  U.  S.  C.,  sec.  321),  a contractor  who  intentionally  em- 
ployed any  [P.  2]  person  for  more  than  8 hours  a day  while  directly  operating 
dredging  or  rock  excavating  machinery  or  tools  in  connection  with  dredging  or 
rock  excavation  in  any  river  or  harbor  of  the  United  States  or  of  the  District 
of  Columbia,  would  be  exposed  to  criminal  prosecution  and  to  the  punishment 
of  fine  and  imprisonment,  if  convicted  (File:  P18-2  (2) /LA-3  (310214),  May  8, 
1931,  considering  Ellis  v.  United  States,  206  U.  S.  264). 


INSURANCE : fire — expenditure  of  u.  s.  naval  prison  activities  fund  for. 

Authority  was  requested  to  expend  from  the  U.  S.  naval  prison  farm  funds 
marine  barracks,  Parris  Island,  S.  C. — U.  S.  naval  prison  activities  fund — 
special  fund,  certain  amounts  for  fire  insurance,  including  insurance  on  build- 
ings, silos,  machinery  and  equipment,  livestock,  and  automobiles. 

There  is  no  provision  of  law  which  prohibits  the  payment  of  fire  insurance 
on  Government  property.  However,  it  is  the  policy  of  the  Government  not  to 
pay  fire  insurance  on  public  property  unless  such  payment  is  specifically  au- 
thorized by  Congress  in  making  the  appropriation  involved  (23  Comp.  Dec.  297, 
November  22,  1918;  Bu.  S.  & A.  Manual,  art.  1054—19  (B).  However,  in  this 
case,  no  appropriation  is  involved  with  reference  to  the  items  desired  to  be 
insured.  In  the  event  of  destruction  or  loss  by  fire  of  any  of  the  said  items,  the 
funds  derived  from  the  operation  of  the  U.  S.  naval  prison  farm  at  Parris  Island, 
S.  C.,  and  not  specific  appropriations  of  the  Congress,  would  be  used  to  replace 
or  restore  the  property  thus  damaged  or  destroyed.  Therefore,  considered  that 
the  best  interests  of  the  U.  S.  naval  prison  farm  at  Parris  Island,  S.  C.,  war- 
ranted the  contemplated  expenditure  for  fire  insurance. 

In  view  of  the  above,  and  as  provided  by  paragraph  10  of  “Instructions  Gov- 
erning the  U.  S.  Naval  Prison  Farm,  Marine  Barracks,  Parris  Island,  S.  C.,” 
approved  October  7,  1930,  as  amended  by  Change  No.  1,  approved  January  22, 
1931,  the  commanding  officer,  naval  prison,  Parris  Island,  S.  C.,  may  authorize 
the  purchase  of  insurance  where  the  premium  paid  does  not  exceed  $500  with- 
out reference  to  the  Navy  Department  for  specific  authority  (File:  NF2/N4-15 
(310316),  May  5,  1931). 


INVESTIGATION : defendants — rights  to  be  accorded. 

Three  enlisted  men  were  called  as  witnesses  before  an  investigation  which 
was  investigating  the  circumstances  in  connection  with  the  shooting  of  another 
enlisted  man.  Although  these  three  men  were  principals  to  the  alleged  irreg- 
ularities which  brought  about  the  investigation,  the  record  did  not  show  that 
[P.  22]  any  of  them  took  the  stand  at  his  own  request.  They  were  sworn 
and  allowed  to  testify  at  length  in  reply  to  questions  propounded  by  the  inves- 
tigating officer,  although  it  was  apparent  from  the  outset,  in  view  of  the  highly 
incriminating  character  of  their  testimony,  that  each  one  should  have  been 
made  a defendant  in  the  proceedings.  The  record  further  showed  that  the 
above  witnesses  were  eventually  made  defendants  but  not  until  a late  stage 
in  the  proceedings  in  each  case. 

In  connection  with  the  above  procedure,  attention  was  called  to  section  1121, 
Naval  Courts  and  Boards  and  footnote  (2)  thereunder,  and  section  1049,  in 
view  of  which  it  necessarily  follows  that  the  testimony  of  the  three  defendants 
in  this  case,  adduced  as  a result  of  their  being  called  to  the  stand  by  the 
investigating  officer  without  their  consent,  would  be  held  of  no  evidential  effect 
in  any  administrative  proceedings  arising  out  of  this  occurrence. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  opinion  of  the  Inves- 
tigation in  this  case  were  held  legal  (File:  MM-Martin,  Raymond  F/A17-26 
(310502),  May  18,  1931;  approved  May  29,  1931). 


JURISDICTION : court  martial  to  try  officer  dropped  from  rolls  of  navy 

FOR  OFFENSE  COMMITTED  PRIOR  THERETO. 

An  ensign,  U.  S.  Navy,  absented  himself  from  duty  on  January  6,  1927,  and 
remained  absent  from  duty  without  leave  for  a period  of  more  than  three 
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months.  A board  of  investigation  in  this  case  found  that  wafdroom  mess  funds 
in  charge  of  said  officer  were  missing.  The  President  of  the  United  States, 
under  date  of  April  14,  1927,  approved  the  recommendation  of  the  Secretary 
of  the  Navy  that  this  officer  be  dropped  from  the  rolls  of  the  United  States 
Navy  as  of'  January  6,  1927.  The  Navy  Department  had  not  issued  an  order 
for  trial  in  this  case.  The  former  officer’s  whereabouts  were  unknown  until, 
under  date  of  April  11,  1931,  he  reported  his  present  address  to  the  Navy 
Department  and  offered  to  carry  out  such  orders  as  he  might  receive. 

Question  whether  this  former  officer  is  amenable  to  naval  discipline. 

Held:  When  the  President  of  the  United  States  approved  the  recommenda- 
tion of  the  Secretary  of  the  Navy  that  the  above  officer  be  dropped  from  the 
rolls  of  the  Navy,  no  order  for  trial  having  been  issued  in  this  case,  said  officer’s 
connections  with  the  naval  service  was  severed,  and  he  thereupon  became  a 
civilian  and  no  longer  amenable  to  naval  discipline  for  the  shortage  in  the 
wardroom  mess  accounts  or  for  desertion  (File:  OO-Mensing,  Robt.  J.  K./P19- 
6 (270411),  May  20,  1931,  citing  Ex  parte  Wilson,  33  Fed.  (2d)  214). 


[P.  23]  LEASES  : assignment — corporation  merger,  naval  petroleum  reserve 

NO.  2. 

A twenty-year  lease  was  entered  info  on  February  11,  1922,  by  the  Secretary 
of  the  Interior  for  and  in  behalf  of  the  United  States,  under  the  authority  of 
the  act  of  February  25,  1920  ( 41  Stat.  437)  with  the  Honolulu  Consolidated 
Oil  Company  for  lands  in  Naval  Petroleum  Reserve  No.  2,  California.  Said 
company  has  now  executed  an  assignment  purporting  to  transfer  all  its  inter- 
ests in  said  lease  to  the  Honolulu  Oil  Corporation,  Ltd. 

Since  the  facts  disclosed  that  the  Honolulu  Oil  Corporation,  Ltd.,  was  formed 
under  a plan  of  reorganization  of  the  Honolulu  Consolidated  Oil  Company, 
which  amounted  to  a merger  with  that  company,  and  that  the  transaction  did 
not  involve  a change  in  the  contract  responsibility,  held,  that  the  proposed 
assignment  or  transfer  of  the  rights  under  the  aforesaid  lease  may  legally  be 
consummated  by  the  execution  of  a supplemental  agreement  (considering  sec. 
3737,  Revised  Statutes  (41  U.  S.  C.,  sec.  15)  and  citing  in  connection  therewith 
Bailey  v.  United  States,  109  U.  S.  432;  4 Comp.  Gen.  184;  Freedman's  Saving 
Go.  v.  Shepherd,  127  U.  S.  494) . 

Further  held,  that  in  view  of  the  act  of  February  25,  1928  ( 45  Stat.  148, 
34  U.  S.  C.,  Sup.  IV,  sec.  524a),  under  which  the  duty  devolves  upon  the  Sec- 
retary of  the  Navy  to  exercise  jurisdiction  over  and  also  to  administer  and 
enforce  all  oil  and  gas  leases  on  lands  embraced  within  the  naval  petroleum 
reserves  issued  by  the  Secretary  of  the  Interior  pursuant  to  the  provisions  of 
section  18  and  18  (a)  of  the  Leasing  Act  of  February  25,  1920,  supra,  it  follows 
that  final  approval  of  such  assignment  or  transfer  is  a matter  coming  under 
the  jurisdiction  and  cognizance  of  the  Secretary  of  the  Navy.  File : QM-Hono- 
lulu  Consol.  Oil  Co.  (810217),  May  15,  1931). 


LINE  PERSONNEL  ACT,  MARCH  3,  1931 : interpretation  of — “naval  academy 

GRADUATE”  WITHIN  MEANING  OF  SECTION  3 CONSTRUED. 

An  officer  of  the  Navy  was  first  commissioned  in  the  Navy  from  the  Naval 
Academy,  but  resigned  this  commission  on  December  31,  1904,  while  serving 
in  the  grade  of  lieutenant.  On  October  9,  1906,  he  was  reappointed  a lieutenant 
in  the  line  of  the  Navy  pursuant  to  an  act  of  Congress,  to  rank  from  June  30, 
1906,  and  has  served  continuously  as  a commissioned  officer  since  that  date. 

Question  whether  this  officer  “shall  be  considered  as  a Naval  Academy 
graduate  or  an  officer  commissioned  in  the  line  from  a source  other  than  the 
Naval  Academy”  within  the  meaning  of  the  last  proviso  of  section  3 of 
the  Line  Personnel  Act  of  March  3,  1931  (Public,  No.  784,  71st  Congress), 
which  provides  as  follows : 

[P.  24]  “Except  as  provided  in  section  7,  captains,  commanders,  and  lieu- 
tenant commanders,  who  shall  not  have  been  recommended  for  promotion 
to  the  next  higher  grade  by  the  report  of  a line  selection  board  as  approved 
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by  the  President  prior  to  the  completion  of  thirty-five,  twenty-eight,  or 
twenty-one  years,  respectively,  of  commissioned  service  in  the  Navy,  shall 
be  inelegible  for  consideration  by  a line-selection  board,  and  any  officer  in 
said  grades  shall  likewise  be  ineligible  for  consideration  who  on  June  30  of 
the  calendar  year  of  the  convening  of  the  board  shall  have  had  less  than 
four  years’  service  in  his  grade:  Provided , That  the  commissioned  service 
of  Naval  Academy  graduates,  for  the  purpose  of  this  section  only,  shall  be 
computed  from  June  30  of  the  calendar  year  in  which  the  class  in  which 
they  graduated  completed  its  academic  course,  or,  if  its  academic  course 
was  more  or  less  than  four  years,  from  June  30  of  the  calendar  year  in 
which  it  would  have  completed  an  academic  course  of  four  years : Provided 
further,  That  except  as  provided  in  section  7,  officers  of  any  grade  com- 
missioned in  the  line  of  the  Navy  from  sources  other  than  the  Naval 
Academy,  shall  become  ineligible  for  consideration  by  a selection  board 
when  the  members  of  the  Naval  Academy  class  next  junior  to  them  at  the 
date  of  their  original  permanent  commission  as  ensign  or  above  becomes 
ineligible  for  consideration  under  the  provisions  of  this  section.” 

Upon  this  officer's  resignation  in  1904,  he  became  a civilian.  From  this  it 
follows  that  his  subsequent  appointment  to  the  Navy,  October  9,  1906,  as 
a lieutenant  to  rank  from  June  30,  1906,  was  an  entry  into  the  service  from 
civil  life  and  not  from  the  Naval  Academy.  Therefore,  held,  that  although  this 
officer  is  a Naval  Academy  graduate,  his  present  connection  with  the  service 
was  originally  entered  into  from  civil  life,  i.  e.,  “a  source  other  than  the 
Naval  Academy”  within  the  meaning  of  the  last  proviso  of  section  3 of  the 
Line  Personnel  Act  of  March  3,  1931,  supra  (File:  OL/P17-2  ( 310321),  May 
11,  1931). 


LINE  PERSONNEL  ACT,  MARCH  3,  1931 : interpretation  of — retirements, 

EFFECTIVE  DATE,  UNDER;  CONFLICT  WITH  ACT  OF  APRIL  25,  1930. 

Section  7 of  the  Line  Personnel  Act  of  March  3,  1931,  specifically  provides 
that  all  retirements  under  said  act  shall  be  made  as  of  June  30  of  the  current 
calendar  year.  The  act  of  April  23,  1930  (5  U.  S.  C.,  sec.  47a),  provides  that 
retirements  hereafter  authorized  by  law  for  personnel  of  the  Navy  shall  take 
effect  on  the  first  day  of  month  following  the  month  in  which  said  retirement 
would  otherwise  be  effective.  Thus  we  have  a provision  in  a prior  law  requir- 
ing a retirement  to  take  effect  on  a given  [P.  25]  date,  and  a special  pro- 
vision of  a subsequent  law  requiring  that  this  same  retirement  shall  take 
place  on  another  date. 

It  is  a well-known  principle  of  statutory  construction  that  a special  pro- 
vision in  a statute  of  subsequent  date  clearly  supersedes  a general  provision  of 
a statute  of  prior  date  on  the  same  subject  where  the  two  provisions  of  the 
two  statutes  are  in  irreconsiliable  conflict  with  each  other.  Therefore,  held, 
that  the  act  of  April  23,  1930,  supra,  shall  be  disregarded  in  connection  with  the 
retirements  effected  under  the  act  of  March  3,  1931,  supra  (File:  OL/P17-2 
(310321),  May  11,  1931). 


MISCONDUCT  AND  LINE  OF  DUTY : motorcycle  accident,  resulting  in 

LOSS  OF  LEG  ; ALLOWANCE  OF  ARTIFICIAL  LIMB. 

An  enlisted  man  was  injured  when  the  motorcycle  he  was  driving  collided 
with  an  automobile  at  the  intersection  of  two  streets  in  the  city  of  Pensacola, 
Fla.  An  opinion  was  requested  as  to  whether  the  injury  was  incurred  in  the 
line  of  duty  in  view  of  the  fact  that  as  a result  thereof,  it  will  be  necessary 
to  obtain  an  artificial  leg  for  this  man,  and  also  that  he  will  shortly  go  before 
a board  of  medical  survey  with  a view  to  recommending  his  discharge  from  the 
naval  service. 

Since  artificial  limbs  may  be  furnished  only  to  those  persons  in  the  naval 
service  who  have  lost  a limb  or  sustained  bodily  injuries  in  the  line  of  duty, 
depriving  them  of  the  use  of  any  of  their  limbs  (38  U.  S.  C.,  sec.  241),  determi- 
nation of  the  question  of  line  of  duty  becomes  necessary  (distinguishing  J.  A.  G. 
opinion  of  Feb.  15,  1927.  File  : MM-Van  Kerrebroeck.  Ernest/P2-5  (2)  (261103)). 
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At  the  time  of  the  accident,  the  man  was  on  authorized  liberty.  From  an 
examination  of  the  evidence  adduced  before  the  board  of  investigation,  it 
appeared  that  the  accident  was  the  result  of  the  fact  that  both  the  motorcycle 
and  the  automobile,  regardless  of  the  intentions  of  he  driver  of  each,  reached 
the  intersection  at  the  same  time,  and  while  there  was  apparently  an  error 
of  judgment  on  the  part  of  the  driver  of  the  automobile  and  the  driver  of  the 
motorcycle,  it  was  believed  to  be  such  an  error  of  judgment  as  would  be  likely 
to  arise  under  similar  circumstances,  and  that  there  was  not  sufficient  negli- 
gence, if  any,  on  the  part  of  the  driver  of  the  motorcycle  to  constitute  wilful 
misconduct  and  warrant  a holding  of  due  to  his  own  misconduct  (32  Op. 
Atty.  Gen.  12,  21,  August  21,  1919).  In  view  of  the  further  fact  that  lie  was 
on  authorized  liberty  at  that  time,  held,  that  his  disability  occurred  in  the 
line  of  duty  (32  Op.  Atty.  Gen.  193,  197,  198;  File:  MM-Roe,  Richard  H/P2-5 
(2)  (310330),  May  9,  1931). 


[P.  26]  MISCONDUCT:  injuries  incurred  while  engaged  in  illegal  enter- 
prise; PROXIMATE  CAUSE. 

The  evidence  presented  before  an  investigation  convened  to  investigate  the 
shooting  of  an  enlisted  man  showed  conclusively  that  the  proximate  cause 
of  the  injuries  suffered  by  said  man  was  the  illegal  enterprise  upon  which 
he  was  engaged  at  the  time  they  occurred.  Accordingly,  held , that  these  in- 
juries were  the  result  of  his  own  misconduct  (File:  MM-Martin,  Raymond 
F/A17-26  (310502),  May  18,  1931,  approved  May  29,  1931). 


NAVAL  RESERVE:  discharge  or  dismissal  of  officer — -{a)  authority  foe; 

(h)  TYPE  OF  DISCHARGE. 

The  Secretary  of  the  Navy  is  authorized  to  discharge  a Naval  Reserve 
officer  in  time  of  peace  (1)  at  the  expiration  of  his  term  of  service  (2),  upon 
the  request  of  such  officer,  or  (3),  for  full  and  sufficient  cause,  in  the  discretion 
of  the  Secretary  of  the  Navy.  In  time  of  war,  a Naval  Reserve  officer  may 
be  dismissed  in  the  same  manner  as  an  officer  of  the  Regular  Navy. 

The  type  of  discharge  which  may  be  issued  by  the  Secretary  of  the  Navy 
to  a Naval  Reserve  officer  is  not  specified  by  law  or  regulation. 

A Naval  Reserve  officer  may  also  be  dismissed  from  service  in  the  Naval 
Reserve  in  time  of  peace  by  sentence  of  a court  martial  for  any  act  or  omission 
in  violation  of  the  laws,  regulations,  and  orders  for  the  government  of  the 
Navy  committed  by  him  or  omitted  to  be  done  by  him  when  employed  on 
active  duty,  authorized  training  duty,  with  or  without  pay,  drill,  or  other 
equivalent  instruction  or  duty,  or  when  employed  in  authorized  travel  to  and 
from  such  duty,  drill  or  instruction,  or  during  such  time  as  he  may  by  law 
be  required  to  perform  active  duty  in  accordance  with  his  obligations,  or 
while  wearing  a uniform  prescribed  for  the  Naval  Reserve  (File:  QR/EG/33 
(310224),  May  19,  1931,  citing  34  U.  S.  C.,  sec.  755;  id.,  sec.  758). 


PAY  : COURT-MARTIAL  PRISONER  UPON  DISCHARGE — BALANCE  DUE  AND  UNPAID  AT 

TIME  OF  CONVICTION  WHERE  SERVING  UNDER  FRAUDULENT  ENLISTMENT. 

Although  it  was  discovered  that  a man  had  fraudulently  enlisted  in  the  Navy, 
he  was  not  discharged  from  the  Navy  because  of  such  fraudulent  enlistment, 
but  was  retained  in  the  service.  He  continued  to  serve  until  he  deserted  April 
22,  1930.  He  surrendered  from  desertion  on  March  4,  1931,  was  tried  and 
convicted  by  a general  court  martial  on  the  charge  of  desertion  [P.  27]  and 
is  now  undergoing  sentence  of  confinement  at  the  U.  S.  naval  prison,  Parris 
Island,  S.  C. 

Question  whether  this  man  is  entitled  to  the  balance  due  and  unpaid  him 
at  date  of  conviction  at  the  time  of  his  discharge  from  naval  prison. 

Held,  that  since  the  man  in  question  was  not  discharged  from  the  Navy  on 
discovery  of  his  fraudulent  enlistment  but  was  permitted  to  remain  in  the 
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service,  lie  is  entitled  to  pay  from  March  4,  1931,  the  elate  of  his  return  to 
naval  jurisdiction,  to  and  including  April  17,  1931,  the  date  prior  to  approval 
of  the  general  court-martial  sentence  in  his  case.  (See  14  Comp.  Dec.  2(57.) 
Accordingly,  he  is  entitled  to  be  paid  the  amount  which  accrued  to  his  credit 
during  the  period  from  March  4,  1931,  to  April  17,  1931,  inclusive,  subject  to 
any  deductions  required  under  the  provisions  of  article  2153,  Bureau  of  Supplies 
and  Accounts  Manual  (File:  MM-Moody,  Glenn  A/A17-20  ( 310509),  May  27, 
1931). 


PUBLIC  PROPERTY : rental  of  surplus  oil  field  equipment  in  storage  on 

NAVAL  PETROLEUM  RESERVE  NO.  3. 

Question  whether  certain  surplus  naval  oil-tield  equipment  now  in  storage 
on  Naval  Petroleum  Reserve  No.  3,  Wyoming,  may  legally  be  rented  to  the 
Wind  River  Oil  & Gas  Company  for  use  in  a well  owned  by  them  outside  but 
adjacent  to  the  naval  reserve.  The  Inspector,  Naval  Petroleum  Reserve  No.  3 
has  recommended  that  material  similar  to  this  be  sold  inasmuch  as  it  is  deteri- 
orating and  the  possibility  of  its  use  by  the  Navy  is  remote. 

While  the  Secretary  of  the  Navy  was  directed  by  the  act  of  June  4,  1920  (41 
Stat.  812;  34  U.  S.  C.,  sec.  524),  to  take  possession  of  all  properties  within  the 
naval  petroleum  reserve  and  he  was  given  wide  discretion  to  conserve,  develop, 
use  and  operate  the  same  directly  or  by  contract,  lease  or  otherwise,  the  equip- 
ment in  question  can  hardly  be  considered  as  being  stationary  and  forming  part 
of  the  reservation.  It  is  not  stationary  in  the  sense  that  it  is  to  be  used  on  the 
reservation,  it  being  understood  that  it  is  contemplated  to  remove  this  equip- 
ment from  the  reservation  for  use  in  one  of  the  wells  of  the  Wind  River  Oil 
& Gas  Company  outside  but  adjacent  to  the  naval  reserve.  Under  these  circum- 
stances, held,  that  the  Secretary  of  the  Navy  is  not  legally  authorized  to  rent 
the  equipment  in  question  to  the  Wind  River  Oil  & Gas  Company,  for  use  outside 
of  the  naval  reserve  (File:  Lll-8  (310502),  May  23, 1931,  citing  34  Op.  Atty.  Gen. 
320,  322). 


[P.  28]  SAVINGS  DEPOSITS : enlisted  personnel — waiver  of  exemption  to 

SETTLE  INDEBTEDNESS  TO  UNITED  STATES  (PROPOSED  AMENDMENT  TO  ARTICLE  1781, 

U.  S NAVY  REGULATIONS.) 

With  reference  to  a proposed  amendment  to  article  1781,  U.  S.  Navy  Regulations, 
providing  that  savings  deposits  and  accrued  interest  thereon  could  be  used  to 
offset  a depositor’s  indebtedness  to  the  United  States  upon  waiver  by  him  of  the 
exemption  provided  in  the  act  approved  February  9, 1889  (25  Stat.  657  ; 34  U.  S.  C., 
sec.  933)  ; held,  that  such  a provision  would  be  without  legal  effect  and  there- 
fore unenforceable  (File:  A2-1  (310303),  May  14,  1931,  considering  34  U.  S.  C., 
secs.  933-935 ; id.,  sec.  975 ; Naval  Appropriation  Act  approved  Feb.  28,  1931. 
Public,  No.  745.) 


SHIP  AND  STATION  ORDERS : suggested  addition  to,  re  offense  of  “,toy 
riding.” 

The  office  of  the  Judge  Advocate  General  has  on  numerous  occasions  during  the 
past  few  years  been  presented  with  cases  commonly  known  as  “joy  riding.”  In 
the  great  majority  of  these  cases  it  is  possible  to  bring  offenders  to  trial  by 
charging  them  with  “Conduct  to  the  prejudice  of  good  order  and  discipline”  and 
invoking  a local  statute  in  support  thereof,  in  view  of  the  fact  that  practically  all 
States  have  this  type  of  statute.  In  cases  arising  on  Government  property,  how- 
ever, section  289  of  the  criminal  code  must  be  relied  upon,  and  this  section  pro- 
vides that  State  laws  in  existence  on  March  4,  1909,  shall  remain  in  force,  and 
at  that  time  practically  no  States  had  “joy  riding”  statutes. 

In  order  to  facilitate  the  trial  of  persons  who  use  motor  vehicles  with  the 
intent  of  temporarily  depriving  the  owners  thereof,  thus  falling  short  of  the 
offense  of  theft,  it  is  recommended  by  the  Judge  Advocate  General  that  com- 
manding officers  of  ships  and  stations  promulgate  to  their  commands  a ship  or 
station  order  to  coyer  this  offense. 
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The  following  is  suggested  as  an  appropriate  order : 

“No  member  of  this  command  shall,  without  proper  authority,  or  with- 
out the  consent  of  the  owner,  operate,  set  in  motion,  or  in  any  way  tamper 
with  or  damage  or  deface  any  motor  vehicle  not  his  own  property.” 

A specification  alleging  an  offense  under  an  order  similar  to  the  foregoing  should, 
in  accordance  with  the  provisions  of  section  198,  Naval  Courts  and  Boards,  1923, 
set  out  the  pertinent  part  of  the  order  in  the  specification,  and  should  be  charged 
under  “Conduct  to  the  prejudice  of  good  order  and  discipline”  (C.  M.  0.  4, 
1925,  15). 


[P.  29]  U.  S.  S.  CONSTITUTION : restoration  of — fitting  and  wiring  for 

ELECTRIC  LIGHTING  IN  PORT  : APPROPRIATION  CHARGEABLE, 

Question  whether  it  is  legal  to  charge  the  fitting  and  wiring  of  the  U.  S.  S. 
Constitution  for  electric  lighting  in  port  to  the  $300,000  appropriated  by  Public 
Resolution  No.  58  of  April  3,  1930,  “for  completing  the  repair,  equipment,  and 
restoration  of  the  frigate  Constitution  as  authorized  by  the  act  approved  March  4, 
1925  (Forty-third  Statutes  at  Large,  page  1278).” 

The  act  of  March  4,  1925,  authorizes  the  Secretary  of  the  Navy  to  repair, 
equip,  and  restore  the  Constitution  “as  far  as  may  be  practicable,  to  her  original 
condition,”  and  the  act  of  April  3,  1930,  makes  available  the  sum  of  $300,000  for 
completing  the  work.  If  the  Secretary  of  the  Navy,  acting  in  pursuance  ef 
the  authority  granted  him  by  the  act  of  March  4,  1925,  supra,  determines  that 
the  restoration  to  the  original  condition  for  lighting  the  vessel  is  not  practicable, 
held,  that  the  cost  of  fitting  and  wiring  the  ship  for  electric  lighting  may  be 
legally  charged  to  the  appropriation  of  $300,000  authorized  by  the  act  of  April  3, 
1930,  supra  (File:  IX21/S64  ( 310331),  May  15,  1931). 


VESSELS  OF  THE  NAVY : loan  of  decommissioned  destroyer  to  state  of 

CALIFORNIA  FOR  USE  BY  NAUTICAL  SCHOOL  PENDING  REPAIRS  AND  ALTERATIONS  TO 

VESSEL  ASSIGNED  TO  STATE  OF  CALIFORNIA  FOR  THAT  PURPOSE. 

In  accordance  with  the  act  of  March  3,  1911  (36  Stat.  1353;  34  U.  S.  C.,  secs. 
1121-1122),  the  Secretary  of  the  Navy  assigned  to  the  California  Nautical  School 
the  California  State,  formerly  the  Henry  County,  which  vessel  was  decommis- 
sioned and  turned  over  to  the  California  Nautical  School  at  the  Navy  Yard,  Mare 
Island,  on  August  22,  1930.  Work  of  reconditioning  the  California  State  will 
be  undertaken  at  the  Navy  Yard,  Mare  Island,  to  start  on  July  1,  1931,  and 
to  be  completed  about  September  1,  1931. 

Question  whether  the  decommissioned  destroyer,  the  U.  S.  S.  Meyer,  may  be 
turned  over  to  the  California  Nautical  School  pending  completion  of  the  repairs 
and  alterations  to  the  California  State,  the  State  authorities  to  accept  full 
responsibility  for  the  Meyer. 

The  act  of  March  3,  1911,  supra,  authorized  the  Secretary  of  the  Navy  to 
loan  “a  suitable  vessel  of  the  Navy”  and  accordingly  the  Secretary  of  the  Navy 
is  in  general  limited  to  the  loan  of  one  vessel  of  the  Navy  to  each  of  the  insti- 
tutions that  have  been  organized  under  the  said  law.  While  the  California 
State  will  be  constructively  in  the  possession  of  the  California  Nautical  School 
during  repairs  and  alterations,  she  will  not  actually  be  available  for  the  promo- 
tion of  nautical  education  [P.  30]  nor  will  she  be  available  for  the  training 
of  students  on  board  ship  as  required  by  the  State  law  establishing  the  nautical 
school,  until  completion  of  the  repairs  and  alterations. 

Held , that  the  loan  of  the  decommissioned  destroyer,  U.  S.  S.  Meyer,  to  the 
California  Nautical  School  until  the  completion  of  the  repairs  and  alterations 
to  the  California  State  may  be  legally  authorized,  the  State  authorities  to  accept 
full  responsibility  for  the  vessel  and  to  assume  all  expenses  of  the  transfer  and 
of  the  upkeep  and  repair  of  the  vessel  while  in  the  State’s  custody  (File: 
L11-5/EG5  (310508),  May  14, 1931). 
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WITNESSES : fees — right  of  naval  reserve  officer  named  as  defendant 

BEFORE  COURT  OF  INQUIRY,  TO  RECEIVE. 

Meld:  Where  an  officer  of  the  Naval  Reserve  had  been  named  a defendant 
before  a court  of  inquiry,  and  at  his  own  request  took  the  stand  as  a witness, 
he  nevertheless  retained  his  status  as  a defendant  and  as  there  is  no  authority 
of  law  for  payment  of  witness  fees  or  other  expenses  incurred  by  a defendant 
before  a naval  court  of  inquiry,  is  not  entitled  to  reimbursement  of  expenses 
incurred  by  him  in  connection  with  his  voluntary  appearance  as  a defendant 
before  the  court  of  inquiry  (File:  A17-15  (l)/A17-24  (310415),  May  27,  1931, 
considering  act  of  April  26,  1926,  sec.  3,  44  Stat.  323,  28  U.  S.  C.,  Sup.  IV,  sec. 
600c;  sec.  458,  N.  C.  & B.). 

C.  M.  0.  6 — 1931 


[P.  6]  CLEMENCY : recommendation  for,  approved. 

First  Lieutenant  Harold  C.  Roberts,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commander  in  chief,  United  States  Asiatic  Fleet, 
at  Headquarters,  4th  Marines,  Marine  Corps  Expeditionary  Forces,  Shanghai, 
China,  on  May  15,  1931,  and  was  convicted  of  the  following  charges : 

Charge  /. — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapaci- 
tated for  proper  performance  of  his  duties  due  to  previous  indulgence  in  intoxi- 
cating liquors). 

The  court  sentenced  the  accused  to  lose  twenty  numbers  in  his  grade. 

The  members  of  the  court  unanimously  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  consideration  of  his  previous  excellent 
record  in  the  U.  S.  Navy  and  U.  S.  Marine  Corps.” 

On  May  23,  1931,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence.  He  reduced  the  loss  of  numbers  to  fifteen,  however,  “in  view  of 
the  previous  record  of  the  accused  and  the  unanimous  recommendation  of  the 
court.” 

On  June  22,  1931,  the  Acting  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  were  legal. 

[P.  7]  On  June  24,  1931,  the  Major  General  Commandant,  U.  S.  Marine  Corps, 
concurred  in  the  action  of  the  convening  authority. 


EVIDENCE:  opinion — drunkenness. 

EXPERT  WITNESS : medical  man  having  personal  knowledge  of  facts  need 

NOT  QUALIFY  AS. 

SENTENCES  : inadequate — recommendation  to  clemency  not  approved. 

Lieutenant  Allan  P.  Flagg,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  commander  Aircraft  Battle  Force,  on  board  the  U.  S.  S.  Saratoga , 
on  May  2,  1931,  and  was  convicted  of  the  following  charge:  Drunkenness  (2 
specifications:  1,  not  proved;  2,  proved). 

The  court  sentenced  the  accused  to  lose  fifteen  numbers  in  his  grade. 

On  May  27,  1931,  the  convening  authority  placed  the  following  remarks  on 
the  record  : 

“From  a review  of  the  record  of  proceedings  in  this  case  the  convening 
authority  is  of  the  opinion  that  sufficient  evidence  was  adduced  to  warrant 
a finding  of  ‘Guilty’  on  the  first  specification  and  that  the  court  erred  in 
its  finding  of  ‘Not  Guilty’  on  this  specification.  He  is  of  the  further  opinion 
that  the  court  committed  an  error,  prejudicial  to  the  rights  of  the  accused, 
in  permitting  the  witness,  Carl  R.  Bishop,  to  testify  in  effect  as  an  expert, 
without  qualification  as  such  and  in  spite  of  the  objection  of  the  accused. 
Setting  aside  this  testimony  it  appears,  however,  that  there  remains  suffi- 
cient evidence  to  support  a finding  of  ‘Guilty’  on  the  second  specification. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
of  the  general  court  martial  in  the  foregoing  case  of  Lieutenant  Allan  P. 
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Flagg,  U.  S.  Navy,  are  approved.  He  will  be  released  from  arrest  and 
restored  to  duty.” 

On  June  19,  1931,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  case  of  Lieu- 
tenant Allan  P.  Flagg,  U.  S.  Navy,  it  is  noted  that  the  accused  was  tried 
and  convicted  on  the  charge  of  ‘Drunkenness,’  specification  two  under  that 
charge  having  been  found  proved  and  specification  one  found  not  proved. 

“2.  A police  surgeon,  who  had  examined  the  accused,  testified  as  to  the 
sobriety  of  the  accused  at  the  time  of  the  offense  set  out  in  the  second 
specification.  As  this  witness  had  personal  knowledge  of  the  facts  at 
issue,  and  testified  only  regarding  such  facts  without  the  use  of  hypothetical 
questions,  the  mere  fact  that  he  happened  to  be  a professional  man  did 
not  require  his  qualification  as  an  expert  (Naval  Courts  and  Boards,  426). 
Such  an  opinion  as  to  sobriety  [P.  8]  may  be  made  by  an  intelligent 
witness  (Naval  Courts  and  Boards,  424;  C.  M.  O.  3,  1929,  23),  and  it 
would  therefore  appear  entirely  unnecessary  to  have  required  expert  testi- 
mony in  this  case. 

“3.  In  view  of  the  above,  this  office  does  not  concur  in  the  opinion  of  the 
convening  authority  that  the  court  committed  a prejudicial  error  by  re- 
quiring the  above-mentioned  witness  to  state  the  facts  pertaining  to  his 
examination  of  the  accused  and  the  witness’  opinion  as  to  sobriety  based 
on  those  facts. 

“4.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening- 
authority  in  this  case  are  legal. 

”5.  Referred  to  the  Chief  of  the  Bureau  of  Navigation  for  comment  as 
to  disciplinary  features.” 

On  June  22,  1931,  the  Chief  of  the  Bureau  of  Navigation  stated,  in  part,  as 
follows : 

“In  the  opinion  of  this  Bureau,  the  sentence  adjudged  for  the  offense 
found  proved  is  entirely  inadequate.  No  action  is  recommended  on  the 
recommendation  for  clemency  signed  by  five  members  of  the  court  since  it 
appears  that  the  court  has  already  assumed  the  prerogative  of  exercise 
of  clemency. 

“In  order  that  the  accused  may  not  entirely  escape  punishment  for  the 
offense  of  drunkenness,  it  is  recommended  that  the  sentence  be  approved.” 

On  June  24,  1931,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General  and  the  remarks  and  recommendation  of  the  Chief  of 
the  Bureau  of  Navigation. 


SENTENCES : inadequate. 

Chief  Marine  Gunner  Walter  G.  Allen,  U.  S.  Marine  Corps,  wras  tried  by 
general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard, 
Mare  Island,  Calif.,  on  June  4,  1931,  and  was  convicted  of  the  following  charges : 

Charge  I. — Neglect  of  duty. 

Charge  II. — Drunkenness. 

The  court  sentenced  the  accused  to  lose  $50  of  his  pay  per  month  for  a period 
of  four  months,  total  loss  of  pay  amounting  to  $200. 

On  June  22,  1931,  the  Major  General  Commandant,  U.  S.  Marine  Corps, 
expressed  the  opinion  that  the  sentence  was  inadequate. 

On  June  24,  1931,  the  Secretary  of  the  Navy  approved  the  proceedings,  find- 
ings, and  sentence,  subject  to  the  remarks  of  the  Major  General  Commandant, 
U.  S.  Marine  Corps,  relative  to  the  inadequacy  of  the  sentence. 


[P.  9]  CHARGES  AND  SPECIFICATIONS : changes  in— original  letter  au- 
thorizing, SHOULD  BE  PREFIXED  TO  RECORD,  SUMMARY  COURT  MARTIAL. 

Letters  authorizing  changes  in  charges  and  specifications  are,  in  legal  effect, 
incorporated  into  the  charges  and  specifications,  and  the  original  of  such  letters 
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should  be  prefixed  to  the  record.  Accordingly,  where  a copy  of  such  letter  and 
not  the  original  was  prefixed  to  the  record  of  a summary  court  martial,  it  was 
requested  that  the  original  letter  authorizing  the  correction  be  forwarded  to 
the  Office  of  the  Judge  Advocate  General,  in  order  to  complete  the  records  (File : 
MM-Joiner,  William  R.  Jr/A17-21  (310622),  June  22,  1931). 


CHARGES  AND  SPECIFICATIONS : multiplicity  of  specifications,  summary 

COURT  MARTIAL. 

Two  specifications  were  preferred  against  the  accused,  the  first  alleging  that 
the  accused  left  his  station  as  gangway  watch  before  being  regularly  relieved, 
and  the  second,  that  accused  slept  while  on  watch  as  gangway  watch.  The  evi- 
dence adduced  tended  to  prove  that  the  accused,  having  been  detailed  as  gang- 
way watch  was  absent  from  his  post  of  duty  at  the  gangway,  and  that  a search 
of  the  ship  resulted  in  the  discovery  of  the  accused  asleep  in  his  bunk. 

Once  the  accused  had  left  his  post  of  duty,  he  was  no  longer  on  watch,  and 
consequently  could  not  be  convicted  of  sleeping  upon  his  watch  after  having  left 
his  post  (citing  C.  M.  O.  9,  1923,  7).  The  fact  of  accused’s  having  been  asleep 
after  he  left  his  post  of  duty  should  have  been  set  out  as  an  aggravating  circum- 
stance under  the  first  specification.  Accordingly,  held,  that  the  finding  on  the 
second  specification  be  set  aside  and  the  records  of  the  accused  changed  accord- 
ingly. The  proceedings  and  finding  on  the  first  specification,  and  the  sentence, 
being  legal,  were  not  disturbed  (File:  MM-Van  Wettering,  Edward,  Jr/A17-21 
(310611),  June  11,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

an  offense;  attempt  to  commit  an  offense — essential  elements,  summary 

COURT  MARTIAL. 

SETTING  ASIDE : proceedings,  findings,  and  sentence,  specification  fatally 

DEFECTIVE  ; FORMER  JEOPARDY. 

CHARGES  AND  SPECIFICATIONS : naval  courts  and  boards  to  be  followed 

IN  drawing  up  specifications. 

A summary  court-martial  specification  alleged  that  accused  did  ‘‘wilfully, 
knowingly,  and  -without  proper  authority,  attempt  to  smuggle  unauthorized  food 
to  one  * * *,  who  was  then  and  [P.  19]  there  serving  a sentence  of  soli- 

tary confinement  on  bread  and  water.”  Held,  that  the  above  specification  was 
fatally  defective  in  that  it  was  a mere  conclusion  of  the  pleader  and  was  insuffi- 
cient, unsupported  by  any  averment  of  the  act  or  acts  constituting  the  attempt,  to 
state  an  offense  of  which  a court  martial  can  take  cognizance.  “The  particular  acts 
or  circumstances  attending  a specific  offense  must  be  distinctly  set  forth  in  the 
specification  (sec.  200,  N.  C.  & B.,  1923,  citing  C.  M.  O.  4,  1918,  16;  see  also  Naval 
Digest,  1921,  page  18,  “Attempts”). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, finding,  and  sentence  in  this  case  be  set  aside.  However,  attention  was  in- 
vited to  the  fact  that  the  accused  might  again  be  brought  to  trial  on  specifications 
properly  drawn,  since  proceedings  under  a fatally  defective  specification  do  not 
constitute  former  jeopardy  (sec.  649,  N.  C.  & B.,  1923). 

It  was  further  suggested  that  in  alleging  an  attempt  to  commit  an  offense  as 
an  offense  in  itself  (sec.  212,  N.  C.  & B.,  1923),  the  form  of  sample  specifications 
11  or  13,  section  272,  or  of  sample  specifications  3,  4,  or  5,  section  233.  Naval  Courts 
and  Boards,  1923,  be  followed  insofar  as  applicable  (File;  MM-Staggs,  Russell 
L/A17-21  (310627),  June  27,  1931). 


1.  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to 

ALLEGE  AN  OFFENSE;  VIOLATION  OF  LOCAL  ORDER,  SUMMARY  COURT  MARTIAL. 

2.  PROBATION : expiration  of  enlistment  during — mitigation  of  probationary 

PERIOD. 

3.  PRECEPT : DATE  OF. 

(1)  The  second  specification  under  which  accused  was  tried,  alleged,  in  part, 
that  accused  did  “wilfully,  knowingly,  and  without  proper  authority,  have  in  his 
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possession  the  liberty  pass  issued  to  another  person  in  the  Navy.”  Held,  that  the 
specification  was  fatally  defective  in  that  it  failed  to  state  an  oifense  (citing  sec. 
198,  N.  C.  & B.,  1923),  and  the  proceedings  and  finding  thereunder  were  accord- 
ingly set  aside.  The  proceedings  and  findings  under  the  remaining  specifications, 
and  the  sentence,  being  legal,  were  not  disturbed. 

(2)  It  was  further  noted  that  the  sentence  of  bad-conduct  discharge  adjudged 
by  the  court  was  remitted  on  condition  that  the  accused  maintain  a record  satis- 
factory to  his  commanding  officer  for  a period  of  six  months.  As  it  appeared  that 
the  period  of  probation  would  extend  beyond  the  man’s  current  enlistment,  the 
Secretary  of  the  Navy  directed  that  the  period  of  probation  be  reduced  to  the 
remainder  of  his  current  enlistment. 

(3)  It  also  appeared  that  the  precept  in  this  case  was  dated  May  21,  1931, 
whereas  the  specifications  were  dated  May  20,  1931.  While  this  wras  clearly  irreg- 
ular as  not  being  in  accordance  [F.  11]  with  section  577,  Naval  Courts  and 
Boards,  such  an  irregularity  does  not  invalidate  the  proceedings  (citing  C.  M.  O. 
8,  1928,  11;  File:  MM-Mussehl,  Harry  F.  Jr/A17-21  (310616),  June  16,  1931). 


1.  ENLISTMENT : expiration  op,  while  in  desertion — designation  of  accused. 

2,  DESERTION : termination  of — date,  where  enlistment  expired  during. 

(1)  Accused’s  enlistment  expired  while  he  was  in  desertion  on  November  6, 
1929.  He  was  later  brought  to  trial  by  court  martial  and  it  was  noted  that  he  was 
referred  to  in  the  specification  as  a “private,”  U.  S.  Marine  Corps,  instead  of 
“formerly  private,”  U.  S.  Marine  Corps,  as  is  proper  after  the  expiration  of 
enlistment. 

(2)  The  specification  also  alleged  that  the  desertion  terminated  with  the  sur- 
render of  the  accused  on  or  about  May  5,  1931,  whereas  in  fact  it  terminated  with 
the  expiration  of  the  enlistment  of  the  accused  and  should  have  been  so  alleged. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Jesse.  Alfred  C/A17-20  (310511),  June  8,  1931,  approved  June 
16,  1931). 


FRAUD:  essential  elements  of  offense — reliance,  upon  false:  representation 

OF  ACCUSED. 

SETTING  ASIDE : finding  on  charge  and  specification  thereunder,  evidence 

NOT  SUPPORTING. 

Accused  was  charged  with  (I)  “Theft”  and  (II)  “Fraud  in  violation  of  article 
8 of  the  Articles  for  the  Government  of  the  Navy.” 

From  the  evidence  adduced,  it  appeared  that  accused,  having  stolen  a saxophone 
from  the  possession  of  an  enlisted  man  (basis  of  charge  I),  offered  to  restore  the 
saxophone  to  the  owner  on  the  pretext  that  he,  the  accused,  knew  who  had  the 
stolen  instrument,  a third  party,  from  whom  it  could  be  obtained  upon  payment 
of  a sum  of  money.  The  owner  of  the  saxophone  consented  to  this  offer  of  the 
accused,  paid  him  the  required  sum  of  money,  and  the  saxophone  was  restored. 
This  transaction  formed  the  basis  of  the  allegations  appearing  in  the  specification 
under  charge  II.  However,  the  evidence  further  showed  that  the  owner  of  the 
saxophone  did  not  believe  the  accused’s  story  as  to  the  whereabouts  of  the  instru- 
ment, that  he  consulted  the  master-at-anns  and  at  the  latter’s  suggestion  paid 
the  accused  with  marked  money.  Almost  immediately  after  receipt  of  the  money, 
the  accused  was  placed  under  arrest. 

The  elements  necessary  to  constitute  actionable  fraud  are  set  out  in  section  231, 
Naval  Courts  and  Boards,  (5)  and  (6)  of  which  are  as  follows:  “(5)  that  this 
person  acted  in  reliance  upon  it;  and  (6)  that  he  thereby  suffered  injury.”  In 
connection  with  [P.  12]  these  two  points,  it  has  been  incontrovertibly  estab- 
lished in  the  civil  courts  by  a long  and  singularly  uniform  line  of  decisions  that 
where  the  injured  party  has  neither  believed  the  false  representations  of  the 
accused  nor  relied  thereon  there  has  been  no  actionable  fraud. 

The  evidence  in  this  case  disclosed  that  the  owner  of  the  property  did  not 
believe  or  roly  on  the  false  representations.  He  seemingly  gave  his  acquiescence 
to  the  accused’s  offer  hut  only  for  the  purpose  of  recovering  his  stolen  property. 
He  was  in  no  way  deceived  nor  did  he  at  any  time  have  the  intent  to  permanently 
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part  with  the  money  which  he  paid  to  the  accused.  It  follows  that  the  evidence 
adduced  in  this  case  does  not  support  the  charge  of  “Fraud  in  violation  of  article 
8 of  the  Articles  for  the  Government  of  the  Navy.”  Accordingly,  the  findings 
on  charge  II  and  the  specification  thereunder  were  disapproved  (File:  MM-Vann, 
Wm.  M/A17-20  (310415),  June  18,  1931,  approved  June  23,  1931). 


1.  JUDICIAL  NOTICE : local  orders  or  regulations  of  a ship  or  station. 

2.  WEARING  APPAREL:  meaning  of,  as  used  in  article  122  (3),  navy  regula- 

tions. 

3.  SETTING  ASIDE : finding  and  sentence — essential  element  of  offense  not 

proved,  summary  court  martial. 

Accused  was  charged  with  “wilfully  and  knowingly  having  in  his  possession, 
without  permission  from  proper  authority,  one  shawl  * * * and  one  suit  of 

pajamas  * * *,  the  said  shawl  and  pajamas  being  the  property  of  * * * 

then  a seaman  second  class,  U.  S.  Navy,”  in  violation  of  a lawful  ship’s  order 
relating  to  wearing  apparel,  the  provisions  of  which  were  set  forth  in  the  speci- 
fication. He  was  found  guilty,  and  sentenced  to  be  discharged  from  the  naval 
service  with  a bad-conduct  discharge,  which  sentence  was  revoked,  upon  recom- 
mendation of  the  convening  authority,  and  reduction  to  the  next  inferior  rating 
substituted  therefor. 

(1)  It  was  noted  that  although  the  ship’s  order  was  pleaded,  it  was  not  proved, 
no  evidence  as  to  the  existence  thereof  being  introduced  by  the  prosecution.  The 
failure  to  prove  the  alleged  order  constituted  a fatal  error.  It  is  true  that  naval 
courts  martial  may  take  judicial  notice  of  Navy  Regulations,  but  the  prerogative 
is  not  extended  to  the  local  regulations  of  a particular  ship  or  station.  Where  it 
is  alleged  that  a certain  act  is  in  violation  of  a local  ship’s  order,  then  it  must  be 
proved  that  there  is  such  a ship's  order,  provided,  of  course,  that  accused  pleads 
“not  guilty.”  (See  File  26287-8907,  J.  A.  G.,  Aug.  4,  1922,  C.  M.  O.  8,  1922,  16.) 
It  was  further  noted  that  even  though  the  court  could  properly  have  taken  judicial 
notice  of  the  ship’s  order  in  the  present  ease,  it  was  not  requested  to  do  so  by  the 
recorder. 

TP.  13]  (2)  Assuming  that  the  specification  contained  allegations  supporting 

a violation  of  Navy  Regulations,  the  finding  of  the  court  might  still  be  upheld, 
the  allegation  regarding  the  ship’s  order  thereupon  being  considered  as  surplusage. 
The  pertinent  Navy  regulation  on  this  situation  is  article  122  (3),  but  it  was  con- 
sidered that  the  words  “wearing  apparel”  contained  therein  referred  to  such 
apparel  as  is  worn  by  naval  personnel  and  not  to  such  articles  as  were  involved 
in  the  present  case. 

(3)  In  view’  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  finding 
and  sentence  in  the  case  be  set  aside  (File:  MM-Gouzalez,  Ralph  R/A17-21 
(310611),  June  11, 1931). 


JURISDICTION : deck  court — order  convening  court  and  specification  approved 
ry  convening  authority  subsequent  to  date  of  trial. 

SETTING  ASIDE : proceedings,  findings,  and  sentence,  court  not  legally  ap- 
pointed, FORMER  JEOPARDY. 

JURISDICTION : convening  authority  over  accused;  how  shown. 

A number  of  enlisted  men  were  tried  by  deck  court  on  May  21,  1931.  The 
orders  convening  the  court,  however,  and  the  specification,  were  not  approved  by 
the  convening  authority  until  May  31,  1931. 

A deck  court  derives  its  jurisdiction  over  the  accused  by  virtue  of  the  order 
convening  the  court.  Until  such  order  is  duly  signed  by  the  convening  authority, 
the  officer  ordered  as  deck  court  has  no  jurisdiction  over  the  accused.  (See 
C.  M.  O.  11,  1921,  12.)  Since  the  records  in  these  cases  showed  that  at  the  time 
of  the  trial  the  court  had  not  been  legally  convened,  it  follows  that  the  deck-court 
officer  was  w’hollv  without  jurisdiction  over  the  accused. 

In  view’  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, findings,  and  sentences  in  these  cases  be  set  aside.  Attention  was  invited 
to  the  fact  that  the  accused  might  again  be  brought  to  trial  for  the  offenses  speci- 
fied in  these  cases  and  could  not  plead  former  jeopardy,  inasmuch  as,  to  constitute 
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former  jeopardy,  the  court  before  which  the  former  proceedings  were  conducted 
must  have  been  a duly  constituted  and  legally  competent  court  (sec.  649,  N.  C.  6c 
B. ; see  also  File:  MM-Kulha,  Michael  P/A17-22  (310627),  June  27,  1931). 

It  was  further  noted  that  although  the  subject-named  men  were  tried  on  board, 
and  by  order  of  the  commanding  officer  of,  the  U.  S.  S.  Qglala , the  specification  in 
each  case  showed  the  offense  to  have  been  committed  while  the  accused  w*as  serv- 
ing on  board  the  U.  S.  S.  Tanager.  A certificate  attached  to  the  record  in  each  case 
showed  the  accused  to  have  been  serving  on  board  the  U.  S.  S.  Oglala  at  the  time 
the  court  was  ordered  and  the  specification  preferred.  While  this  procedure 
served  the  purpose  of  showing  the  convening  authority’s  jurisdiction  over  the  ac- 
cused, it  was  suggested  that  in  cases  of  this  nature  arising  [P.  14]  in  the  future, 
jurisdiction  over  the  accused  be  indicated  as  shown  in  0.  M.  O.  8,  1930,  16.  (See 
also  in  this  connection  C.  M.  O.  3,  1930,  13-14 ; File : MM-Wiatrowski,  Frank  J. 
Jr/A17-22  (310627)  ; MM-Kennedy,  John  M/A17-22  (310627)  ; MM-Groat, 
Howard  K/A17-22  (310627),  June  27,  1931). 


JURISDICTION : summary  courts  martial — particular,  court  not  designated 

BY  CONVENING  AUTHORITY. 

SETTING  ASIDE : proceedings,  finding,  and  sentence,  court  without  jurisdic- 
tion FORMER  JEOPARDY. 

CONVENING  AUTHORITY : fact  and  date  of  approval  of  specification  by, 

SHOULD  BE  SHOWN  AFFIRMATIVELY. 

The  letter  of  the  convening  authority  containing  the  specification  failed  to 
designate  any  particular  court  to  try  the  accused.  The  court  which  tried  the 
accused  was,  therefore,  wholly  without  jurisdiction  in  the  case.  ( In  this  connec- 
tion, see  section  552,  Naval  Courts  and  Boards,  1923,  and  C.  M.  O.  209,  1910,  17. ) 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, finding,  arid  sentence  in  the  case  of  the  accused  be  set  aside  and  his  records 
corrected  accordingly.  Attention  was  invited,  however,  to  the  fact  that  the 
accused  might  legally  be  brought  to  trial  again  for  the  offense  alleged,  as  proceed- 
ings before  a court  not  legally  competent  to  try  the  case  do  not  constitute  former 
jeopardy  (sec.  649,  N.  C.  & B.,  1923). 

it  was  also  noted  that  the  convening  authority  failed  to  show  affirmatively 
the  fact  and  date  of  his  approval  of  the  specification,  as  prescribed  in  the  form 
set  forth  in  section  927,  Naval  Courts  and  Boards,  1923  (File:  MM-Matulavich, 
Sam/A17-21  (310627),  June  27,  1931). 


NAVAL  RESERVE  : fleet  naval  reserve,  transferred  members — obligation  re 

obeying  order  received  ivhile  on  inactive  duty  to  report  to  naval  authority 

FOR  DISCIPLINARY  ACTION. 

One  specification  under  the  charge  “Conduct  to  the  prejudice  of  good  order  and 
discipline”  alleged  that  accused,  a transferred  member  of  the  Fleet  Naval  Reserve, 
wilfully  disobeyed  the  district  commander’s  order  to  report  for  disciplinary 
action. 

Although  transferred  members  of  the  Fleet  Naval  Reserve  are  subject  at  all 
times  to  the  Laws  and  Regulations  for  the  Government  of  the  Navy,  and  when  on 
inactive  duty  may  be  arrested  by  naval  authority  for  trial  by  court  martial,  a 
careful  study  of  the  Naval  Reserve  Act  of  1925  and  amendments  thereto  discloses 
no  obligation  resting  upon  such  men  to  obey  an  order  received  while  on  inactive 
duty  to  report  to  naval  authority  for  disciplinary  action.  On  the  contrary,  the  act 
of  March  2, 1929  (45  Stat.  1476) , wffiich  wTas  enacted  upon  recommendation  [P.  15] 
of  the  Navy  Department  as  a means  of  requiring  certain  transferred  reservists  to 
report  for  inspection,  and  the  congressional  hearings  thereon,  make  it  plainly  ap- 
parent that  the  general  obligations  assumed  by  such  men. were  not  regarded  as  im- 
posing upon  them  the  legal  duty  of  obeying  orders  received  while  on  inactive  duty 
except  in  cases  expressly  provided  for  by  law.  Accordingly,  the  finding  on  this 
specification  was  set  aside  (File:  MM-Leanman,  Victor  B/A17-20  (310420),  May 
25,  1931,  approved  June  17,  1931). 
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PROBATION : expiration  of  enlistment  during — mitigation  of  probationary- 

period.  SUMMARY  COURT  MARTIAL. 

A bad-conduct  discharge  adjudged  by  a summary  court  martial  was  remitted  by 
the  convening  authority,  subject  to  good  conduct  on  the  part  of  the  accused  during 
a probationary  period  of  six  months.  The  sentence,  as  mitigated,  was  approved 
by  the  immediate  superior  in  command  on  May  21.  1931,  from  which  date  it  became 
effective,  the  six  months’  probationary  period  therefore  terminating  on  November 
20,  1931.  However,  accused’s  enlistment  will  expire  on  August  28,  1931,  thus 
rendering  the  condition  imposed  an  impossible  one,  as  the  probationary  period 
exceeds  the  remaining  portion  of  accused’s  enlistment. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proba- 
tionary period  assigned  in  this  case  be  reduced  to  the  remainder  of  accused’s 
current  enlistment  (File:  MM-Wheatley,  Dean  C/A17-21  (310627),  June  27,  1931 ; 
see  also  File:  MM-Shouldice,  D’Arcy  V/A17-21  (810627),  June  27,  1931,  and  File: 
MM-Nally,  John  S/A17-21  (310627),  June  27,  1931). 


SENTENCES : loss  of  pay,  deck  courts — exceeding  legal  limitations. 

A deck-court  sentence  provided  that  accused  should  lose  $10  per  month  of  his 
pay  for  a period  of  three  mouths,  total  loss  of  pay  amounting  to  $30.  The  rate 
of  pay  of  the  accused  was  $36  per  month. 

Inasmuch  as  article  64  (b),  Articles  for  the  Government  of  the  Navy,  provides 
that  in  no  case  shall  a deck  court  adjudge  forfeiture  of  pay  in  excess  of  twenty 
days,  and  the  maximum  loss  of  pay  of  accused  allowed  by  law  thereunder  would 
be  $24,  the  Secretary  of  the  Navy  directed  that  the  loss  of  pay  in  excess  of  $24 
be  set  aside  (File:  MM-Hixon,  Homer  R/A17-22  ( 310627),  June  27,  1931;  see 
also  lile:  MM-Sodeck,  William  A/A17-22  (310627),  June  27,  1931). 


[P.  16]  SENTENCES : loss  of  pay,  deck  court — policy  of  navy  department. 

A deck-court  sentence  provided  that  accused  should  lose  $24  per  month  of  his 
pay  for  a period  of  one  month,  total  loss  of  pay  amounting  to  $24.  The  rate  of 
pay  ©f  accused  was  $36  per  month. 

Inasmuch  as  it  is  the  policy  of  the  Navy  Department  that  loss  of  pay  per  month 
shall  not  exceed  one-half  of  the  actual  pay  (sec.  701,  N.  C.  & B.,  1923,  Change 
No.  5),  the  Secretary  of  the  Navy  directed  that  the  loss  of  pay  adjudged  in  this 
case  be  mitigated  to  the  loss  of  $18  per  month  for  such  period  as  necessary  to 
execute  the  approved  sentence  of  the  court  (File:  MM-Pappas,  Edward  J/A17-22 
(310627),  June  27,  1931;  see  also  file:  MM-Corrigan,  John  J/A17-22  (310827), 
June  27,  1931;  MM- Frechette,  George  A/A17-22  (310627),  June  27,  1931;  MM- 
Johnson,  Paul  W/A17-22  ( 310627) , June  27,  1931;  MM-Siewierski,  John  J/A17-22 
(310627),  June  27,  1931). 


SETTING  ASIDE : findings  and  acquittal — not  in  accordance  with  evidence, 
members  of  court  criticized. 

Accused,  an  enlisted  man,  U.  S.  M.  C.,  was  acquitted  of  the  charge  “Conduct 
to  the  prejudice  of  good  order  and  discipline,”  the  substance  of  the  offense  being 
the  unlawful  wounding  by  the  accused  of  an  inhabitant  of  Nicaragua,  at  Mata- 
galpa,  Nicaragua. 

From  the  evidence  it  appeared  that  a marine  came  to  the  home  of  the 
Nicaraguan,  one  Castillo,  after  nightfall  on  the  night  of  February  24,  1931.  This 
marine  produced  a pistol  and  forced  Castillo  to  accompany  him  from  his  home 
toward  a spot  on  the  nearby  river.  On  arriving  at  the  river  bank  the  marine 
deliberately  fired  his  pistol  at  Castillo  twice,  each  shot  inflicting  a wound  in  the 
latter’s  head.  Shortly  after  the  shooting  two  discharged  forty-five  caliber  pistol 
cartridges  and  one  similar  unfired  cartridge  were  found  at  the  scene,  which 
was  plainly  marked  due  to  the  blood  which  had  escaped  from  Castillo’s  wounds. 
An  immediate  search  disclosed  that  a forty-five  caliber  Colt  automatic  pistol  was 
missing  from  the  quarters  occupied  by  the  Marines  at  Matagalpa.  Thereafter 
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the  accused  not  only  admitted  that  he  had  taken  this  pistol  just  prior  to  the 
shooting,  but  also  disclosed  its  hiding  place  in  a stone  fence  near  the  barracks. 
The  barrel  of  the  pistol  was  fouled,  indicating  that  it  had  been  recently  fired 
and  that  it  had  not  been  cleaned.  Its  magazine  contained  four  unfired  cartridges, 
the  total  magazine  capacity  being  seven.  These  cartridges  were  similar  in  appear- 
ance to  the  three  found  at  the  scene  of  the  shooting:  on  the  base  of  each  was 
inscribed  the  same  arsenal  letters  and  year  of  manufacture.  On  the  following 
day  Castillo  was  able  to  identify  the  accused  as  his  assailant  from  among  a 
group  of  fifteen  marines. 

The  defense  made  no  effort  to  disprove  these  matters  established  by  the 
prosecution.  It  rested  its  case  principally  on  the  [P.  17]  alleged  inaccuracy 
of  Castillo’s  identification  of  the  accused.  In  this  respect  special  emphasis  was 
laid  upon  the  fact  that  during  the  first  stage  of  the  process  of  identification 
while  the  marines  were  being  introduced  into  his  presence  in  small  groups, 
Castillo  had  identified  the  accused  only  tentatively.  The  defense  also  stressed 
the  fact  that  there  was  another  marine  in  the  group  similar  to  the  accused  in 
size,  complexion,  and  general  appearance  whom  Castillo  said  resembled  his 
assailant.  The  fact  remains  uncontroverted,  however,  that  Castillo  upon  seeing 
the  accused  a second  time  identified  him  positively  and  without  reservation  as 
the  man  who  had  wounded  him. 

The  Judge  Advocate  General  stated  that  he  was  at  a loss  to  understand  how 
and  in  what  manner  the  court  could  have  acquitted  the  accused  in  view  of  the 
conclusive  nature  of  the  evidence  in  corroboration  of  Castillo’s  testimony,  much 
of  which  was  adduced  from  witnesses  who  exhibited  a marked  reluctance  to 
testify  against  the  accused.  The  only  circumstance  found  which  might  have 
led  the  court  to  acquit  was  that  the  court  must  have  chosen  to  believe  that  there 
was  reasonable  doubt  as  to  the  certainty  of  Castillo’s  recognition  of  the  accused. 
Standing  alone  such  a doubt  might  not  have  been  unreasonable  had  not  the 
truth  and  accuracy  of  Castillo’s  statements  been  corroborated  by  every  other 
circumstance  appearing  in  the  evidence.  In  acquitting  the  accused  under  the 
circumstances  of  this  case  it  must  be  considered  that  the  court  deliberately  dis- 
regarded the  testimony  of  every  witness  and  based  its  finding  upon  the  ground 
of  a doubt  which  had  no  existence  beyond  a possibility  so  remote  as  to  border 
on  the  fantastic,  a doubt  which  appeared  to  have  been  nurtured  purposely  in 
the  minds  of  at  least  a majority  of  the  court  to  afford  them  an  unsubstantial 
pretext  for  departing  from  the  duty  imposed  upon  them  by  their  oaths. 

In  view  of  the  above,  the  Secretary  of  the  Navy  approved  the  recommendation 
of  the  Judge  Advocate  General  that  the  findings  and  acquittal  be  set  aside,  and 
in  accordance  with  the  recommendation  of  the  Major  General  Commandant, 
directed  that  each  member  of  the  court  be  furnished  with  copies  of  the  Judge 
Advocate  General’s  remarks  and  of  the  Navy  Department’s  action  (File: 
MM-May,  Kenneth  G/A17-20  (310416),  June  19,  1931,  approved  June  30,  1931). 


STATEMENT  OF  ACCUSED : inconsistent  with  plea. 

CONVENING  AUTHORITY : power  as  to  returning1  record  of  proceedings  to 

COURT,  SUMMARY  COURT  MARTIAL. 

SETTING  ASIDE : proceedings,  finding  and  sentence,  summary  court  martial 

ILLEGALLY  RECONVENED  AND  NEW  EVIDENCE  RECEIVED. 

Accused  made  a statement  clearly  inconsistent  with  his  plea  of  “guilty”  to  the 
offense  of  “Absence  over  leave.”  The  court,  |T.  18]  however,  failed  to  reject 
the  plea  in  accordance  with  the  provisions  of  section  667,  Naval  Courts  and 
Boards,  1923,  and  found  the  specification  proved  by  plea.  Pursuant  to  an  order 
of  the  convening  authority  who  returned  the  record  of  proceedings  for  revision 
and  directed  the  court  to  proceed  as  though  a plea  of  “not  guilty”  had  been 
entered,  the  court  was  reconvened,  and  testimony  adduced  by  the  prosecution 
and  defense.  The  specification  was  found  proved  and  the  court  adhered  to  its 
original  sentence. 

The  power  of  a convening  authority  to  return  a record  for  revision  is  limited 
to  those  cases  wherein  it  is  desired  to  effect  a revision  of  findings  or  sentence, 
subject  to  the  limitations  of  section  744,  Naval  Courts  and  Boards,  1923,  or  to 
correct  clerical  errors  or  omissions  in  the  record  (sec.  741,  N.  C.  & B,).  In 
revision  the  court  is  strictly  confined  to  a reconsideration  of  the  matter  already 
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recorded  in  the  proceedings  and  new  evidence  in  any  form  is  not  to  be  admitted 
(citing  Naval  Digest,  1916,  p.  552,  pars.  14,  15,  16,  23;  N.  C.  & B.,  1923,  sec.  729). 
Nor  is  it  within  the  power  of  the  convening  authority  to  compel  a court  to 
reverse  its  decision  upon  a plea  when  such  decision,  as  in  the  present  case,  has 
terminated  the  trial  (sec.  741,  N.  C.  & B.). 

The  convening  authority  was  limited  in  his  action  to  an  approval  of  the  pro- 
ceedings, finding,  and  sentence,  or,  in  the  event  he  considered  the  court’s  failure 
to  reject  the  plea  a fatal  error,  to  a disapproval  thereof.  (See  in  this  con- 
nection, sec.  666,  N.  C.  & B.,  1923.)  Accordingly,  held,  that  the  convening 
authority  was  without  authority  to  direct  the  court  to  reverse  its  acceptance  of 
the  plea  of  accused,  and,  as  the  action  of  the  court  in  receiving  new  evidence 
was  clearly  illegal,  the  proceedings,  finding,  and  sentence  of  the  court  were  set 
aside  (File:  MM-Girdley,  Manuel  H/A17-21  (310611),  June  11,  1931). 


ADJUSTED  COMPENSATION:  duty  with  troops — naval  reservist  on  duty 

AT  OFFICE  OF  DISTRICT  COMMUNICATION  SUPERINTENDENT,  THIRD  NAVAL  DISTRICT, 

NEW  YORK,  N.  Y.,  FROM  APRIL  19,  1918,  TO  JUNE  30,  1919. 

Question  whether  a former  officer  of  the  Naval  Reserve  is  entitled  to  receive 
adjusted  service  credit  during  the  period  he  was  on  duty  at  the  office  of  the 
district  communication  superintendent,  third  naval  district,  New’  York,  N.  Y., 
from  April  19,  1918,  to  June  30,  1919. 

Section  202  (3)  of  the  World  War  Adjusted  Compensation  Act  (38  U.  S.  C., 
sec.  602  (3)  provides  that  “in  computing  the  adjusted  service  credit,  no  allowance 
shall  be  made  to  * * * [P.  19]  (e)  any  commissioned  or  warrant  officer 

performing  home  service  not  with  troops  and  receiving  commutation  of  quarters 
or  of  subsistence — for  the  period  of  such  service.” 

During  the  period  in  question  the  duties  of  this  officer  were,  consecutively, 
as  follows:  “Coding  and  decoding;  communication  and  routing  officer;  coding 
and  decoding  and  senior  watch  officer ; watch  officer. 

It  has  heretofore  been  held  by  the  Navy  Department  that  w’here  a com- 
missioned or  warrant  officer  was  on  duty  at  a navy  yard,  and  not  directly 
administering  a particular  force  in  the  field,  or  in  training,  or  on  simulated  duty, 
said  commissioned  or  warrant  officer  wTas  not  on  duty  with  troops  (citing  File 
29460-5,  Aug.  1,  1924). 

Considering  the  above,  held,  that  the  service  performed  by  this  officer  wdiile 
on  active  duty  at  the  office  of  the  district  communication  superintendent,  third 
naval  district,  New  York,  N.  Y.,  during  this  period  was  not  directly  in  con- 
nection with  the  administration  of  the  force  assigned  to  duty  at  that  office, 
and  as  the  records  of  the  Navy  Department  show  that  this  officer  received 
commutation  of  quarters,  heat,  and  light  during  this  entire  period,  further  held. 
That  he  is  not  entitled  to  receive  adjusted  service  credit  for  service  at  the  office 
of  the  district  communication  superintendent,  third  naval  district,  New  York. 
N.  Y.,  during  the  period  from  April  19,  1918,  to  June  30,  1919  (File:  OO- 
Lindahl,  Fred  C/P20-2  (4)  (310610),  June  27,  1931). 


APPROPRIATIONS : “ordnance  and  ordnance  stores” — availability  of,  for 

EXPENDITURE  AT  THE  NAVAL  RESEARCH  LABORATORY;  LEGALITY  OF  SUPPLEMENTING 

SPECIFIC  APPROPRIATION  FROM  OTHER  APPROPRIATIONS. 

Question  whether  or  not  the  appropriation  “Ordnance  and  Ordnance  Stores” 
is  legally  available  for  expenditure  at  the  Naval  Research  Laboratory  either 
for  laboratory  equipment,  technical  employees,  or  for  labor  and  material  neces- 
sary for  the  accomplishment  of  projects  undertaken  by  that  station  at  the 
request  of  the  Bureau  of  Ordnance,  in  view  of  the  specific  appropriation  made 
each  year  for  the  Naval  Research  Laboratory. 

A review  of  the  hearings  on  appropriation  acts  subsequent  to  the  authori- 
zation for  the  Research  Laboratory  shows  that  from  the  inception  of  this 
laboratory  the  practice  has  uniformly  existed  of  supplementing  the  appropria- 
tions made  directly  for  the  laboratory  by  those  of  the  various  Bureaus,  which 
practice  has  been  recognized  by  the  Congress.  (See  also  Navy  Department 
General  Order  No.  182  of  November  13,  1928). 
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In  view  of  the  foregoing,  and  since  in  cases  of  doubt  as  to  the  construction  of 
a statute,  contemporaneous  and  long  continued  construction  thereof  by  those 
charged  with  its  execution  should  not  be  disturbed  (citing  14  Comp.  Dec.  122), 
there  appears  to  be  L'P.  20]  no  room  for  doubt  that  the  laboratory  appropria- 
tions are  not  exclusive  and  can  legally  be  supplemented  by  those  of  other 
Bureaus.  Therefore,  held,  that  the  appropriation  “Ordnance  and  Ordnance 
Stores”  is  legally  available  for  expenditure  at  the  Naval  Research  Laboratory 
for  employees,  equipment,  or  labor  and  material  necessary  for  the  accomplish- 
ment of  projects  that  are  authorized  by  such  appropriation  (File:  Ll-1  (1931- 
401) /EN6  (310303),  June  11,  1931). 


CIVIL  ESTABLISHMENT:  field  employees — Saturday  half  holidays,  com- 
putation OF  ANNUAL  LEAVE,  ATTORNEY  GENERAL’S  OPINION  IN  RE. 

In  his  letter  to  the  Secretary  of  the  Navy  of  June  25,  1931,  construing  the 
act  of  March  3,  1931  (46  Stat.  1482),  providing  for  Saturday  half -holidays  for 
certain  Government  employees,  the  Attorney  General  held : 

In  computing  annual  leave  provided  by  the  act  of  August  29,  1916  (39  Stat. 
556,  617;  34  U.  S.  C.,  sec.  511),  for  employees  in  the  field  service  of  the  Navy 
Department,  Saturday  should  be  counted  as  four  hours. 


COAST  GUARD : personnel  of,  under  confinement  at  receiving  ship,  boston — 

STATUS  RE  PUNISHMENT  FOR  INFRACTIONS  OF  DISCIPLINE. 

Since  in  time  of  peace,  except  when  directed  by  the  President  to  operate  as 
part  of  the  Navy  pursuant  to  law,  “the  Coast  Guard  is  a part  of  the  civil 
establishment”  (272  U.  S.  514,  May  31,  1927,  concurring  opinion  of  Brandeis 
and  Holmes,  J J. ; 66  Ct.  Cls.  154,  April  26,  1926  ; 258  U.  S.  374,  April  10,  1922; 
File:  QR/P14-2  (301104),  March  12,  1931;  33  Op.  Atty.  Gen.  563,  Sept.  13, 
1923 ; see  also  act  of  March  4,  1923,  sec.  2,  42  Stat.  1488,  5 U.  S.  C.,  sec.  662) , 
and  in  view  of  article  24,  Articles  for  the  Government  of  the  Navy,  specifying 
the  punishments  which  may  be  inflicted  by  commanding  officers  of  naval  vessels 
“upon  any  petty  officer,  or  person  of  inferior  rating,  or  marine,”  and  pro- 
viding that  “no  other  punishment  shall  be  permitted  on  board  of  vessels  be- 
longing to  the  Navy,  except  by  sentence  of  a general  or  summary  court  mar  dal,” 
held,  that  the  commanding  officer  of  the  receiving  ship  at  Boston  is  precluded 
from  the  infliction  of  punishment  upon  personnel  of  the  Coast  Guard  for  in- 
fractions of  discipline  committed  while  confined  on  board  that  vessel  ( File : 
ET14/P13-10  (310421),  June  13,  1931). 


[P.  21]  CONTRACTS:  guaranty — (a)  certified  check  in  lieu  of;  (.ft) 

SUFFICIENCY — AWARD  BY  ITEMS  WHERE  CERTIFIED  CHECK  NOT  SUFFICIENT  TO  COVER 
TOTAL  AMOUNT  OF  BID;  (c)  ACCEPTANCE  OF  ANNUAL  BID  BOND  EXECUTED  BY  ONE 
CORPORATION  AS  BID  BOND  OF  RELATED  CORPORATION. 

Among  a number  of  bids  received  for  furnishing  coal  to  the  Navy,  bids  on 
certain  classes  were  received  from  William  C.  Atwater  & Co.,  Inc.,  a New  York 
corporation,  and  William  C.  Atwater  & Co.,  Inc.,  a Massachusetts  corporation, 
each  class  calling  for  different  quantities  of  coal  for  different  points  of  delivery. 
The  bid  of  the  New  York  corporation  was  covered  by  an  annual  bid  bond 
executed  on  Standard  Form  No.  34,  by  the  terms  of  which  it  serves  as  a bid 
bond  on  all  bids  submitted  by  the  principal  during  the  fiscal  year  for  which 
it  is  made,  with  no  restrictions  or  limitations  on  the  amount  of  the  bid.  The 
bid  of  the  Massachusetts  corporation  was  accompanied  by  a certified  check  for 
about  twenty-two  percent  of  the  total  amount  of  th'e  bid  and  was  further 
accompanied  by  a letter  addressed  to  the  Massachusetts  corporation  by  the 
New  York  corporation  authorizing  the  Massachusetts  corporation  to  enter  bid 
with  the  Navy  Department  on  certain  types  of  coal,  stating,  “for  which  we  are 
exclusive  agents.” 
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Questions  presented:  (1)  Whether  the  certified  check  shall  be  held  to  apply 
to  the  bid  as  a whole  or  may  it  be  accepted  as  sufficient  guaranty  on  any  one 
or  more  classes  amounting  to  not  more  than  four  times  the  total  amount  of  the 
check.  (2)  Whether  the  annual  bid  bond  executed  by  the  New  York  corpora- 
tion may  be  accepted  as  a bid  bond  on  the  bid  made  by  the  Massachusetts 
corporation. 

Under  the  act  of  December  11,  1906  (34  U.  S.  C.,  sec.  564),  the  Secretary  of 
the  Navy  is  authorized,  in  his  discretion,  to  accept  a certified  check  in  lieu  of 
the  guaranty  which  was  required  by  section  3719,  Revised  Statutes  (34  U.  S.  C., 
sec.  575),  to  accompany  every  proposal  for  naval  supplies,  the  amount  of  such 
check  to  be  from  twenty-five  to  fifty  percent  “of  the  amount  of  such  proposal.’’ 
By  act  of  March  4,  1913  (34  U.  S.  C.,  sec  575),  it  was  required  that  “all  awards 
of  contracts  for  provisions  for  the  Navy  shall  be  made  by  individual  items ; the 
contract  for  each  item  being  awarded  to  the  lowest  responsible  bidder.”  The 
effect  of  these  laws  is  to  constitute  every  offer  for  furnishing  provisions  to  the 
Navy  a separate  and  distinct  proposal  for  each  item  contained  therein,  so  that 
the  statutory  requirement  is  fully  met  as  to  any  individual  item  or  combination 
of  items  where  the  certified  check  accompanying  the  bidder’s  proposal  is  suffi- 
cient in  amount  [P.  22]  to  cover  such  item  or  combination  of  items  as  to 
which  it  may  be  decided  to  accept  his  offer.  The  “Special  Instructions  to 
Bidders  for  Naval  Supplies,”  which  were  referred  to  and  adopted  in  the  invi- 
tation for  bids  in  this  case,  provide  that  “when  the  saving  to  the  Government 
from  award  by  items  will  be  material  * * * the  right  is  reserved  to  award 

by  items;”  and  the  “General  Instructions  to  Bidders”  on  Standard  Form  No. 
22,  also  referred  to  in  the  invitation  for  bids,  provide  that  the  United  States 
reserves  the  right  “to  waive  any  informality  in  bids  received  whenever 
such  * * * waiver  is  in  the  interest  of  the  United  States.”  (See  also  sec. 

3728,  R.  S.,  34  U.  S.  C.,  sec.  580.) 

Construing  together  the  foregoing  statutory  provisions  and  instructions  to 
bidders,  held,  that  the  certified  check  submitted  by  the  Massachusetts  cor- 
poration may  legally  be  accepted  as  sufficient  guaranty  on  any  one  or  more 
classes  amounting  to  not  more  than  four  times  the  total  amount  of  the  check. 

Question  (2),  supra,  considered,  but  not  decided  in  the  absence  of  facts 
showing  the  relationship  between  the  two  corporations.  In  this  connection,  how 
ever,  see  Chicago , M.  & St.  P.  R.  Co.  v.  Minn.  Civ.  Assn.,  247  U.  S.  490,  500, 
501 ; Industrial  Research  Corporation  v.  General  Motors  Corporation , 29  Fed. 
(2d)  623,  625,  627;  Berlccy  v.  Third  Avenue  R.  Co.,  217  N.  Y.  S.  156;  Miller  v. 
Robertson,  266  U.  S.  243,  255;  Note  to  Ambridge  v.  Philadelphia  Co.,  39  A.  L.  R, 
1071;  J.  A.  G.  end.  to  S.  & A.,  May  29,  1931,  File;  QM/L13-1  (310527)  ; File: 
JJ7-1/L4-2  (310519),  June  3,  1931) 


CONTRACTS:  guaranty — (a)  corporation  acting  as  guarantor  on  its  own 

bid;  (b)  PRESIDENT  OF  CORPORATION,  IN  HIS  INDIVIDUAL  CAPACITY,  ACTING  AS 

GUARANTOR  ON  CORPORATION’S  BID. 

The  bid  of  the  Scranton  Fuel  Company,  Newark,  N.  J.,  for  furnishing  coal 
to  the  Navy  was  accompanied  by  the  prescribed  form  of  written  guaranty 
executed  by  the  “Scranton  Fuel  Company”  as  one  of  the  guarantors,  and  “Jacob 
M.  Goldstein,”  of  the  same  address,  as  the  other  guarantor.  “J.  M.  Goldstein” 
signed  as  the  president  of  the  Scranton  Fuel  Company. 

With  reference  to  the  legality  of  this  guaranty,  held,  that  the  Scranton  Fuel 
Company  cannot,  under  the  statute  (section  3719,  R.  S.)  be  accepted  as  guar- 
antor of  its  own  bid.  However,  the  statute  vests  discretion  in  the  Secretary  of 
the  Navy  to  accept  a single  guarantor,  from  which  it  results  that  the  bid  may 
legally  be  considered  as  sufficiently  guaranteed  by  “Jacob  M.  Goldstein,”  pro- 
vided it  be  determined,  as  a matter  of  fact,  that  he  is  a responsible  person 
under  the  statute,  having  due  consideration  to  the  amount  involved.  The  fact 
that  the  guarantor  “Jacob  M.  Goldstein”  may  be  the  same  individual  as  “J.  M. 
Goldstein”  who  signed  as  president  of  the  Scranton  Fuel  Company,  is  not,  of 
itself,  regarded  as  legally  disqualifying  [P.  23]  him  as  guarantor  in  this 
case  (considering  section  3722,  R.  S.  34  IT.  S.  C.  sec.  572;  File:  J.T7-1/L4-2 
(310519),  June  3,  1931). 
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CONTRACTS : guaranty — legality  of,  corporation  having  interest  in  con- 
tract ACTING  AS  GUARANTOR, 

Where  the  laws  of  a State  provided  that  corporations  organized  thereunder 
might  “have  and  exercise  all  the  powers  necessary  and  convenient  to  carry 
into  effect  the  purpose  for  which  such  corporation  is  formed,”  held,  that  a 
corporation  organized  under  the  laws  of  said  State  was  authorized  to  act  as 
guarantor  on  the  bid  of  another  corporation  for  furnishing  certain  naval  sup- 
plies where  the  purpose  of  so  acting  was  to  secure  business  for  itself  (File: 
S85-1/L4-2  (310619),  June  24,  1931,  citing  Central  Lumber  Co  v.  Kelter,  201 
111.  503;  66  N.  E.  543,  and  other  cases). 


CONTRACTS : guaranty — legality  of,  corporation  having  interest  in  con- 
tract ACTING  AS  GUARANTOR. 

Where  the  charter  of  a corporation  contained  a provision  authorizing  li 
to  do  anything  incidental  or  conducive  to  the  attainment  of  the  objects  and 
purposes  of  the  corporation,  and  the  laws  of  the  State  in  which  the  corporation 
was  incorporated  did  not  prohibit,  held,  that  such  corporation  was  authorized, 
where  it  had  an  interest  in  a contract,  to  guarantee  performance  of  said  con- 
tract for  another  corporation  (File:  JJ32/L4-2  (310619),  June  29,  1931). 


CONTRACTS : guaranty — legality  of  waiving  requirements  re  amount  of  bid 

BONDS. 

Bids  for  furnishing  coal  to  the  Navy  were  received,  among  others,  from  two 
corporations,  one  of  which  was  accompanied  by  bid  bond  on  Standard  Form 
No.  24  in  the  amount  ©f  about  four  percent  of  the  total  amount  of  its  bid,  the 
other  by  bid  bond  on  Standard  Form  No.  24  in  the  amount  of  about  two-tenths 
percent  of  the  total  amount  of  its  bid. 

Held,  that  the  bid  bonds  submitted  on  Standard  Form  No.  24,  which  in  terms 
limit  the  liability  of  the  principal  and  surety  thereunder  to  the  amount  of  four 
percent  and  two-tenths  percent  respectively,  of  the  total  amount  of  the  bid  sub- 
mitted by  the  principal,  are  not  in  compliance  with  either  the  statutory  require- 
ments or  the  “Special  Instructions  to  Bidders  for  Naval  Supplies.”  (See  sec. 
3719,  Revised  Statutes,  34  U.  S.  C.,  sec.  562.)  While,  in  legislating  with  respect 
to  the  acceptance  of  certified  checks  in  lieu  of  written  guaranty,  Congress  vested 
discretion  in  the  Secretary  of  the  Navy  as  to  the  amount  of  the  check  authorized 
to  be  accepted  in  any  case,  within  prescribed  limitations,  no  such  discretion  was 
vested  in  the  Secretary  of  the  [P.  24]  Navy  with  respect  to  the  written  guar- 
anty and  the  terms  of  the  statute  (section  3719,  Revised  Statutes)  are  not 
susceptible  of  an  interpretation  under  which  administrative  officers  may  con- 
sent to  any  attempted  limitation  of  liability,  their  duties  in  this  connection  being 
ministerial  except  insofar  as  concerns  the  responsibility  of  guarantors.  There 
being  no  authority  to  waive  the  applicable  statutory  requirements  in  these  cases, 
it  necessarily  follows  that  the  bids  of  the  two  corporations  referred  to  above 
may  not  legally  be  considered  (File:  JJ7-1/L4-2  (310519),  June  3,  1931). 


COURTS  OF  INQUIRY : complaint  by  junior  against  senior  officer  found 

GROUNDLESS — RIGHTS  OF  COMPLAINANT  AS  TO  BEING  MADE  DEFENDANT  WHERE 

SERIOUS  BLAME  FOUND  TO  ATTACH  TO  HIM. 

Where  charges  of  misconduct  brought  by  a junior  against  a senior  officer 
are  found  by  a court  of  inquiry  to  be  groundless,  held,  that  in  view  of  the  pro- 
visions of  article  98,  U.  S.  Navy  Regulations,  putting  such  complaining  junior 
upon  notice  that  “he  will  be  held  accountable  if  his  representations  are  found 
to  be  vexatious,  frivolous,  or  false,”  said  junior  officer,  who  was  complainant  be- 
fore the  court  of  inquiry,  and  as  such  a party  to  the  inquiry  with  the'  same 
right  as  the  defendant  to  be  present,  to  be  represented  by  counsel,  to  be  excused 
from  other  duty  during  the  progress  of  the  inquiry,  and  to  introduce  evidence 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 1601 

[C.  M.  O.  No.  6—1931] 


(secs.  1018-1053.  N.  C.  & B.),  cannot  later  be  heard  to  complain  that  he  was 
not  made  a defendant  before  the  court  where  it  finds  that  he  has  “incurred 
serious  blame”  (secs.  1041  and  1049,  N.  C.  & B.,  cited  by  the  complainant  in 
this  case,  held  not  applicable). 

As  to  assertion  by  complainant  in  this  particular  case  that,  acting  upon  advice 
of  counsel,  he  refrained  from  introducing  evidence  or  taking  an  active  part  in 
the  inquiry,  see  1929  Supplement,  Laws  Relating  to  the  Navy  Annotated,  page 
226,  citing  Rogers  v.  United  States,  270  U.  S.  154,  affirming  59  Ct.  Cls.  464 
(File:  OO-Cunningham,  John  C/A17-24  (310212),  June  23,  1931). 


DENTAL  CORPS:  employment  of  additional  officers  of,  for  the  care  or 

PATIENTS  OF  THE  UNITED  STATES  VETERANS’  BUREAU  IN  NAVAL  HOSPITALS. 

Held , that  the  provisions  in  the  Naval  Appropriation  Act  approved  February 
28,  1931  (46  Stat.  1431,  1441),  that  additional  commissioned  personnel  of 
the  Medical  Department  of  the  Navy  required  for  the  care  of  patient’s  of 
the  U.  S.  Veterans’  Bureau  in  naval  hospitals  “may  be  employed  in  addition  to 
the  numbers  appropriated  for  in  this  act,”  authorizes  the  employment  of  dental 
officers  for  this  purpose  during  the  fiscal  year  1932  beyond  the  total  authorized 
number  of  such  officers  who  may  otherwise  be  commissioned  in  accordance 
with  law  (File:  OD/P14-2  (310430),  June  16,  1931,  citing  Naval  Appropriation 
Act  approved  [P.  25]  August  29,  1916,  39  Stat.  573-574,  as  amended  by  act 
of  July  1,  1918,  40  Stat.  708-710;  34  U.  S.  C.,  secs.  3,  51). 


DISCHARGE:  character  of,  former  officers  of  the  naval  reserve  force— 

“for  THE  GOOD  OF  THE  SERVICE”  AND  “OTHER  THAN  HONORABLE”  CONSTRUED. 

Question  whether  all  discharges  given  former  officers  of  the  U.  S.  Naval 
Reserve  “for  the  good  of  the  service”  shall  be  deemed  to  be  “other  than  hon- 
orable” regardless  of  the  circumstances  connected  with  the  discharge,  and 
where  the  order  or  certificate  of  discharge  does  not  recite  facts  precluding 
the  presumption  of  honorable  discharge. 

Held,  that,  except  as  otherwise  provided  by  law,  the  question  whether  a 
former  officer  of  the  Naval  Reserve  Force  was  discharged  therefrom  under 
honorable  conditions  is  one  of  fact,  to  be  administratively  determined  by  the 
Bureau  of  Navigation  in  accordance  with  the  views  generally  entertained  by 
the  Navy  Department  and  the  naval  service  at  the  time  the  separation  or 
discharge  took  place ; that  in  making  such  determination  the  Bureau  is  not 
concluded  by  any  views  expressed  by  the  accounting  officers  or  other  depart- 
ments of  the  Government  but  that  it  is  concluded  by  any  prior  action  by  the 
Navy  Department  in  the  same  case;  and  that  the  Bureau  is  not  required  lo 
classify  all  discharges  which  were  issued  “for  the  good  of  the  service”  as 
other  than  honorable  regardless  of  the  circumstances  connected  with  the  dis- 
charge, and  where  the  order  or  certificate  of  discharge  does  not  recite  facts 
precluding  the  presumption  of  honorable  discharge,  but  at  the  same  time  the 
fact  should  not  be  overlooked  that  in  all  such  cases  the  question  for  de- 
termination is  wrhat  was  the  character  of  discharge  actually  granted  and  not 
what  character  of  discharge,  in  the  present  opinion  of  the  Bureau,  should 
have  been  granted  under  the  circumstances  as  they  existed  at  the  time  (File: 
OB/P19-1  (310306),  June  19,  1931,  reviewing  decisions  of  the  Navy  Depart- 
ment, War  Department,  accounting  officers  of  the  Government,  opinions  of 
the  Attorney  General,  etc.). 


HEARSAY  EVIDENCE : drunkenness;  court  of  inquiry. 

The  complainant  before  a court  of  inquiry  asked  a witness  if  he  got  the 
impression  “from  any  source”  that  the  officer  against  whom  certain  charges 
of  misconduct  had  been  made,  “had  been  drinking  the  previous  night.”  Held, 
that  the  ruling  of  the  court,  sustaining  objection  of  defendant  to  this  question 
on  the  ground  of  hearsay  evidence,  was  proper  (File:  OO-Cunningham,  John 
C/A  17-24  (310212),  June  23,  1931). 
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[P.  26]  JURISDICTION : naval  authorities  to  arrest  former  enlisted  man 

AND  HOLD  HIM  FOR  TRIAL  FOR  OFFENSE  COMMITTED  FRIOR  TO  DISCHARGE. 

Prior  to  his  discharge  from  the  naval  service  an  enlisted  man,  who  is  now  a 
member  of  the  Fleet  Naval  Reserve  (class  F-2),  entered  into  an  agreement  or 
conspiracy  with  at  least  one  other  person  in  the  naval  service  to  defraud  the 
United  States  by  obtaining,  or  aiding  others  to  obtain,  the  allowance  or  payment 
of  false  claims.  As  this  offense  comes  under  article  14,  Articles  for  the  Govern- 
ment of  the  Navy,  held  that  a naval  guard  may  legally  be  sent  to  the  place  where 
this  man  now  resides,  place  him  under  arrest  and  deliver  him  to  naval  authori- 
ties where  he  may  be  held  for  trial  by  general  court  martial  on  appropriate 
charges  based  on  the  offense  referred  to  above  (File:  MM-Michaels,  Michael 
A/A17-20  (310605),  June  8,  1931,  citing  J.  A.  G.  opinion  of  June  14,  1922,  File 
26251-29685 : 1 ; 21  Op.  Atty.  Gen.  504,  506 ; in  re  Fair , 100  Fed.  Rep.  149,  152 ; 
Hutchings  v.  Van  Bolckellen,  34  Me.  126,  cited  in  Kurtz  v.  MoffiM,  115  U.  S.  504 ; 
letter  of  the  Atty.  Gen.  to  Sec.  Navy,  Nov.  17,  1906,  file  5621-1). 


NAVAL  HOSPITALS : (l)  medical  officers  attached  to  out-patient  depart- 
ment— EVIDENCE  BEFORE  CIVIL  COURTS;  (2)  RECORDS — SUBPEN  AS  FROM  CIVIL 
COURTS  FOR,  AFFECTING  CIVILIAN  PERSONNEL  TREATED  IN  OUT-PATIENT  DEPARTMENT 
OF  NAVAL  HOSPITAL. 

(1)  With  reference  to  the  question  whether  evidence  of  medical  officers  at- 
tached to  the  out-patient  department  of  naval  hospitals  should  be  given  in  civil 
courts  without  the  approval  of  the  Secretary  of  the  Navy,  held,  that  the  com- 
manding officer  is  authorized  to  grant  leave  of  absence  to  the  person  subpenaed 
or  upon  whom  process  is  served  in  order  to  permit  him  to  testify  in  a civil  court, 
unless  the  public  interest  would  be  seriously  prejudiced  by  his  absence,  in  which 
case  full  report  of  the  matter  should  be  made  to  the  Navy  Department  (see.  54, 
N.  C.  & B.). 

(2)  Further  held,  that  records  in  the  custody  of  the  commanding  officer  of  a 
naval  hospital  acquired  in  the  official  treatment  of  patients  in  its  out-patient 
department  are  official  records  of  the  hospital,  and  neither  the  originals  nor 
copies  thereof  should  be  produced  in  a civil  court  in  answer  to  subpenas  duces 
tecum  or  otherwise,  unless  authorized  by  the  Secretary  of  the  Navy  (sec.  55. 
N.  C.  & B. ; file:  A6-6  (2)  (310516),  June  8,  1931). 


NAVAL  RESERVE:  fleet  naval  reserve — (a)  counting  time  lost  due  to  own 

MISCONDUCT  FOR  TRANSFER  TO  (&)  ELIGIBILITY  FOR  TRANSFER  OF  MAN  PERMA- 
NENTLY DISABLED  DUE  TO  OWN  MISCONDUCT  PRIOR  TO  COMPLETING  NECESSARY 

SERVICE. 

A man  was  admitted  to  a naval  hospital,  August  22, 1930,  with  a disability  held 
to  be  the  result  of  his  own  misconduct,  the  hospital  advising  that  he  would 
never  be  physically  qualified  for  return  to  duty.  At  this  time  his  service  for 
transfer  to  the  Fleet  Naval  Reserve  amounted  to  15  years,  9 months,  and  21  days. 
[P.  27]  Checkage  of  pay  did  not  apply,  as  the  symptoms  of  the  disease  appeared 
more  than  a year  previous,  i.  e.,  June  25, 1929. 

Held:  (1)  That  the  time  lost  by  this  man  since  August  22,  1930,  due  to  a dis- 
ability, the  result  of  his  own  misconduct,  may  be  included  in  computing  his 
service  for  transfer  to  the  Fleet  Naval  Reserve;  and  (2)  that  said  man  is  eligible 
for  transfer  to  the  Fleet  Naval  Reserve  (File:  MM-Ferrer,  Cayetano/PIG1^ 
(310403),  June  23,  1931,  considering  Naval  Reserve  Act  of  February  28,  1925, 
43  Stat.  1087-88,  sec.  26 ; citing  in  connection  with  what  constitutes  “naval  serv- 
ice” United  States  v.  Tyler,  105  U.  S.  244 ; 34  Op.  Atty.  Gen.  228 ; distinguishing 
act  of  August  29,  1916,  39  Stat.  589-590,  creating  the  Naval  Reserve  Force,  and 
opinions  and  instructions  based  thereon). 


NAVAL  RESERVE : fleet  naval  reserve — discharge  of  transferred  member 

AFTER  CONVICTION  AN  SENTENCE  IN  CIVIL  COURT — AUTHORITY  TO  EFFECT. 

A transferred  member  of  the  Fleet  Naval  Reserve  (class  F-4-D),  while  attached 
to  the  fourteenth  naval  district,  was  tried  and  convicted  by  the  circuit  court  of 
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the  Territory  of  Hawaii  (a  Federal  court)  on  a charge  involving  sexual  relations 
with  a girl  13  years  of  age.  He  was  sentenced  to  serve  from  3 to  20  years  in  the 
Oahu  prison  and  to  pay  a fine  of  $250.  Question  as  to  how  the  discharge  of  this 
man  from  the  Naval  Reserve  can  be  effected. 

The  Navy  Department  has  previously  held  that  in  view  of  the  provisions  of 
section  6 of  the  Naval  Reserve  Act  of  February  28,  1925  ( 43  Stat.  1081-1082; 
34  U.  S.  C.,  sec.  755),  a transferred  member  of  the  Fleet  Naval  Reserve  can  be 
discharged  only  by  his  own  consent  or  by  a sentence  of  a court  martial  (File 
28550-1917,  Dec.  19,  1925).  It  has  been  further  held  that  where  a man  has  been 
convicted  by  a Federal  court,  such  trial  would  be  a bar  to  a subsequent  trial  by 
court  martial  for  the  same  offense,  under  a plea  of  former  jeopardy  (File  MM- 
Abbott,  Albert  M/L16-4  ( 261005);  MM-Abbott,  Albert  M/A17-12  (260929)). 

Therefore  held,  that  under  the  present  state  of  law,  there  is  no  means  of  effect- 
ing the  discharge  of  the  man  now  under  consideration  without  his  consent  (File : 
MM/A17-14  (3)  (310511),  June  23,  1931). 


OFFICERS  OF  THE  NAVY:  number,  line  officers — method  of  computation, 

MEN  IN  TRADE  SCHOOLS;  ATTORNEY  GENERAL’S  OPINION  IN  RE. 

In  his  opinion  of  June  9,  1931,  the  Attorney  General  held: 

In  computing  the  total  number  of  commissioned  officers  of  the  active  list  of  the 
line  of  the  Navy,  exclusive  of  commissioned  warrant  officers,  the  Navy  Depart- 
ment is  not  permitted  to  apply  the  four  percent  fixed  by  law  as  the  basis  for  such 
computation  to  the  14,000  enlisted  men  temporarily  authorized  for  instruction 
[P.  28]  in  trade  schools,  in  addition  to  the  number  of  137,485  comprising  the  per- 
manent authorized  enlisted  strength  of  131,485  plus  6,009  apprentice  seamen 
(Opinion  of  Attorney  General  of  June  9,  1931,  36  Op.  Atty.  Gen.  423;  in  this  con- 
nection see  Judge  Advocate  General’s  opinion  of  March  5,  1930,  File  OL/P1&-1 
(291214)  ; Attorney  General’s  opinion  of  May  19,  1930,  digested  in  C.  M.  O.  5, 
1930,  22,  and  Acting  Secretary  of  the  Navy’s  letter  to  the  Attorney  General  of 
March  18,  1931,  File  OL/P16-1  (300307) ). 


PRESUMPTION  OF  DEATH : body  not  recovered. 

An  enlisted  man  disappeared  from  tlie  U.  S.  S.  Pcmay  while  in  the  Yangtze 
River,  off  Hankow,  China,  having  been  last  seen  in  the  water  swimming  toward 
the  shore,  at  about  4.12  a.  m.,  May  11,  1930.  The  evidence  submitted  before  the 
court  of  inquiry  convened  at  the  time  indicted  that  his  disappearance  was  pre- 
meditated, deliberate,  and  of  his  own  volition,  and  not  accidental,  while  in  the 
status  of  a prisoner  at  large  awaiting  a summary  court  martial.  No  additional 
information  concerning  the  whereabouts  of  this  man  has  been  received  since  bis 
disappearance. 

A period  of  only  a little  more  than  one  year  having  elapsed  since  the  disappear- 
ance of  this  man,  no  legal  presumption  as  to  his  loss  of  life  arises  from  said  period 
of  absence  (File  00-Smith,  Harry  T/P7  (3)  (271115),  Jan.  5,  1928). 

In  view  of  the  fact  that  the  evidence  adduced  before  the  court  of  inquiry  in 
this  case  showed  that  this  man’s  disappearance  was  premeditated,  deliberate 
and  of  bis  own  violation,  and  not  accidental;  that  there  was  a probability  of 
his  having  succeeded  in  reaching  safety,  and  that  no  additional  information  has 
been  received  tending  to  indicate  that  he  did  or  did  not  come  to  his  death  by 
drowning  on  or  about  that  date,  held  that  without  additional  information,  it 
is  impossible  to  state  with  any  degree  of  certainty  that  said  man  has  lost  his 
life,  and  that  he  should  be  carried  on  the  rolls  of  the  Bureau  of  Navigation  as 
a deserter  (File:  MM-Sampson,  Jos.  V/A17-24  (310521),  June  8,  1931). 


PROMOTION:  officer  of  navy  carried  as  additional  numbeb. 

A captain,  U.  8.  Navy,  who  is  carried  as  an  additional  number  m tnat  grade 
because  of  his  advancement  for  eminent  and  conspicuous  conduct  under  the 
provisions  of  the  act  of  June  16,  1906  (34  Stat.  296;  34  U.  S.  C.,  sec.  343), 
requested  that  he  be  advanced  to  the  rank  of  rear  admiral  from  June  1,  1931. 
the  date  on  which  his  next  immediate  senior  was  promoted  to  that  rank. 
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The  records  of  the  Navy  Department  showed  that  after  the  advancement  of 
the  officer  next  senior  to  him,  this  officer  became  number  one  on  the  promotion 
list  of  captains  eligible  for  promotion.  [P.  29]  to  the  rank  of  rear  admiral, 
and  that  when  promoted  to  the  rank  of  rear  admiral  he  will  become  an  addi- 
tional number  in  that  grade. 

Held,  that  in  accordance  with  previous  decisions  of  the  Navy  Department 
(File  11130-23,  Feb.  25,  1914:  File  11130-26,  Jan.  8,  1915:  File  OO^Greenless, 
Halford  R/P17-2  (290211),  Feb.  20,  1929),  this  officer  may  not  be  legally  ad- 
vanced to  the  rank  of  rear  admiral  until  a vacancy  is  created  in  that  rank 
(File:  00-Taussig,  Jos.  K/P17-2  (310601),  June  16,  1931). 


RETIREMENT:  withdrawal  of  application  for,  after  thirty  years’  service. 

An  officer  of  the  Marine  Corps  submitted  request  for  retirement,  having  com- 
pleted thirty  years’  active  service  in  the  Marine  Corps  (sec.  1243,  R.  S. ; 10 
U.  S.,  C.,  sec.  943 ; made  applicable  to  the  Marine  Corps  by  sec.  1662,  R.  S. ; 34 
D.  S.  C.,  sec.  681).  This  request  was  forwarded  to  the  Secretary  of  the  Navy 
by  the  Major  Ceneral  Commandant  with  the  recommendation  that  it  be  ap- 
proved. Before  the  request  was  submitted  to  the  President,  it  was  withdrawn 
by  the  officer  concerned.  The  Major  General  Commandant  recommended  that 
said  officer  be  not  permitted  to  withdraw  his  application  for  retirement,  but 
that  his  original  request  be  presented  to  the  President  for  approval. 

Held,  that  in  this  case,  the  request  for  retirement  never  having  been  sub- 
mitted to  the  President,  it  was  within  the  power  of  this  officer  to  withdraw 
it,  the  same  as  in  the  case  of  resignation  prior  to  its  acceptance.  (See  Op. 
J.  A.  G.,  File  26262-2146,  Oct.  30,  1915;  id.,  File  26505-136,  approved  Nov.  19, 
1924;  Dig.  Army,  1912,  p.  815,  IV  D 1 ; Dig.  Army,  1912-1917,  p.  147;  see  also 
32  Op.  Atty.  Gen.  176,  May  1,  1930). 

Request  for  retirement  having  been  withdrawn,  there  was  nothing  to  sub- 
mit to  the  President  (File:  00-Shearer,  Maurice  E/F19-2  (310413),  June 
23,  1931). 

C.  M.  O.  7—1931 

I P.6]  CHARGES  AND  SPECIFICATIONS : duplication  of  charges;  drunk- 
enness ; CONDUCT  to  the  prejudice  of  good  order  and  discipline. 

CLEMENCY : recommendation  for,  approved. 

PROBATION : officer  sentenced  to  dismissal. 

Chief  Pay  Clerk  John  J.  MacDonald,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  Cruisers,  Scouting  Force,  U.  S.  Fleet,  on 
board  the  U.  S.  S.  Cincinnati,  on  June  17,  1931,  and  was  convicted  of  the  fol- 
lowing charges: 

Charge  I. — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (inca- 
pacitated for  proper  performance  of  duties  from  previous  indulgence  in  intoxi- 
cating liquors). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

Four  of  the  five  members  of  the  court  recommended  the  accused  to  the  clem- 
ency of  the  reviewing  authority  “in  consideration  of  the  long  and  faithful 
service  of  the  accused,  and  of  the  testimony  of  the  character  witnesses  who 
appeared  before  the  court  and  expressed  unqualified  admiration  for  his  previous 
devotion  to  duty.” 

On  June  27,  1931,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  July  13,  1931,  the  Judge  Advocate  General  placed  the  following  remarks  on 
the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  case  of  Chief 
Pay  Clerk  John  J.  MacDonald,  U.  S.  Navy,  it  is  noted  that  the  accused  was 
convicted  of  (I)  ‘Drunkenness’  and  (II)  ‘Conduct  to  the  prejudice  of  good 
order  and  discipline’  (incapacitated  for  the  proper  performance  of  duty  due 
to  previous  indulgence  in  intoxicating  liquor). 
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“2.  The  evidence  shows  that  both  of  the  above  charges  are  based  upon 
the  same  circumstances  and  they  are  so  drawn  as  to  provide  for  the 
exigencies  of  proof.  The  evidence  adduced  at  the  trial  establishes  that  the 
offense  which  the  accused  committed  was  drunkenness  and  not  conduct  to 
the  prejudice  of  good  order  and  discipline,  and  it  is  therefore  the  opinion 
of  this  office  that  the  accused  should  have  been  acquitted  of  the  latter 
charge.  Accordingly,  it  is  recommended  that  the  findings  under  charge  II 
and  specification  thereunder  be  set  aside  (C.  M.  O.  5,  1930,  4). 

“3.  Subject  to  the  foregoing  remarks,  it  is  the  opinion  of  this  office  that 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening 
authority  thereon,  are  legal.  * * *” 

[P.  7]  On  July  14,  1931,  the  Chief  of  the  Bureau  of  Navigation  stated,  in  part, 
as  follows : 

“In  view  of  the  recommendation  for  clemency  signed  by  four  members 
of  the  court,  it  is  further  recommended  that  the  sentence  of  dismissal  ad- 
judged by  the  court  be  remitted  on  the  condition  that  the  accused  conduct 
himself  to  the  satisfaction  of  the  Secretary  of  the  Navy  during  the  remain- 
der of  his  service  on  the  active  list  of  the  Navy ; otherwise,  the  sentence 
in  this  case  will  be  executed  at  any  time  at  the  discretion  of  the  Secretary 
of  the  Navy.” 

On  July  21,  1931.  the  Secretary  of  the  Navy  approved  the  remarks  and 
recommendation  of  the  Judge  Advocate  General,  and  accordingly  set  aside  the 
findings  under  charge  II  and  specification  thereunder.  On  the  same  date  he 
submitted  the  record  of  proceedings  to  the  President  of  the  United  States  with 
the  recommendation  that  the  sentence  be  confirmed.  However,  it  was  recom- 
mended that  the  sentence  of  dismissal  be  remitted  on  the  condition  that  the 
accused  conduct  himself  in  a manner  satisfactory  to  the  Secretary  of  the  Navy 
during  the  remainder  of  his  service  on  the  active  list  of  the  Navy,  otherwise 
the  sentence  to  be  executed  at  any  time  during  the  said  period  at  the  discretion 
of  the  Secretary  of  the  Navy. 

On  July  21,  1931,  the  sentence  was  confirmed  by  the  President,  subject  to 
the  recommendation  of  the  Secretary  of  the  Navy,  which  was  approved. 


CLEMENCY  : exercise  of,  by  court. 

Boatswain  Marion  B.  Self,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Commander  in  Chief,  Asiatic  Fleet,  on  board  the  U.  S.  S.  Houston, 
on  June  5, 1931,  and  was  convicted  of  the  following  charges  : 

Charge  I. — Drunkenness. 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (using  alcoholic  liquor  for  drinking  purposes  on  board  ship). 

The  court  sentenced  the  accused  to  lose  twelve  months  seniority  in  the  date 
of  his  warrant  as  boatswain ; to  lose  corresponding  rank  in  the  list  of  boatswains 
of  the  Navy ; and  to  lose  twenty-five  dollars  of  his  pay  per  month  for  a period 
of  one  year,  total  loss  of  pay  amounting  to  three  hundred  dollars. 

On  June  17,  1931,  the  convening  authority  placed  the  following  remarks  on  the 
record : 

“The  convening  authority  notes  the  light  sentence  awarded  in  this  case 
for  one  of  the  most  serious  offenses  against  naval  discipline.  If  the  court 
feels,  that  from  the  evidence  adduced,  there  are  mitigating  circumstances 
it  should  make  a recommendation  to  clemency  and  not  [P.  8]  exercise 
this  right  itself.  In  view  of  the  fact  that  the  evidence  shows  that  Boatswain 
Self  has  maintained  an  unblemished  record  for  nineteen  years  previous  to 
the  offense  for  which  he  was  tried  and  in  order  that  he  may  not  escape 
punishment,  the  proceedings,  findings,  and  sentence  of  the  general  court 
martial  in  the  foregoing  case  of  Marion  B.  Self.  Boatswain,  U.  S.  Navy,  are 
approved.  He  will  be  released  from  arrest  and  restored  to  duty.” 

On  July  25,  1931,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 
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MARRIAGE  : officer  convicted  of  marrying  while  midshipman,  in  violation  of 

naval  academy  regulation  and  custom  of  the  naval  service. 

CLEMENCY : exercise  of,  by  court. 

Ensign  Richard  S.  Cass,  U.  S.  Navy,  was  tried  by  general  court  martial  by  order 
of  commander,  Battle  Force,  United  States  Fleet,  on  board  the  U.  S.  S.  West 
Virginia,  on  June  8,  1931,  and  was  convicted  of  the  following  charge:  Conduct  to 
the  prejudice  of  good  order  and  discipline  (marrying  while  a midshipman  in  viola- 
tion of  Naval  Academy  regulation  and  custom  of  the  naval  service). 

The  court  sentenced  the  accused  to  lose  twenty-five  numbers  in  his  grade. 

On  June  16,  1931,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence,  subject  to  the  statement  that  “the  court  by  the  nature  of  its  sentence 
has  exercised  clemency  which  is  the  prerogative  of  the  convening  authority.” 

On  June  30,  1931,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 

On  July  2,  1931,  the  Chief  of  the  Bureau  of  Navigation  stated,  in  part,  as 
follows : 

“2.  This  Bureau  concurs  in  the  remarks  of  the  commander,  Battle  Force, 
U.  S.  Fleet,  that  the  court  has  by  the  nature  of  its  sentence  exercised  clemency, 
which  is  the  prerogative  of  the  convening  authority,  and  recommends  ap- 
proval of  the  sentence  only  that  the  accused  may  not  entirely  escape  punish- 
ment.” 

On  July  3,  1931,  the  Secretary  of  the  Navy  approved  the  remarks  of  the  Chief 
of  the  Bureau  of  Navigation. 


WITNESSES : counsel  for  accused  as  defense  witness. 

CLEMENCY : recommendation  for,  approved. 

Lieutenant  (Junior  Grade)  Eugene  F.  McDaniel,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  commander  in  chief,  United  States  Fleet, 
on  board  the  U.  S.  S.  Oglala,  [P.  9]  on  May  26,  1931,  and  was  convicted  of  the 
following  charge:  Culpable  inefliciency  in  the  performance  of  duty  (having  been 
regularly  assigned  as  ship’s  service  store  officer,  failed  to  supervise  and  direct 
properly  the  administration  and  conduct  of  business  of  the  ship’s  service  store). 

The  court  sentenced  the  accused  to  lose  seventy-five  numbers  in  his  grade. 

The  members  of  the  court  “strongly”  recommended  the  accused  to  the  clemency 
of  the  reviewing  authority  “in  consideration  of  the  inexperience  of  the  accused 
and  the  absence  of  evil  motive  believed  by  the  court  to  have  existed  in  connection 
with  the  offense  set  out  in  the  specification  of  the  charge.” 

On  June  30,  1931,  the  convening  authority  placed  the  following  remarks  on  the 
record : 

“The  convening  authority  notes  that  on  page  10  the  accused  objected  to  the 
answer  to  question  35  and  that  the  objection  was  sustained.  The  court  should 
have  directed  that  this  answer  be  stricken  from  the  record. 

“Also,  on  page  20,  it  is  noted  that  Lieutenant  (Junior  Grade)  Dwight  M. 
Agnew,  U.  S.  Navy,  counsel  for  the  accused,  was  called  as  a defense  witness 
at  this  stage  of  the  prosecution  to  support  the  accused’s  contention  that  the 
record  of  proceedings  of  the  board  of  investigation  was  not  admissible.  The 
record  should  show  that  permission  was  granted  by  the  court  for  this  depar- 
ture from  the  regular  procedure. 

“However,  these  errors  are  technical  and  do  not  invalidate  the  proceedings, 
nor  prejudice  the  rights  of  the  accused. 

“Subject  to  the  above  remarks,  the  proceedings  of  the  general  court 
martial  in  the  foregoing  case  of  Lieutenant  (Junior  Grade)  Eugene  F. 
McDaniel,  U.  S.  Navy,  are  approved.  The  findings  and  sentence  are  ap- 
proved. This  case  represents  gross  carelessness  and  shows  inexperience 
in  the  handling  of  financial  affairs.  There  is  a total  lack  of  criminality ; 
therefore,  due  to  these  facts  and  the  court’s  unanimous  recommendation 
to  clemency,  the  sentence  of  the  accused  is  mitigated  to  a loss  of  five  (5) 
numbers  in  his  grade. 

“Lieutenant  (Junior  Grade)  Eugene  F.  McDaniel,  U.  S.  Navy,  will  be 
released  from  arrest  and  restored  to  duty.” 
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On  July  25,  1931,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority, 
were  legal. 


[P.  10]  CHALLENGES  : membees  of  court  by  accused  ; pkocedure. 

Accused  objected  to  the  court,  with  the  exception  of  one  member,  and  the 
court  sustained  the  challenge,  excusing  the  court  from  sitting  as  members  in 
the  case. 

While  section  622,  Naval  Courts  and  Boards  provides  that  the  accused  shall 
have  the  right  of  challenge,  such  right  is  limited  to  the  challenge  of  individual 
members  only  and  does  not  authorize  a plural  challenge  or  one  going  to  the 
entire  array  of  the  court.  (See  sec.  626,  Naval  Courts  and  Boards;  C.  M.  O.  6, 
1928,  11.)  It  follows  that  the  court  in  this  case  should  not  have  sustained  the 
plural  challenge  of  the  accused  but  should  have  directed  that  the  challenge  be 
made  in  proper  form,  it  appearing  from  the  record  that  valid  grounds  of  objec- 
tion existed. 

From  the  record  of  proceedings  in  this  case,  it  appeared  that  the  convening 
authority  knew  that  the  accused  had  valid  grounds  for  objecting  to  five  of  the 
six  officers  comprising  the  membership  of  the  court.  In  this  connection  atten- 
tion was  invited  to  the  provisions  of  section  578,  Naval  Courts  and  Boards,  as 
follows : “No  officer  should  be  named  as  a member  against  whom  * * * the 

accused  can  reasonably  object  when  called  upon  to  exercise  the  privilege  of 
challenge.” 

The  record  disclosed  that  the  new  court  met  and  commenced  the  trial  anew. 
The  new  precept  bore  a date  subsequent  in  time  to  that  appearing  on  the 
charges  and  specifications  and  contained  nothing  to  show  that  the  new  court 
was  authorized  to  take  up  the  trial  of  this  case  (C.  M.  O.  8,  1928,  11).  Section 
628,  Naval  Courts  and  Boards,  prescribes  in  great  detail  the  procedure  to  be 
followed  by  the  court  and  convening  authority  when,  due  to  challenges,  the 
membership  of  the  court  is  reduced  below  a legal  quorum*  and  section  928, 
note  16,  variation  (2),  sets  forth  the  proper  form  for  the  new  precept.  None 
of  the  provisions  of  these  sections  were  observed  in  this  case. 

Although  each  of  the  several  matters  commented  on  above  constituted  a 
serious  irregularity,  it  was  not  considered  that  any  of  them  was  of  sufficient 
gravity  to  invalidate  the  proceedings  in  the  case  (File:  MM-Andert,  Chas. 
G/A17-20  (310611),  July  13,  1931,  approved  July  18,  1931). 


[P.  11]  1.  CHARGES  AND  SPECIFICATIONS:  more  serious  offense  should 

BE  SPECIFIED  ; SAME  ACT  CONSTITUTING  VIOLATION  OF  LOCAL  ORDER  AND 

ALSO  NAVY  REGULATIONS. 

2.  EVIDENCE  : insufficient  to  establish  prima  facie  case  ; unauthor- 

ized POSSESSION  OF  PROPERTY  OF  ANOTHER. 

3.  VALUE : to  be  proved  by  competent  evidence,  where  alleged  in  speci- 

fication. 

4.  JUDICIAL  NOTICE : navy  regulations. 

5.  CHARGES  AND  SPECIFICATIONS:  specification  defective,  fail- 

ing TO  ALLEGE  AN  OFFENSE  ; ENTERING  CARGO  HOLD. 

6.  SETTING  ASIDE : finding  on  one  specification,  and  proceedings 

AJND  FINDING  ON  ANOTHER,  SUMMARY  COURT  MARTIAL. 

7.  CLEMENCY : recommendation  for,  to  be  made  by  members  of  court. 

(1)  The  second  specification  in  the  case  of  the  accused  alleged  that  he  did, 
“in  violation  of  a lawful  ship’s  order  duly  promulgated  by  the  commanding  officer 
thereof,”  wilfully  and  knowingly  have  in  his  possession  without  permission  from 
proper  authority  a jumper  of  the  value  of  about  one  dollar  and  fifty  cents,  and 
one  pair  of  white  trousers  of  the  value  of  about  one  dollar,  the  property  of  other 
persons  in  the  Navy.  This  offense  should  have  been  alleged  as  a violation  of 
article  122,  Navy  Regulations,  1920,  rather  than  as  a violation  of  a local  ship’s 
order  (C.  M.  O.  3,  1929,  22). 

(2)  There  was  no  evidence  adduced  justifying  an  inference  that  the  above- 
mentioned  clothing  was  the  property  of  any  person  other  than  the  accused.  The 
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offense  proved  by  the  evidence,  if  any,  was  that  of  failing  to  have  the  articles  of 
clothing  properly  “D.  C.’d,”  and  not  unauthorized  possession  of  the  property  of 
another.  Accordingly,  held , that  a prima  facie  case  was  not  established. 

(3)  Although  it  was  not  necessary  to  allege  the  value  of  the  clothing,  the  pos- 
session of  which  formed  the  basis  of  the  second  specification  in  this  case  (sec.  249, 
N.  C.  & B.,  charge  II,  spec.  13),  this  value  should  have  been  proved  by  competent 
evidence  in  order  to  justify  a finding  of  the  specification  proved  without  excepting 
the  words  stating  such  value  (sec.  202,  N.  C.  & B.,  1923). 

(4)  Inasmuch  as  a court  martial  must  take  judicial  notice  of  the  Navy 
Regulations  (sec.  198,  footnote  27,  N.  C.  & B.),  and  matters  of  which  judicial 
notice  can  be  taken  need  not  be  proved  (sec.  530,  N.  C.  & B.),  it  was  unneces- 
sary for  the  recorder  in  this  case  to  introduce  in  evidence  the  Navy  Regulations. 

(5)  The  third  specification  in  this  case  alleged  that  the  accused  did  know- 
ingly, wilfully,  and  without  proper  authority  enter  a certain  cargo  hold.  A 
specification,  in  order  to  allege  an  offense  of  which  a court  martial  can  take 
cognizance,  must  state  facts  which  constitute  a violation  of  some  law,  regulation, 
or  well-known  custom  of  the  service.  If  it  does  not,  the  circumstances  con- 
nected with  the  acts  alleged,  by  reason  of  which  such  acts  constitute  an  offense, 
must  be  set  out  with  particularity  (sec.  198,  N.  C.  & B.).  Since  an  entry 
into  space  assigned  to  another  is  [P.  12]  not  an  offense  unless  such  entry  be 
made  with  the  intention  of  committing  an  unlawful  act  therein  (C.  M.  O.  12, 
1925,  9 and  G.  M.<  O.  10,  1927,  17),  failure  to  allege  and  prove  such  intent  is  a 
fatal  omission.  Accordingly,  held,  that  the  third  specification  failed  to  allege 
an  offense. 

(6)  In  view  of  the  foregoing  the  Secretary  of  the  Navy  directed  that  the 
finding  on  the  second,  and  the  proceedings  and  finding  on  the  third,  specifications 
in  the  case  of  the  accused  be  set  aside.  The  proceedings  and  finding  on  the 
first  specification,  and  the  sentence,  being  legal  were  not  disturbed. 

(7)  It  was  further  noted  that  “the  court”  unanimously  recommended  the 
accused  to  the  clemency  of  the  reviewing  authority.  A recommendation  to 
clemency  is  an  action  by  individual  members  of  a court  and  not  by  the  court  as 
a body.  (In  this  connection  see  sec.  705,  Naval  Courts  and  Boards;  O.  M.  O.  2. 
1929,  9;  12,  1929,  7 ; 2,  1930,  13;  File:  MM-Wheeler,  William  F/A17-21  (310730), 
July  30,  1931). 


1.  CHARGES  AND  SPECIFICATIONS:  multiplicity  of  specifications,  sum- 

mary court  martial;  theft;  unauthorized  possession  in  violation  of  a 

LOCAL  ORDER. 

2.  SETTING  ASIDE : finding  on  specification,  multiplicity  of  specifications. 

3.  CHALLENGES : members  of  court  by  accused  ; procedure. 

Two  enlisted  men  were  tried  separately  under  two  specifications,  the  first 
of  which  alleged  theft  and  the  second,  unauthorized  possession,  in  violation  of 
a local  order,  of  the  same  property  alleged  in  the  first  specification  to  have  been 
stolen.  The  court  found  both  specifications  proved. 

(1)  The  second  specification  in  each  of  these  cases  was  apparently  preferred 
to  provide  for  the  exigencies  of  the  proof  as  developed  by  the  evidence  to  be 
adduced  (sec.  188,  N.  C.  & B.).  The  evidence  adduced  clearly  showed  that  the 
accused  was  guilty  of  the  more  serious  offense  of  theft,  and,  inasmuch  as  every 
theft  necessarily  includes  possession  of  the  property  stolen,  held,  that  the  second 
specification  in  each  case  should  not,  as  a separate  offense  from  the  theft,  have 
been  found  proved  (C.  M.  O.  10,  1925,  18). 

(2)  Accordingly,  the  Secretary  of  the  Navy  directed  that  the  finding  on  the 
second  specification  in  the  case  of  each  of  the  accused  be  set  aside.  The  pro- 
ceedings, the  finding  on  the  first  specification,  and  the  sentence  in  each  case, 
being  legal,  were  not  disturbed. 

(3)  It  was  further  noted  that  one  of  the  accused  challenged  each  and  every 
member  of  the  court  before  which  he  was  ordered  tried,  on  the  ground  that 
they  had  sat  in  the  other  case,  which  grew  out  of  the  salne  incident  as  that  for 
which  he  was  being  tried  [P.  13].  The  proper  procedure  for  challenging  mem- 
bers is  indicated  in  section  626.  Naval  Courts  and  Boards,  1923.  Accused  should 
have  made  his  objection  to  the  junior  member  of  the  court  and  had  that  indi- 
vidual challenge  decided  before  objecting  to  the  other  members.  In  order  to 
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expedite  the  completion  of  the  trial  the  accused  might,  at  the  time  of  his  objec- 
tion to  the  junior  member,  have  given  notice  that  he  intended  at  the  proper 
time  to  object  to  the  other  members.  The  convening  authority,  upon  being 
advised  of  the  challenge  and  of  the  accused’s  intention  of  challenging  the  other 
members,  should  then  have  appointed  three  new  members  and  by  the  same 
letter  have  relieved  the  members  against  whom  a valid  challenge  would  lie 
(sec.  809,  N.  C.  & B.).  It  would  also  appear  that  the  recorder  might  have  antici- 
pated challenges  of  the  members  in  this  case  and  have  suggested  to  the  con- 
vening authority  the  advisability  of  ordering  the  accused’s  trial  before  a different 
court  (sec.  578,  N.  C.  & B.). 

Inasmuch  as  the  blanket  challenge  of  the  members  in  this  case,  although 
irregularly  made,  was  sustained  and  a new  court  ordered  before  which  accused 
was  tried,  held,  that  the  irregularity  did  not  adversely  affect  the  interests  of 
the  accused  (File:  MM-White.  Merle  H/A17-21  (310711)  ; MM-Roller,  Andrew 
J/A17-21  (310711),  July  11,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENSE;  ATTEMPT  to  COMMIT  AN  OFFENSE — ESSENTIAL  ELEMENTS,  SUMMAEY 

COURT  MARTIAL. 

SETTING  ASIDE : proceedings  and  finding,  specification  fatally  defective. 

A summary  court-martial  specification  alleged  that  accused  did  “knowingly 
and  wilfully  without  proper  authority  attempt  to  bring  into  the  said  naval 
operating  base,  a bottle  containing  intoxicating  liquor. 

Held,  That  the  above  specification  was  fatally  defective  in  that  it  failed  to 
allege  an  offense.  The  allegation  that  the  accused  “did  * * * attempt  to 

bring  into”  the  operating  base  intoxicating  liquor  is  a mere  conclusion  of  the 
pleader,  and  is  insufficient,  unsupported  by  any  averment  of  the  act  or  acts  con- 
stituting the  attempt,  to  state  an  offense  of  which  a court  martial  can  take 
cognizance  (citing  File:  MM-Staggs,  Russell  L/A17-21  (310627),  June  27,  1931, 
C.  M.  O.  6,  1931,  p.  10;  sec.  200,  N.  C.  & B.). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings and  finding  on  this  specification  be  set  aside,  and  that  the  records  be  cor- 
rected accordingly.  The  proceedings  and  finding  on  another  specification,  and 
the  sentence,  being  legal,  were  not  disturbed  (File:  MM-Brawner,  Paul  R/A17-21 
(310730),  July  30,  1931). 


[P.  14]  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing 
to  allege  an  offense,  possession  of  another’s  liberty  CARD,  SUM- 
MARY COURT  MARTIAL. 

SETTING  ASIDE:  proceedings  and  finding  on  one  specification. 

Accused,  one  Gilliam,  was  tried  under  a specification  which  read  in  part  as 
follows : 

“In  that  * * * did  * * * wrongfully,  knowingly,  and  unlawfully 

have  in  his  possession  a liberty  card  bearing  the  name  of  one  Jullian,  R.  H., 
* * * said  liberty  card  not  having  been  issued  to  the  said  Gilliam  by 

proper  authority,  and  not  of  his  own,  as  he,  the  said  Gilliam  well  knew.” 

The  mere  possession  of  another’s  liberty  card  does  not  constitute  an  offense 
(C.  M.  O.  12,  1927,  19).  A specification  must  on  its  face  allege  facts  which 
constitute  a violation  of  some  law,  regulation,  or  custom  of  the  service  in  order 
to  charge  an  offense  of  which  judicial  notice  can  be  taken.  In  order  that  cogni- 
zance may  be  taken  of  an  offense  not  in  violation  of  a law,  general  regulation, 
or  well-known  custom  of  the  service,  such  offense  must  be  alleged  with  particu- 
larity (sec.  198,  Naval  Courts  and  Boards,  1923).  Inasmuch  as  the  specification 
in  question  did  not  have  the  requisite  qualifications  above  set  forth,  the  Secretary 
of  the  Navy  directed  that  the  proceedings  and  finding  on  this  specification  be 
set  aside.  The  proceedings  and  finding  on  another  specification,  and  the  sentence, 
being  legal,  were  not  disturbed  (File:  MM-Gilliam,  James  S/A17-21  (310730), 
July  30.  1931). 
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CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENSE — VIOLATION  OF  POST  REGULATION,  SUMMARY  COURT  MARTIAL. 

SETTING  ASIDE : proceedings  and  finding,  specification  fatally  defective. 

A summary  court-martial  specification  alleged  that  accused,  without  permis- 
sion from  proper  authority,  wore  khaki  uniform  in  violation  of  a lawful  post 
regulation,  providing  as  follows : “The  uniform  for  liberty  is  dress  blues,  with 
white  belts  and  russet  shoes,  or  civilian  clothing.” 

The  specification  referred  to  above  did  not  meet  the  requirements  of  section 
198,  Naval  Courts  and  Boards,  1923,  which  states,  in  part,  as  follows : 

“Thus  if  it  is  desired  to  charge  a violation  of  a special  order  local  to 
some  particular  ship  or  station,  the  specification  should  * * * show  that 

the  facts  constitute  a violation  of  such  special  order.” 

The  regulation  set  out  in  the  specification  in  this  case  did  not  prohibit  the 
wearing  of  khaki  uniforms,  except  on  liberty.  Since  [P.  15]  it  was  not  alleged 
that  the  accused  was  on  liberty,  there  was  no  circumstance  shown  which  brought 
him  within  the  operation  of  the  regulation,  the  violation  of  which  was  intended 
to  be  alleged.  The  averment  that  the  accused  wore  khaki  uniform  “in  violation 
of  a lawful  post  regulation”  constituted  a mere  conclusion  of  the  pleader  which 
was  unsupported  by  the  facts  alleged  (C.  M.  O.  10,  1930,  12). 

In  view  of  the  failure  of  this  specification  to  allege  an  offense,  as  set  forth 
above,  the  Secretary  of  the  Navy  directed  that  the  proceedings  and  finding 
thereunder  be  set  aside,  and  that  the  records  of  the  accused  be  corrected  accord- 
ingly. The  proceedings  and  finding  under  another  specification,  and  the  sentence, 
being  legal,  were  not  disturbed  (File:  MM-Davies,  Paul/A17-21  (310780),  July 
30,  1931). 


1.  CHARGES  AND  SPECIFICATIONS:  specification  defective — (a)  jurisdic- 

tion OVER  ACCUSED  NOT  SHOWN  ; ALLEGATION  AS  TO  PLACE  OMITTED ; ( b ) 

ESSENTIAL  ELEMENT  OF  OFFENSE  NOT  ALLEGED — POSSESSION  OR  INTRODUCTION 
OF  INTOXICATING  LIQUOR;  (c)  AMBIGUOUS;  ATTEMPT  TO  COMMIT  AN  OFFENSE — 
ESSENTIAL  ELEMENTS. 

2.  SETTING  ASIDE  : proceedings,  findings  and  sentence,  specification  fatally 

DEFECTIVE  ; FORMER  JEOPARDY,  DECK  COURT. 

A deck-court  specification  read  as  follows : 

“In  that  George  H.  Lafoon,  F2c,  U.  S.  N.,  did,  on  or  about  April  11,  1931, 
with  intent  wrongfully  to  take  on  board  said  ship  a bottle  containing  intoxi- 
cating liquor,  have  in  his  possession  and  upon  his  person,  a bottle  containing 
intoxicating  liquor  as  aforesaid,  and  did  then,  not  having  proper  authority 
to  take  said  intoxicating  liquor  on  board  said  ship  for  medicinal  purposes, 
board  said  ship,  and  did  therein  and  thereby,  then  and  there,  wrongfully 
attempt  to  take  on  board  said  ship  intoxicating  liquor.” 

1.  (a)  It  was  noted  that  the  above  specification  failed  to  name  the  ship 
to  which  the  accused  was  attached.  This  omission,  followed  by  the  expression, 
“said  ship,”  not  only  made  the  specification  defective  as  to  syntax,  but  also 
left  it  failing  to  show  that  the  convening  authority,  and  therefore  the  court,  had 
jurisdiction  over  the  accused.  Furthermore,  the  requirement  of  section  206, 
Naval  Courts  and  Boards,  1923,  that  the  place  of  an  offense  be  alleged  with 
sufficient  particularity  to  inform  the  accused  with  certainty  of  the  offense  for 
which  he  is  being  tried,  and  to  enable  him  to  plead  the  proceedings  in  bar  to  a 
subsequent  prosecution  for  the  same  offense,  was  not  fulfilled.  The  omission 
to  name  the  ship,  however,  would  not,  for  these  reasons  alone,  be  of  sufficient 
gravity  to  invalidate  the  proceedings  (C.  M.  O.  8,  1928,  12). 

(&)  The  above  specification  was  obviously  intended  to  allege  either  a violation 
of,  or  an  attempt  to  violate,  article  118,  Navy  [P.  16]  Regulations,  1920.  In 
order  to  allege  a violation  of  this  regulation  by  the  possession  or  introduction 
of  intoxicating  liquor,  it  was  necessary  to  aver  that  the  possession  was  in,  or 
the  introduction  into,  a place  under  the  exclusive  jurisdiction  of  the  Navy  Depart- 
ment (C.  M.  O.  3,  1923,  9;  4,  1925,  18;  1,  1931,  27).  Stated  more  broadly, 
place  is  of  the  essence  of  an  offense  under  this  regulation,  and  the  omission 
of  the  place  from  a specification  intended  to  allege  such  an  offense  is  fatal. 
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(c)  It  was  further  noted  that  while  the  first  part  of  the  above  specification 
apparently  was  intended  to  allege  the  offense  of  unauthorized  possession  or 
introduction  of  intoxicating  liquor  on  board  a ship  of  the  Navy,  the  last  part  of 
the  specification  seemed  to  allege  an  attempt  to  commit  that  offense.  In  this 
connection,  section  213,  Naval  Courts  and  Boards,  1923,  reads  in  part  as  follows: 

“An  attempt  to  commit  a crime  consists  of  three  elements,  * * * (3) 

the  failure  to  consummate  it,  the  third  element  being  just  as  essential  as 
the  other  two.” 

If,  then,  the  accused  did,  with  liquor  in  his  possession  and  upon  his  person, 
“board  said  ship,”  it  is  obvious  that  the  offense  of  introducing  liquor  into  a 
place  under  the  exclusive  jurisdiction  of  the  Navy  Department  was  consum- 
mated, and  the  accused  could  not  be  guilty  of  the  offense  of  attempting  to 
introduce  liquor. 

(2)  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
proceedings,  finding,  and  sentence  in  the  case  of  the  subject-named  man  be  set 
aside,  and  that  his  records  be  corrected  accordingly.  Attention  was  invited 
to  the  fact,  however,  that  the  subject-named  man  might  legally  be  brought  to 
trial  again  for  the  offense  intended  to  be  alleged  in  this  case,  since  proceedings 
under  a fatally  defective  specification  do  not  constitute  former  jeopardy  (sec. 
649,  Naval  Courts  and  Boards,  1923:  File:  MM-Lafoon,  George  II/A17-22 
(310711),  July  11,  1931). 


1.  CLEMENCY : recommendation  for,  to  be  made  by  members  of  court. 

2.  SENTENCES:  executions  of,  held  in  abeyance — (a)  designation  of  place 

of  confinement;  (b)  statement  EE  release  from  arrest. 

(1)  Where  a recommendation  to  clemency  stated  that  “the  court”  unani- 
mously recommended  the  accused  to  the  clemency  of  the  reviewing  authority, 
attention  was  invited  to  Naval  Digest,  1916,  page  82,  paragraph  35,  and  to 
section  705,  Naval  Courts  and  Boards. 

The  convening  authority  approved  the  proceedings,  findings,  and  sentence 
in  this  case,  and  designated  the  naval  prison,  Cavite,  as  the  place  for  the 
execution  of  so  much  of  the  sentence  as  related  to  confinement.  He  then 
stated  that,  in  view  of  the  unanimous  recommendation  to  clemency  made  by 
the  court,  [P.  17]  the  sentence  was  held  in  abeyance  with  a view  to  withhold- 
ing the  execution  entirely  upon  the  successful  completion  of  a probationary 
period  of  twelve  months. 

2.  (a)  Held,  that  in  view  of  the  fact  that  the  whole  sentence  was  being  held 
in  abeyance,  the  convening  authority  should  not  have  designated  the  place  of 
confinement,  for  the  reason  that  the  place  of  duty  of  the  accused  might  in  the 
interval  be  changed  and  it  would  not  be  practicable  to  send  him  to  Cavite 
(sec.  915,  Naval  Courts  and  Boards,  note  71,  variation  7).  In  the  event  that 
accused’s  commanding  officer  should  order  execution  of  the  sentence,  the  place 
of  confinement  most  convenient  may  be  designated. 

(b)  In  view  of  the  fact  that  the  sentence  in  its  entirety  was  being  held  in 
abeyance,  it  was  assumed  that  the  accused  had  been  released  from  arrest  and 
restored  to  duty.  While  the  form  prescribed  in  section  915,  Naval  Courts  and 
Boards,  1923,  covering  this  particular  kind  of  an  action  does  not  include  a 
statement  to  the  effect  that  the  accused  has  been  released  from  arrest  and 
restored  to  duty,  it  is  believed  that  for  the  information  of  higher  reviewing 
authority,  the  convening  authority’s  action  should  contain  such  a statement. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Gibson,  Charles  C/A17-20  (310508),  July  1,  1931,  approved 
July  8,  1931). 


DECK  COURTS : procedure  ; evidence  adduced  insufficient  to  support  con- 
viction, proceedings  and  finding  set  aside. 

A deck-court  specification  alleged  absence  from  station  and  duty  after  leave 
had  expired  for  a period  of  about  two  hours  and  twenty-five  minutes.  The  ac- 
cused pleaded  not  guilty,  and  the  court  found  the  specification  proved  in  part, 
proved  except  the  words  “two  hours”  for  which  the  court  substituted  the  words 
“one  hour”  which  words  were  found  proved. 
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Only  one  witness  was  called  by  the  prosecution.  The  facts  established  by 
his  testimony  as  set  out  by  the  deck-court  officer  (sec.  978,  N.  C.  & B.,  footnote  10 
“Procedure”)  were  that  he,  witness,  had  made  a mistake  in  writing  out  the  re- 
port against  accused  and  that  the  accused  was  absent  one  hour  and  twenty-five 
minutes  and  not  two  hours  and  twenty-five  minutes. 

While  the  same  formality  is  not  required  in  the  conduct  of  a trial  by  deck 
court  as  is  prescribed  for  trials  by  general  or  summary  courts  martial,  a deck 
court  is  nevertheless  a judicial  tribunal,  and  the  general  provisions  applicable 
to  courts  martial  as  set  out  in  chapter  VII,  Naval  Courts  and  Boards,  1923,  are 
applicable  to  deck  courts  where  not  inconsistent  with  the  special  [P.  18]  in- 
structions relative  to  such  courts  (sec.  978  (10),  N.  C.  & B.).  Therefore,  the 
accused,  by  his  plea  of  not  guilty,  called  upon  the  Government  to  prove  by 
competent  evidence  every  material  averment  of  the  specification  (sec.  330,  N.  C. 
& B.).  The  evidence  adduced  in  this  case,  as  stated  by  the  deck-court  officer, 
failed  to  show,  among  other  things,  that  the  accused  was  absent  from  his  station 
and  duty  without  leave  from  proper  authority  after  his  leave  had  expired.  It 
was,  therefore,  wholly  insufficient  to  sustain  a finding  of  the  specification  proved, 
even  in  part. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding 
on  the  specification  in  question  be  set  aside.  The  proceedings,  the  finding  on 
another  specification,  and  the  sentence,  being  legal,  were  not  disturbed  (File: 
MM-Withers,  Frank  H/A17-22  ( 310711),  July  11,  1931). 


EVIDENCE : objection  to  introduction  of — record  failing  to  show  ruling  of 

COURT. 

The  accused  objected  to  certain  evidence  offered  by  the  prosecution,  but  the 
record  of  proceedings  contained  no  entry  as  to  the  court’s  ruling  on  the  admis- 
sibility of  that  evidence  as  required  by  section  476,  Naval  Courts  and  Boards. 
As  the  evidence  offered  was  considered  clearly  admissible,  held , that  the  rights 
of  the  accused  were  not  prejudiced  (File:  MM-Beckett,  Dwight  E/A17-20 
(310608),  July  16,  1931,  approved  July  25,  1931). 


EVIDENCE : prosecution  failing  to  offer,  after  plea  of  not  guilty  ; accused 

convicted  on  his  own  testimony  alone;  summary  court  martial;  finding 

AND  SENTENCE  SET  ASIDE. 

COUNSEL  FOR  ACCUSED  : duty  toward  accused. 

Accused  pleaded  “not  guilty”  to  a specification  alleging  that  while  acting  as 
guard  for  a prisoner,  he  did  “*  * * fail  to  exercise  the  necessary  alertness  and 
vigilance  required  of  him  in  the  performance  of  such  duty,  as  a result  of  w’hich 
neglect  the  said  * * * escaped  from  his  custody.”  The  prosecution  introduced 
no  evidence  but  rested  on  the  accused’s  admission  of  all  averments  of  the  speci- 
fication except  the  clause  set  forth  above. 

At  his  own  request,  the  accused  took  the  stand  on  his  own  behalf  and  his 
testimony  was  the  only  evidence  material  to  the  issue  which  was  adduced.  This 
testimony  established  that  the  prisoner  did  in  fact  escape,  but  it  failed  to  establish 
that  such  escape  was  due  to  the  failure  to  exercise  alertness  and  vigilance  on  the 
part  of  the  accused.  The  court  nevertheless  found  the  specification  proved. 

The  procedure  followed  by  the  court  in  this  case  was  highly  irregular.  The 
accused  by  his  plea  of  not  guilty  called  upon  the  [P.  19]  prosecution  to  prove 
all  the  averments  of  the  specification  preferred  against  him.  Until  the  prosecu- 
tion established  a prima  facie  case,  the  accused  was  not  required  to  produce 
any  evidence  whatever  (secs.  332  and  333,  Naval  Courts  and  Boards;  C.  M.  O. 
12,  1922,  7).  The  court,  by  failing  to  adduce  evidence  after  a plea  of  not  guilty, 
was  derelict  in  its  duty  to  the  Government  and  the  counsel  for  the  accused  (if 
accused  had  counsel)  failed  in  his  duty  to  protect  the  interests  of  the  accused 
by  attempting  to  prove  as  facts  allegations  of  the  specification  which  it  was 
the  duty  of  the  prosecution  to  prove  (C.  M.  O.  12,  1922,  7 and  C.  M.  O.  1, 
1931,  31). 

In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  finding  and 
sentence  in  this  case  be  set  aside  (File:  MM-Wilkerson,  Eddie  S/A17-22  ( 310626), 
July  11,  1931). 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 1613 

[C.  M.  O.  No.  7—1931] 

FINDINGS : acquittal  to  be  announced  in  open  court  ; procedure  where 

CERTAIN  SPECIFICATIONS  NOT  PROVED. 

Where  certain  specifications  of  the  charges  were  found  not  proved,  it  was 
noted  that  the  record  of  proceedings  did  not  show  that  the  provisions  of  section 
685,  Naval  Courts  and  Boards,  were  complied  with,  in  that  the  accused  was  not 
called  before  the  court  and  informed  that  these  specifications  had  been  found 
not  proved. 

Subject  to  the  foregoing,  and  certain  other  remarks,  the  proceedings,  findings, 
and  sentence  were  held  legal  (File:  MM-Willardson,  Grant  L/A17-20  ( 310324), 
July  7,  1931,  approved  July  9,  1931). 


FINDINGS : acquittal  to  be  set  forth  in  record  where  finding  is  not  guilty. 

The  findings  on  two  charges  were  recorded  as  follows : 

“And  that  the  accused,  * * * is  of  the  * * * charge  not  guilty.” 

In  recording  these  findings,  the  court  did  not  comply  with  the  provisions  of  section 
684,  Naval  Courts  and  Boards,  which  require  that  where  the  finding  is  “not  guilty” 
upon  any  charge,  the  explicit  statement  should  immediately  follow  that  the  court 
acquits  the  accused  of  such  charge.  Inasmuch,  however,  as  the  intention  of  the 
court  to  acquit  may  be  regarded  as  the  necessary  inference  from  its  findings 
upon  the  charge,  the  omission  of  the  customary  statement  expressing  such  an 
intention  is  not  material  (citing  C.  M.  O.  7,  1929.  14;  File:  MM-Willardson, 
Grant  L/A17-20  (310324),  July  7,  1931,  approved  July  9,  1931). 


[P.  20]  JOINDER,  TRIAL  IN:  findings — exceptions  to  be  made  if  one 

(OR  MORE)  OF  THE  ACCUSED  PERSONS  IS  ACQUITTED  AND  ONE  (OR  MORE)  CONVICTED. 

Three  enlisted  men  of  the  Marine  Corps  were  tried  in  joinder  on  two  charges. 
Two  of  the  accused  were  convicted  on  both  charges;  the  third  was  acquitted 
on  both  charges.  In  the  cases  of  the  two  who  were  convicted  the  court  found 
the  specifications  proved  without  eliminating  by  proper  exceptions  the  words 
showing  that  the  man  who  was  acquitted  was  a joint  participant  in  the  offenses 
(sec.  683,  Naval  Courts  and  Boards).  However,  this  irregularity  was  one  of 
form  and  not  sufficient  to  invalidate  the  proceedings  (C.  M.  O.  12,  1922,  6)  ; 
File:  MM-Beckett,  Dwight  E/A17-20  ( 310608),  July  16,  1931,  approved  July  25. 
1931). 


JUDICIAL  NOTICE : local  orders  or  regulations  of  a ship  or  station. 
SETTING  ASIDE : finding — essential  element  of  offense  not  proved. 

The  first  specification  under  which  accused  was  tried  alleged  that  he  did, 
in  violation  of  a lawful  and  duly  promulgated  ship’s  order,  play  cards  in  a 
closed  compartment  on  the  third  deck  of  his  ship.  He  pleaded  not  guilty,  but 
the  court  found  the  specification  proved,  which  finding  was  approved  by  the 
convening  authority. 

The  evidence  adduced  to  prove  the  specification  in  question  clearly  showed 
that  the  accused  did  play  cards  at  the  time  and  in  the  place  specified,  but  there 
was  no  evidence  whatsoever  in  proof  of  the  existence  or  promulgation  of  the 
ship’s  order  alleged  to  have  been  violated  by  the  accused’s  act.  Failure  to  prove 
by  competent  evidence  the  ship’s  order  alleged  to  have  been  violated  is  a fatal 
omission  (File:  MM-Gonzales,  Ralph  R/A17-21  (310611),  June  11,  1931,  citing 
C.  M.  O.  8,  1922,  16).  Accordingly,  the  Secretary  of  the  Navy  directed  that 
the  finding  on  the  first  specification  in  this  case  be  set  aside.  The  proceedings, 
finding  on  the  second  specification,  and  the  sentence  being  legal,  were  not 
disturbed  (File:  MM-Waters,  Henry  C/A17-21  (310730),  July  30,  1931). 
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PROBATION : expiration  of  enlistment  during — mitigation  of  probationery 

PERIOD,  SUMMARY  COURT  MARTIAL. 

RECORD  OF  PROCEEDINGS : arrangement  of,  summary  court  martial. 

The  bad-conduct  discharge  adjudged  in  the  case  of  the  accused  was  remitted 
by  the  convening  authority  on  condition  that  accused  maintain  a record  satis- 
factory to’  his  commanding  officer  during  a probationary  period  of  six  months. 
The  sentence  as  mitigated  was  approved  by  the  immediate  superior  in  [P.  21] 
command  on  July  11,  1931,  from  which  date  the  probationary  period  became 
effective,  terminating  on  January  10,  1932.  In  view  of  the  fact  that  accused’s 
enlistment  was  to  expire  on  September  25,  1931,  the  condition  imposed  was 
an  impossible  one  and,  accordingly,  the  Secretary  of  the  Navy  directed  that 
the  probationary  period  be  reduced  to  the  mainder  of  accused’s  current  enlist- 
ment, namely,  until  September  25,  1931. 

It  was  noted  that  the  record  of  proceedings  in  this  case  was  not  made  up 
in  accordance  with  chapter  IX,  Naval  Courts  and  Boards,  1923,  in  that  the 
actions  of  the  convening  authority  and  the  immediate  superior  in  command 
were  prefixed  instead  of  appended ; nor  was  the  record  bound  by  fasteners  as 
required  by  section  760,  Naval  Courts  and  Boards,  1923.  Such  failure  to  com- 
ply with  the  provisions  of  Naval  Courts  and  Boards  causes,  in  some  cases, 
separation  of  the  pages  of  records  and  unnecessary  confusion  (File:  MM-Silli- 
man,  Ivan  W/A17-21  (310730),  July  30,  1931;  See  also  File:  MM-Isbell,  Richard 
J/A17-21  (310730),  July  30,  1931,  re  “Probation”). 


RECORD  OF  PROCEEDINGS : errors  which  do  not  invalidate,  summary 

COURT  MARTIAL. 

In  reviewing  the  record  of  proceedings  of  a summary  court  martial,  the 
following  errors  were  noted : 

{a)  The  court  was  ordered  by  its  precept  to  convene  on  board  the  U.  S.  S. 
Sunnadm,  whereas  page  1 (top)  showed  that  the  court  actually  convened 
at  the  U.  S.  Navy  Yard,  Pearl  Harbor,  T.  H.  (See  sec.  600,  Naval  Courts 
and  Boards,  1923.) 

(&)  The  entry  at  the  top  of  page  3 should  have  been  “The  defense  offered 
no  evidence,”  instead  of  “The  accused  did  not  desire  to  call  any  witnesses.” 
(See  sec.  945,  footnote  54,  Naval  Courts  and  Boards,  1923.) 

(c)  The  record  did  not  show  that  the  accused  was  given  an  opportunity 
to  make  a statement.  (See  sec.  665,  Naval  Courts  and  Boards,  1923.) 

( d ) The  written  opening  argument  of  the  recorder  was  not  signed  by 
him.  (See  sec.  671,  Naval  Courts  and  Boards,  1923.) 

( e ) The  written  argument  of  the  accused  was  not  signed  by  the  party 
making  it.  (See  sec.  671,  Naval  Courts  and  Boards,  1923.) 

( f ) The  appendage  “D”  purporting  to  be  the  written  argument  of  the 
accused  was  attested  by  the  recorder  to  be  the  true  substance  of  the 
statement  made  by  the  accused. 

[P.  22]  (g)  The  record  did  not  show  that  the  acquittal  of  the  accused 

was  announced  in  open  court.  ( See  secs.  685  and  951,  footnote  69.  variation 
2,  Naval  Courts  and  Boards,  1923.) 

(70  The  action  of  the  convening  authority  was  omitted  from  the  record. 
(Sec.  960,  Naval  Courts  and  Boards,  1923.) 

(O  The  action  of  the  immediate  superior  in  command  or  senior  officer 
present  was  omitted  from  the  record.  (See  sec.  962,  Naval  Courts  and 
Boards,  1923.) 

(i)  The  notation  of  publication  was  omitted  from  the  record.  (See  sec. 
964,  Naval  Courts  and  Boards,  1923.) 

The  record  in  the  case  was  returned  in  order  that  the  omissions  indicated  in 
subparagraph  (d),  (c),  (h),  ( i ),  and  (./)  above  might  be  included  in  the  record. 
It  was  directed  that  when  thus  completed,  the  record  should  be  returned  to 
the  Navy  Department. 

While  the  numerous  errors  and  omissions  outlined  above  were  not  of  such  a 
nature  as  to  invalidate  the  proceedings,  they  indicated  carelessness  and  a lack 
of  knowledge  of  court-martial  procedure  on  the  part  of  the  convening  authoritv, 
the  members  and  recorder  of  the  court.  The  Secretary  of  the  Navy  directe'd 
that  the  officers  concerned  familiarize  themselves  with  this  important  phase  of 
their  duties  (File:  MM-OUie,  Harry  PI/A17-21  (310711),  July  11,  1931). 
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SENTENCES : loss  of  pay — date  from  which  execution  of,  begins,  deck 

COURT. 

Accused  was  sentenced  to  lose  $15  of  his  pay  for  the  period  June  20,  1931, 
to  July  4,  1931,  total  loss  of  pay  amounting  to  $15,  which  sentence  was  ap- 
proved by  the  convening  authority  on  June  28,  1931. 

In  case  of  a sentence  involving  loss  of  pay  the  date  from  which  the  execution 
of  such  sentence  begins  is  the  date  of  approval  by  the  proper  authority  (Naval 
Digest,  1921,  p.  149,  “Sentence,”  10).  Therefore  the  sentence  in  this  case  could 
not  operate  against  pay  accrued  prior  to  June  28,  1931  (sec.  701,  N.  C.  & B.). 
By  the  terms  of  the  sentence  it  could  not  include  pay  earned  subsequent  to  July 
4,  1931.  The  sentence  therefore  was  effective  only  as  to  pay  accruing  between 
June  28, 1931,  and  July  4,  1931.  Accordingly,  the  Secretary  of  the  Navy  directed 
that  so  much  of  the  sentence  involving  loss  of  pay  in  excess  of  that  accrued 
between  the  dates  of  June  28,  1931,  and  July  4,  1931,  inclusive,  be  set  aside 
(File:  MM-Myers,  Ray  R/A17-22  (310730),  July  30,  1931). 


[P.  23]  SENTENCES : mitigation  of,  involving  loss  of  pay — monthly  loss 
of  pay  increased  ; total  loss  decreased,  summary  court  martial. 

Accused  was  sentenced  “to  lose  forty-one  dollars  ($41)  per  month  of  his  pay 
for  a period  of  three  (3)  months,  total  loss  of  pay  amounting  to  one  hundred 
twenty-three  dollars  ($123).”  The  convening  authority  reduced  the  sentence  to 
“forty-one  dollars  and  forty  cents  ($41.40)  per  month  for  a period  of  two  (2) 
months,  total  loss  of  pay  amounting  to  eighty-two  dollars  and  eighty  cents 
($82.80).” 

Held:  The  action  of  the  convening  authority  in  increasing  the  loss  of  pay 
per  month  adjudged  by  the  court,  even  though  the  number  of  months  and  total 
loss  of  pay  adjudged  were  reduced,  violates  the  provisions  of  G.  M.  O.  9,  1924,  4, 
which,  although  overruled  in  part  by  C.  M.  O.  7,  1930,  13,  has  not  been  modified 
in  any  manner  in  regard  to  the  prohibition  placed  upon  an  increase  in  the 
monthly  loss  of  pay.  Accordingly,  the  Secretary  of  the  Navy  directed  that  so 
much  of  the  sentence  in  excess  of  a loss  of  pay  of  forty-one  dollars  ($41)  per 
month  for  two  months  be  set  aside  (File:  MM-Day,  George  E/A17-21  (310711), 
July  11,  1931). 


WITNESSES  : MEMBER  OF  COURT  AS  WITNESS  ; TO  BE  CONSIDERED  AS  CHALLENGED 

BY  ACCUSED,  SUMMARY  COURT  MARTIAL. 

The  senior  member  of  a summary  court  martial  gave  testimony  material  to  the 
issue  and  prejudicial  to  the  interests  of  the  accused,  and  then  resumed  his  seat 
as  a member.  There  was  nothing  in  the  record  to  the  effect  that  the  accused 
expressly  requested  that  this  officer  be  not  considered  as  challenged  after  he 
gave  his  testimony  (sec.  624,  N.  C.  & B.,  1923). 

In  view  of  the  foregoing,  the  record  of  proceedings  was  returned  to  the 
immediate  superior  in  command  and  the  Secretary  of  the  Navy  directed  that 
the  court  be  reconvened,  if  practicable,  for  the  purpose  of  setting  forth  in  its 
records  of  proceedings  in  revision  whether  or  not  the  request  of  the  accused 
that  this  officer  be  not  considered  challenged  was  in  fact  actually  made  and 
omitted  from  the  records  through  clerical  error.  If  not  practicable  to  reconvene 
the  court,  an  endorsement  to  that  effect,  together  with  all  correspondence, 
should  be  returned  to  the  office  of  the  Judge  Advocate  General  (File:  MM- 
Hageinan,  Lorin  W/A17-21  (310711);  MM-Moss,  Charles  H/A17-21  (310711), 
July  11,  1931). 


[P.  24]  ADJUSTED  COMPENSATION : service  and  persons  excluded — service 

UNDER  PROBATIONARY  COMMISSION  AS  SECOND  LIEUTENANT,  U.  S.  MARINE  CORPS. 

Section  202  (b)  of  the  World  War  Adjusted  Compensation  Act  of  May  19, 
1924  (38  U.  S.  C.,  sec.  602  (b) ) , provides  as  follows: 

“Sec.  202.  In  computing  the  adjusted  service  credit  no  allowance  shall  be 
made  to — 

***** 

“(b)  Any  individual  holding  a permanent  or  provisional  commission  or 
permanent  or  acting  warrant  in  any  branch  of  the  military  or  naval  forces, 
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or  (while  holding  such  commission  or  warrant)  serving  under  a temporary 
commission  in  a higher  grade — in  each  case  for  the  period  of  service  under 
such  commission  or  warrant  or  in  such  higher  grade  after  the  accrual  of  the 
right  to  pay  thereunder.  This  subdivision  shall  not  apply  to  any  noncom- 
missioned officer.” 

Held,  that  the  above-quoted  section  of  the  World  War  Adjusted  Compensation 
Act  prohibits  an  officer  holding  a probationary  commission  as  second  lieutenant 
in  the  Marine  Corps,  whether  serving  as  second  lieutenant  or,  while  holding  such 
commission,  serving  under  a temporary  commission  in  a higher  grade,  from 
receiving  the  benefits  provided  by  the  other  provisions  of  said  act  ( File : L13-2 
(23) /A2-15  (310513),  July  9,  1931,  citing  File  29469-98,  February  5,  1926;  File: 
OO-Clymer,  Jay  P/L13-2  (23)  (260610),  June  23,  1926;  6 Comp.  Gen.  784.  June  3, 
1927). 


COLLISION:  vessel  of  the  navy  with  privately  owned  barge — overtaken 

VESSEL  SLOWING  DOWN  TO  GIVE  RIGHT  OF  WAY  TO  A THIRD  VESSEL. 

On  August  26,  1930,  a collision  occurred  off  Battery  Point,  New  York,  between 
the  privately  owned  barge  Edward  McAllister  and  the  U.  S.  S.  Pentucket.  The 
evidence  offered  before  the  naval  board  of  investigation  held  in  this  case  showed 
that  the  Pentucket,  while  rounding  the  Battery,  was  following  astern  of  the 
tug  William  Simmons  towing  the  barge  Edward  McAllister  on  her  starboard  side, 
the  tug  and  tow  being  about  one  point  on  the  port  bow  of  the  Pentucket  and 
approximately  one  hundred  feet  ahead.  When  off  the  ferry  slips  at  Battery 
Point,  the  tug  William  Simmons  slowed  down  in  order  to  permit  a ferry  from 
Staten  Island  to  cross  ahead  and  make  her  New  York  slip.  The  Pentucket  coming 
up  astern  stopped  her  engines  but  did  not  [P.  25]  back  because  of  danger  of 
collision  with  a ferry  crossing  astern  from  Brooklyn  to  Manhattan.  Due  to  her 
close  proximity  to  the  barge  Edward  McAllister  the  Pentucket  was  unable  to  stop 
before  colliding  with  the  barge.  The  board  of  investigation  found  the  Pentucket 
to  be  responsible  for  the  collision  and  also  found  the  tug  William  Simmons  guilty 
of  contributory  negligence  for  conceding  the  right  of  way  to  the  ferry  that  crossed 
her  bow  which,  under  the  rules,  was  required  to  keep  out  of  the  way. 

Held,  that  full  responsibility  for  the  collision  rests  with  the  Pentucket  for 
failing  to  maintain  a position  far  enough  astern  of  the  William  Simmons  to 
have  permitted  the  Pentucket  to  guard  against  any  changes  of  course  or  speed 
of  the  William  Simmons.  The  act  of  the  William  Simmons  in  conceding  right- 
of-way  to  the  ferry  which  crossed  her  bow  is  not  considered  to  be  a fault 
which  can  impose  any  responsibility  on  her  since  she  was  free  to  navigate  with 
respect  to  any  vessel  astern  which  had  not  signified  her  intention  of  passing,  or 
made  her  presence  known,  in  any  way  that  she  saw  fit.  The  evidence  showed 
that  at  no  time  did  the  Pentucket  sound  any  whistle  signals  to  the  William 
Simmons,  and  that  the  latter  vessel  was  unaware  of  the  close  proximity  of  the 
Pentucket  (File:  L11-15/QM  (301216),  July  13,  1931,  citing  Holly  PaA'k-Ereder- 
ick  W.  Undemvood,  1930  A.  M.  C.,  650:  Industry -Viking,  29  Fed.  (2d)  29;  M.  J. 
Rudolph,  292  Fed.  740;  Alcinous- Artemis,  1930  A.  M.  C.,  653). 


CONTRACTS : bids — menominee  Indian  mills  as  bidder  for  naval  supplies  ; 

WAIVER  OF  FORMAL  GUARANTY  IN  CASE  OF. 

Held , that  the  Menominee  Indian  Mills,  a Federal  enterprise  forming  part  of 
the  official  duties  assigned  by  Congress  to  the  Secretary  of  the  Interior  (see 
act  of  March  28,  1908,  35  Stat.  51 ; act  of  May  18,  1916,  39  Stat.  157,  amending 
and  reenacting  section  3 of  the  act  of  March  28,  1908,  supra ; acts  of  June  12, 
1890,  26  Stat.  146;  June  28,  1906,  34  Stat.  547;  March  3,  1911,  section  26,  36 
Stat.  1076),  can  be  accepted  as  a qualified  bidder  for  furnishing  lumber  for  the 
Navy  in  competition  with  the  commercial  trade  generally,  and  that  such  bids 
are  to  be  received  and  considered  without  the  formai  guaranty  required  by 
section  3719,  Revised  Statutes  (34  U.  S.  C.,  sec.  562)  (citing  6 Comp.  Gen.  6, 
July  2,  1926;  L.  R.  N.  A.,  1921,  pp.  20-21;  Dugan  v.  United  States,  34  Ct.  Cls. 
458;  File:  QM/L4-2  (310528'),  July  3,  1931,  considering  16  Comp.  Dec.  800; 
id.,  858;  27  Op.  Atty.  Gen.  139;  18  Comp.  Dec.  580;  25  Comp.  Dec.  684;  Green 
v.  Menominee  Tribe  of  Indians,  47  Ct.  Cls.,  281,  233  U.  S.  558;  U.  S.  v.  Work, 
6 Fed.  (2d)  694). 
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[P.  26]  MISCONDUCT : injury  aboard  ship — conflicting  statements  ; un- 
availability OF  WITNESSES  DUE  TO  PASSAGE  OF  TIME. 

On  June  20,  1919,  a bugler,  U.  S.  Navy,  received  an  injury  to  his  right  foot, 
while  serving  on  board  the  U.  S.  S.  Arizonan.  According  to  the  entry  in  the 
medical  record,  while  the  ship  was  being  breasted  into  the  dock,  the  patient 
went  forward  and  stood  around  the  capstan  which  was  taking  in  the  line. 
When  a strain  was  put  on  the  line  the  capstan  stopped  due  to  the  lack  of 
power,  which  was  remedied  by  surging  the  line.  The  patient,  who  was 
standing  near,  put  his  foot  on  the  eccentric  rod  just  as  the  line  was  surged. 
The  eccentric  caught  his  foot  against  the  bed  plate  and  lacerated  the  foot. 
The  medical  officer  considered  the  accident  to  be  the  result  of  the  man’s  own 
misconduct  “in  view  of  the  fact  that  he  had  left  his  proper  station  and  inter- 
fered in  the  work  which  did  not  concern  him,  and  deliberately  put  his  foot 
into  the  machinery.” 

On  October  8,  1926,  this  man,  who  is  no  longer  in  the  naval  service,  requested 
an  investigation  of  his  case,  looking  toward  changing  the  official  records  to  show 
that  the  injury  was  received  in  the  line  of  duty.  ITe  stated  that  although  his 
rating  was  that  of  bugler,  the  various  ships’  officers  had  him  engaged  at  various 
deck  duties  in  addition  to  extra  duty  that  was  given  him  at  every  occasion.  In 
regard  to  the  accident  in  wrhich  he  was  injured  he  stated  that  “while  assisting 
the  crew  the  capstan  was  seized  and  the  surging  of  the  line  did  not  give  it 
momentum.  I kicked  the  eccentric  rod  of  the  capstan  at  the  same  time  that  the 
power  became  active  catching  my  right  foot  between  the  eccentric  rod  and  guard 
plate  severely  lacerating  and  maiming  said  foot.” 

In  view  of  the  apparent  conflict  between  the  medical  record  and  the  statement 
of  the  man  concerned,  the  Navy  Department  attempted  to  get  in  touch  with  the 
officer  who  was  commanding  the  Arizonan  at  the  time,  but  he  was  no  longer  in 
the  service  and  a letter  sent  to  his  last  known  address  was  returned.  The  Navy 
Department,  then,  on  January  10,  1927,  informed  the  man  concerned  that  his 
unsupported  statement  that  he  was  assisting  when  the  ship  was  being  breasted 
into  the  dock  was  not  sufficient  to  contradict  the  entry  which  appears  in  his 
record,  but  that  any  further  proof  submitted  by  him  would  be  considered  by 
the  Navy  Department. 

Additional  statements  have  now  been  submitted  by  this  man,  who  also  pointed 
out  the  difficulty  in  the  way  of  his  procuring  additional  evidence  because  of  the 
impossibility  of  locating  officers  or  crew  of  the  U.  S.  S.  Arizonan , who  served 
aboard  this  ship  at  the  time  of  the  accident,  and  who  were  naval  reservists.  The 
former  commanding  officer  was  finally  located  by  the  Navy  Department,  but  he 
stated  he  had  no  recollection  of  the  affair  and  had  no  records  to  consult. 

[P.  27]  Considering  all  the  circumstances  of  this  case  in  connection  with  serv- 
ice conditions,  it  was  considered  that  this  man’s  injury  was  due  merely  to  an 
error  of  judgment  and  that  the  misconduct  decision  entered  ,on  his  medical  record 
was  a mistake.  Accordingly,  held  that  the  disability  of  this  man  was  not  the 
result  of  his  own  misconduct  and  that  the  records  should  be  corrected  accordinglv 
(File:  MM-Myers,  Jas.  B/P2-5  (2)  (261008),  July  6,  1931). 


NAVAL  RESERVE : fleet  naval  reserve,  transferred  members — discharge 

FROM  RETIRED  LIST  OF  REGULAR  NAVY  IN  ORDER  TO  RECEIVE  VETERANS’  BUREAU 

compensation. 

Held,  than  an  enlisted  man  who  has  been  transferred  to  the  retired  list  of  the 
Regular  Navy  from  the  Fleet  Naval  Reserve  on  account  of  physical  disability 
(see  34  U.  S.  C.,  sec.  788),  may  be  discharged  therefrom,  upon  his  own  request, 
in  order  to  accept  compensation  from  the  Veterans’  Bureau  (File:  MR/P19-1 
(310508),  July  9,  1931,  citing  34  U.  S.  C.,  sec.  755;  Op.  J.  A.  G.  approved  July  22, 
1923,  File  28550-1427  : 4-3 ; see  also  in  this  connection  act  of  July  1,  1918,  40 
Stat.  719). 


NAVAL  RESERVE : fleet  naval  reserve,  transferred  members — discharge  on 

OWN  REQUEST  BECAUSE  OF  PHYSICAL  DISABILITY;  RELIEF  UNDER  SECTION  4756, 
REVISED  STATUTES,  AUTHORIZING  SERVICE  PENSIONS. 

While  the  provisions  of  law  relating  to  transfer  to  the  retired  list  of  the 
Regular  Navy  (act  of  March  2,  1929,  c.  489,  45  Stat.  1476,  34  U.  S.  C.,  Supp. 
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IV.,  sec.  785;  act  of  Feb.  28,  1925,  c.  374,  sec.  27,  43  Stat.  1088,  34  U.  S.  C., 
sec.  788),  provide  in  terms  that  enlisted  men  of  the  Navy  transferred  to  the 
Fleet  Naval  Reserve,  who  are  later  found  not  physically  qualified  “shall  be 
transferred  to  the  retired  list  of  the  Regular  Navy,”  held  that  these  provisions 
are  to  be  read  in  conjunction  with  the  provision  of  the  United  States  Code, 
title  34,  section  755,  which  authorizes  the  discharge  from  the  Naval  Reserve 
of  transferred  members  of  the  Fleet  Naval  Reserve  upon  their  own  request, 
and  that  if  upon  the  determination  that  a transferred  member  of  the  Fleet 
Naval  Reserve  is  not  physically  qualified  he  requests  that  he  be  discharged 
from  the  Naval  Reserve,  this  request  authorizes  his  discharge  therefrom  and 
renders  his  transfer  to  the  retired  list  of  the  Regular  Navy  unnecessary. 

Whether  or  not  an  individual  who  has  been  discharged  from  the  Naval 
Reserve  as  a transferred  member  after  twenty  years’  service  upon  his  own 
request  because  of  physical  disability,  may  be  granted  relief  under  section  4756, 
Revised  Statutes  (38  U.  S.  C.,  sec.  229),  providing  for  Navy  service  pensions, 
depends  upon  [P.  28]  whether  the  Secretary  of  the  Navy  is  satisfied  that  the 
applicant  comes  within  the  provisions  of  said  section,  which  fact  caq  only  be 
determined  after  the  application  for  this  relief  has  been  received. 

As  indicated  above,  held: 

(a)  A member  of  the  Fleet  Naval  Reserve  transferred  thereto  after  twenty 
years’  service,  and  thereafter  found  disabled,  may  be  discharged  from  the  Naval 
Reserve  on  his  own  request. 

(b)  An  individual  transferred  to  the  Fleet  Naval  Reserve  after  twenty 
years’  service  and  discharged  therefrom  on  his  own  request  on  account  of 
physical  disability,  may  be  granted  relief  under  section  4756  of  the  Revised 
Statutes  (38  U.  S.  C.,  sec.  229),  provided  the  Secretary  of  the  Navy  is  satisfied 
that  the  applicant  comes  within  its  provisions  (File:  QR1/L16-9  (310611),  July 
15,  1931). 


NAVIGABLE  WATERS : closing  of  weymouth  back  river,  mass.,  within  the 

BOUNDARIES  OF  THE  NAVAL  AMMUNITION  DEPOT,  HINGHAM,  MASS.,  TO  NONGOVERN- 
MENTAL USE. 

Question  whether  the  Navy  has  the  right  to  prevent  public  use  of  Weymouth 
Back  River  within  the  bounds  of  the  naval  ammunition  depot,  Hingham,  Mass. 

The  act  of  May  29,  1928  (45  Stat.  928;  50  U.  S.  C.,  sec.  83),  directed  the 
Secretary  of  War  and  the  Secretary  of  the  Navy,  through  a joint  board  of 
officers,  to  keep  advised  of  storage  supplies  of  ammunition  and  components 
thereof  for  use  of  the  Army  and  Navy,  “with  special  reference  to  keeping  such 
supplies  properly  dispersed  and  stored  and  to  preventing  hazardous  conditions 
from  arising  to  endanger  life  and  property  within  and  without  storage 
reservations.” 

From  the  facts  presented,  it  appeared  that  the  navigation  or  nongoyern- 
mental  use  of  Weymouth  Back  River  within  the  boundaries  of  the  Naval  Am- 
munition Depot  at  Hingham,  Mass.,  would  cause  hazardous  conditions  to  arise 
endangering  life  and  property  within  and  without  such  depot.  Under  these 
circumstances  it  may  very  well  be  contended  that  the  statute  above  referred 
to  makes  it  the  joint  duty  of  the  Secretary  of  War  and  the  Secretary  of  the 
Navy  to  prevent  such  conditions  from  arising,  and  vests  in  them  authority  to 
take  the  necessary  steps  to  that  end.  Three  alternatives  present  themselves: 
(1)  Abandoning  the  depot;  (2)  endangering  life  and  property  by  continuing 
its  use  in  violation  of  the  approved  safety  rules  (see  joint  report  approved 
by  the  Secretary  of  War  and  the  Secretary  of  the  Navy,  made  pursuant  to  act 
of  December  22,  1927,  45  Stat.  35,  published  as  House  Document  No.  199,  70th 
Cong.,  1st  sess.)  ; or  (3)  closing  to  navigation  and  nongovernmental  use  so 
much  of  the  river  as  lies  within  the  limits  of  the  depot. 

[P.  29]  Considering  these  alternatives,  held,  that  the  act  of  May  29,  1928, 
supra,  may  properly  be  invoked  as  authority  for  the  course  last  mentioned, 
provided  that  the  Secretary  of  War  and  the  Secretary  of  the  Navy  concur  that 
this  course  is  necessary  to  prevent  hazardous  conditions  from  arising  to  en- 
danger life  and  property  and  join  in  the  promulgation  of  the  necessary  regula- 
tions on  the  subject  (in  this  connection,  see  also  33  U.  S.  C.,  sec.  1;  File: 
H1-18/QH  (14) -Weymouth  Back  (301205),  July  16,  1931). 
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PAY  AND  ALLOWANCES:  officer  of  medical  corps  promoted  to  rank  of 

REAR  ADMIRAL;  COMPTROLLER  GENERAL’S  DECISION  CONSTRUING  EQUALIZATION  ACT. 

An  officer  of  the  Medical  Corps  on  March  9,  1929,  was  advanced  from  the 
rank  of  captain  to  that  of  rear  admiral  to  rank  from  May  27,  1921,  to  fill  a 
vacancy  caused  by  the  retirement  of  another  officer.  He  now  claims  the  differ- 
ence between  the  pay  and  allowances  of  captain  and  rear  admiral  (upper  half) 
from  June  10,  1926,  to  March  1,  1929,  inclusive,  basing  his  claim  on  provisions 
contained  in  sections  3 and  18  of  the  Equalization  Act  of  June  10,  1926  (44 
Stat.  717;  34  U.  S.  C.,  App.,  secs.  348b  and  348q),  as  follows: 

Sec.  3 * * * 

“When  the  report  of  the  board  shall  have  been  approved  by  the  President 
the  officers  recommended  therein  shall  be  deemed  eligible  for  selection  and 
shall  in  accordance  with  the  provisions  of  this  act  be  advanced  to  and  com- 
missioned in  the  rank  for  which  recommended,  and  when  so  commissioned 
each  such  officer  shall  be  given  in  his  new  commission  the  same  date  of 
rank  which  has  been,  or  in  due  course  will  be,  stated  in  the  commission 
in  such  rank  of  his  running  mate  assigned  him  in  accordance  with  this 
act:  Provided,  That  a staff  officer  who  is  recommended  for  advancement 
by  the  report  of  a selection  board  approved  by  the  President  shall  be  eli- 
gible for  advancement  to  a higher  rank  in  his  corps  under  the  provisions 
of  this  act  if  and  when  his  running  mate  or  an  officer  junior  to  such  run- 
ning mate  has  been  promoted  to  that  higher  rank  in  the  line  of  the  Navy 
or  when  a vacancy  in  that  rank  exists  in  the  line  of  the  Navy  which  will 
in  due  course  be  filled  by  the  promotion  of  his  running  mate  or  an  officer 
junior  to  his  running  mate:  Provided  further,  That  a staff  officer  selected 
and  advanced  in  accordance  with  the  provisions  of  this  act  shall  be  entitled 
to  the  pay  and  allowances  of  the  rank  to  which  so  advanced  from  the 
date  stated  in  his  commission,  but  should  such  date  stated  in  his  commis- 
sion be  prior  to  the  date  of  this  act  he  shall  be  [P.  30]  entitled  to  the 
pay  and  allowances  of  the  rank  to  which  so  advanced  from  the  date  of 
this  act:  * * * 

***** 

“Sec.  18.  All  staff  officers  of  the  rank  of  rear  admiral  now  on  the  active 
list  who  are  not  now  receiving  the  pay  and  allowances  of  the  upper  half  of 
such  rank,  and  all  staff  officers  who  may  hereafter  be  advanced  to  the 
rank  of  rear  admiral  on  the  active  list,  shall  receive  the  pay  and  allow- 
ances prescribed  by  law  for  rear  admirals  of  the  upper  half  from  the  date 
on  which  their  respective  running  mates  became  entitled  or  shall  hereafter 
become  entitled  to  such  pay  and  allowances : Provided,  That  no  staff  officer 
shall  become  by  virtue  of  this  act  entitled  to  any  increased  pay  or  allow- 
ances prior  to  the  date  of  this  act.” 

During  the  period  in  question  prior  to  the  retirement  of  the  officer  above 
referred  to,  there  were  in  the  Medical  Corps,  exclusive  of  additional  numbers, 
four  officers  with  the  permanent  rank  of  rear  admiral. 

The  Comptroller  General  in  his  decision  of  July  14,  1931  (A-36804),  disal- 
lowed this  claim,  stating  that  the  provisions  above  quoted  must  be  read  in 
connection  -with  the  provision  in  section  1 of  the  Equalization  Act,  which  is 
as  follows : 

“*  * * That  nothing  in  this  act  shall  be  construed  as  authorizing 

or  permitting  in  the  permanent  rank  of  rear  admiral,  exclusive  of  addh 
tional  numbers,  more  than  four  officers  of  the  Medical  Corps.  * * *” 

The  Comptroller  General  held  that  this  provision  clearly  means  that  there 
may  not  be  at  any  time  on  the  active  list  in  the  Medical  Corps,  exclusive  of 
additional  numbers,  more  than  four  officers  with  the  rank  of  rear  admiral,  and 
therefore  not  more  than  such  maximum  number  may  be  paid  as  such  for  any 
period  of  time.  The  quoted  provisions  of  sections  3 and  18  may  not,  therefore, 
be  construed  as  authorizing  payment  of  the  pay  and  allowances  of  the  rank 
of  rear  admiral  to  an  officer  advanced  to  that  rank  in  the  Medical  Corps  so 
long  as  the  maximum  number  authorized  in  that  rank  is  filled. 
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PAY  AND  ALLOWANCES:  rental  allowance— naval  reservist  on  active 

DUTY  TEMPORARILY  ASSIGNED  TO  SHORE  DUTY. 

Under  orders  of  July  16,  1930,  an  ensign,  U.  S.  N.  R.,  was  ordered  to  the 
U.  S.  S.  Wright  on  or  about  August  1,  1930,  for  assignment  to  duty  with  pay 
until  June  30,  1931.  On  May  15,  1931,  he  was  issued  orders  by  the  commander, 
Aircraft  Scouting  Force,  as  follows:  “You  are  hereby  assigned  to  temporary 
duty  [P.  31]  at  the  Fleet  Air  Base  Naval  Operating  Base,  Hampton  Roads, 
Va.”  These  latter  orders  contained  an  endorsement  by  the  Bureau  of  Navi- 
gation dated  June  3,  1931,  as  follows:  “Approved.  This  duty  is  considered  as 
paramount  to  your  duty  at  sea.” 

An  advance  decision  having  been  requested  of  the  Comptroller  General  as 
to  the  right  of  this  officer  to  payment  of  rental  allowance  from  May  8 to 
June  9,  1931,  inclusive,  the  Navy  Department  considered  such  decision  unneces- 
sary, but  held  that  under  the  instructions  contained  in  “Pay  Bill  Instructions,” 
paragraph  G-l  (d)  and  paragraph  A-6  (o)  (2)  (approved  by  the  Comptroller 
General  in  his  decision  of  October  29,  1927,  A-20283),  as  applied  to  the  facts 
disclosed  in  this  case,  this  officer  is  entitled  to  rental  allowance  from  May  15, 
1931,  the  date  of  his  assignment  to  temporary  shore  duty,  until  such  date 
as  his  temporary  shore  duty  was  officially  terminated.  In  this  connection  it 
was  considered  that  an  endorsement  should  be  placed  on  said  officer’s  orders 
of  May  15,  1931,  showing  the  date  of  termination  of  a temporary  shore  duty, 
and  that  a copy  of  such  orders  should  be  furnished  with  the  returns  of  the 
disbursing  officer. 

Further  held,  that  under  the  facts  presented,  the  officer  in  question  is  not 
entitled  to  rental  allowance  for  the  period  from  May  8 to  14,  1931,  inclusive 
(File:  00/L16-7  (310818),  July  1,  1931). 


UNIFORM  : UNAUTHORIZED  USE  OF,  BY  NAVAL  RESERVIST,  MEMBER  OF  PHILADELPHIA 

POLICE  FORCE. 

A member  of  the  Philadelphia  police  force,  who  held  the  rating  of  baker,  first 
class,  in  the  Naval  Reserve,  while  wearing  the  coat  and  hat  of  a chief  petty 
officer  of  the  Navy,  a blue  shirt  and  necktie,  purchased  two  pints  of  liquor  from 
one  Arthur  Witzig,  which  resulted  in  the  arrest  and  conviction  of  Witzig. 

Question  whether,  upon  the  facts  stated,  this  reservist  is  amenable  to  naval 
discipline  or  may  be  proceeded  against  in  the  civil  courts  for  unauthorized  wear- 
ing of  a naval  uniform. 

Jurisdiction  is  given  the  Navy  over  officers  and  enlisted  men  of  the  Naval 
Reserve  by  the  act  of  February  28,  1925,  section  10,  43  Stat.  1087  (34  U.  S.  C., 
sec.  758),  among  other  occasions,  while  such  officers  or  enlisted  men  are  “wear- 
ing a uniform  prescribed  for  the  Naval  Reserve.” 

This  reservist  was  guilty  of  violating  a number  of  naval  regulations,  namely, 
wearing  a naval  uniform  on  an  unauthorized  occasion  (see  art.  H-1714,  Bu.  Nav. 
Manual,  1925)  ; wearing  a uniform  of  a higher  rating  than  the  one  held  by  him 
in  the  Naval  Reserve  (see  par.  1,  Uniform  Regs.,  U.  S.  Navy).;  and  wearing 
unauthorized  articles  of  civilian  apparel  in  combination  with  the  major  por- 
tions of  the  uniform  intended  to  identify  [P.  32]  him  as  an  enlisted  man  of 
the  Navy  and  to  indicate  his  rating  therein  (see  pars.  3 and  12,  Uniform  Regs., 
U.  S.  Navy). 

Considering  the  foregoing,  held  that  such  violation  of  naval  regulations  by 
a member  of  the  Naval  Reserve  is  conduct  to  the  prejudice  of  the  good  order 
and  discipline  of  the  Navy  for  which  he  may  legally  be  brought  to  trial  by 
naval  court  martial. 

In  addition  to  the  foregoing,  attention  was  invited  to  the  fact  that,  under 
the  provisions  of  United  States  Code,  title  34,  section  755,  the  Secretary  may 
in  time  of  peace  discharge  an  officer  or  man  of  the  Naval  Reserve,  except  trans- 
ferred members  of  the  Fleet  Naval  Reserve,  for  any  act  which,  in  his  opinion, 
constitutes  good  and  sufficient  cause  therefor  within  the  meaning  of  said 
section.  Should  it  be  deemed  inexpedient  to  try  the  reservist  now  under  con- 
sideration, it  was  pointed  out  that  the  Secretary  of  the  Navy  may  exercise 
his  discretion  and  immediately  discharge  him  from  the  Naval  Reserve  (File: 
EM-Phila/JJ55-3  (310703),  July  16,  1931,  distinguishing  Sec.  Navy  decision 
of  March  1,  1929,  File  QR/P13-2  (281203)  ; 10  U.  S.  C.,  Supp.  IY,  sec.  1393, 
considered  but  held  inapplicable). 
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C.  M.  O.  8 — 1931 

[P  6]  1.  HEARSAY  EVIDENCE  : admissibility  of  statements  made  by  a de- 

ceased person:  (a)  as  against  his  interest;  (&)  as  a confession 

AGAINST  A COCONSPIRATOR. 

2.  NEW  TRIAL : accused  afforded  opportunity  to  request — prejudicial 

ERROR. 

3.  SETTING  ASIDE:  proceedings,  findings,  and  sentence — accused 

granted  new  trial. 

Pay  Clerk  Earl  W.  Gardner,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  commander  Destroyer  Squadrons,  Battle  Fleet,  on  board  the  U.  S.  S. 
Melville,  on  November  3,  1930,  and  was  convicted  of  tbe  following  charges: 

Charge  I. — Entering  into  a conspiracy  to  defraud  the  United  States  by  aid- 
ing another  to  obtain  the  payment  of  a false  claim. 

Charge  II. — Causing  to  be  presented  to  a person  in  the  naval  service  of  the 
United  States  for  payment  a claim  against  the  United  States,  knowing  said 
claim  to  be  false. 

Charge  III—  Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs., 
1,  entering  into  a conspiracy  to  defraud  the  United  States  by  agreeing  to  obtain 
the  payment  of  a false  claim  against  the  United  States;  2,  causing  to  be  pre- 
sented to  a person  in  the  naval  service  for  payment  a claim,  knowing  said  claim 
to  be  false  and  fraudulent). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service  and  to  be  imprisoned  at  hard  labor  in  such  prison  or  penitentiary 
as  the  convening  authority  might  designate  for  a period  of  twenty-four  months. 

On  December  19,  1930,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence,  subject  to  certain  remarks,  which  are  quoted  in  the 
opinion  of  the  Judge  Advocate  General,  set  forth  below. 

On  February  6,  1931,  the  Judge  Advocate  General  placed  the  following  re- 
marks on  the  record,  which  were  approved  by  the  Secretary  of  the  Navy  on 
February  7,  1931 : 

“1.  Pay  Clerk  Earl  W.  Gardner,  U.  S.  Navy,  was  tried  by  general  court 
martial  (November  3-7,  1930,  inclusive)  by  order  of  the  commander  De- 
stroyer Squadrons,  Battle  Fleet,  U.  S.  Fleet,  on  the  following  charges: 

“I.  ‘Entering  into  a conspiracy  to  defraud  the  United  States  by  aiding 
another  to  obtain  the  payment  of  a false  claim’  (1  specification). 

“II.  ‘Causing  to  be  presented  to  a person  in  the  Naval  service  of  the 
United  States  for  payment  a claim  against  the  United  States,  knowing 
said  claim  to  be  false’  (1  specification), 

“III.  ‘Conduct  to  the  prejudice  of  good  order  and  discipline’  (2  specifica- 
tions).” 

[P.  7]  The  specifications  of  the  charges  were  found  proved  and  the  accused 
guilty  of  all  charges. 

“2.  The  convening  authority  in  his  action  in  approving  the  proceedings,  find- 
ings, and  sentence  in  this  case  commented  in  part  as  follows : 

“ ‘In  reviewing  the  foregoing  case  it  is  noted  that  in  two  instances  the 
accused  objected  to  certain  questions  and  made  motions  to  strike  out  the 
answers  thereto  (p.  10  and  pp.  39-40)  on  the  ground  of  hearsay.  The  court 
improperly  overruled  these  objections  to  the  questions  which  necessarily 
called  for  hearsay  testimony  and  improperly  denied  the  motions  of  the 
accused  to  strike  out  those  parts  of  the  answers  which  recited  conversation 
with  certain  third  parties,  both  of  whom  were  available  to  the  court  as 
witnesses,  said  conversation  not  taking  place  in  the  presence  of  the  accused. 

“ ‘It  is  further  noted  that  on  pages  24,  39,  40,  54,  and  56,  hearsay  evidence 
purporting  to  be  conversation  with  and  statements  made  by  the  deceased 
Thompson,  was  also  admitted  over  the  objections  of  the  accused.  This 
evidence  was  apparently  admitted  by  the  court  on  the  assumption  that  the 
statements  made  by  the  deceased  Thompson  were  detrimental  to  his  (Thomp- 
son’s) own  interest  and  therefore  were  admissible  under  the  exception  to 
the  hearsay  rule  governing  declarations  of  a deceased  person  against  his 
own  interest.  Although  some  of  this  evidence  was  undoubtedly  against  the 
interest  of  the  deceased  declarant  and  was  admissible,  in  the  opinion  of  the 
219891 — 40 — vol.  2 32 
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convening  authority,  the  remainder  of  this  evidence  which  was  not  against 
the  interest  of  the  declarant,  particularly  those  portions  wdiich  concerned 
the  accused,  does  not  fall  within  any  exception  to  the  hearsay  rule  and  was 
inadmissible.  The  court  therefore  should  have  sustained  the  objections  of 
the  accused  in  so  far  as  they  applied  to  such  portions  of  the  statements 
made  by  the  deceased  Thompson  which  were  not  against  the  declarant’s 
interest. 

“ ‘However,  while  the  admission  of  the  testimony  referred  to  above  is 
regarded  as  improper  it  is  not,  in  the  opinion  of  the  convening  authority, 
sufficiently  prejudicial  to  the  interest  of  the  accused  to  invalidate  the  pro- 
ceedings, there  being  ample  evidence,  other  than  that  improperly  admitted 
as  noted  above,  to  sustain  the  findings  on  the  charges  and  the  specifications 
thereunder.’  ” 

(la)  “3.  This  office  is  in  full  accord  with  the  remarks  of  the  convening  author- 
ity contained  in  the  first  and  second  paragraphs  quoted  above,  with  the  excep- 
tion of  that  part  of  the  second  paragraph  in  which  he  referred  to  certain  parts 
of  the  declarations  of  the  deceased  Thompson  as  being  properly  admitted  on  the 
ground  [P.  8]  that  such  declarations  constitute  an  exception  to  the  hearsay 
rule  in  that  such  declarations  were  against  the  declarant’s  interests.  This 
office  cannot  concur  in  the  correctness  of  this  rule  as  applying  to  criminal  cases. 
The  testimony  referred  to  by  the  convening  authority,  and  particularly  that 
appearing  on  pages  24,  39,  and  40,  and  the  admission  of  the  documentary  evi- 
dence (exhibit  10)  on  page  54,  was  clearly  hearsay,  and  as  it  comes  within  no 
exception  to  the  ‘hearsay  rule’  was  inadmissible.  To  permit  such  testimony  to 
be  received  in  evidence,  as  was  done  in  this  case  in  connection  with  what  was 
said  by  the  deceased  Thompson,  would  in  effect  be  permitting  a person  to  testify 
against  the  accused  without  the  accused  having  full  opportunity  to  cross- 
examine  such  person ; in  other  words  the  accused  in  such  a case  is  denied  the 
right  to  be  confronted  with  the  witnesses  against  him  as  provided  for  in  the 
sixth  amendment  to  the  Constitution. 

(1&)  “4.  It  is  thought  advisable  at  this  point  to  consider  the  possibility  of 
admitting  the  statements  (oral  and  written)  made  by  the  deceased  Thompson  for 
the  purpose  of  using  such  declarations  as  a confession  against  a coconspirator. 
This  office  does  not  believe  that  the  facts  developed  in  this  case  justify  the  use 
of  such  declarations  of  a deceased  third  party  against  the  accused.  While  the 
evidence  in  this  case  shows  prima  facie  the  existence  of  a conspiracy  between  the 
accused  and  the  deceased  Thompson,  the  admissions  and  declarations  (for  the 
purpose  of  this  case,  considered  as  confessions)  were  not  made  until  after  the 
conspiracy  had  ceased  to  exist. 

“5.  In  order  to  be  admissible  against  a coconspirator  it  must  be  shown  that 
admissions  and  declarations  of  another  involved  in  the  conspiracy  were  made 
during  the  existence  of  and  in  furtherance  of  the  conspiracy  (sec.  365,  Naval 
Courts  and  Boards,  1923;  Underhill’s  Criminal  Evidence,  3d  Ed.,  sec.  719,  p.  963). 
As  the  statements  of  the  deceased  Thompson  were  not  made  until  after  the  con- 
spiracy had  terminated,  they  cannot  in  this  case  be  used  against  the  accused  as 
a confession  by  a joint  conspirator. 

“6.  It  is  the  opinion  of  this  office,  in  view  of  the  foregoing,  that  the  court’s 
action  in  admitting,  over  objection,  any  of  the  declarations  (oral  or  written)  of 
the  deceased  Thompson  was  in  error  and  should,  in  accordance  with  the  motion 
of  the  accused,  have  been  stricken  from  the  record. 

“7.  This  office  cannot  agree  with  the  conclusion  of  the  convening  authority,  as 
noted  in  the  third  paragraph  of  his  action  quoted  above,  that  the  reception  of  the 
hearsay  evidence  referred  to  was  nonprejudicial.  The  Navy  Department,  in 
reviewing  this  record,  cannot  determine  what  effect  such  testimony  had  upon 
the  court  in  arriving  at  its  findings  and  sentence.  The  nature  of  the  hearsay 
evidence  admitted,  however,  would  seem  to  preclude  the  conclusion  that  it  had  no 
substantial  effect  upon  the  court’s  [P.  9]  findings.  It  is  the  opinion  of  this 
office,  therefore,  that  the  errors  committed  by  the  court  were  in  fact  highly 
damaging  to  the  accused  and  therefore  substantially  prejudiced  his  rights. 

(2)  “8.  In  view  of  the  conclusion  reached  in  the  preceding  paragraph,  it  is  rec- 
ommended that  the  Secretary  of  the  Navy,  prior  to  final  action  being  taken  on  this 
case,  afford  the  accused  an  opportunity  of  requesting  a new  trial  on  all  charges 
and  specifications  in  accordance  with  the  provisions  of  section  741g,  Naval  Courts 
and  Boards,  1923.” 
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(3)  In  a letter  dated  March  2,  1931,  the  accused  requested  a new  trial,  which 
request  was  approved  by  the  Acting  Secretary  of  the  Navy  on  March  18,  1931. 
Accordingly  the  proceedings,  findings,  and  sentence  in  this  case  were  set  aside. 


MEMBERS  OF  COURTS  MARTIAL : unauthorized  absence  of  member. 
SENTENCES : mitigated  by  secretary  of  the  navy. 

Pay  Clerk  Earl  W.  Gardner,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval  operating  base,  San  Diego, 
Calif.,  on  June  18,  1931,  and  was  convicted  of  the  following  charges : 

Charge  I. — Entering  into  a conspiracy  to  defraud  the  United  States  by  aiding 
another  to  obtain  the  payment  of  a false  claim. 

Charge  II. — Causing  to  be  presented  to  a person  in  the  naval  service  of  the 
United  States  for  payment  a claim  against  the  United  States,  knowing  said  claim 
to  be  false. 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specifi- 
cations, 1,  entering  into  a conspiracy  to  defraud  the  United  States  by  agreeing 
to  obtain  the  payment  of  a false  claim  against  the  United  States ; 2,  causing  to 
be  presented  to  a person  in  the  naval  service  for  payment  a claim,  knowing  said 
claim  to  be  false  and  fraudulent). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service  and  to  be  imprisoned  at  hard  labor  in  such  prison  or  penitentiary  as 
the  convening  authority  might  designate  for  a period  of  five  years. 

On  July  15,  1931,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record : 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Pay  Clerk  Earl  W.  Gardner,  U.  S.  Navy,  it  is  noted  that  a 
member  of  the  court  was  absent  during  the  entire  proceedings. 

“2.  Among  the  names  of  the  members  of  this  court  as  designated  in  the 
original  precept  is  the  name  of  Lieutenant  Commander  George  T.  Howe, 
U.  S.  Navy.  Under  a modification  to  this  precept  Commander  Frank  H. 
Luckel,  [P.  19]  U.  S.  Navy,  was  appointed  a member  vice  Lieutenant  Com- 
mander George  T.  Howe  ‘relieved  effective  upon  the  reporting  of  Commander 
Luckel  for  duty  in  eleventh  naval  district.’  The  record  shows  that  neither 
Lieutenant  Commander  Howe  nor  Commander  Luckel  was  present  during 
the  proceedings  in  this  case. 

“3.  The  records  of  the  Navy  Department  show  that  Lieutenant  Commander 
Howe  was  detached  from  duty  at  the  eleventh  naval  district  prior  to  the 
first  meeting  of  the  court  in  this  case  and  that  Commander  Luckel  had  not 
reported  for  duty  at  that  time.  It  would  therefore  appear  that  Lieutenant 
Commander  Howe  had  not  been  relieved  as  a member  of  this  court.  Detach- 
ment of  an  officer  from  his  ship  or  station  does  not  of  itself  relieve  him  from 
duty  as  a member  of  a court  (precept  in  this  case;  Naval  Digest  1916,  p.  376 
‘Members  of  Courts  Martial’  2). 

“4.  In  view  of  the  above,  it  is  the  opinion  of  this  office  that  the  absence 
of  Lieutenant  Commander  George  T.  Howe,  U.  S.  Navy,  during  the  pro- 
ceedings in  this  case  was  unauthorized.  As  a legal  quorum  of  members  was 
present  despite  the  above-mentioned  absence,  the  proceedings  are  not  invali- 
dated (C.  M.  O.  10, 1926, 10). 

“5.  It  is  recommended  that  Lieutenant  Commander  G.  T.  Howe  be  directed 
to  explain  why  the  provisions  of  section  610,  Naval  Courts  and  Boards,  were 
not  complied  with. 

“6.  Subject  to  the  foregoing  remarks,  it  is  the  opinion  of  this  office  that 
the  proceedings,  findings,  and  sentence  are  legal  (as  to  this  point  in  the 
cases  of  enlisted  men,  see  the  following:  MM-Mullis,  Lewis  A/A17-20 
(310421)  ; MM-Rowley,  Volney  A/A17-20  (310421),  July  13,  1931,  approved 
July  21,  1931 ; MM-Duncan,  Furm  M/A17-20  (310615)  ; MM-Simonson,  Elmer 
M/A 17-20  (310615)  ; MM-Johnson  Frank/A17-20  ( 310609)  ; MM-Todd,  Albert 
J/A17-20  (310529)  ; MM-Unada,  Pedro/A17-20  (310610),  July  22,  approved 
July  29,  1931;  MM-Johnson,  Leo/A17-20  (310601),  July  22,  1931,  approved 
Aug.  6,  1931 ; MM-Friend,  John/A17-20  ( 310304)  ; MM-Hawkins,  Wm.  L/A17- 
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20  (310529),  July  23, 1931,  approved  Aug.  6,  1931 ; MM-Hughes,  Edgar  M/A17- 
20  (310518),  July  25,  1931,  approved  Aug.  4,  1931;  MM-King,  Garland/A17- 
20  (310623),  July  29,  1931,  approved  Aug.  7,  1931). 

“7.  Attention  is  invited  to  the  fact  that  this  is  the  second  trial  of  this 
accused  for  the  same  offenses.  Due  to  prejudicial  errors  committed  during 
the  first  trial  the  Navy  Department  afforded  the  accused  an  opportunity  of 
requesting  a new  trial.  At  the  request  of  the  accused  a new  trial  was 
granted,  and  the  proceedings,  findings,  and  sentence  in  the  first  trial  were 
set  aside. 

[P.  11]  “8.  In  the  first  trial  the  accused  was  sentenced  to  dismissal  and 

imprisonment  for  twenty-four  (24)  months.  In  the  present  case  the  accused 
has  been  sentenced  to  dismissal  and  imprisonment  for  five  years. 

“9.  Attention  is  further  invited  to  the  fact  that  the  accused  has  been  in 
confinement  since  March  1930.” 

On  July  20,  1931,  the  Chief  of  the  Bureau  of  Navigation  stated,  in  part  as 
follows : 

“The  period  of  confinement  adjudged  by  the  original  court  in  this  case  was 
two  years.  It  is  not  desired  to  exceed  such  period,  the  sentence  of  the  second 
court  notwithstanding.  In  view  of  this,  and,  further,  in  view  of  the  fact 
that  the  accused  has  been  in  confinement  since  March  1930,  it  is  recommended 
that  the  period  adjudged  by  the  court  martial  in  this  case  be  reduced  from 
five  years  to  one  and  one-half  years.” 

On  July  23,  1931,  the  Secretary  of  the  Navy  took  action  as  follows : 

“The  proceedings,  findings,  and  sentence,  and  the  remarks  of  the  Judge 
Advocate  General  in  the  foregoing  case  of  Pay  Clerk  Earl  W.  Gardner, 
U.  S.  Navy,  are  approved.  However,  in  view  of  the  recommendation  of  the 
Chief  of  the  Bureau  of  Navigation,  that  portion  of  the  sentence  involving 
imprisonment  at  hard  labor  is  reduced  to  eighteen  (18)  months. 

“In  conformity  with  U.  S.  Code,  title  34,  section  1200,  article  53,  the  record 
of  proceedings  in  the  foregoing  case  of  Pay  Clerk  Gardner  is  respectfully 
submitted  to  the  President  of  the  United  States  with  the  recommendation 
that  the  sentence  of  dismissal  be  confirmed. 

“The  naval  prison,  Mare  Island,  Calif.,  is  designated  as  the  place  of  con- 
finement.” 

On  August  3,  1931,  the  sentence  in  this  case,  as  mitigated,  was  confirmed  by 
the  President  (A6-5(6)/EEl  (310803)). 


SENTENCES : remission  of  portion  involving  imprisonment  at  hard  labor — 

SENTENCE  EXCEEDING  THAT  SET  BY  POLICY  OF  NAVY  DEPARTMENT  ; GOOD  RECORD  AND 

LONG  SERVICE  OF  ACCUSED. 

Chief  Boatswain  John  J.  Smith,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy,  at  the  Navy  Yard,  New  York,  on  the 
following  charges  : 

Charge  I. — Scandalous  conduct  tending  to  the  destruction  of  good  morals. 

Charge  II. — Desertion. 

The  court  acquitted  the  accused  of  charge  I and  convicted  him  of  charge  II. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service  and  to  be  imprisoned  at  hard  labor  [P.  12]  in  such  prison  or  peniten- 
tiary as  the  convening  authority  might  designate  for  a period  of  twenty-four 
months. 

On  July  14,  1981,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence  were  legal,  but  invited  attention  to  the 
fact  that  the  sentence  adjudged  exceeded  that  set  by  the  Navy  Department’s 
policy  for  the  offense. 

On  July  16,  1931,  the  Chief  of  the  Bureau  of  Navigation  recommended  that 
the  confinement  be  remitted  “in  view  of  the  long  service  and  previous  good 
record  of  the  accused.” 

On  July  21,  1931,  the  Secretary  of  the  Navy  approved  the  proceedings,  findings, 
and  sentence.  However,  in  view  of  the  recommendation  of  the  Chief  of  the 
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Bureau  of  Navigation,  he  remitted  that  portion  of  the  sentence  involving  imprison- 
ment at  hard  labor.  The  record  of  proceedings  was  submitted  to  the  President  of 
the  United  States  with  the  recommendation  that  the  sentence  of  dismissal  be 
confirmed. 

On  August  3,  1931,  the  sentence,  as  mitigated,  was  confirmed  by  the  President 
(File  AG-5(6)/EEl  (310803)). 


WITNESSES  : ACCUSED — SCOPE  of  cross-examination  ; ASSOCIATION  with  enlisted 

MEN  ON  BASIS  OF  EQUALITY. 

Lieutenant  Garry  D.  Custer,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commandant,  sixteenth  naval  district  and  U.  S.  naval  stations,  Cavite 
and  Olongapo,  P.  I.,  at  the  U.  S.  naval  station,  Cavite,  P.  I.,  on  April  7,  1931,  and 
was  convicted  of  the  following  charges : 

Charge  I. — Scandalous  conduct  tending  to  the  destruction  of  good  morals  (three 
specifications,  oral  coition). 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman  (three  specifica- 
tions : 1 and  2,  association  with  enlisted  men  on  basis  of  equality,  proved  in  part ; 
3,  entertaining  in  his  room  enlisted  man  of  Army,  proved). 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (four  speci- 
fications: association  with  enlisted  men  of  the  Army  on  basis  of  equality — 1,  2, 
and  3,  proved;  4,  proved  in  part). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service  and  to  be  imprisoned  at  hard  labor  [P.  12]  in  such  prison  or  peniten- 
tiary as  the  convening  authority  might  designate  for  a period  of  seven  years. 

On  April  28,  1931,  the  convening  authority  placed  the  following  remarks  on 
the  record: 

“In  reviewing  the  foregoing  general  court  martial  in  the  case  of  Garry  D. 
Custer,  lieutenant,  U.  S.  Navy,  it  appears  to  the  convening  authority  that 
the  court  was  extremely  liberal  in  allowing  the  accused  to  introduce  evidence 
which  had  no  apparent  bearing  on  the  issues  of  the  trial. 

[P.  13]  “On  page  160  of  the  record  it  appears  that  the  accused,  while 
a witness  on  the  stand  in  his  own  behalf,  objected  to  answering  the  ques- 
tion ‘What  did  you  drink  at  the  Manila  Hotel?’  on  the  ground  that  it  was 
incriminating.  This  question  pertained  to  specification  1 of  charge  III. 
On  direct  examination  the  accused  had  testified  with  reference  to  the  first 
specification  of  charge  III,  to  the  effect  that  he  was  on  his  way  to  the 
Manila  Hotel  to  get  a drink  when  he  met  one  Ed  Leslie  Dayton  and  that 
after  arriving  at  said  hotel,  Dayton  had  had  two  drinks  called  ‘Bull  Dogs.’ 
The  court  overruled  the  accused’s  objection  but  then  advised  the  accused 
that  he  could  refuse  to  answer  the  question  above  quoted  if  he  considered 
it  incriminating.  It  is  the  opinion  of  the  convening  authority  that  when 
the  accused  takes  the  stand  in  his  own  behalf  and  testifies  regarding  a 
specification  and  charge,  he  opens  the  whole  subject  to  that  specification 
and  charge  and  the  scope  of  his  direct  examination  is  considered  to  be  the 
whole  subject  of  his  guilt  or  innocence  of  that  offense  (sec.  494.  Naval 
Courts  and  Boards).  Accordingly,  it  is  considered  that  the  court  was  in 
error  in  instructing  the  accused  that  he  need  not  answer  the  question  if  he 
considered  it  incriminating.  However,  this  improper  ruling  of  the  court 
had  no  effect  as  the  accused  did  not  refuse  to  answer  any  question  put  to 
him. 

“The  convening  authority  is  of  the  opinion  that  the  above-referred-to 
irregularities  were  in  no  way  prejudicial  to  the  rights  of  the  accused. 

“Subject  to  the  above  remarks  the  proceedings,  findings,  and  sentence 
of  the  foregoing  general  court  martial  in  the  case  of  Garry  D.  Custer, 
lieutenant,  U.  S.  Navy,  are  approved,  and  in  conformity  with  article  53 
of  the  Articles  for  the  Government  of  the  Navy,  the  record  is  respectfully 
referred  to  the  Secretary  of  the  Navy  for  transmission  to  the  President. 

“The  naval  prison  at  the  Navy  Yard,  Portsmouth,  N.  H.,  is  designated  as 
the  place  for  the  execution  of  so  much  of  the  sentence  as  relates  to 
confinement.” 

On  July  3,  1931,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the  convening 
authority  thereon,  were  legal. 
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On  July  24,  1931,  the  Acting  Secretary  of  the  Navy  submitted  the  record  of 
proceedings  to  the  President  of  the  United  States  with  the  recommendation 
that  the  sentence  be  confirmed. 

On  August  3,  1931,  the  sentence  was  confirmed  by  the  President  (File:  AG-5 
(6)/EEl  (310803). 


[P.  14]  ASSAULTING  HIS  SUPERIOR  OFFICER:  drunkenness  as  a de- 
fense; INTENT. 

Accused  was  convicted  of  “assaulting  his  superior  officer  while  in  the  execu- 
tion of  the  duties  of  his  office.”  The  two  prosecution  witnesses  each  testified 
to  the  fact  that  accused  was  under  the  influence  of  intoxicating  liquor  at  the 
time  of  the  alleged  assault.  The  single  defense  witness  testified  only  as  to 
the  character  of  the  accused. 

From  the  testimony  of  the  prosecution  witnesses  it  appeared  that  the  accused 
was  under  the  influence  of  intoxicating  liquor  to  such  a marked  degree  as  to 
cast  doubt  upon  his  ability  to  recognize  the  victim  of  his  assault  as  a superior 
officer.  It  is,  however,  the  function  of  the  court  to  determine  to  what  extent 
the  mind  of  the  accused  was  affected  by  intoxicating  liquor  in  this  regard. 

The  judge  advocate  in  his  argument  laid  emphasis  upon  the  fact  that  drunk- 
enness is  not  a defense  to  a charge  of  assault.  In  this  regard  the  argument 
of  the  counsel  for  the  accused  stated  “drunkenness  is  no  excuse  for  the  offense 
of  assault,  and  there  is  no  question  in  this  offense  of  the  intent.”  Such  state- 
ments are  true  in  regard  to  a simple  assault  (C.  M.  O.  12,  1929,  8).  However, 
the  case  under  consideration  was  not  a simple  assault,  but  an  aggravated 
assault  of  a superior  officer  in  the  execution  of  the  duties  of  his  office,  and  as 
such  requires  knowledge  on  the  part  of  the  accused  that  his  wilful  act  was 
directed  toward  a superior  officer.  (Compare  C.  M.  O.  6,  1922,  9;  C.  M.  O.  8, 
1922, 12;  C.  M.  O.  4,  1924,  8;  and  C.  M.  O.  3,  1930,  15.) 

It  would  therefore  appear  that  the  court  was  improperly  advised  regarding 
the  law  involved  in  this  case,  and  its  findings,  following  the  strong  evidence 
of  drunkenness,  would  seem  to  indicate  that  its  members  probably  acted  in 
accordance  with  that  advice.  Therefore,  the  sentence  adjudged  was  reduced 
by  the  Secretary  of  the  Navy  to  bring  it  within  the  legal  limitation  for  simple 
assault  (File:  MM-Delph,  Marcellus  F/A17-20  (310617),  Aug.  13,  1931,  ap- 
proved Aug.  20,  1931.) 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to 

allege  an  offense;  disobeying  orders,  summary  court  martial. 

INTENT : to  commit  a crime — not  an  offense. 

SETTING  ASIDE : proceedings,  finding,  and  sentence,  specification  fatally 

DEFECTIVE. 

A summary  court-martial  specification  alleged  that  accused,  having  been 
lawfully  ordered  not  to  leave  his  ship  on  liberty  thereafter  wilfully,  know- 
ingly, and  without  proper  authority,  obtained  his  liberty  card  “with  intent 
thereby  to  leave  said  ship  on  liberty.” 

[P.  15]  This  specification  was  held  fatally  defective  in  that  it  failed  to  allege 
an  offense.  (See  sec.  198,  Naval  Courts  and  Boards,  1923.)  It  failed  to  allege 
that  the  accused  wilfully  disobeyed  the  order  of  his  superior  officer.  This  ele- 
ment is  necessary  to  charge  the  offense  of  disobedience  of  orders,  and  its  omis- 
sion is  fatal  (sec.  220,  Naval  Courts  and  Boards,  1923).  The  allegation  “With 
intent  thereby  to  leave  said  ship  on  liberty”  was  a mere  inference  which  even  if 
proved  did  not  aid  the  specification.  An  intent  to  commit  a crime  is  not  punish- 
able. This  man  was  ordered  not  to  leave  the  ship,  and  until  he  actually  left  or 
attempted  to  leave  the  ship,  he  had  not  disobeyed  this  order. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, finding,  and  sentence  be  set  aside  (File:  MM-Prier,  Trov/A17-21  (310822), 
Aug.  22,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 
an  offense  ; failing  to  stand  watch,  deck  court. 

SETTING  ASIDE : proceedings,  finding,  and  sentence,  specification  fatally 
defective. 
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The  following  deck-court  specification  was  held  fatally  defective  in  that  it 
failed  to  allege  an  offense : 

“In  that  * * * having,  * * *,  been  called  to  relieve  the  0000-0400 

watch,  did  say  he  relieved  the  watch,  or  words  to  that  effect  and  did  fail  to 
stand  said  watch.” 

The  facts  stated  in  the  above  specification  do  not  constitute  a violation  of  any 
law,  regulation,  or  custom  of  the  service  of  which  judicial  notice  can  be  taken 
(sec.  198,  Naval  Courts  and  Boards,  1923).  There  is  nothing  in  the  specification 
alleging  that  the  failure  of  the  accused  to  stand  his  watch  was  unauthorized 
(O.  M.  O.  S,  1930,  11). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, finding,  and  sentence  be  set  aside  (File:  MM-Meagher,  Edward  F/A17-22 
(310822),  Aug.  22,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENSE — VIOLATION  OF  LOCAL  ORDERS,  DECK  COURT. 

SETTING  ASIDE:  proceedings,  finding,  and  sentence,  specification  fatally 

DEFECTIVE. 

A deck-court  specification  alleged  that  accused,  in  violation  of  a lawful  station 
order  duly  promulgated  by  the  commanding  officer  thereof,  providing  as  follows : 
“Patients  assigned  to  a ward  will  remain  on  that  ward  from  9 p.  m.  until  6 a.  m. 
unless  excused  by  proper  authority,”  neglected  and  failed  to  be  in  bed  at  9 p.  m. 
“on  said  date.” 

[P.  16]  This  specification  was  held  fatally  defective  in  that  it  failed  to  allege 
an  offense.  The  facts  stated  did  not  constitute  a violation  of  any  law,  regulation, 
or  custom  of  the  service  of  which  judicial  notice  could  be  taken.  Where  it  is 
desired  to  charge  a violation  of  a special  order  local  to  some  particular  ship  or 
station,  the  specification  should  set  out  the  pertinent  part  of  the  local  order 
verbatim  and  show  that  the  facts  constitute  a violation  of  such  special  order 
(sec.  198,  Naval  Courts  and  Boards,  1923).  It  was  not  alleged  in  this  case  that 
the  accused  was  absent  without  proper  authority  from  the  ward,  in  violation  of 
the  station  order.  Also,  it  was  not  shown  that  failure  of  patients  assigned  to  a 
ward  to  be  in  bed  at  9 p.  m.  was  in  violation  of  the  station  order  referred  to  and 
which  it  was  alleged  that  the  accused  violated  by  not  being  in  bed  at  9 p.  m. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, finding,  and  sentence  be  set  aside  (File:  MM-Kelly,  Champ  C/A17-22 
(310822),  Aug.  22,  1931). 


1.  CHARGES  AND  SPECIFICATIONS : unauthorized  charge. 

2.  CLEMENCY  : recommendation  for,  to  be  made  by  members  of  court. 

(1)  Accused  was  charged  with  “Assaulting  his  superior  officer.”  There  is  no 
authority  in  the  Articles  for  the  Government  of  the  Navy  or  in  Naval  Courts 
and  Boards  for  the  use  of  such  a charge,  but  as  the  accused  did  not  object  thereto 
and  was  acquitted  thereof,  held,  that  his  interests  were  not  prejudiced  by  this 
error  in  pleading  (C.  M.  O.  5,  1928',  10;  C.  M.  O.  12,  1929,  6). 

(2)  It  was  further  noted  that  the  recommendation  for  clemency  in  this  case, 
signed  by  all  the  members  of  the  court,  read  in  part  as  follows : 

“In  consideration  of  * * * the  court  unanimously  recommends  the 

accused  to  the  clemency  of  the  convening  authority.” 

Naval  Digest,  1916,  page  82,  paragraph  35,  states : 

“A  recommendation  to  clemency  is  not  an  action  by  the  court  as  a body, 
but  by  the  individual  members  thereof  and  it  should  not  be  stated  in  the 
record  that  ‘the  court  recommends’  but  that  ‘We  recommend’.” 

Subject  to  the  foregoing  remarks,  the  proceedings,  findings  and  sentence,  and 
the  action  of  the  convening  authority  thereon,  were  held  legal  (File:  MM-Vaillen- 
court,  Ovila/A17-20  (310717),  Aug.  14,  1931,  approved  Aug.  20,  1931). 
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[P.  17]  1.  EVIDENCE : burden  of  proof  ; admission  by  accused  of  certain 

ALLEGATIONS  IN  SPECIFICATION  AFTER  PLEA  OF  NOT  GUILTY.  SUMMARY 

COURT  MARTIAL. 

2.  ORDERS:  disobedience  of — order  must  be  direct  and  positive. 

3.  JUDICIAL  NOTICE : local  orders  or  regulations  of  a ship  or 

station. 

4.  SETTING  ASIDE:  findings  and  sentence,  prima  facie  case  not 

established. 

Specification  1 of  a summary  court  martial  alleged  that  accused  left  his  ship 
without  proper  authority  on  July  1,  1931,  after  his  acting  division  officer  had 
ordered  him  not  to  leave  the  ship,  and  that  he  “did  thereby  wilfully  disobey 
said  lawful  order.”  Specification  2 alleged  that  accused,  on  July  2,  1931,  left 
his  ship  without  proper  authority  in  violation  of  an  order  of  the  engineer 
department  of  the  ship,  to  which  department  accused  was  attached,  setting  out 
the  order  in  question. 

(1)  The  accused  pleaded  not  guilty  to  both  specifications,  after  which  counsel 
for  accused  stated  that  accused  admitted  that  he  left  the  ship  on  July  1 and  on 
July  2,  and  that  his  departure  on  the  latter  date  was  without  the  permission  of 
his  division  officer. 

It  was  not  necessary  that  evidence  be  adduced  to  prove  the  elements  admitted 
by  accused  (secs.  362  and  662,  N.  C.  & B.,  1923).  The  burden  of  proving  by 
competent  evidence  all  the  other  elements  of  the  offenses  alleged  remained  upon 
the  prosecution  (sec.  330,  N.  C.  & B„  1923;  G.  M.  O.  3,  1922,  14). 

(2)  The  only  evidence  adduced  by  the  prosecution  consisted  of  the  testimony 
of  an  ensign  to  the  effect  that  he  was  division  officer  of  “B”  division,  to  which 
division  it  was  alleged  in  the  specification  that  accused  was  attached,  on  July 
1,  and  that  on  that  date  he  refused  the  accused  permission  to  leave  the  ship 
each  of  two  or  three  times  such  permission  was  requested.  To  the  question 
“Did  you  specifically  state  that  he  (the  accused)  was  not  to  go  ashore?”  the 
witness  answered,  “Only  by  refusing  him  permission.” 

Held,  that  the  testimony  of  this  single  witness  for  the  prosecution,  together 
with  the  admission  of  the  accused,  fell  short  of  establishing  a prima  facie  case 
against  the  accused  as  to  either  specification.  It  appears  too  clear  to  admit  of 
argument  that  for  a person  to  be  guilty  of  wilfully  disobeying  a lawful  order, 
the  order  must  be  direct  and  positive,  and  not  merely  inferred  from  a refusal 
to  grant  permission  to  do  the  act  which  the  order  is  alleged  to  prohibit.  In 
this  connection,  section  220,  Naval  Courts  and  Boards,  1923,  reads  in  part  as 
follows : 

“The  form  of  the  order  is  immaterial  so  long  as  it  is  definite  and  positive 
(citing  C.  M.  O.  3,  1921,  14)  * * * ; but  the  communication  must  amount 

to  an  order  * * 

Inasmuch  as  the  testimony  of  the  witness  for  the  prosecution  negatived  the 
essential  definiteness  and  positiveness  of  the  order  alleged  by  the  first  specifica- 
tion to  have  been  violated,  the  finding  on  this  specification  was  not  sustained  by 
the  evidence  adduced. 

[P.  18]  (3)  As  to  the  second  specification,  there  was  no  evidence  whatever  to 

prove  the  promulgation  or  even  the  existence  of  the  local  order,  the  violation  of 
which  was  intended  to  form  the  basis  of  this  specification.  The  proposition  that 
judicial  notice  cannot  be  taken  of  local  orders,  but  that  they  must  be  proved  by 
competent  evidence,  has  been  reaffirmed  by  the  action  of  the  Secretary  of  the 
Navy  in  setting  aside  the  finding  and  sentence  in  a recent  case  because  of  the 
failure  to  prove  such  an  order  (File:  MM-Gonzalez,  Ralph  R/A17-21  (310611), 
dated  June  11,  1931,  C.  M.  O.  6,  1931,  12;  citing  C.  M.  O.  8,  1922,  16). 

(4)  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the 
findings  and  sentence  in  this  case  be  set  aside  (File  MM-Reynolds,  William 
L/A17— 21  (310822),  Aug.  22,  1931). 


1.  EVIDENCE : prosecution  failing  to  offer,  after  plea  of  not  guilty — admis- 

sion OF  ACCUSED  RELIED  ON  BY  PROSECUTION  TO  ESTABLISH  PRIMA  FACIE  CASE, 

2.  THEFT  : essential  elements,  prima  facie  case  not  established. 

3.  JUDGE  ADVOCATE  : criticized — failure  to  introduce  evidence  after  plea  of 

NOT  GUILTY. 

4.  WITNESSES : judge  advocate — order  of  appearance. 
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Accused  was  convicted  of  “Stealing  property  of  the  United  States  intended  for 
the  naval  service  thereof.” 

(1)  After  a plea  of  not  guilty,  an  admission  was  made  by  authority  of  accused, 
in  which  accused  admitted  taking  the  property  in  question — a metal  cylinder, 
supposedly  containing  oxygen — but  stated  that  he  did  not  appropriate  the  same 
to  his  own  personal  use;  that  his  intentions  were  to  borrow  same  and  return  it 
to  the  U.  S.  naval  operating  base. 

The  prosecution  offered  no  evidence,  thereby  relying  on  the  admission  referred 
to  above  as  establishing  a prima  facie  case. 

(2)  The  offense  charged  was  an  aggravated  theft,  and  as  such  all  the  elements 
of  theft  as  set  out  in  Naval  Courts  and  Boards,  1923,  section  232,  require  proof 
by  the  prosecution  before  a prima  facie  case  is  established.  One  of  these  elements 
is  that  the  accused  intended  to  deprive  the  owner  permanently  of  his  property  in 
the  goods  or  of  their  value  or  a part  of  their  value.  Without  that  purpose  no 
theft  exists. 

The  accused  in  his  admission  expressly  denied  any  intent  to  permanently  de- 
prive the  owner  of  the  property  taken.  The  prosecution  having  relied  on  this 
admission,  and  having  offered  no  evidence  after  a plea  of  not  guilty,  the  court 
must  consider  the  whole  admission  and  cannot  disbelieve  the  exculpatory  part 
(Naval  Courts  and  Boards,  1923,  sec.  362).  Therefore,  as  the  court  was  required 
to  believe  that  the  accused  did  not  intend  to  permanently  deprive  the  owner  of 
his  property,  held,  that  a prima  facie  case  was  not  established. 

(3)  By  offering  no  evidence,  the  judge  advocate  failed  to  appreciate  his  duties 
in  connection  with  the  trial  of  this  case.  When  the  [P.  19]  accused  pleaded 
not  guilty,  he  called  upon  the  prosecution  to  prove  ail  averments  of  the  specifica- 
tion preferred  against  him,  and  by  failing  to  offer  such  proof,  the  judge  advocate 
was  derelict  in  his  duty  to  the  government  (C.  M.  O.  1,  1931,  31). 

(4)  The  testimony  of  defense  witnesses  plus  the  testimony  of  the  judge  advo- 
cate in  rebuttal  (also  irregular,  as  the  judge  advocate  should  be  the  first  witness 
called — sec.  436,  N.  C.  & B.,  1923),  furnished  sufficient  evidence  regarding  the 
intent  of  the  accused,  and  other  allegations  not  proved  by  the  prosecution, 
to  sustain  the  conviction.  Accordingly,  the  proceedings,  findings,  and  sentence 
were  held  legal  (File:  MM-Bibby,  Albert  L/A17-20  ( 310609),  Aug.  13,  1931, 
approved  Aug.  26,  1931). 


FORGERY : essential  elements  of  offense — intent  to  defraud,  summary  court 

MARTIAL. 

SETTING  ASIDE : finding  on  specification,  gravamen  of  offense  found  not 

PROVED. 

A summary  court-martial  specification  alleged  forgery,  in  that  the  accused 
forged  the  name  and  status  of  an  officer  upon  a regular  liberty  card,  “wilfully, 
without  proper  authority,  and  with  intent  thereby  to  deceive.”  The  court  found 
the  specification  proved  in  part,  proved  except  the  words  “and  with  intent  there- 
by to  deceive,”  which  words  were  found  not  proved. 

Forgery  is  the  fraudulent  making  or  alteration  of  a writing  to  the  prejudice 
of  another  man’s  right.  The  making  or  alteration  must  be  false,  made  with 
intent  to  defraud  (sec.  277.  Naval  Courts  and  Boards,  1923).  Among  other 
elements  to  constitute  this  offense  there  must  be  the  intent  to  defraud  (sec.  392 
13),  Clark  and  Marshall  on  Crimes).  This  element  is  of  the  very  essence  of  the 
offense  and  without  proof  of  it  there  can  be  no  conviction  (26  Corpus  Juris, 
903,  17).  In  finding  the  specification  proved  except  the  words  “and  with  intent 
thereby  to  deceive,4’  the  court  left  no  offense  on  which  a conviction  might  stand. 
Care  must  be  taken  in  all  such  findings  not  to  except  the  words  which  express 
the  gravamen  of  the  offense  in  law  (sec.  681,  Naval  Courts  and  Boards,  1923). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding 
on  this  specification  be  set  aside.  The  proceedings,  the  finding  on  another  speci- 
fication, and  the  sentence,  being  legal,  were  not  disturbed  (File:  MM-Logsdon, 
Jack  II/A 17-21  (310811),  Aug.  11,  1931). 


LOCAL  ORDERS  : offense  in  violation  of,  summary  court  martial. 

A summary  court-martial  specification  alleging  violation  of  a lawful  ship’s 
order  was  found  proved,  which  finding  was  approved  by  the  convening  authority. 
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The  immediate  superior  in  command  disapproved  the  finding  and  set  aside  the 
sentence  on  the  [P.  20]  ground  that  the  specification  was  fatally  defective  in 
that  it  failed  to  set  out  the  ship’s  order  alleged  to  have  been  violated.  The  con- 
vening authority  pointed  out  that  the  specification  followed  the  sample  specifica- 
tion set  forth  in  C.  M.  O.  6,  1921,  28. 

In  this  connection  the  Navy  Department  invited  the  attention  of  the  convening 
authority  to  section  198,  Naval  Courts  and  Boards,  1923,  which  was  cited  by  the 
reviewing  authority  in  his  action,  and  which  clearly  overrules  the  court-martial 
order  referred  to  by  the  convening  authority  insofar  as  the  court-martial  order 
does  not  require  a local  order  to  be  quoted  in  the  specification.  It  was  suggested 
that  sample  specification  18,  section  272,  Naval  Courts  and  Boards,  1923,  be 
followed  in  alleging  the  offense  for  which  the  accused  was  tried  in  this  case 
(possession  of  property  of  another). 

It  was  held,  however,  that  the  specification  in  question,  while  clearly  defective 
in  view  of  the  requirements  of  section  198,  Naval  Courts  and  Boards,  1923,  was 
not  fatally  defective  (citing  C.  M.  O.  8,  1929,  9),  but  the  action  of  the  reviewing 
authority  being  legally  effective,  the  record  in  this  case  had  to  stand  in  accordance 
with  his  action  (File:  MM-Aguirre,  Pablo/A17-21  (310812),  Aug.  12,  1931). 


MEMBERS  OF  COURTS  MARTIAL:  offices  of  marine  corps  reserve. 
SETTING  ASIDE : proceedings,  finding,  and  sentence,  court  illegally  con- 
stituted; FORMER  JEOPARDY,  SUMMARY  COURT  MARTIAL. 

A summary  court  martial  had  as  a member  a captain  in  the  Fleet  Marine 
Corps  Reserve. 

Inasmuch  as  the  conditions  under  which  a member  of  the  Marine  Corps 
Reserve  may  serve  on  courts  martial  did  not  obtain  in  this  case,  the  court  was 
illegally  constituted  (citing  C.  M.  O.  8,  1930,  13). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  be  set  aside.  Attention  was  invited  to  the 
fact,  however,  that  the  accused  in  this  case  might  be  again  brought  to  trial 
before  a legally  constituted  court  for  the  offense  alleged  in  this  case,  since 
proceedings  before  other  than  a legally  competent  court  do  not  constitute 
former  jeopardy.  (See  sec.  649,  Naval  Courts  and  Boards,  1923.)  It  was 
pointed  out  that  should  the  convening  authority  decide  on  such  a retrial,  how- 
ever, and  should  such  retrial  result  in  a conviction,  the  convening  authority 
in  acting  upon  the  sentence  should  take  into  consideration  the  confinement 
undergone  and  extra  police  duties  performed  by  the  accused  as  a result  of  the 
sentence  in  this  case,  explaining  fully  the  circumstances  in  his  action  (File : 
MM-Young,  John  C/A17-21  (310812),  Aug.  12,  1931;  see  also  File:  MM-Steinke, 
John  C/A17-21  (310812),  Aug.  12,  1931), 


[P.  21]  1.  MEMBERS  OF  COURTS  MARTIAL:  officers  of  naval  reserve; 

SUMMARY  COURT  MARTIAL. 

2.  SETTING  ASIDE : proceedings,  finding  and  sentence,  court  il- 

legally CONSTITUTED. 

3.  CHECKAGE  OF  PAY : record  failing  to  show,  where  sentence 

INCLUDES  LOSS  OF  PAY. 

(1)  Two  officers  of  the  Naval  Reserve  (class  DE-V(G)  and  D-V(G),  re- 
spectively) sat  as  members  of  a summary  court  martial. 

Inasmuch  as  the  conditions  under  which  a member  of  the  Naval  Reserve 
may  serve  on  courts  martial  (see  sec.  579,  N.  C.  & B.)  did  not  obtain  in  this 
case,  the  court  was  illegally  constituted  (citing  C.  M.  O.  8,  1930,  13). 

(2)  In  view  of  the  foregoing,  the  Secretary  of  the  'Navy  directed  that  the 
proceedings,  finding,  and  sentence  be  set  aside. 

(3)  It  was  further  noted  that  the  record  in  this  case  contained  no  notation 
of  checkage  of  the  loss  of  pay  as  required  by  section  965  (94),  Naval  Courts 
and  Boards  (File:  MM-Decaire,  William  R/A17-21  (310822),  Aug.  22,  1931). 
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MEMBERS  OF  COURTS  MARTIAL : bank. 

Two  officers  with  rank  of  lieutenant  (junior  grade)  were  detailed  by  the 
convening  authority  as  members  of  a general  court  martial  and  so  served 
during  the  entire  trial.  In  this  connection,  attention  was  called  to  section 
803,  Naval  Courts  and  Boards,  1923,  paragraph  2,  footnote  10.  However,  in 
view  of  the  fact  that  the  accused  did  not  object  to  these  two  officers  sitting 
as  members,  held,  that  this  irregularity  did  not  invalidate  the  proceedings 
(citing  C.  M.  O.  S,  1928,  9;  File:  MM-Kelly,  Perry  E/A17-20  (310722),  July 
29,  1931,  approved  Aug.  6,  1931). 


ORDERS : disobeying — alleging  offense  of,  summary  court  martial. 
SETTING  ASIDE : finding  set  aside  by  reviewing  authority — grounds  held 

untenable  by  navy  department. 

A summary  court-martial  specification  alleged  that  accused,  while  a patient  at 
the  Norfolk  naval  hospital,  having  been  lawfully  ordered  by  the  officer  in  charge 
of  the  surgical  service  of  said  hospital,  not  to  walk  until  further  orders  on  his 
(accused’s)  leg,  “did,  on  or  about  July  12,  1931,  wilfully  disobey  said  lawful 
order.”  The  accused  pleaded  guilty  to  this  specification,  but  the  immediate 
superior  in  command  set  aside  the  finding  thereon  on  the  ground  that  the  specifi- 
cation did  not  contain  every  element  of  the  offense  alleged  and  was  therefore 
fatally  defective. 

The  Judge  Advocate  General  did  not  concur  in  the  opinion  of  the  immediate 
superior  in  command  as  to  the  invalidity  of  this  specification.  It  followed  closely 
the  form  of  sample  specifications  1 to  4 set  out  in  section  220,  Naval  Courts  and 
Boards,  [P.  22]  1923,  except  that  the  date  of  the  disobedience  rather  than  of 

the  giving  of  the  order  was  alleged.  Inasmuch  as  time  is  not  of  the  essence  of  the 
offense  of  disobeying  the  lawful  order  of  his  superior  officer,  the  omission  of  any 
date  at  all  would  have,  at  most,  left  the  specification  subject  to  objection,  but  not 
fatally  defective  (sec.  206,  Naval  Courts  and  Boards,  1923;  C.  M.  O.  8,  1928,  12). 

While  it  is  true  that  all  material  facts  must  be  stated,  and  the  charge  made 
directly  and  not  inferentially  or  by  way  of  recital,  it  was  considered  that  these 
requirements  were  complied  with  in  the  specification  in  this  case.  When  the  gist 
of  the  order  was  recited,  followed  by  the  allegation  that  the  accused  did  on  a 
certain  date  wilfully  disobey  that  order,  the  essential  elements  of  the  offense 
were  sufficiently  set  out  to  make  a valid  specification.  Since  the  disobedience 
could  not  have  consisted  of  any  act  less  than  walking  on  the  leg  before  having 
been  given  permission  to  do  so,  the  allegation  that  the  accused  did  wilfully 
disobey  the  lawful  order  recited  was  the  equivalent  of  stating  that  he  did  so 
walk  on  his  leg. 

Although  the  action  of  the  immediate  superior  in  command  in  this  case  was  not 
illegal  and  was  therefore  effective,  the  Secretary  of  the  Navy  directed  that  the 
attention  of  that  officer  be  invited  to  the  fact  that  the  grounds  upon  which  his 
action  were  based  were  untenable  (File:  MM-Sellers,  Chester  L/A17-21  (310812), 
Aug.  12,  1931). 


PROBATION : approval  of  sentence  by  convening  authority,  summary  court 

MARTIAL. 

The  convening  officer  of  a summary  court  martial,  who  was  also  senior 
officer  present,  approved  the  proceedings  and  finding  on  March  28,  1931,  but  re- 
mitted the  sentence  on  condition  that  the  accused  maintain  a record  satisfactory 
to  his  commanding  officer  during  a period  of  one  year.  The  record  was  returned 
to  the  convening  authority,  calling  attention  to  the  fact  that  his  action  did  not 
include  an  approval  of  the  sentence,  for  correction  in  this  respect.  The  convening 
authority  rewrote  his  action  so  as  to  include  approval  of  the  sentence  on  July  28, 
1931.  The  probationary  period  in  this  action  was  nine  months,  “so  as  to  expire  one 
year  from  the  date  of  the  original  action  of  the  reviewing  authority.”  Nine 
months  from  July  28,  1931  would  expire,  however,  on  April  27,  1932,  a period  of 
thirteen  months  from  the  original  action  in  this  case. 

Inasmuch  as  it  was  apparent  that  it  was  not  the  intention  of  the  convening 
authority  to  extend  the  original  probationary  period  of  one  year,  the  Secretary  of 
the  Navy  directed  that  the  probationary  period  of  nine  months  assigned  by  the 
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action  dated  July  28,  1931,  be  reduced  to  eight  months,  namely,  until  March  27. 
1932,  and  that  the  records  of  the  accused  be  corrected  accordingly  (File:  MM- 
Allen,  Marvin  A/A17-21  (310403),  Aug.  11.  1931). 


[P.  23] 


1.  RECORD  OF  PROCEEDINGS : documentary  evidence — appending 

TO  RECORD. 

2.  HEARSAY  EVIDENCE : patrol  officer’s  reports,  summary  court 

MARTIAL. 

3.  RECORDER : duty  toward  accused  where  accused  not  represented 

BY  COUNSEL. 

4.  FINDINGS : evidence  not  sustaining. 

5.  COUNSEL:  accused  entitled  to — procedure  in  re,  where  plea  of 

GUILTY  REJECTED. 

6.  SETTING  ASIDE:  finding  on  specification — improper  procedure; 

INSUFFICIENCY  OF  EVIDENCE. 


A summary  court-martial  specification  alleged  that  accused,  having  received 
lawful  orders  from  a member  of  the  shore  patrol  “to  report  to  the  shore  patrol 
on  the  Fifth  Street  dock,  San  Pedro,  Calif.,  not  later  than  11  a.  m.,”  neglected 
and  failed  to  report  at  the  time  and  place  aforesaid  in  obedience  to  said  orders. 
The  accused  pleaded  guilty  to  this  specification  but  then  made  a statement 
inconsistent  with  such  plea.  The  court  thereupon,  in  accordance  with  the  pro- 
visions of  section  667,  Naval  Courts  and  Boards,  1923,  properly  directed  the 
recorder  to  proceed  as  though  a plea  of  not  guilty  had  been  entered  to  the 
second  specification. 

(1)  The  evidence  adduced  by  the  prosecution  to  prove  the  specification  re- 
ferred to  above  consisted  entirely  of  the  testimony  of  the  executive  officer  of 
the  California,  together  with  “certain  messages  sent  to  the  commanding  officer 
of  this  ship  ( California ) by  the  senior  officer,  Los  Angeles,  Calif.,  on  or  about 
May  11,  1931.”  Although  these  messages  were  received  in  evidence  “for  the 
purpose  of  reading  into  the  record  such  extracts  therefrom  as  may  pertain  to 
the  offense  for  which  the  accused  is  now  on  trial,”  neither  the  messages  nor 
copies  thereof  were  appended  to  the  record,  as  required  by  section  400,  Naval 
Courts  and  Boards,  1923. 

(2)  The  only  evidence  of  the  contents  of  the  messages  referred  to  above  was 
contained  in  the  following  testimony  of  the  single  witness  for  the  prosecution : 


“4.  Q.  Refer  to  these  records  and  read  such  portions  thereof  as  relate  to 
the  offense  for  which  the  accused  is  now  on  trial. 

“A.  The  records  of  the  Los  Angeles  Police  Department  showing  in  sub- 
stance that  Hamby  was  arrested  for  drunkenness  at  about  12:25  a.  m.,  at 
Ninth  and  Grand  Streets,  Los  Angeles,  Calif. ; that  he  was  released  to  the 
Navy  patrol.  This  report  also  states  that  Hamby  was  using  profane  lan- 
guage. The  second  record,  the  Navy  patrol  officer’s  report,  dated  May  11, 
1931,  showing  that  Hamby’s  offense  was  drunkenness  and  direct  disobedience 
to  orders,  in  that  he  failed  to  report  to  the  Navy  patrol  office  on  Fifth 
Street  dock,  San  Pedro,  Calif.,  as  ordered  by  Wilson,  a member  of  the  Navy 
patrol.  A third  record,  a ship’s  report  form  against  Hamby,  showing 
offenses ; drunkenness  ashore  and  direct  disobedience  of  orders.  A fourth 
record  [P.  24]  a letter  from  the  senior  patrol  officer  to  the  commanding 
officer  of  the  U.  S.  S.  California,  dated  May  30,  1931,  submitting  the  fol- 
lowing information:  ‘Hamby  was  released  from  jail  about  9 a.  m.  May  10, 
1931,  by  the  arresting  patrol,  J.  W.  Wilson,  chief  turret  captain,  and  told  to 
report  to  Fifth  Street  dock.  San  Pedro,  Calif.,  as  soon  as  possible,  but  not 
later  than  11  a.  m.  May  10,  1931.'  ” 

Held,  that  several,  if  not  all  of  the  messages  received  in  evidence,  upon  the 
contents  of  which  the  only  pertinent  testimony  of  the- prosecution’s  single  wit- 
ness was  based,  were  clearly  inadmissible  as  hearsay.  The  fact  that  the  mes- 
sages may  have  constituted  official  reports  of  a patrol  officer  did  not  bring 
them  within  any  exception  to  the  hearsay  rule  (C.  M.  O.  1,  1922,  11;  5,  1928,  6; 
7,  1928,  11;  5,  1929,  18;  11,  1929,  8). 
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(3)  It  is  improper  ill  any  case  for  the  recorder  to  offer  evidence  which  he 
knows  the  court  should  reject  (sec.  591,  Naval  Courts  and  Boards,  1923).  It  is 
especially  censurable  when,  as  in  this  case,  the  accused  is  not  represented  by 
counsel,  since  the  additional  duty  of  protecting  the  accused’s  interests  devolves 
upon  the  recorder  in  such  a case  tsec.  641,  Naval  Courts  and  Boards,  1923). 
While  no  intentional  breach  of  ethics  was  imputed  to  the  recorder,  it  being 
assumed  that  his  introduction  of  inadmissible  evidence  was  through  lack  of 
familiarity  with  Naval  Courts  and  Boards,  it  was  pointed  out  that  such  lack  of 
familiarity  could  not  but  result  in  a disappointment  of  the  accused’s  legitimate 
reliance  upon  the  recorder  to  see  that  the  trial  was  legal  and  regular  in  all 
respects.  (See  in  this  connection  C.  M.  O.  8,  1929,  9.) 

(4)  The  court  found  the  second  specification  proved  except  the  words  “to 
report  to  the  shore  patrol  on  the  Fifth  Street  dock,  San  Pedro,  Calif.,  not  later 
than  11  a.  in.,”  for  which  the  court  substituted  the  words  “to  proceed  to  San 
Pedro  on  the  first  train  leaving  Los  Angeles,  Calif.,  subsequent  to  10:40  a.  in., 
and  to  report  to  the  shore  patrol  on  the  Fifth  Street  dock  at  San  Pedro,  Calif., 
immediately  upon  arrival  of  said  train.”  It  is  clear  that  the  evidence  adduced 
by  the  prosecution  as  above  set  forth  did  not  sustain  such  a finding.  There  was 
no  evidence  in  the  record  that  the  accused  was  ordered  to  proceed  to  San  Pedro 
“on  the  first  train  leaving  Los  Angeles  subsequent  to  10 : 40  a.  m.”  or  on 
any  train. 

(5)  As  noted  above,  the  accused  in  this  case  was  not  represented  by  counsel. 
The  record  showed  that  upon  the  accused’s  statement  when  he  first  entered  that 
he  did  not  wish  counsel  the  requirements  of  section  587,  Naval  Courts  and 
Boards,  1923,  were  complied  wTith.  It  is  to  be  remembered  that  at  this  stage 
of  the  proceedings,  the  accused  expected  to  plead  guilty,  and  that  there  would 
be  no  evidence  introduced.  Upon  the  rejection  of  the  accused’s  plea  to  the 
second  specification,  although  there  [P.  25]  is  no  positive  requirement  that 
it  be  done,  the  court  might  well  have  again  informed  the  accused  of  his  right 
to  counsel,  and  urged  him  to  consult  counsel  before  proceeding.  While  not  los- 
ing sight  of  the  fact  that  an  accused,  if  mentally  competent,  cannot  be  com- 
pelled to  accept  the  services  of  counsel  (sec.  587,  Naval  Courts  and  Boards, 
1923),  nevertheless,  it  is  considered  very  desirable  that  every  accused,  espe- 
cially where  evidence  is  to  be  introduced,  be  represented  by  counsel.  It  is 
believed  that  in  very  few  cases  would  an  accused  persist  in  his  refusal  to 
consult  counsel  if  the  matter  were  presented  to  him  properly.  The  use  of  coun- 
sel by  the  accused,  in  addition  to  showing  affirmatively  that  the  accused’s  inter- 
ests were  adequately  protected,  leaves  the  recorder  free  to  concentrate  his  entire 
attention  upon  the  prosecution  of  the  case  and  the  proper  preparation  of  the 
record. 

(6)  In  view  of  the  improper  procedure  followed  in  this  case,  and  of  the 
insufficiency  of  the  evidence  adduced  to  sustain  the  finding  of  the  court  on  the 
second  specification,  the  Secretary  of  the  Navy  directed  that  the  finding  on  this 
specification  be  set  aside,  and  that  the  records  of  the  accused  be  corrected 
accordingly.  The  proceedings,  the  finding  on  another  specification,  and  the 
sentence,  being  legal,  were  not  disturbed  (File:  MM-Hamby,  Ray  J/A17-21 
(310822),  Aug.  22,  1931). 


SENTENCES : confinement — accessories  should  be  included. 

Where  a general  court-martial  sentence  was  confinement  for  six  months  and 
bad-conduct  discharge,  attention  was  invited  to  sections  701  (Change  No.  6) 
and  883  (footnote  30),  Naval  Courts  and  Boards,  1923,  and  to  C.  M.  O.  12, 
1929,  6. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Blakney,  Acel  E/A17-20  (310727),  Aug.  24,  1931,  approved  Aug.  31, 
1931). 


SENTENCES : confinement  at  hard  labor — reduction  in  rating  in  case  of 

SENTENCE  INVOLVING. 

A general  court-martial  sentence  was  confinements  for  a period  of  seven 
months,  dishonorable  discharge,  and  accessories. 
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As  the  accessories  in  this  sentence  included  hard  labor  (sec.  883,  note  30, 
N.  C.  & B.),  the  sentence  of  the  court  should  have  included  reduction  in  rating 
to  the  lowest  rating  of  that  branch  of  the  service  to  which  accused  belonged 
(sec.  883,  note  28,  N.  C.  & B. ; see  in  this  connection  C.  M.  O.  1,  1928,  13). 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Calhoun,  James  M/A17-20  (310709),  Aug.  17,  1931,  approved  Aug. 
31,  1931). 


[P.  26]  SENTENCES : illegal,  set  aside — restriction  to  limits  of  ship,  deck 

COURT. 

A deck-court  sentence  included  restriction  to  the  ship  for  a period  of  twenty 
days.  This  is  not  one  of  the  punishments  authorized  by  article  30,  Articles  for 
the  Government  of  the  Navy,  which  punishments  as  modified  by  article  64  (b), 
Articles  for  the  Government  of  the  Navy,  are  the  only  ones  which  may  be 
legally  adjudged  by  sentence  of  a deck  court.  ( See  in  this  connection  secs. 
980  (13)  and  953  (74),  Naval  Courts  and  Boards,  1923.) 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  that  part 
of  the  sentence  which  involved  restriction  be  set  aside,  and  that  the  records 
of  accused  be  corrected  accordingly  (File:  MM-Lauck,  Ewald  J/A17-22 
(310811),  Aug.  11,  1931). 


SENTENCES : increasing  severity — record  returned  to  court  by  convening 

AUTHORITY  FOR  RECONSIDERATION  OF  SENTENCE,  WITH  VIEW  TO  INCREASING 

SEVERITY,  SUMMARY  COURT  MARTIAL. 

Accused,  a petty  officer,  first  class,  was  convicted  by  summary  court  martial 
of  “Leaving  his  station  before  being  regularly  relieved”  and  “Absence  from  his 
station  and  duty  without  leave.”  The  sentence  was  loss  of  pay. 

The  convening  authority  returned  the  record  of  proceedings  to  the  court, 
stating  that  while  the  sentence  adjudged  was  adequate,  he  did  not  consider  it 
appropriate  in  view  of  the  nature  of  the  offiense  committed;  that  the  accused 
was  a petty  officer  first  class,  subject  to  responsibilities  requiring  a high  sense 
of  duty,  which  requirement  was  signally  lacking,  as  evidenced  by  the  record ; 
and  that  to  continue  the  accused  in  a position  of  trust  and  responsibility  would 
tend  to  vitiate  the  beneficial  effects  of  discipline. 

The  court,  upon  meeting  in  revision,  revoked  the  sentence  previously  adjudged 
and  sentenced  the  accused  “to  reduction  to  the  next  inferior  rating.”  The  pro- 
ceedings, findings,  and  sentence  were  approved  by  the  convening  authority. 

The  only  sentences  which  would  have  had  the  effect  of  removing  the  accused 
from  a position  of  trust  and  responsibility  were  either  reduction  to  the  next 
inferior  rating  or  a bad-conduct  discharge,  either  one  of  which  is  considered  of 
greater  severity  than  a sentence  involving  loss  of  pay. 

While  the  convening  authority,  upon  reconvening  the  court  for  the  purpose  of 
reconsidering  its  sentence,  did  not  specifically  direct  the  court  to  increase  the 
severity  of  its  sentence,  his  action  in  this  case  actually  resulted  in  an  increase 
of  severity  of  the  sentence.  Such  result  is  directly  contrary  to  the  provisions 
of  section  744,  Naval  Courts  and  Boards,  1923. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  convening 
authority  reconvene  the  court  in  this  case  [P.  27]  for  the  purpose  of  recon- 
sidering the  sentence  imposed  by  the  court  in  revision  (File:  MM-Britt,  Julian 
P/A17-21  (310825),  Aug.  25,  1931). 


SENTENCES : solitary  confinement  on  bread  and  water — certificate  of 
medical  officer  to  precede  action  of  the  convening  authority,  summary 

COURT  MARTIAL. 

Where  accused  was  sentenced  to  solitary  confinement  on  bread  and  water  for 
29  days,  with  full  ration  every  third  day,  it  was  noted  that  the  medical  certifi- 
cate, furnished  in  accordance  with  the  requirements  of  section  771,  Naval  Courts 
and  Boards,  1923,  was  dated  after  final  action  had  been  taken  on  the  case  by  the 
convening  authority,  the  senior  officer  present.  In  this  connection,  attetion  was 
invited  to  article  33,  Articles  for  the  Government  of  the  Navy,  from  which  it  is 
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clear  that  it  was  intended  that  the  opinion  of  the  medical  officer  be  obtained 
before  action  is  taken  by  the  officer  ordering  the  court.  (See  also  secs.  957  ( 82) 
and  981,  Naval  Courts  and  Boards.) 

While  the  procedure  followed  in  this  case  was  clearly  irregular,  held , that  it 
was  not  of  sufficient  gravity  to  invalidate  the  proceedings  (File:  MM-Kelter. 
Edward  J/A17-21  (310807),  Aug.  7,  1931). 


1.  TRIALS : multiplicity  of,  deck  courts. 

2.  PREVIOUS  CONVICTIONS:  consideration  of,  prior  to  approval  by  con- 
vening authority,  deck  court. 

3.  SETTING  ASIDE:  findings  and  sentence — failure  of  deck  court  ofiiceb 

TO  COMPLY  WITH  PROVISIONS  OF  NAVAL  COURTS  AND  BOARDS. 

(1)  Accused  was  tried  by  deck  court  on  June  15,  1931,  for  the  offense  of 
“Neglect  of  duty,”  said  offense  having  been  committee  on  June  5,  1931.  The 
specification  and  order  for  trial  were  approved  by  the  convening  authority  on 
June  5,  1931,  and  the  sentence  (reduction  to  the  next  inferior  rating)  on  June 
23,  1931. 

This  same  man  was  also  tried  by  deck  court  on  June  22,  1931,  for  the  offense 
of  “Absence  over  leave”  until  June  9,  1931.  The  specification  and  order  for  this 
trial  were  approved  June  9,  and  the  sentence  (loss  of  pay  amounting  to  $34) 
on  June  24,  1931. 

Attention  was  invited  to  section  189,  Naval  Courts  and  Boards,  192’3,  providing, 
in  part,  as  follows : 

“In  case  trial  has  been  ordered  but  not  commenced  when  knowledge  of 
another  offense  is  received,  this  latter  should  be  sent  the  court  as  an  addi- 
tional specification.  Otherwise  the  convening  authority,  by  ordering  sepa- 
rate trials,  multiplies  the  limit  of  punishment  a summary  court  martial  or 
deck  court  is  authorized  to  impose.” 

Inasmuch  as  the  second  trial  in  this  case  was  ordered  before  the  first  had  com- 
menced, and  separate  sentences  were  adjudged,  it  is  apparent  that  the  combined 
sentences  in  the  two  trials,  if  [P.  28]  executed,  would  result  in  a punishment 
of  reduction  in  rating  and  fixed  loss  of  pay.  This  would  be  contrary  to  the  policy 
of  the  Navy  Department  as  set  out  in  section  701,  Naval  Courts  and  Boards,  1923. 
(See  also  in  this  connection  C.  M.  O.  6,  1929,  16;  2,  1930,  16;  5,  1930,  19.) 

(2)  It  was  noted  that  the  “record  of  previous  convictions”  considered  by  the 
deck-court  officer  in  adjudging  sentence  in  the  trial  held  June  22  included  the 
record  of  the  trial  held  June  15,  although  the  sentence  in  the  first  trial  was  not 
approved  until  June  23.  The  consideration  of  that  conviction  was  in  flagrant 
violation  of  the  provisions  of  section  690,  Naval  Courts  and  Boards,  1923. 

(3)  In  view  of  the  failure  of  the  convening  authority  to  comply  with  the  provi- 
sions of  section  189,  Naval  Courts  and  Boards,  1923,  and  of  the  improper  consid- 
eration by  the  deck-court  officer  of  an  unapproved  previous  conviction,  the  Secre- 
tary of  the  Navy  directed  that  the  finding  and  sentence  adjudged  by  the  second 
court,  namely,  the  sentence  involving  loss  of  pay,  be  set  aside,  and  that  the  records 
of  the  accused  be  corrected  accordingly  ( File : MM-Kocimski,  Alfred  A/A17-22 
(310822),  Aug.  22,  1931). 


BONDS : payment  of  premium  on,  furnished  by  persons  HANDLING  naval  com- 
munication FUNDS  AT  THE  U.  S.  NAVAL  RADIO  STATIONS,  SAN  JUAN,  P.  R.,  AND 
ST.  THOMAS,  V.  I. 

Held:  The  premium  on  the  bonds  of  persons  handling  naval  communication 
funds  at  the  U.  S.  naval  radio  stations,  San  Juan,  P.  R.,  and  St.  Thomas,  V.  I., 
in  the  absence  of  an  appropriation  for  such  expenses,  must  be  paid  by  the  per- 
sons designated  to  handle  such  funds  (File:  MM/L13-1  (310718),  Aug.  26,  1931, 
citing  act  of  Aug.  5,  1909,  36  Stat.  125;  6 U.  S.  C.,  sec.  14). 
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CLAIMS  : PAYMENT  OF,  PRIVATE  PROPERTY  DAMAGED  BY  LANDING  OF  NAVAL  AIR- 
CRAFT. 

An  officer  who  makes  a landing  in  naval  aircraft  on  privately  owned  property 
as  a result  of  which  such  property  is  damaged  should  not  personally  compensate 
the  owner  of  the  property,  but  should  instruct  him  to  submit  claim  to  the  Sec- 
retary of  the  Navy,  which  claim  will  promptly  be  paid  in  such  amount  as  may 
be  found  to  be  justly  due,  provided  such  claim  does  not  exceed  the  sum  of 
$500,  as  limited  by  the  Naval  Appropriation  Act  of  February  28,  1931,  46  Stat. 
1446  (File:  Lll-15/00  ( 310801),  Aug.  14,  1931). 


[P.  29]  CONTRACTS : aviation  products — inclusion  of  provision  to  insure 

SECRECY  CONCERNING  DETAILS  OF  DESIGN  AND  MANUFACTURE. 

Held,  that  the  following  provision,  if  inserted  in  Government  contracts  for 
products  to  be  furnished  to  the  Bureau  of  Aeronautics  would,  from  a legal  point 
of  view,  be  effective  as  well  as  advantageous  to  the  Government’s  interests : 

“The  contractor  agrees  that,  unless  prior  specific  authority  in  writing 
is  received  from  the  Navy  Department  in  each  case,  he  will  neither  publish 
nor  disclose  to  any  person  not  in  his  own  or  the  Navy  Department’s  employ 
any  information  concerning  details  of  design  or  manufacture  of  the  products 
covered  by  this  contract.” 

(File:  A2-9  (310312),  August  15,  1931.) 


CONTRACTS : supplies — inclusion  of  provision  prohibiting  employment  of 

ANY  PERSON  UNDERGOING  IMPRISONMENT  AT  HARD  LABOR,  DEVIATION  FROM  STANDARD 

FORM. 

Invitation  for  bids  dated  April  22,  1931,  for  sand  and  gravel,  contemplated  the 
inclusion  in  the  contract  of  an  article  or  a clause  prohibiting  the  employment  of 
any  person  undergoing  sentence  of  imprisonment  at  hard  labor. 

Executive  order  of  May  18,  1905,  provided  that  all  contracts  entered  into  there- 
after by  officers  or  agents  of  the  United  States  involving  the  employment  of  labor 
in  the  States  composing  the  Union,  or  the  Territories  of  the  United  States  con- 
tiguous thereto,  should,  unless  otherwise  provided  by  law,  contain  a stipulation 
forbidding,  in  the  performance  of  such  contracts,  the  employment  of  persons 
undergoing  sentences  of  imprisonment  at  hard  labor  which  had  been  imposed 
by  courts  of  the  several  States,  Territories,  or  municipalities  having  criminal 
jurisdiction.  Standard  Government  Form  of  Contract  No.  32  (Supplies)  was 
approved  by  the  President  June  10,  1927,  and  its  use  was  made  mandatory, 
without  deviation  except  after  the  prior  approval  of  the  Director  of  the  Bureau 
of  the  Budget,  by  Bureau  of  the  Budget  Circular  No.  207,  dated  June  29,  1927. 
Said  Standard  Form  No.  32  contained  no  provision  prohibiting  the  employment  of 
any  person  undergoing  sentence  of  imprisonment  at  hard  labor. 

The  approval  of  Standard  Form  No.  32  by  the  President  being  subsequent 
to  the  promulgation  of  the  Executive  order  of  May  18,  1905,  nullified  said 
Executive  order  so  far  as  concerned  contracts  for  supplies. 

The  contract  contemplated  by  the  invitation  for  bids  dated  April  22,  1931, 
referred  to  above,  would  be  a deviation  from  the  standard  form  and  it  would 
obviously  be  the  duty  of  the  contracting  officer  to  obtain  the  approval  of  the 
Director  of  the  Bureau  of  the  Budget  prior  to  the  inclusion  of  such  an  article 
or  clause.  However,  the  lack  of  such  prior  approval,  while  [P.  30]  constitut- 
ing a dereliction  of  duty  on  the  part  of  the  officer  responsible  for  the  failure 
to  obtain  such  approval,  would  not  affect  the  validity  of  a contract.  As  the  in- 
vitation of  April  22,  1931,  provided  that  any  contract  thereunder  would  contain 
a provision  prohibiting  the  employment  of  any  person  undergoing  imprisonment 
at  hard  labor,  the  award  of  a contract  thereunder  without  such  a provision 
would  not  be  responsive  to  the  invitation  and  would  not  be  after  due  competition. 

In  view  of  the  foregoing,  held,  that  the  provisions  of  the  Executive  order  of 
May  18, 1905,  are  applicable  for  inclusion  in  a contract  for  sand  and  gravel  under 
the  invitation  for  bids  dated  April  22,  1931,  for  the  reason  that  the  competition 
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was  based  on  the  inclusion  thereof,  but  that  the  provisions  of  said  Executive 
order  are  not  applicable  generally  to  contracts  for  supplies  unless  the  prior 
approval  for  such  inclusion  is  had  from  the  Director  of  the  Bureau  of  the 
Budget  (File:  NY6/L4-2  (310508),  August  8,  1931). 


EASEMENTS : abandonment  of,  by  government  ; authority  of  navy  depart- 
ment to  turn  over  savannah  radio  station  to  private  interests  for  com- 
mercial operation 

Under  authority  of  provisions  contained  in  the  Naval  Appropriation  Act  of 
July  11,  1919  (41  Stat.  149),  the  Secretary  of  the  Navy  selected  a site  near  the 
city  of  Savannah,  Ga.,  for  the  relocation  of  the  Savannah  radio  station.  A per- 
petual easement  in  and  to  such  site  was  granted  to  the  United  States  by  deed 
duly  executed  by  the  Mayor  on  behalf  of  the  city  of  Savannah,  Ga.,  for  the  estab- 
lishment and  maintenance  of  a naval  radio  station,  and  for  other  naval  purposes, 
“said  right  and  easement  to  terminate  and  the  said  land  to  revert  to  the  city  of 
Savannah  free  therefrom  in  the  event  of  the  abandonment  of  said  property  by 
the  party  of  the  second  part  or  when  the  same  is  no  longer  required  for  the  purpose 
for  which  granted.” 

The  Navy  Department  now  planning  to  discontinue  operation  of  the  Savannah 
naval  radio  station,  the  question  was  presented  whether  it  would  be  possible  to 
make  the  necessary  arrangements  for  the  Radiomarine  Corporation  of  America 
to  take  over  and  operate  said  naval  radio  station,  with  the  exception  of  the 
actual  transmitting  and  receiving  equipment. 

If  the  prospective  discontinuance  of  the  use  of  said  site  by  the  Government 
were  intended  to  be  only  temporary,  or  if  the  commercial  company  that  desired 
to  use  the  site  were  going  to  operate  the  proposed  radio  station  as  an  agent  of  the 
Government,  or  jointly  with  the  Government,  or  as  a station  in  addition  to  one 
to  be  operated  by  the  Government,  the  Government  would  have  a right  to  retain 
the  easement.  (See  Roby  v.  N.  Y.  Gent.  & II.  R.  Go.,  36  N.  E.  1053;  Gity  of 
Savannah  v.  Barnes,  148  Ga.  317 ; Atlanta  & W.  P.  R.  Go.  v.  Gity  of  Atlanta,  156 
Ga.  251.)  [P.  31]  However,  no  such  joint  use  or  semiabandonment  of  the  site 
was  contemplated.  The  land  was  no  longer  required  for  any  Government  use 
and  the  Government  intended  to  abandon  it.  Any  attempt  on  the  part  of  the  Navy 
Department  to  permit  the  use  of  the  site  embraced  within  the  existing  naval  radio 
station  at  Savannah,  Ga.,  for  commercial  purposes,  without  the  consent  or  ac- 
quiescence of  the  municipal  authorities,  would  contravene  the  terms  of  the  grant 
made  by  the  city  and  would  constitute  an  act  of  bad  faith.  Therefore,  held, 
that  in  view  of  the  conditions  imposed  by  the  aforesaid  grant,  the  Navy  Depart- 
ment is  not  authorized  in  the  absence  of  such  consent  or  acquiescence  of  the 
municipal  authorities  to  turn  over  the  Savannah  radio  station  to  private  interests 
for  commercial  operation  (File:  NR38/A4-2  (310413),  July  31,  1931). 


ENLISTMENT : extension  of — status  where  second  extension  executed  prior 

to  final  approval  of  first  extension  ; FIRST  extension  entered  upon. 

A man  enlisted  in  the  Navy  on  December  21,  1926,  for  a period  of  four  years, 
and  on  February  23,  1929,  agreed  on  Form  N.  Nav.  323  to  extend  his  enlistment 
for  one  year.  As  his  enlistment  was  due  to  expire  December  20,  1930,  plus  97 
days  to  be  made  up  due  to  time  lost  on  account  of  his  own  misconduct,  the  date 
of  the  expiration  of  his  enlistment  was  March  27,  1931.  On  April  30,  1931,  this 
man  executed  another  agreement,  on  Form  N.  Nav.  323,  to  extend  his  enlistment 
for  two  years  to  permit  transfer  to  duty  at  the  U.  S.  naval  radio  station,  Dutch 
Harbor,  Alaska.  Both  of  these  agreements  bore  the  statement : “This  is  * * * 

first  * * * extension.”  At  the  time  the  second  agreement  to  extend  was 

executed,  the  final  marks  and  recommendations  had  not  been  entered  on  the 
form  upon  which  he  had  first  agreed  to  extend  his  enlistment. 

Questions  having  been  presented  as  regards  this  man’s  status  relative  to  exten- 
sion of  enlistment,  held: 

(a)  The  one-year  extension  of  enlistment  executed  February  23,  1929,  has 
became  effective,  and  the  man  in  question  is  now  serving  thereon. 

21 9891— 40— vol.  2 33 


1638  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 
[C.  M.  O.  No.  8—1931] 

(V)  The  two-year  extension  of  enlistment  executed  April  30,  1931,  has  legal 
force  and  effect. 

(c)  This  man  is  not  considered  as  serving  in  an  overtime  status;  i.  e.,  beyond 
the  date  of  the  expiration  of  his  enlistment  on  March  27,  1931,  but  on  a one- 
year  extension  of  enlistment  executed  February  23,  1929,  under  which  service 
began  March  28,  1931. 

Further  held  ( a ) That  present  extension  of  enlistment  on  which  the  man  is 
now  serving  may  not  be  changed  with  the  concurrence  of  the  Navy  Department 
and  the  enlisted  man  concerned. 

[P  32]  (&)  The  extension  executed  on  April  30,  1931,  may  be  considered  by 

the  Navy  Department  as  a second  extension  of  enlistment  effective  without  the 
consent  of  the  man  concerned  on  the  completion  of  the  extension  of  enlistment 
on  which  he  is  now  serving  (File:  MM-Grimes,  Henry  J/P14-4  ( 310623),  Aug. 
15,  1931,  considering  34  U.  S.  C.,  sec.  184;  art.  D-1006  (1),  (3),  (6),  and  (7), 
Bu.  Nav.  Manual,  1925;  citing  Sec.  Navy  decision  of  Feb.  7,  1928,  file:  MM- 
Grinder,  Frank  M/P14-4  (280117),  C.  M.  O.  2,  1928,  24;  Sec.  Navy  decision  of 
June  22,  1929,  File:  MM/P14-4  (290531),  C.  M.  O.  7,  1920,  15). 


FOREIGN  COUNTRIES : detail  to  duty  as  instructor  in  public  educational 

INSTITUTION  OF  CHINA. 

Question  whether,  under  existing  law,  United  States  naval  personnel  may  be 
assigned  to  duty  as  instructors  at  the  Mercantile  Marine  College  at  Woosung, 
China,  by  authority  of  the  Secretary  of  the  Navy  or  by  authority  of  the  Presi- 
dent. 

From  the  facts  presented,  it  appeared  that  the  Mercantile  Marine  College  at 
Woosung,  China,  was  an  institution  of  the  Republic  of  China  and  that  the  posi- 
tion of  instructor  in  the  college  would  constitute  an  office  within  the  meaning  of 
article  I,  section  9,  clause  8 of  the  Constitution  of  the  United  States,  which 
provides  that — 

“No  title  of  nobility  shall  be  granted  by  the  United  States ; and  no  person 
holding  any  office  of  profit  or  trust  under  them,  shall,  without  the  consent  of 
the  Congress,  accept  of  any  present,  emolument,  office,  or  title,  of  any  kind 
whatever,  from  any  king,  prince,  or  foreign  state.” 

Therefore  naval  personnel  may  not  legally  be  assigned  to  duty  as  instructors 
at  this  college  without  the  consent  of  Congress. 

As  no  provision  of  law  authorizing  such  detail  of  naval  personnel  was  known, 
held,  that  under  existing  law,  United  States  naval  personnel  may  not  be  assigned 
to  duty  as  instructors  at  the  Mercantile  Marine  College  at  Woosung,  China,  by 
authority  of  the  Secretary  of  the  Navy  or  by  authority  of  the  President  (File: 
L11-7/EF16  (310309),  Aug.  10,  1931). 


MEDALS  AND  DECORATIONS:  award  of,  to  foreigners;  act  of  july  9,  1918, 

CONSTRUED. 

Question  whether  or  not  the  Navy  Department  may  legally  award  decorations 
to  foreigners,  with  specific  reference  to  the  award  of  decorations  to  certain 
persons  in  the  French  Army  for  services  rendered  in  connection  with  the 
attempt  to  rescue  Brigadier  General  Robert  H.  Dunlap,  U.  S.  M.  C.,  deceased. 

There  are  no  constitutional  or  statutory  provisions  which  in  terms  prohibit 
the  Navy  Department  from  awarding  decorations  [P.  33]  to  persons  in  the 
French  Army  for  special  services  rendered  on  behalf  of  persons  in  the  naval 
service.  The  act  of  July  9,  1918  (40  Stat.  872-873),  authorized  the  President 
under  regulations  to  be  prescribed  by  him,  “to  confer  such  medals  and  decora- 
tions as  may  be  authorized  in  the  military  service  of  the  United  States  upon 
officers  and  enlisted  men  of  the  military  forces  of  the  countries  concurrently 
engaged  with  the  United  States  in  the  present  war.” 

Held,  that  the  provision  of  law  above  cited  does  not  authorize  the  conferring 
of  decorations  upon  individuals  in  a foreign  military  service  except  officers  and 
enlisted  men  of  military  forces  for  deeds  performed  while  these  forces  were 
concurrently  engaged  with  the  United  States  in  the  World  War,  and  accordingly 
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does  not  apply  to  the  present  case.  This  provision  of  law,  however,  does  indi- 
cate very  clearly  that  without  some  such  legislation  the  Navy  Department  is 
not  legally  authorized  to  award  decorations  to  foreigners. 

A careful  examination  of  the  laws  of  the  United  States  authorizing  the  award- 
ing of  decorations  failing  to  disclose  any  provision  authorizing  the  Navy 
Department  to  make  awards  of  the  character  now  under  consideration,  held , 
that  the  Navy  Department,  in  the  absence  of  legislative  authority,  may  not 
legally  award  decorations  to  certain  persons  in  the  French  Army  for  services 
rendered  in  connection  with  the  attempt  to  rescue  Brigadier  General  Robert  H. 
Dunlap,  U.  S.  Marine  Corps,  deceased.  (File:  00/P6-2  (310520),  Aug.  1,  19311. 


MISCONDUCT:  automobile  accident — absence  without  leave;  intoxication. 

An  enlisted  man  was  admitted  to  the  sick  list  at  the  marine  detachment,  Camp 
Rapidan,  Criglersville,  Va.,  on  September  21,  1930,  with  diagnosis  contusion, 
multiple  (pelvis),  automobile  accident,  which  the  medical  officer  in  charge  con- 
sidered due  to  his  own  misconduct.  Entry  in  the  medical  record  read,  in  part, 
as  follows:  “Examined  * * * and  pronounced  intoxicated.  Apparently  no 

fracture  or  evidence  of  internal  injury.”  On  September  24,  1930,  this  man  was 
transferred  to  the  marine  barracks,  Quantico,  Va.,  for  treatment,  with  diagnosis 
“contusion,  multiple,  pelvis  (automobile),”  which,  after  an  X-ray  examination  on 
the  same  date,  was  changed  to  “fracture,  simple,  right  ilium  2531  (automobile).” 
On  September  26,  1930,  the  man  was  transferred  to  the  U.  S.  Naval  Hospital, 
Washington,  D.  C.,  where  he  was  admitted  to  the  sick  list  with  the  same  diag- 
nosis. He  was  retained  in  the  naval  hospital  from  September  26,  1930,  until 
January  16,  1931,  when  he  was  discharged  to  duty.  Subsequent  to  his  discharge 
to  duty  on  January  16,  1931,  he  was  readmitted  to  the  sick  list  twice  on  account 
of  the  same  disability.  On  each  occasion  that  he  was  admitted  to  the  sick 
[P.  34]  list,  the  disability  was  held  to  have  been  the  result  of  his  own  mis- 
conduct. 

On  April  17,  1931,  he  submitted  a statement  in  rebuttal  to  the  effect  that  he  did 
not  receive  proper  medical  attention  from  September  21,  1930,  the  date  of  the 
accident  in  which  he  was  injured,  to  September  24,  1930,  the  date  he  was  trans- 
ferred to  the  marine  barracks,  Quantico,  Va.,  and  that  he  believed  his  disability 
was  the  result  of  the  lack  of  medical  attention  during  that  period. 

The  investigation  held  on  September  22,  1930,  in  this  case,  disclosed  that  at  the 
time  of  the  accident  this  man  was  riding  in  the  automobile  as  a passenger,  and 
that  he  jerked  the  steering  wheel  when  the  automobile  was  under  full  control  of 
the  driver,  causing  the  automobile  to  overturn.  Further,  the  investigation  found 
that  he  was  under  the  influence  of  intoxicating  liquor  and  was  absent  without 
leave  at  the  time  of  the  accident.  The  opinion  was  that  the  injuries  sustained  by 
this  man  were  not  in  the  line  of  duty  and  were  the  result  of  his  own  misconduct. 

With  reference  to  the  man’s  contention  that  his  disability  was  the  result  of  de- 
lay in  receiving  proper  medical  attention,  the  Bureau  of  Medicine  and  Surgery 
stated  that  there  was  nothing  in  the  record  which  would  indicate  that  the  three 
days  elapsing  between  September  21  and  September  24,  1930,  without  hospital 
attention,  in  any  way  aggravated  the  man’s  condition.  From  the  history  of  the 
case,  it  was  considered  that  his  condition  had  progressed  as  well  if  not  better  than 
the  average  case  of  like  injury  which  may  have  had  prompt  and  adequate  treat- 
ment. 

In  view  of  the  foregoing,  held,  that  the  disability  in  this  case  was  the  result  of 
the  man’s  own  misconduct  (File:  MM-Byrum,  Arthur  J./P205  (2)  (310702), 
Aug.  25,  1931). 


MISCONDUCT:  automobile  accident;  evidence  of  intoxication. 

A man  was  injured  when  an  automobile  he  was  driving  collided  with  another 
machine.  The  injuries  consisted  of  a lacerated  wound  of  lip  and  nose  and  a 
fractured  right  shoulder.  The  entry  on  his  medical  record  stated  that  he  was 
moderately  dazed  and  confused,  partly  as  the  result  of  the  accident  and  partly 
the  result  of  alcoholic  indulgence ; that  the  odor  of  liquor  was  strongly  evident 
on  his  breath  and  it  was  considered  by  the  officer  making  the  examination  that 
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he  was  mildly  under  the  influence  of  intoxicating  liquor.  The  injured  man  stated 
that  the  accident  was  caused  by  a car  on  the  highway,  which  car  was  employing 
the  use  of  a spotlight,  making  it  almost  impossible  for  him  to  see  as  the  car  bore 
down  upon  him ; that  he  was  sideswiped  by  this  car  and  lost  control  of  his  car, 
resulting  in  the  accident.  He  admitted  having  had  a few  drinks  of  beer  early  in 
the  afternoon,  but  denied  ever  drinking  to  excess.  The  operator  of  the  other 
[P.  35]  car  stated  that  at  the  time  of  the  collision  her  spotlight  was  in  use, 
thus  substantiating  the  man’s  statement  in  this  respect. 

The  Bureau  of  Medicine  and  Surgery  was  of  the  opinion  that  in  view  of  the 
severe  injuries  from  which  the  man  was  suffering,  it  was  impossible  to  fix  the 
degree  of  intoxication  or  to  definitely  establish  that  any  of  the  “dazed  and  con- 
fused” condition  was  the  result  of  intoxication,  which  opinion  appeared  to  be 
borne  out  by  the  statement  in  the  record  that  the  man  was  only  “mildly  under 
the  influence  of  intoxicating  liquor.” 

In  view  of  the  foregoing,  and  the  statement  of  the  driver  of  the  other  car 
featuring  in  the  collision  that  her  spotlight  was  in  use  when  the  cars  collided, 
the  Bureau  of  Medicine  and  Surgery  was  of  the  opinion  that  the  injuries  in  this 
case  were  not  the  direct  result  of  indulgence  in  intoxicating  liquor  by  the  injured 
man  and  therefore  that  the  injuries  were  incurred  not  due  to  his  own  misconduct. 

Held,  that  the  disability  in  this  case  was  not  the  result  of  the  man’s  own  miscon- 
duct (File:  MM-Stoltz,  Frank  N/P2-5  (2)  (310724),  Aug.  7,  1931). 


MISCONDUCT:  automobile  accident;  evidence  of  intoxication. 

A man  was  injured  in  an  automobile  accident,  which  was  considered  the  result 
of  his  own  misconduct.  Entry  in  the  medical  record  stated  that  there  was 
evidence  of  intoxication,  and  that  the  man  either  fell  asleep  while  driving  or 
lost  control  of  the  automobile  on  a curve,  crashing  into  a telegraph  pole.  The 
man  denied  that  he  was  intoxicated  at  the  time  of  the  accident,  but  admitted 
that  he  had  drunk  some  beer  a short  time  prior  thereto.  He  stated  that  he  had 
had  very  little  sleep  the  night  before,  and  that  just  before  the  accident  he  became 
very  sleepy.  It  was  his  belief  that  through  lack  of  sleep  he  fell  asleep  at  the 
wheel  of  the  automobile  and  the  accident  occurred,  and  that  the  accident  was  not 
the  result  of  his  indulgence  in  alcoholic  liquor. 

The  Bureau  of  Medicine  and  Surgery  stated  that  it  was  doubtless  true  that  this 
man  had  had  very  little  sleep  on  the  night  preceding  the  accident  and  it  was  no 
doubt  true  that  the  fell  asleep  and  was  asleep  at  the  time  the  accident  occurred. 
However,  it  was  considered  that  the  beer  which  the  man  had  drunk  played  an 
important  part  in  causing  him  to  fall  asleep,  it  being  a well-known  fact  that 
alcohol,  and  also  hops — one  of  the  ingredients  of  beer — produce  drowsiness.  The 
Bureau  of  Medicine  and  Surgery  therefore  considered  that  the  injury  of  this 
man  was  directly  attributable  to  his  indulgence  in  alcoholic  liquors  and  was  the 
result  of  his  own  misconduct. 

Held,  that  the  disability  in  this  case  was  the  result  of  the  man’s  own  mis- 
conduct (File:  MM-Boyles,  Harry  B/P2-5  (2)  (310804),  August  10,  1931). 


[P.  36]  MISCONDUCT:  motorcycle  accident. 

An  enlisted  man,  U.  S.  Navy,  while  riding  on  a motorcycle  with  a girl, 
collided  with  an  automobile  near  Santa  Monica  Calif.,  at  3:30  p.  m.  on  June 
11,  1931,  as  a result  of  which  he  died  in  the  Santa  Monica  General  Hospital  at 
10:05  p.  m.  on  the  same  date.  He  was  on  authorized  leave  at  the  time  of  the 
accident. 

No  court  of  inquiry,  board  of  inquest,  or  board  of  investigation  was  held  in 
this  case.  Information  received  from  various  sources,  however,  indicated  that 
at  the  time  of  the  accident  this  man  was  traveling  at  a fast  rate  of  speed  and 
crashed  into  a Cadillac  car,  the  driver  of  which  was  making  a left-hand  turn 
when  struck  by  the  motorcycle.  The  road  at  the  scene  of  the  collision  was 
through  a canyon  and  in  the  nature  of  a shallow  “S”  turn.  At  that  place, 
the  driver  of  the  automobile  could  not  see  the  road  behind  him  for  a distance 
of  one  city  block  as  houses  which  lined  the  left  of  the  road  as  well  as  the  sides 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1016-193  7 1641 

[C.  M.  O.  No.  8—1931] 


of  the  cut  would  obstruct  his  vision.  The  commanding  officer  of  the  deceased 
stated  that  since  the  laws  of  California  are  very  specific  as  to  making  “U” 
turns  on  highways,  and  from  the  limited  information  available,  he  was  of  the 
opinion  that  the  man’s  death  was  in  line  of  duty  and  not  due  tot  his  own 
misconduct. 

Held,  that  death  in  this  case  was  not  due  to  misconduct  of  deceased  (File: 
MM-Rath.  Roy/P2-5  (2)  (310701),  Aug.  18,  1931). 


NAVAL  RESERVE  : fleet  naval  reserve  ; credit  for  service  for  transfer  to — 

MINORITY  ENLISTMENT,  DISCHARGE  FROM.  PRIOR  TO  EXPIRATION. 

Held,  that  the  enlistment  of  a man  entered  upon  July  8,  1915,  to  serve  during 
minority  until  November  24,  1918,  from  which  he  was  discharged  August  23, 
1918,  with  an  honorable  discharge,  may  be  counted  as  four  full  years’  naval  serv- 
ice for  the  purpose  of  transfer  to  the  Fleet  Naval  Reserve  (File:  MM/P20-2  (4) 
(310812),  Aug.  27, 1931,  considering  34  U.  S.  C.,  sec.  195  ; 34  U.  S.  C,  sec.  192;  art. 
3607,  Navy  Regulations  1913,  subpar.  1 ; See.  Navy  decision  of  July  29,  1924,  File 
7657-1069:  18.  citing  34  Op.  Attv.  Gen.  615;  27  Op.  Atty.  Gen.  66:  Sec.  Navy 
decision  of  Sept.  30,  1925,  File  28550-1656  : 67). 


PRISONERS : escape  of,  after  expiration  of  enlistment — status  ; payment 

of  reward  for  apprehension  and  delivery  of. 

With  reference  to  the  escape  from  confinement  of  a general  court-martial 
prisoner  whose  enlistment  has  expired,  while  undergoing  confinement  pursuant 
to  sentence  of  a naval  court  martial  for  an  offense  committed  during  his  enlist- 
ment, held: 

[P.  37]  (a)  The  status  of  such  escaped  prisoner  is  that  of  an  escaped  general 

court-martial  prisoner  and  not  a deserter  (citing  Comp.  Gen.  decision  of  Sept. 
3,  1925,  S.  & A.,  Memo.,  p.  9259;  Comp.  Gen.  decision  of  Aug.  7,  1926,  A-9408, 
S.  & A.  Memo.,  p.  9713 ; see  also  in  this  connection  the  Judge  Advocate  General’s 
opinion  of  October  18,  1922,  File  26267-410). 

(l>)  A $50  reward  cannot  be  offered  by  the  commanding  officer  of  a naval 
prison  and  paid  by  the  supply  officer,  for  the  apprehension  and  delivery  of  such 
an  escaped  prisoner.  The  facts  relative  to  the  escape  should  be  communicated 
by  dispatch  to  the  Secretary  of  the  Navy  (Judge  Advocate  General),  and  appro- 
priate action  relative  to  offer  of  reward  for  the  escaped  prisoner’s  apprehension 
and  return  to  naval  jurisdiction,  as  well  as  the  amount  of  such  reward,  will  be 
promptly  taken  by  the  Secretary  of  the  Navy  upon  receipt  in  the  Navy  Depart- 
ment of  the  necessary  information  in  the  case. 

(c)  In  view  of  the  foregoing,  the  authority  of  the  supply  officer  for  making 
payment  of  reward  for  the  apprehension  and  delivery  of  an  escaped  general 
court-martial  prisoner  would  be  the  specific  instructions  as  issued  in  the  case 
by  the  Secretary  of  the  Navy. 

(d)  If  it  is  decided  to  place  a time  limit  on  the  offer  of  reward,  such  time 
limit  will  be  stated  in  special  instructions  issued  in  the  particular  case  by  the 
Secretary  of  the  Navy.  (In  this  connection,  see  Comptroller  General’s  decision 
of  August  7,  1926,  supra,  stating  that  the  offer  of  reward  for  an  “escaped  naval 
prisoner”  may  be  made  “without  limitation  as  to  time  of  delivery”;  File: 
P13-8/L6-2  (310716),  Aug.  7,  1931). 


1.  REWARDS:  civil  employees,  for  suggested  improvements — payment  of 

additional,  res  judicata. 

2.  REWARDS : distinction  between  reward  paid  locally  upon  the  secretary 

of  the  navy’s  prior  approval  and  one  paid  in  the  navy  department  upon 
the  secretary  of  the  navy’s  specific  approval,  authority  to  make  second 
payment. 

(1)  In  1920  a cash  reward  of  $100  was  paid  to  a civilian  employee  at  the 
Mare  Island  Navy  Yard  by  authority  of  the  Secretary  of  the  Navy,  upon  recom- 
mendation of  the  Bureau  of  Ordnance,  under  the  act  of  July  1,  1918  (40  Stat. 
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718;  5 U.  S.  C.,  sec.  416),  on  account  of  beneficial  suggestion  in  connection  with 
launching  depth  charges.  Application  has  now  been  received  for  payment  of 
an  additional  reward  in  this  case.  No  new  facts  were  presented  that  were  not 
before  the  Navy  Department  at  the  time  of  the  original  award,  but  the  second 
application  was  based  solely  on  the  claim  that  the  original  payment  was  inade- 
quate. 

Held,  that  under  the  circumstances  set  out  above,  payment  of  an  additional 
award  in  this  case  would  not  be  legal  (citing  12  Op.  Atty.  Gen.  358;  2 Op.  Atty. 
Gen.  464). 

[P.  38]  (2)  The  legal  distinction  between  an  award  for  a beneficial  suggestion 

paid  locally  upon  the  Secretary  of  the  Navy’s  prior  approval  and  one  where  the 
original  award  was  made  by  a Bureau  of  the  Navy  Department,  upon  the  specific 
approval  of  the  Secretary  of  the  Navy,  lies  in  the  difference  between  the  first 
case  where  the  original  award  was  preliminary  only  and  subject  to  review  and 
further  action  by  the  Secretary  of  the  Navy,  and  the  latter  case  where  the  origi- 
nal award  was  specifically  authorized  by  the  Secretary  of  the  Navy. 

Payment  of  a further  amount  by  the  Secretary  of  the  Navy  following  an  origi- 
nal award  by  the  commandant  of  a navy  yard  may  be  authorized  in  the  discre- 
tion of  the  Secretary  of  the  Navy  provided  that  a release  or  agreement  is  given 
for  each  payment.  Whether  the  Secretary  of  the  Navy  may,  where  the  original 
award  was  made  by  a bureau  in  the  Navy  Department  upon  the  specific  approval 
of  the  Secretary  of  the  Navy,  authorize  a second  payment,  will  depend  upon  the 
particular  circumstances  in  each  case  (File;  A13-7  (310213),  August  15,  1931, 
citing  Compt.  Gen.  let.  of  Aug.  14,  1930,  No.  A-32816). 


VENEREAL  DISEASE:  local  order  prohibiting  contraction  of — legality. 

Held:  A local  order  substantially  to  the  effect  that  “No  man  shall  contract  a 
venereal  disease”  would  be  neither  legal  nor  ethical  (File:  MM-P13-9  (310729), 
Aug.  13,  1931,  citing  C.  M.  O.  127,  1920,  12,  as  still  applicable  to  G.  O.  No.  69, 
amended,  which  superseded  G.  O.  530  (old  series),  cited  in  said  C.  M.  O.) 


VESSELS  OF  THE  NAVY : light  cruises — effect  of  London  naval  treaty 

UPON  PREVIOUS  AUTHORIZATION  BY  CONGRESS. 

Held:  (1)  That  the  President  has  lawfully  exercised  the  power  conferred  upon 
him  by  the  act  of  February  13,  1929  (45  Stat.  1165),  to  suspend  in  part  the  naval 
construction  therein  authorized,  in  that  an  international  agreement  for  the  fur- 
ther limitation  of  naval  armament  having  been  signed  and  ratified  prior  to  July 
1,  1931,  he  did  not  undertake  the  construction  of  eight  of  the  cruisers  authorized 
prior  to  that  date ; 

(2)  That  the  effect  of  the  London  Treaty  Limiting  Naval  Armament  (art.  18) 
on  the  aforesaid  act  of  February  13,  1929,  was  to  postpone  the  date  (July  1, 
1931)  specified  in  the  act  insofar  as.  three  8"  cruisers  are  concerned,  so  that  they 
may  not  be  commenced  until  1933,  1934,  and  1935,  respectively,  and  to  leave  unim- 
paired the  Congressional  authorization  for  the  construction  of  five  or  eight  6" 
cruisers  without  limitation  as  to  time.  In  other  words,  the  law  as  it  now  exists 
authorizes  the  construction  of  eight  additional  cruisers  at  any  time  in  the  dis- 
cretion [P.  39]  of  the  President,  provided  that  all  eight  shall  be  of  the  sub- 
category carrying  6"  guns  or,  in  the  alternative,  it  authorizes  the  construction 
of  five  additional  cruisers  carrying  6"  guns  at  any  time  in  the  discretion  of  the 
President  and  the  construction  of  three  additional  cruisers  carrying  8"  guns  at 
any  time  after  the  limiting  dates  in  the  treaty  (File : CL/S28-1  (310718),  July  30, 
1931). 


WASHINGTON  TREATY  FOR  LIMITATION  OF  NAVAL  ARMAMENT: 

NAVAL  STATION,  CAVITEi — INSTALLATION  OF  TURBO  ALTERNATORS  ; WHETHER  IN  CON- 
TRAVENTION OF  TREATY. 

By  article  XIX  of  the  Washington  Treaty  for  Limitation  of  Naval  Arma- 
ment, signed  February  6,  1922,  the  United  States  agreed  that  the  status  quo  at 
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the  time  of  the  signing  of  the  treaty,  with  regard  to  fortifications  and  naval 
bases,  should  be  maintained  in  certain  insular  possessions  it  then  held  or  might 
thereafter  acquire  in  the  Pacific  Ocean,  including  the  Philippine  Islands,  the 
restrictions  of  said  article,  however,  not  to  preclude  “such  repair  and  replace- 
ment of  worn-out  weapons  and  equipment  as  is  customary  in  naval  and  mili- 
tary establishments  in  time  of  peace.” 

Two  500  kw.  turbo  alternators  were  authorized  during  the  calendar  year 
1921  for  installation  at  the  naval  station,  Cavite,  P.  L,  and  shipped  from  the 
Navy  Yard,  Mare  Island,  Calif.,  February  3,  1922.  They  were  not  installed 
upon  receipt  but  were  placed  in  storage.  One  of  these  turbo  alternators  was 
installed  in  the  power  plant  in  Cavite  in  1927,  by  station  labor,  to  replace 
equivalent  generating  capacity  removed  or  discarded;  the  other  was  returned 
to  the  United  States  during  July  1923.  Question  whether  either  or  both  of  the 
turbo  alternators  referred  to  above  might  legally  be  considered  as  equipment 
at  Cavite  antedating  the  Washington  Treaty. 

As  the  aforesaid  turbo  alternators  were  not  shipped  from  Mare  Island  until 
February  3,  1922,  it  is  obvious  that  they  were  not  at  Cavite  on  February  6, 
1922.  However,  as  the  turbo  alternator  installed  at  Cavite  in  1927  was  replace- 
ment for  equivalent  generating  capacity  removed  or  discarded,  and  such  sub- 
stitution did  not  affect  the  status  quo  as  of  the  date  of  the  signing  of  the 
treaty,  held,  that  said  turbo  alternator  may  be  properly  considered  as  equip- 
ment at  Cavite  antedating  the  Washington  Treaty,  but  the  equipment  so  dis- 
placed by  said  turbo  alternator  and  the  other  500  kw.  turbo  alternator 
shipped  to  Cavite  February  3,  1922,  and  later  returned  to  the  United  States, 
may  not  be  considered  as  such  equipment  (File:  NS10/N23-7  (310515),  July 
30,  1931). 


C.  M.  O.  9—1931 

NOLLE  PROSEQUI : authorization  for — to  extend  to  charge  as  well  as  speci- 
fication WHERE  ONLY  ONE  SPECIFICATION  IN  SUPPORT  OF  CHARGE. 

Pay  Clerk  William  O.  Steinke,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander  Cruisers,  Scouting  Force,  United  States  Fleet,  on 
board  the  U.  S.  S.  Trenton,  on  June  18,  1931,  and  was  convicted  of  the  following 
charges : 

Charge  I. — Drunkenness. 

Charge  III. — Disrespectful  in  language  to  his  superior  officer  while  in  the 
execution  of  his  office. 

Charge  IV. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  speci- 
fications, using  abusive  and  obscene  language). 

Charge  V. — Absence  from  station  and  duty  after  leave  had  expired. 

A nolle  prosequi  was  entered  as  to  charge  II. 

The  court  sentenced  the  accused  to  lose  twelve  months’  seniority  in  the  date 
of  his  warrant  as  pay  clerk,  to  lose  corresponding  rank  in  the  list  of  pay  clerks 
of  the  Navy,  and  to  lose  fifty  dollars  of  his  pay  per  month  for  a period  of  six 
months,  total  loss  of  pay  amounting  to  three  hundred  dollars. 

On  September  4,  1931,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence. 

On  September  14,  1931,  the  Judge  Advocate  General  placed  the  following 
remarks  on  the  record: 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  case  of  Wil- 
liam O.  Steinke,  pay  clerk,  U.  S.  Navy,  it  is  noted  that  one  of  the  charges 
preferred  against  him,  charge  II,  was  ‘Unlawfully  striking  another’  (one 
specification).  During  the  course  of  the  trial  it  became  necessary  to  enter 
a nolle  prosequi  to  this  charge  and  specification,  and  to  this  end  the  con- 
vening authority  transmitted  to  the  judge  advocate  a letter  reading  in  part 
as  follows: 

“'‘1.  You  are  hereby  authorized  and  directed  to  enter  a nolle  prosequi 
* * * to  the  specification  of  charge  II  * * *’ 
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“2.  As  there  was  but  one  specification  in  support  of  charge  II  the  con- 
vening authority  undoubtedly  intended  to  authorize  a nolle  prosequi  not 
to  the  specification  alone  but  to  the  charge  as  well.  However,  the  lan- 
guage employed  by  him  in  the  above-quoted  letter  did  not  authorize  the 
entry  of  a nolle  prosequi  to  the  charge,  and  the  court  erred  in  proceeding 
with  the  trial  as  though  a nolle  prosequi  had  in  fact  been  entered  to  the 
charge  as  well  as  the  specification. 

“3.  While  this  constitutes  an  irregularity  in  procedure,  the  error  was 
one  of  form  only  which  in  no  way  militated  against  the  rights  of  the 
accused,  and  is  therefore  not  considered  to  be  of  sufficient  gravity  to 
invalidate  the  proceedings,  findings,  and  sentence. 

“4.  Subject  to  the  foregoing,  it  is  the  opinion  of  this  office  that  the  pro- 
ceedings, finding,  and  sentence  in  the  [P.  7]  foregoing  case,  and  the 
action  of  the  convening  authority  thereon,  are  legal.” 

On  September  19,  1931,  the  Secretary  of  the  Navy  approved  the  remarks  of 
the  Judge  Advocate  General. 


1.  REVISION : court  reconvened  for  reconsideration  of  findings  and  sen- 

tence, PRIMA  FACIE  CASE  NOT  ESTABLISHED  AS  TO  CERTAIN  ALLEGATIONS. 

2.  ADMISSIONS  : accused,  introduction  of  evidence  by  judge  advocate  after 

ALL  ALLEGATIONS  OF  SPECIFICATIONS  NOT  ADMITTED. 

3.  FINDINGS : evidence  not  wholly  supporting. 

4.  WITNESSES:  impeachment  of:  (a)  impeachment  by  proof  of  contradic- 

tory statements,  ( &)  impeachment  of  own  witness  by  prosecution  ; lay- 
ing foundation. 

5.  CLEMENCY : recommendation  for,  approved. 

6.  PROBATION:  officer  sentenced  to  dismissal. 

Lieutenant  John  Whalen,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  Secretary  of  the  Navy,  at  the  naval  operating  base,  Hampton  Roads. 
Norfolk,  Va.,  on  July  23,  1931,  and  was  convicted  of  the  following  charge : 
Drunkenness  (specification  alleged  drunkenness  while  on  duty  as  officer  of  the 
deck  of  the  U.  S.  S.  Kittery). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

The  members  of  the  court  “strongly”  recommended  the  accused  to  the  clem- 
ency of  the  reviewing  authority  “in  view  of  his  previous  long  service  and 
excellent  record  under  both  general  and  war  conditions.” 

(1)  On  August  25,  1931,  the  Secretary  of  the  Navy  held  that  a prima  facie 
case  was  not  made  out  as  to  that  part  of  the  specification  reading  “while  on 
duty  as  officer  of  the  deck  of  the  said  ship”  and  therefore  returned  the  record 
of  proceedings  to  the  president  of  the  court,  directing  that  the  court  recon- 
vene for  the  purpose  of  reconsidering  its  finding  and  sentence.  In  taking  this 
action,  the  following  points  were  noted : 

(2)  The  accused  made  certain  admissions  covering  all  of  the  allegations 
of  the  specifications  except  the  words  “while  on  duty  as  officer  of  the 
deck  of  the  said  ship.”  Such  admission  by  the  accused  did  not  preclude 
the  judge  advocate  from  introducing  evidence  pertaining  to  the  entire  con- 
ditions under  which  the  accused  was  charged  with  being  under  the  influ- 
ence of  intoxicating  liquor  and  thereby  incapacitated  for  the  proper  per- 
formance of  duty.  The  accused  in  his  admission  also  denied  the  truth  of 
the  allegation  that  he  was  at  the  time  on  duty  as  officer  of  the  deck  of  said 
ship.  It  therefore  became  the  duty  of  the  judge  advocate  to  establish  this 
fact  beyond  a reasonable  doubt. 

[P.  8]  (3)  The  Secretary  of  the  Navy  considered  that  that  part  of  the 

specification  reading  “while  on  duty  as  officer  of  the  deck  of  the  said  ship” 
was  not  established  by  the  whole  record  and  the  court  therefore  should 
have  made  proper  exceptions  in  its  findings.  On  the  contrary  the  evidence 
clearly  showed  that  the  accused  did  not  actually  have  turned  over  to  him 
the  duty  as  officer  of  the  deck,  although  he  reported  for  such  duty  and 
attempted  to  carry  out  the  duties  pertaining  thereto. 
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(4a)  The  judge  advocate  attempted  to  impeach  a defense  witness  by 
proof  of  a statement  previously  made,  contradictory  to  that  made  before 
the  court.  Such  proceedings  were  not  begun,  however,  until  after  the  de- 
fense had  rested  its  case,  whereas  the  proper  time  for  laying  the  founda- 
tion for  impeachment  should  have  been  on  the  original  cross-examination  of 
the  witness  (sec.  516,  Naval  Courts  and  Boards,  1923),  in  view  of  the  fact 
that  the  judge  advocate  undoubtedly  had  in  his  possession  at  that  time  the 
written  statement  of  the  witness  which  subsequently  was  introduced  in 
evidence. 

(46)  The  judge  advocate  attempted  to  impeach  his  own  witness,  giving 
as  his  reason  for  so  doing  that  he  was  unduly  surprised  by  the  testimony 
given.  It  is  a fundamental  principle  that  a party  is  not  permitted  to 
impeach  his  own  witness,  the  exceptions  to  this  general  rule  being  found 
in  section  520,  Naval  Courts  and  Boards,  1923.  In  this  case  the  foundation 
for  impeachment  should  have  been  laid  by  the  judge  advocate  while  his 
witness  was  on  the  stand  for  direct  examination,  as  undoubtedly  the  judge 
advocate  had  in  his  possession  at  that  time  the  written  signed  statement 
of  the  witness,  and  there  therefore  appeared  no  reason  why  he  permitted 
such  witness  to  complete  his  testimony  and  the  defense  to  rest  its  case 
and  then  to  recall  such  witness  on  rebuttal.  The  accused  in  this  case 
objected  to  the  procedure  adopted  by  the  judge  advocate  in  impeaching 
this  witness  and  it  was  held  that  the  court  erroneously  overruled  such 
objection.  Accordingly,  the  court  was  directed  to  leave  out  of  its  delibera- 
tions the  impeachment  proceedings  of  this  witness. 

On  August  27,  1931,  the  court  reconvened  and  revoked  its  former  finding  on 
the  specification  of  the  charge  in  this  case.  In  place  thereof,  it  found  the 
specification  proved  in  part,  proved  except  the  words  “while  on  duty  as 
officer  of  the  deck  of  the  said  ship,”  which  words  were  found  not  proved.  It 
adhered  to  the  remainder  of  its  former  finding  and  to  its  former  sentence. 

The  members  of  the  court  again  recommended  the  accused  to  the  clemency 
of  the  reviewing  authority  for  the  reasons  previously  given. 

[P.  9]  On  September  4,  1931,  the  Chief  of  the  Bureau  of  Navigation,  in  view 
of  the  unanimous  recommendation  for  clemency  signed  by  the  members  of  the 
court,  recommended  that  the  sentence  of  dismissal  adjudged  by  the  court  be 
remitted  on  the  condition  that  the  accused  conduct  himself  to  the  satisfaction 
of  the  Secretary  of  the  Navy  during  the  remainder  of  his  service  on  the  active 
list  of  the  Navy ; otherwise,  the  sentence  in  this  case  to  be  executed  at  any 
time  at  the  discretion  of  the  Secretary  of  the  Navy. 

(5,  6)  On  September  9,  1931,  the  Secretary  of  the  Navy  approved  the  proceed- 
ings, findings,  and  sentence,  subject  to  the  remarks  and  recommendation  of  the 
Chief  of  the  Bureau  of  Navigation.  On  the  same  date  he  submitted  the  record 
of  proceedings  to  the  President  of  the  United  States  with  the  recommendation 
that  the  sentence  be  confirmed.  However,  he  further  recommended  to  the 
President  that  the  sentence  of  dismissal  be  remitted  on  probation  subject  to 
the  condition  that  the  accused  conduct  himself  in  a manner  satisfactory  to  the 
Secretary  of  the  Navy  during  the  remainder  of  his  service  on  the  active  list 
of  the  Navy ; otherwise  the  sentence  to  be  executed  at  any  time  during  the  said 
period  at  the  discretion  of  the  Secretary  of  the  Navy. 

On  September  10,  1931,  the  sentence  was  confirmed  by  the  President,  subject 
to  the  recommendation  of  the  Secretary  of  the  Navy,  which  was  approved. 


SENTENCES:  inadequate. 

Chief  Pay  Clerk  Charles  T.  Stanworth,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  naval  operating 
base,  Hampton  Roads,  Norfolk,  Va.,  on  July  24,  1931,  and  was  convicted  of  the 
following  charges : 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (possession  of  alcoholic  liquor  on  board  ship). 

Charge  II. — Drunkenness. 
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The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade  and  to 
lose  thirty  dollars  per  month  of  his  pay  for  a period  of  twelve  months,  total 
loss  of  pay  amounting  to  three  hundred  sixty  dollars. 

On  August  29,  1931,  the  Acting  Chief  of  the  Bureau  of  Navigation  placed 
the  following  remarks  on  the  record: 

“1.  Forwarded.  A careful  review  of  the  proceedings  in  the  trial  by 
general  court  martial  of  Chief  Pay  Clerk  Charles  T.  Stanworth,  U.  S.  N., 
shows  that  the  accused  was  proven  guilty  of  two  serious  offenses : viola- 
tion of  a lawful  order  issued  by  the  Secretary  of  the  Navy  and  drunken- 
ness, the  latter  aboard  ship  while  at  sea.  The  Bureau  is  of  the  opinion 
that  the  sentence  assigned  by  the  court  is  most  [P.  10]  inadequate  and 
that  the  court  erred  seriously  in  failing  to  adjudge  a sentence  suitable  to 
the  seriousness  of  the  offenses  . The  Bureau  recommends  approval  of  the 
proceedings,  finding,  and  sentence  in  order  that  the  accused  may  not  en- 
tirely escape  punishment  for  his  misconduct.” 

On  September  1,  1931,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  the  remarks  of  the  Chief  of  the  Bureau  of  Navi- 
gation. 


SETTING  ASIDE : finding  and  acquittal  as  to  one  chaege  and  specification 

THEEEUNDER  DISAPPROVED  BY  CONVENING  AUTHORITY  AS  NOT  IN  ACCORDANCE  WITH 

EVIDENCE. 

Lieutenant  Raymond  C.  Ferris,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander  Battleships,  Battle  Force,  United  States  Fleet,  on 
board  the  U.  S.  S.  Maryland,  on  August  25,  1931,  on  the  following  charges: 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (pecuniary  dealings  with  an  enlisted  man). 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman. 

He  was  found  guilty  by  plea  of  the  first  charge  and  was  acquitted  of  the 
second  charge. 

The  court  sentenced  the  accused  to  lose  one  hundred  numbers  in  his  grade. 

On  August  27,  1931,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  proceedings  of  the  general  court  martial  in  the  foregoing  case  of  Ray- 
mond C.  Ferris,  lieutenant,  U.  S.  Navy  ( West  Virginia),  are  approved.  The 
finding  on  the  first  charge  and  the  specification  thereunder  and  the  sentence 
are  approved.  The  finding  on  the  specification  of  the  second  charge  and  the 
finding  and  acquittal  on  the  second  charge  are  disapproved  for  the  following 
reasons:  The  evidence  clearly  shows  that  whereas  the  loan  was  payable  to 
Da  vault  on  August  9,  Lieutenant  Ferris  not  only  failed  to  repay  Da  vault  at 
that  time,  but  did  not  take  the  trouble  to  make  any  explanation  to  him  as  to 
why  the  debt  was  not  paid  when  due.  Two  days  later,  on  August  11,  Davault 
requested  Lieutenant  Ferris  to  repay  the  loan  and,  according  to  the  evidence, 
received  the  following  reply : He  said  that  he  had  a little  bad  luck,  but  that 
he  would  take  steps  to  pay  it.  He  said  that  he  had  forgotten  about  it  and 
that  he  would  get  it  for  me  right  away  and  let  me  know  about  it  within 
forty-eight  hours.  Further  testimony  shows  that  Lieutenant  Ferris  failed 
to  carry  out  any  of  these  promises,  and  that  even  to  the  time  of  his  trial  had 
not  repaid  the  loan.  The  fact  that  he,  at  a later  date,  on  or  about  August  22, 
three  days  after  general  court-martial  [P.  11]  charges  had  been  preferred 
against  him,  stopped  his  allotment  and  attempted  to  draw  from  the  paymas- 
ter sufficient  funds  from  his  accrued  pay  to  satisfy  the  debt,  has  no  bearing 
upon  the  question  of  his  guilt  or  innocence  on  the  second  charge.  The  allega- 
tions set  forth  in  the  specification  of  this  charge,  with  the  exception  of  the 
words  ‘and  at  sundry  times  thereafter,’  which  are  merely  in  aggravation, 
were,  in  the  opinion  of  the  convening  authority,  clearly  proven. 

“Lieutenant  Ferris  will  be  released  from  arrest  and  restored  to  duty.” 

On  September  8,  1931,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the  conven- 
ing authority  thereon,  were  legal. 
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BEST  EVIDENCE  RULE : documents  should  be  introduced  in  evidence  to 

PROVE  CONTENTS. 

It  being  necessary  for  the  prosecution  to  establish  the  fact  that  on  a certain 
date  the  name  of  the  accused  appeared  on  the  sick  list,  it  attempted  to  do  this  by 
questioning  witnesses  connected  with  the  ship’s  medical  department.  One  such 
witness  was  permitted  to  testify  to  the  fact  that  the  accused’s  name  appeared  on 
the  sick  list  after  the  list  in  question  had  been  submitted  to  him  for  the  purpose 
of  refreshing  his  memory.  Since  the  very  fact  to  be  established  was  whether  or 
not  the  accused’s  name  actually  appeared  on  the  sick  list,  the  list  itself  was  the 
best  evidence  and  should  have  been  offered  in  evidence  by  the  judge  advocate. 
By  permitting  oral  testimony  on  this  point  the  court  improperly  received  sec- 
ondary evidence  as  to  the  contents  of  the  sick  list  when  original  evidence  was 
available  in  court  in  the  hands  of  a witness.  However,  since  the  accused  was 
represented  by  counsel  and  no  objection  was  made  to  this  method  of  establishing 
the  fact  in  issue,  held  that  the  legal  rights  of  the  accused  were  not  prejudiced. 

Subject  to  the  foregoing,  the  proceedings,  findings  and  sentence  were  held  legal 
(File:  MM-Lee,  Artie  C/A17-20  (310811),  Sept.  1,  1931,  approved  Sept.  10,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENCE ; ABSENCE  FROM  STATION  AND  DUTY  \ DECK  COURT. 

Specification  alleging  absence  from  station  and  duty  held  fatally  defective, 
there  being  nothing  in  the  specification  to  show  that  the  absence  was  unauthorized 
(citing  C.  M.  O.  5,  1930,  10,  and  sample  specification  in  section  248,  Naval  Courts 
and  Boards,  1923;  (File:  MM-Hynum,  Bertrand  P/A17-22  (310923),  Sept.  23, 
1931). 


[P„  12]  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing 

TO  ALLEGE  AN  OFFENSE;  NOT  CURED  BY  PLEA  OF  GUILTY;  POSSESSION  OF  FORGED 

LIBERTY  CARD  ; SUMMARY  COURT  MARTIAL. 

Accused  pleaded  guilty  to  a summary  court-martial  specification  alleging  un- 
lawful possession  of  a forged  liberty  card.  This  specification  was  held  fatally 
defective  in  that  the  mere  possession  of  another’s  liberty  card  does  not  constitute 
an  offense  (C.  M.  O.  12,  1927,  19;  sec.  198,  N.  C.  & B.,  1923). 

The  alleged  fact  that  the  liberty  card  in  question  was  forged  did  not  alter  the 
situation  in  this  case.  There  was  no  allegation  in  the  specification  that  the 
accused  forged  the  signatures,  or  that  he  uttered  the  forgery  (C.  M.  O.  1,  1925,  3, 
and  sec.  285,  N.  O.  & B.,  1923). 

The  fact  that  the  accused  pleaded  guilty  did  not  remedy  a specification  which 
was  fatally  defective  for  want  of  allegations  which  constitute  an  offense  (C.  M.  O. 
12,  1925,  7;  File:  MM-Sinat,  Adolf/A17-21  (310911),  Sept.  11,  1931). 


1.  CHARGES  AND  SPECIFICATIONS : specification  not  supporting  charge — 

LESSER  INCLUDED  OFFENSE ; QUITTING  SENTRY  POST  OR  STATION  ; UNAUTHORIZED 
ABSENCE  FROM  GUARD. 

2.  CHARGES  AND  SPECIFICATIONS  : duplication  of  charges — finding  on  one 

CHARGE  AND  SPECIFICATION  THEREUNDER  SET  ASIDE. 

3.  DRUNKENNESS : on  duty — accused  becoming  intoxicated  after  absenting 

HIMSELF  FROM  GUARD. 

4.  SENTENCES  : mitigated — legal  limitation  exceeded  ; finding  on  one  charge 

and  specification  thereunder  set  aside. 

Accused  pleaded  guilty  to  the  following  charges:  (I)  Leaving  his  station  and 
duty  before  being  regularly  relieved  ; (II)  Absence  from  station  and  duty  without 
leave;  (III)  Drunkenness. 

(1)  The  specification  under  charge  I alleged  that  accused,  while  serving  with 
the  Marine  Detachment,  American  Legation,  Peiping,  China,  on  or  about  June  1, 
1931,  while  regularly  detailed  as  a member  of  the  guard  of  the  day  of  the  station 
to  which  he  was  attached,  left  his  station  without  authority  before  being  regularly 
relieved. 
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Although  the  accused  was  alleged  to  have  been  a member  of  the  guard  of  the 
day,  it  did  not  appear  that  he  was  actually  posted  or  stationed  as  a sentinel 
or  otherwise  at  the  time  he  absented  himself.  The  offense  actually  alleged  was 
therefore  in  the  nature  of  an  unauthorized  absence  from  guard  rather  than 
that  of  quitting  a sentry  post  or  station  and  the  specification  accordingly  did  not 
support  the  charge  “Leaving  his  station  and  duty  before  being  regularly  re- 
lieved” (C.  M.  O.  3,  1929,  20).  Whereas  in  Army  practice  the  offense  of  absence 
from  guard  is  specifically  provided  for  by  the  sixty-first  Article  of  War,  there 
is  no  similar  provision  in  the  Articles  for  the  Government  of  the  Navy.  Held , 
however,  that  the  offense  is  chargeable  under  the  general  charge  “Conduct  to 
the  prejudice  of  good  order  and  [P.  13]  discipline”  as  constituting  a violation 
of  the  provisions  of  article  16-21  (e),  Landing  Force  Manual,  of  which  courts 
martial  may  take  judicial  notice. 

(2)  In  view  of  the  foregoing,  the  finding  on  this  specification  might  have 
been  sustained  on  the  ground  that  the  specification  supported  the  lesser  included 
offense  “Conduct  to  the  prejudice  of  good  order  and  discipline”  provided  it 
stood  alone.  The  specification  appearing  under  charge  II,  however,  substan- 
tially duplicated  the  allegations  set  out  in  the  specification  under  charge  I,  and 
therefore  covered  in  substance  the  same  offense.  A finding  of  guilty  on  both  of 
two  such  specifications  could  not  be  sustained,  and  accordingly  the  finding  on 
charge  I and  the  specification  thereunder  were  set  aside. 

(3)  The  specification  under  charge  III  alleged  that  accused,  while  a member 
of  the  guard  of  the  day  at  the  American  Legation,  Peiping,  China,  was  under 
the  influence  of  intoxicating  liquor  in  the  city  of  Peiping,  China,  and  thereby 
incapacitated  for  the  proper  performance  of  duty. 

This  specification  alleged  drunkenness  on  duty,  but  on  its  face  disclosed  that 
the  drunkenness  occurred  in  the  city  of  Peiping,  China,  and  since  there  was  no 
allegation  that  the  accused  was  in  this  condition  while  actually  on  duty  at  the 
Marine  Detachment,  American  Legation,  it  must  be  presumed  that  he  became 
intoxicated  after  he  absented  himself  from  guard  and  that  he  was  therefore 
not  actually  in  a duty  status  when  found  drunk  in  the  city  of  Peiping.  In  a 
similar  case  arising  in  the  Army  it  was  held  that  an  officer  who  absented  him- 
self from  duty  and  during  such  absence  became  drunk,  could  not  be  charged  with 
drunkenness  on  duty  (Winthrop’s  Digest  of  Opinions  of  the  Judge  Advocate 
General  of  the  Army,  1895,  p.  37,  par.  4.)  The  allegation  “while  a member  of 
the  guard  of  the  day  of  said  station”  being  repugnant,  must  therefore  be  treated 
as  surplusage  and  the  specification  must  be  considered  as  alleging  only  an 
offense  of  simple  drunkenness  not  in  a duty  status. 

(4)  In  view  of  the  foregoing,  the  legal  limitation  of  confinement  with  corre- 
sponding accessories  in  this  case  was  twenty-one  months,  and  the  court  in 
assigning  a period  of  twenty-four  months  exceeded  the  legal  limitation.  Fur- 
thermore, as  the  finding  on  charge  I and  the  specification  thereunder  were  set 
aside  the  legal  limitation  of  confinement  with  corresponding  accessories  was 
thereby  further  reduced  by  a period  of  twelve  months.  Accordingly,  the  period 
of  confinement  with  corresponding  accessories  in  this  case  was  reduced  to  nine 
months. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Mallett,  Steve/ A17-20  (310630),  Aug.  31,  1931,  approved  Sept.  8. 
1931). 


[P.  14]  CHARGES  AND  SPECIFICATIONS  : more  serious  offense  should  bb 
specified;  same  act  constituting  violation  of  loo  ax  order,  and  also  navy 
regulations;  summary  court  martial. 

A summary  court-martial  specification  alleging  possession  of  wearing  apparel 
of  another  person  in  the  Navy,  in  violation  of  a lawful  station  order,  was  drawn 
to  conform  to  sample  specification  18,  section  272,  Naval  Courts  and  Boards,  1923. 
A specification  in  this  form  alleging  violation  of  a local  ship  or  station  order  is 
one  that  supports  the  general  charge  of  conduct  to  the  .prejudice  of  good  order 
and  discipline. 

The  specification  in  this  case  should  have  alleged  violation  of  a lawful  regu- 
lation issued  by  the  Secretary  of  the  Navy  and  should  have  followed  sample 
specification  13,  section  249,  Naval  Courts  and  Boards,  1923,  in  form.  (See  foot- 
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note  78b,  section  272,  Naval  Courts  and  Boards,  1923.)  An  offense  should  be  laid 
under  the  general  charge  only  when  there  is  no  specific  charge  covering  it.  ( See 
section  195,  Naval  Courts  and  Boards,  1923,  and  C.  M.  O.  3,  1929,  22).  In  a sum- 
mary court  martial  there  is  no  charge,  but  the  specification  should  be  drawn  to 
support  a specific  charge  if  one  exists  and  should  set  forth  facts  sufficient  to  con- 
stitute the  particular  offense  alleged  just  as  though  it  were  laid  under  a charge. 
(See  footnote  3,  sec.  181,  Naval  Courts  and  Boards,  1923.) 

Although  the  procedure  followed  in  framing  the  specification  in  this  case  was 
irregular,  it  was  not  of  sufficient  gravity  to  invalidate  the  proceedings  (File: 
MM-Wall.  Edward  E/A17-21  (310902),  Sept.  2,  1931). 


CHARGES  AND  SPECIFICATIONS:  specification  to  be  laid  under  more  spe- 
cific CHARGE  PROVIDED. 

Accused  was  convicted  of  the  charge  “Assault  with  a Dangerous  Weapon.” 
The  specification  under  this  charge  disclosed  that  the  accused  assaulted  a ship’s 
cook,  first  class,  U.  S.  Navy.  Since  the  person  assaulted  was  a member  of  the 
naval  service,  the  charge  “Assaulting  Another  Person  in  the  Navy,”  which  is 
specifically  provided  for  in  the  Articles  for  the  Government  of  the  Navy,  should 
have  been  used.  ( See  sec.  295,  N.  C.  & B. ) 

However,  since  the  specification  actually  supported  the  charge  used,  and  was 
sufficiently  definite  to  apprise  the  accused  of  the  nature  of  his  alleged  offense,  it 
was  considered  that  in  the  absence  of  objection  his  rights  were  not  prejudiced  by 
the  use  of  a less  specific  charge. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Espanola,  Jos/A17-20  (310713),  Sept.  11.  1931.  approved  Sept.  17, 
1931). 


[P.  15]  CONVENING  AUTHORITY : record  of  proceedings  returned  to  court 

FOR  RECONSIDERATION  OF  FINDINGS  AND  SENTENCE;  POWER  IN  RE : SUMMARY  COURT 

MARTIAL. 

Accused  was  tried  by  summary  court  martial  on  two  specifications:  (1)  “Ab- 
sence from  his  station  and  duty  after  leave  had  expired,”  and  (2)  “Drunkenness.” 
The  court  acquitted  the  accused  of  the  offense  specified  in  specification  1 ; he 
pleaded  guilty  to  specification  2. 

The  convening  authority  stated  that  the  court  obviously  found  the  accused  not 
guilty  of  the  first  specification  on  the  grounds  of  an  incorrect  date  therein.  He 
considered  that  the  evidence  should  have  convinced  the  court  of  the  error  in  date, 
and  as  the  court  had  found  the  specification  in  due  form  and  technically  correct  it 
was  fully  authorized  to  make  proper  substitutions.  He  therefore  returned  the 
record  of  proceedings  to  the  court  for  revision. 

The  court,  upon  meeting  in  revision,  revoked  its  former  finding  on  the  first 
specification,  and  after  making  certain  substitutions,  found  the  specification 
“proved  in  part.”  It  adhered,  however,  to  the  remainder  of  its  former  findings 
and  its  former  sentence.  The  proceedings,  findings,  and  sentence  were  later 
approved  by  the  convening  and  reviewing  authorities. 

The  action  of  the  convening  authority  as  set  out  above  was  in  direct  violation 
of  the  provisions  of  section  744,  Naval  Courts  & Boards,  in  view  of  which  the 
Secretary  of  the  Navy  directed  that  the  finding  in  revision  on  the  first  specification 
be  set  aside.  The  sentence  originally  imposed  not  having  been  altered  during 
the  proceedings  in  revision,  was  not  disturbed  (File  : MM-Chappell.  Roy  C/A17-21 
(310911),  Sept.  11,  1931). 


EMBEZZLEMENT:  funds  of  united  states  postal  service — treasury  checks 

NOT  MONEY  OF  UNITED  STATES. 

The  specification  under  the  charge  “Scandalous  conduct  tending  to  the  destruc- 
tion of  good  morals”  alleged  that  accused  embezzled  and  converted  to  his  own  use 
the  sum  of  $879.58,  property  of  the  United  States  Postal  Service.  The  court 
found  the  specification  proved  without  exceptions. 
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The  evidence  showed  conclusively  that  the  sum  alleged  included  $614.91  in  U.  S. 
Treasury  checks  drawn  payable  to  the  Postmaster,  New  York.  While  the  evi- 
dence tended  to  prove  that  the  accused  embezzled  the  above  checks,  totaling 
$614.91,  there  was  nothing  to  show  that  he  cashed  the  checks  in  question.  On  the 
contrary  the  officer  of  the  Supply  Corps  who  issued  them  testified  that  payment 
thereon  had  been  stopped.  The  loss  sustained  by  the  Government  by  reason  of 
their  conversion  by  the  accused  was,  therefore,  merely  the  value  of  the  paper 
upon  which  they  were  written.  Since  Treasury  checks  are  not  money  of  the 
United  States,  the  item  alleged  by  the  specification  to  have  been  [P.  16]  em- 
bezzled, the  court  should  have  made  substitution  and  should  have  found  proved 
only  the  sum  of  $264.67. 

In  view,  however,  of  the  fact  that  the  sentence  adjudged  did  not  exceed  the 
maximum  set  forth  in  the  Schedule  of  Offenses  and  Limitations  (sec.  720,  Naval 
Courts  and  Boards,  1923)  for  the  sum  of  money  actually  shown  by  the  evidence 
to  have  been  embezzled,  held  that  the  interests  of  the  accused  were  not  mate- 
rially prejudiced  by  the  failure  of  the  court  to  make  substitution  in  its  findings 
(C.  M.  0. 12,  1922,  10;  File:  MM-Sablan,  Jose  S/A17-20  (310619),  Aug.  21,  1931, 
approved  Sept.  2,  1931). 


ENLISTMENT  : expiration  of,  prior  to  trial;  sentence  including  reduction  in 

RATING. 

Accused  was  arraigned  as  “gunner’s  mate  third  class”  and  was  so  described  in 
the  findings  and  in  the  sentence,  which  included  reduction  to  the  rating  of  ap- 
prentice seaman.  He  was  described  in  the  subject  of  the  letter  containing  the 
charges  and  specifications  as  “formerly  gunner’s  mate  third  class”  and  the 
specification  read,  in  part,  as  follows : 

“In  that  * * *,  while  serving  as  a gunner's  mate  third  class,  U.  S. 

Navy,  * * [Italics  supplied.] 

The  accused’s  enlistment  had  expired  prior  to  the  date  on  which  his  trial  was 
ordered.  He  was  therefore  no  longer  in  the  naval  service  on  the  date  his  trial 
was  ordered,  though  still  subject  to  the  jurisdiction  of  a naval  court  martial  for 
an  offense  committed  prior  to  the  expiration  of  his  enlistment.  Since  he  was  not 
an  enlisted  man  in  the  Navy,  he  could  not  hold  an  enlisted  rating,  and  conse- 
quently the  action  of  the  court  in  providing  for  a reduction  to  apprentice  seaman 
was  a nullity  (C.  M.  O.  6,  1926,  5 ; 0.  M.  O.  9,  1926,  4;  C.  M.  O.  12,  1928,  8). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File;  MM-Pendleton,  Ray/A17-20  ( 310805),  Sept.  4,  1931,  approved  Sept.  16, 
1931). 


EVIDENCE : judge  advocate  failing  to  introduce  sufficient  ; procedure  where 

SUFFICIENT  EVIDENCE  NOT  AVAILABLE  ; BIGAMY. 

Accused  was  acquitted  of  the  charge  “Scandalous  conduct  tending  to  the  de- 
struction of  good  morals,”  the  specification  alleging  bigamy. 

The  judge  advocate  introduced  documentary  evidence  of  both  the  first  and 
second  marriages  of  the  accused,  which  were  alleged  in  the  specification.  He 
failed,  however,  to  adduce  any  positive  evidence  from  which  it  could  be  reason- 
ably concluded  that  the  first  wife  was  alive  on  the  date  of  the  alleged  bigamous 
marriage,  and  that  the  accused  knew  she  was  alive,  as  alleged  in  the  specification. 
It  was  in  view  of  this  failure  of  the  prosecution  to  establish  a prima  facie  case 
that  the  court  found  the  specification  not  proved  and  acquitted  the  accused  of  the 
charge. 

[P.  17]  During  the  examination  of  the  judge  advocate  he  testified  that  he 
could  not  find  any  evidence  from  the  official  records  in  his  possession  as  to 
whether  or  not  the  first  wife  of  the  accused  was  living  and  that  he  could  not 
find  any  evidence  that  the  second  wife  of  the  accused  was  living.  However, 
the  letter  of  the  commanding  officer,  U.  S.  S.  Nevada,,  recommending  the  ac- 
cused for  trial,  which  was  among  the  papers  furnished  the  judge  advocate  for 
his  use  in  the  preparation  of  the  case,  indicated  that  the  first  wife  of  accused 
was  alive  on  April  2,  1931  (the  second  marriage  was  alleged  to  have  been 
contracted  on  or  about  August  6,  1930),  that  the  accused  was  aware  of  the 
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fact  and  furnished  his  commanding  officer  with  her  address,  where  she  was 
interviewed  by  an  officer  from  the  ship  to  which  the  accused  was  attached. 

If  witnesses  necessary  to  establish  the  above  facts  were  not  immediately 
available,  the  proper  procedure  for  the  judge  advocate  to  have  followed  was, 
prior  to  the  court  having  convened,  to  inform  the  convening  authority  that 
insufficient  evidence  was  available  at  that  time  properly  to  prosecute  the  charge, 
requesting  authority  to  delay  proceeding  with  the  case,  or  requesting  the  con- 
vening authority  to  nol-pros  or  temporarily  to  withdraw  the  charge  and  specifi- 
cation pending  further  search  for  witnesses  (citing  C.  M.  O.  3,  1922,  13; 
C.  M.  O.  11,  1929,  9). 

The  testimony  of  the  judge  advocate  referred  to  above  indicated,  however, 
his  failure  to  familiarize  himself  with  all  the  information  contained  in  the 
papers  furnished  him  for  use  in  the  preparation  of  the  case,  with  a view  to 
summoning  all  witnesses  necessary  to  establish  a prima  facie  case.  He  was 
therefore  derelict  in  his  duty  to  the  Government,  and  as  a result  of  his  failure 
properly  to  prosecute,  the  accused  was  placed  in  a position  to  escape  punish- 
ment by  a plea  of  former  jeopardy,  in  the  event  evidence  should  at  a later 
time  become  available  which  would  support  a conviction  of  the  offense  with 
which  he  was  charged.  (See  sec.  649,  Naval  Courts  and  Boards;  C.  M.  O.  6, 
1929,  17.) 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  acquittal  were  held 
legal  (File:  MM-Christman,  John  V/A17-20  (310505),  Aug.  21,  1931,  approved 
Sept.  4,  1931). 


1.  FINDINGS:  evidence  not  supporting  findings  on  specification. 

2.  DEBTS:  enlisted  man  falling  to  pay — specification  alleging,  to  be  pre- 

ferred ONLY  IN  AGGRAVATED  CASES. 

3.  SETTING  ASIDE : findings  on  charge!  and  specification  thereunder,  evi- 

dence NOT  SUPPORTING  FINDINGS. 

(1)  The  specification  of  a charge  alleged  that  accused  became  indebted  to  a 
native  rickshaw  puller  of  the  city  of  Tsingtao,  Republic  of  China,  in  the  sum  of 
$1,  yuan  currency,  that  he  neglected  and  failed  to  pay  said  debt  although 
requested  to  do  [P.  18]  so  by  said  rickshaw  puller,  and  has  ever  since  con- 
tinued in  such  neglect  and  failure.  The  court  found  the  specification  proved 
except  as  to  the  amount,  finding  that  the  amount  of  accused’s  indebtedness  was 
“about  forty  cents,”  rather  than  one  dollar. 

It  appeared  from  the  evidence  that  the  accused  had  engaged  a native  rick- 
shaw puller  with  whom  he  had  some  disagreement  as  to  the  price  to  be  paid 
for  the  service,  which  resulted  in  the  accused  kicking  the  rickshaw  puller 
(covered  by  the  specification  of  another  charge).  The  accused  was  taken  in 
custody  by  the  shore  patrol  and  upon  being  questioned  by  the  senior  patrol 
officer  as  to  whether  he  intended  to  pay  the  bill,  he  made  a statement  implying 
that  he  did  not  intend  to  do  so.  The  senior  patrol  officer  then  paid  the  rick- 
shaw puller  one  dollar  yuan  currency  from  his  own  pocket.  The  rickshaw 
puller  admitted  receiving  the  money  from  the  senior  patrol  officer,  but  stated 
that  he  thought  he  was  being  reimbursed  for  the  injury  sustained  by  him 
and  that  the  bill  for  the  rickshaw  ride  was  still  owing.  From  the  testimony 
of  the  senior  patrol  officer  there  could  be  no  doubt  that  the  payment  of  the 
one  dollar  yuan  currency  was  in  settlement  of  the  bill  owed  by  the  accused 
for  the  service  of  the  rickshaw  puller.  It  would  appear  therefore  that  the 
debt  to  such  rickshaw  puller  was  satisfied  at  the  time  in  question.  That  part 
of  the  specification  to  the  effect  that  the  accused  had  ever  since  continued  in 
such  neglect  and  failure  was  not  supported  by  the  evidence  inasmuch  as  the 
debt  ceased  to  exist  due  to  the  fact  that  it  was  satisfied  at  the  time  in  ques- 
tion even  thought  not  by  the  accused.  While  the  senior  patrol  officer  acted  as 
a volunteer  in  paying  the  said  debt,  nevertheless  his  act  in  so  doing  satisfied 
such  debt  insofar  as  the  rickshaw  puller  was  concerned. 

(2)  The  specification  in  question  was  apparently  worded  after  sample  speci- 
fication 6 of  section  272,  Naval  Courts  and  Boards,  1923.  There  was,  however, 
an  important  distinction  between  the  sample  specification  given  in  Naval  Courts 
and  Boards,  1923,  and  the  one  now  under  consideration  in  that  the  latter  did 
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not  contain  the  usual  allegation  to  the  effect  that  the  accused  was  often  re- 
quested to  pay  such  debt. 

Held,  that  the  offense  alleged  in  the  specification  referred  to  above  was  not 
of  that  aggravated  nature  which  ordinarily  forms  the  basis  of  charging  offenses 
against  enlisted  men  for  failure  to  pay  just  debts.  Charges  of  this  kind  against 
enlisted  men  are  rare  and  ordinarily  should  not  be  preferred  except  in  aggra- 
vated cases. 

(3)  In  view  of  the  fact  that  the  evidence  in  this  case  did  not  support  the 
finding  on  the  specification  of  the  charge  in  question,  the  findings  on  such 
charge  and  specification  were  set  aside  (File:  MM-Mitchell,  Gilbert/A17-20 
(310811),  Sept.  22,  1931,  approved  Sept.  26,  1931). 


[P.  19]  FINDINGS  : recording  of — acquittal  to  be  set  forth  in  record  where 

FINDING  IS  “NOR  GUILTY.” 

The  findings  of  the  court  on  a charge  and  the  specification  thereunder  read 
as  follows: 

“The  specification  of  the  forth  (sic)  charge  not  proved. 

“And  that  the  accused,  Kenneth  George,  private,  U.  S.  Marine  Corps,  is 
of  the  forth  (sic)  charge,  not  guilty.” 

In  recording  the  above  findings,  the  court  did  not  comply  with  that  portion  of 
section  684,  Naval  Courts  and  Boards,  which  requires  that  where  the  finding  is 
“not  guilty”  upon  any  charge,  the  explicit  statement  should  immediately  follow 
that  the  court  acquits  the  accused  of  such  charge.  Inasmuch,  however,  as  the 
intention  of  the  court  to  acquit  may  be  regarded  as  a necessary  inference  from 
its  findings  upon  the  charge,  the  omission  from  the  record  of  the  customary  state- 
ment expressing  such  intention  was  not  material  (C.  M.  O.  7,  1929,  14). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-George,  Kenneth/A17-20  (310722),  Sept.  23,  1931,  approved 
Sept.  29,  1931). 


JUDICIAL  NOTICE : local  orders  or  regulations  of  a ship  or  station,  sum- 
mary COURT  MARTIAL. 

SETTING  ASIDE : finding  and  sentence,  evidence  insufficient  to  support 

FINDING. 

A summary  court-martial  specification  alleged  violation  of  a station  regulation. 
The  accused  pleaded  not  guilty  to  the  specification. 

The  station  regulation  alleged  to  have  been  violated  was  not  introduced  in  evi- 
dence. Instead,  the  recorder  requested  the  court  to  take  judicial  notice  of  the 
article  of  the  station  regulations  quoted  in  the  specification  and  alleged  to  have 
been  violated.  The  court  found  the  specification  proved,  and  the  proceedings, 
finding,  and  sentence  were  duly  approved  by  the  convening  authority  (senior 
officer  present). 

The  proposition  that  judicial  notice  cannot  be  taken  of  local  orders  and  regu- 
lations, but  that  they  must  be  proved  by  competent  evidence,  has  been  reaffirmed 
by  the  action  of  the  Secretary  of  the  Navy  in  setting  aside  the  findings  and 
sentences  in  two  recent  cases  citing  C.  M.  O.  8,  1922,  16,  because  of  the  failure 
to  prove  such  orders  of  regulations  (C.  M.  O.  6,  1931,  12;  C.  M.  O.  8,  1931,  18). 

From  the  foregoing,  it  is  apparent  that  there  was  no  evidence  in  the  record 
supporting  the  finding  of  the  specification  proved.  In  view  of  this  insufficiency 
of  the  evidence,  the  Secretary  of  the  Navy  directed  that  the  finding  and  sentence 
in  this  case  be  set  aside  (File:  MM-Phillips,  Otis/A17-21  (310923),  Sept.  23, 
1931;  see  also  File  MM-Moore,  Grover  T/A17-21  (310923),  Sept.  23,  1931). 


[P.  20]  JURISDICTION : deck  court — order  convening  court  and  specifica- 
tion APPROVED  BY  CONVENING  AUTHORITY  SUBSEQUENT  TO  DATE  OF 
TRIAL. 

Proceedings,  findings,  and  sentence  set  aside  for  lack  of  jurisdiction  where 
trial  took  place  on  August  22,  1931,  while  the  order  convening  the  court  and  the 
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specification  were  not  approved  by  the  convening  authority  until  August  24, 
1931  (citing  C.  M.  O.  11,  1921,  12;  File:  MM-Henson,  Martin  L/A17-22  (310911), 
Sept.  11,  1931). 


PRECEPT : date  of. 

Where  a precept  was  dated  July  29,  1931,  and  the  letter  containing  the 
charges  and  specifications  was  dated  July  28,  1931,  attention  was  invited  to  the 
fact  that  the  precept  should  never  bear  a date  subsequent  in  time  to  that  appearing 
in  the  charges  and  specifications  as  otherwise  the  charges  and  specifications  are 
addressed  to  the  judge  advocate  of  a court  which  is  not  in  existence.  While  this 
was  considered  to  be  a serious  irregularity,  it  was  held  not  of  sufficient  gravity  to 
invalidate  the  proceedings,  findings,  and  sentence  ( citing  C.  M.  O.  8,  1928,  11 ; 
File:  MM-Hakes,  Raymond  E/A17-20  (310814),  Aug.  27,  1931,  approved  Sept.  4, 
1931). 


RECORD  OF  PROCEEDINGS : name  of  recorder  omitted  from  record,  another 

SUBSTITUTED,  SUMMARY  COURT  MARTIAL. 

The  officer  designated  in  the  precept  to  act  as  recorder  of  a summary  court 
martial  signed  the  record  of  proceedings  as  such.  The  record  did  not  show,  how- 
ever, that  this  officer  was  present  when  the  court  met,  but  showed  instead  that 
another  officer  assumed  the  duties  of  recorder. 

The  Secretary  of  the  Navy  directed  that,  if  practicable,  the  court  be  recon- 
vened for  the  purpose  of  correcting  the  apparent  error  in  the  record  as  noted 
above.  It  was  further  directed  that,  if  impracticable  to  reconvene  the  court,  the 
recorder  furnish  a certificate  stating  whether  the  substitution  of  names  in  the 
list  of  those  present  when  the  court  met  was  a mere  clerical  error  or  whether 
the  officer  named  in  the  precept  to  act  as  recorder  was  in  fact  not  present  during 
the  trial  (File:  MM-Reaves,  Chester  0/A17-21  (310923),  Sept.  23,  1931,  citing 
Naval  Digest  1916.  p.  512,  par.  80). 


1.  SCANDALOUS  CONDUCT  TENDING  TO  THE  DESTRUCTION  OF  GOOD 

MORALS : assault — when  to  be  laid  under 

2.  CHARGES  AND  SPECIFICATIONS : specification  to  be  laid  under  specific 

charge  provided,  assault. 

3.  CHARGES  AND  SPECIFICATIONS:  multiplicity  of  specifications. 

(1,  2)  Specifications  alleging  that  accused  assaulted  and  struck  another  person 
with  a dangerous  weapon,  to  wit,  a knife,  were  laid  under  the  charge  “Scandalous 
conduct  tending  to  the  destruction  of  good  morals.” 

[P.  21]  The  charge  “Scandalous  conduct  tending  to  the  destruction  of  good 
morals,”  in  the  case  of  an  assault  or  an  assault  and  battery,  should  be  used  only 
where  the  actions  described  are  of  a scandalous  or  indecent  nature,  as  for 
example,  the  sample  specification  appearing  in  section  295,  Naval  Courts  and 
Boards,  1923,  under  charge  II.  None  of  the  specifications  in  this  case  showed 
that  the  offenses  wTere  of  this  character,  but  on  the  contrary  they  contained 
all  the  allegations  necessary  to  support  the  charge  “Assault  with  a dangerous 
weapon.”  This  latter  and  more  specific  charge  should  have  been  used  (citing 
C.  M.  O.  7,  1929,  13). 

(3)  The  evidence  disclosed  that  the  accused  attacked  two  Chinese  with  a 
knife  and  inflicted  several  wounds  upon  each.  Each  Chinese  suffered  two 
wounds  of  a comparatively  serious  nature  and  each  such  wound  was  made  the 
subject  of  a separate  specification.  Since  the  wounds  were  all  incurred  as  the 
result  of  a single  assault  upon  each  Chinese  only  two  specifications  should  have 
been  used,  the  first  describing  the  attack  upon  and  all  the  wounds  received  by 
one  of  the  victims  and  the  second  fulfilling  a like  function  in  the  case  of  the 
other  victim.  To  make  each  wound  the  subject  of  a separate  specification  was 
in  effect  an  unnecessary  multiplication  of  offenses  serving  to  increase  the  limi- 
tation of  the  punishment  wThich  might  be  assigned  (C.  M.  O.  8,  1922,  17).  How- 
ever, as  the  court  imposed  a sentence  which  was  well  within  the  limitations  of 
punishment  prescribed  for  a single  offense  of  assaut  with  a dangerous  weapon,  the 
rights  of  the  accused  were  not  prejudiced. 
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Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Moon,  Win.  H/A17-20  (310630)  Aug.  26,  1931,  approved  Sept. 
8,  1931). 


SENTENCES : confinement — accessories  should  be  included  in  sentence  ; 

REDUCTION  IN  RATING. 

Accused  was  sentenced  “to  be  confined  for  a period  of  six  (6)  months,  then 
to  be  discharged  from  the  United  States  naval  service  with  a bad-conduct  dis- 
charge.” In  connection  with  this  sentence  attention  was  invited  to  footnote  28, 
section  883,  Naval  Courts  and  Boards,  1923,  providing  that  in  all  cases  involving 
confinement  at  hard  labor  for  more  than  three  months,  the  accused  “is  to  be 
reduced  to  the  lowest  rating  of  that  branch  of  the  service  to  which  he  belongs.” 

While  the  sentence  of  the  court  in  this  case  did  not  include  hard  labor,  atten- 
tion was  further  invited  to  that  part  of  section  701,  Naval  Courts  and  Boards, 
1923  (Change  No.  6),  which  provides  that  general  court-martial  sentences  involv- 
ing confinement  and  discharge  should  include  accessories.  (See  also  sec.  883, 
footnote  30,  Naval  Courts  and  Boards,  1923;  [P.  22]  C.  M.  O.  12,  1929,  6.)  It 

follows,  therefore,  that  the  sentence  in  this  case  should  have  included  acces- 
sories of  which  hard  labor  is  a part.  Had  the  court  included  accessories  as 
provided  in  the  foregoing,  it  further  follows  that  reduction  in  rating  should  also 
have  been  adjudged. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Benson,  Goodwyn  L/A17-20  (310811),  Sept.  3,  1931,  approved  Sept. 

10,  1931). 


SENTENCES : loss  of  pay,  deck  court — exceeding  legal  limitations. 

A deck  court  sentenced  accused  to  be  confined  for  a period  of  15  days  and  to 
lose  $15  per  month  of  his  pay  for  a period  of  two  months,  total  loss  of  pay 
amounting  to  $30. 

Article  64  (b),  Articles  for  the  Government  of  the  Navy,  provides  that  in  no 
case  shall  a deck  court  adjudge  forfeiture  of  pay  in  excess  of  20  days.  The 
rate  of  pay  of  the  accused  was  $36;  accordingly,  the  loss  of  pay  allowed  by 
law  would  be  $24. 

In  view  of  the  foregoing,  and  of  the  fact  that  the  convening  authority  did 
not  remit  the  loss  of  pay  in  excess  of  the  legal  limit  the  Secretary  of  the  Navy 
directed  that  the  loss  of  pay  in  excess  of  $24  be  set  aside  (File:  MM-Smith, 
Harold  G/A17-22  (310911),  Sept.  11,  1931). 


SUMMARY  COURTS  MARTIAL : constitution  of — number  of  members  ; 

RECORDER. 

SETTING  ASIDE : proceedings,  finding,  and*  sentence,  court  illegally  con- 
stituted ; FORMER  JEOPARDY. 

A summary  court-martial  precept  named  two  officers  as  members  and  a third 
as  “member  and  recorder.”  In  this  connection  attention  was  invited  to  article 
27,  Articles  for  the  Government  of  the  Navy,  quoted  in  section  104,  Naval  Courts 
and  Boards,  1923.  The  clear  intent  of  the  law,  as  contained  therein,  as  well  as 
instructions  contained  elsewhere  in  Naval  Courts  and  Boards,  1923,  is  that  the 
recorder  shall  be  an  officer  distinct  from  the  membership  of  the  court  (C.  M.  O. 
8,  1930,  21). 

The  court  in  this  case  being  illegally  constituted,  the  Secretary  of  the  Navy 
directed  that  the  proceedings,  finding,  and  sentence  be  set  aside.  'Attention  was 
invited  to  the  fact  that  the  accused  in  this  case  might  be  legally  brought  to  trial 
again  for  the  offense  alleged  in  this  case,  since  proceedings  before  other  than  a 
legally  constituted  court  do  not  constitute  former  jeopardy  (sec.  649,  Naval 
Courts  and  Boards,  1923;  File:  MM-Hahn,  Carroll  E/A17-21  (310923),  Sept 
23,  1931). 
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[P.  23]  TRIALS : multiplicity  of  ; sentence  of  second  trial  remitted,  sum- 
mary COURT  MARTIAL. 

Although  a summary  court  martial  properly  overruled  a plea  of  former  jeop- 
ardy, the  Secretary  of  the  Navy  directed  that  the  sentence  be  remitted  because 
it  appeared  that  the  failure  to  try  the  accused  at  the  same  time  for  all  of  the 
offenses  involved  constituted  a violation  of  the  spirit,  if  not  the  letter,  of  section 
189,  Naval  Courts  and  Boards,  1923  (File:  MM-Zickert,  Ray  F/A17-21  (310806), 
Sept.  11,  1931).  


WITNESSES:  MEMBER  OF  COURT TO  BE  CONSIDERED  AS  CHALLENGED  BY  ACCUSED. 

SUMMARY  COURT  MARTIAL. 

A member  of  a summary  court  martial  testified  as  a witness  for  the  court  on 
points  material  to  the  issue,  and  then  resumed  his  seat  as  a member.  Section  624, 
Naval  Courts  and  Boards,  1923,  provides  that  under  such  circumstances  a member 
should  be  considered  as  challenged  by  the  accused,  unless  the  accused  expressly 
request  that  he  be  not  so  considered.  This  request  of  the  accused,  if  made,  must 
appear  affirmatively  on  the  record.  The  record  in  this  case  did  not  show  that 
such  a request  was  made,  and  accordingly  the  record  was  returned  to  the  immedi- 
ate superior  in  command,  the  Secretary  of  the  Navy  directing  that  the  court  be 
reconvened,  if  practicable,  for  the  purpose  of  setting  forth  in  the  record  of  pro- 
ceedings in  revision  whether  or  not  the  request  of  the  accused  that  the  member 
in  question  be  not  considered  challenged  was  actually  made  and  omitted  from 
the  record  through  clerical  error ; if  not  practicable  to  reconvene  the  court,  it  was 
directed  that  an  endorsement  to  that  effect  be  placed  on  the  correspondence  and 
all  correspondence  returned  to  the  office  of  the  Judge  Advocate  General  (File: 
MM-Olexa,  John  M/A17-21  (310923),  Sept.  23,  1931). 


CONTRACTS : virgin  materials  of  united  states  to  be  used  on  government 

CONTRACTS — SUFFICIENCY  OF  PROOF  AS  TO  SOURCE  OF  SUPPLY;  ALUMINUM,  INGOT. 

Under  the  provisions  of  the  Naval  Appropriation  Act  for  the  fiscal  year  ending 
June  30,  1932  (46  Slat.  1431,  1450),  the  Secretary  of  the  Navy  is  to  contract  only 
for  articles  of  the  growth,  production,  or  manufacture  of  the  United  States,  and 
articles  furnished  under  contracts  with  the  Navy  shall  likewise  be  of  the  growth, 
production,  or  manufacture  of  the  United  States,  except  where  the  cost  of  such 
articles  is  excessive. 

[P.  24]  With  reference  to  a contract  for  aluminum,  ingot,  the  contractor 
furnished  affidavits  setting  forth  that  the  aluminum  offered  under  the  contract 
was  made  from  virgin  materials  “of  the  growth,  production,  or  manufacture  of 
the  United  States.”  However,  in  response  to  a request  as  to  the  origin  of  the 
metal,  the  contractor  stated  that  its  source  of  supply  of  virgin  metal  was  confi- 
dential and  that  it  would  give  no  information  as  to  its  source  of  supply  other  than 
the  affidavits  above-mentioned.  The  Aluminum  Company  of  America  informed 
the  Navy  Department  that  it  was  the  sole  producer  of  virgin  aluminum  ingot  in 
the  United  States. 

Since  the  statute  requires  the  aluminum  ingot  to  be  of  the  growth,  production, 
or  manufacture  of  the  United  States,  and  the  Navy  Department  was  put  on 
notice  that  it  was  at  least  questionable  that  the  contractor  could  comply  with 
the  statute,  held  that  the  affidavits  were  not  the  best  evidence  as  to  the  source  of 
supply  and  were  not  sufficient  to  justify  acceptance  of  the  material  offered  ( File : 
L4-2  (25)  (310911),  Sept.  22,  1931). 


MISCONDUCT:  automobile  accident;  conflict  in  testimony  of  witnesses — 

BOARD  OF  INQUEST  JUDGE  OF  FACT. 

An  enlisted  man,  U.  S.  Navy,  died  as  the  result  of  injuries  sustained  in  an 
automobile  accident  at  Boulevard,  Calif.  There  was  much  conflict  in  the  testi- 
mony of  the  witnesses  before  the  board  of  inquest  in  the  case  as  to  the  essential 
points  upon  which  a determination  of  “misconduct”  must  be  based.  This  was 
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true  as  to  the  sobriety  of  the  deceased  but  more  particularly  as  to  the  proximate 
cause  of  his  death,  to  wit,  the  cause  of  the  accident  to  the  automobile  in  which  he 
was  riding.  It  was  established  that  said  car  was  being  driven  recklessly  and  at 
an  excessive  rate  of  speed,  but  there  was  an  absence  of  direct  testimony  as  to 
whether  or  not  the  deceased  was  driving  the  car.  There  was  hearsay  evidence 
tending  to  establish  that  the  deceased  was  driving,  and  there  was  evidence  tending 
to  establish  that  he  was  not  driving.  A question  of  fact  was  thereby  presented 
to  the  board  in  this  case  and  its  determination  of  fact  should,  under  the  circum- 
stances, be  accepted  (C.  M.  O.  12,  1929,  9-10). 

In  view  of  the  foregoing,  held  that  the  death  of  this  man  occurred  not  as  the 
result  of  his  own  misconduct  (File:  MM-Lawhead,  Allan  W/A17-27  (310528), 
Aug.  17,  1931,  approved  Sept.  3,  1931). 


NAVAL  PETROLEUM  RESERVES:  suspension  of  operations  under  lease — 

WHETHER  PERMISSION  FOR,  NULLIFIED  BY  PARTIAL  RESUMPTION  OF  OPERATIONS. 

A lease  with  reference  to  naval  petroleum  reserves  required  the  lessee  to 
maintain  in  a state  of  production  wells  equal  in  number  to  the  number  of 
existing  producing  wells  on  the  leased  [P.  25]  land  at  the  time  of  the  execu- 
tion of  the  lease.  Said  lease  authorized  the  Secretary  of  the  Interior,  howTever, 
to  consent  to  the  temporary  suspension  of  production  and  drilling.  Said  authority 
became  vested  in  the  Secretary  of  the  Navy  by  virtue  of  the  act  of  February  25, 
1928  (45  Stat.  148;  34  U.  S.  C.,  Supp.  IV,  sec.  524A). 

Application  was  made  by  the  lessee  for  permission  to  suspend  operations  under 
this  lease,  which  was  approved  by  the  Secretary  of  the  Navy  on  May  25,  1928, 
stating  that  said  approval  was  “to  continue  in  effect  until  further  notice.” 

Operations  having  been  voluntarily  resumed  in  part  by  the  lessee,  question 
whether  permission  to  cease  operations  was  nullified  thereby. 

The  authority  granted  to  the  lessee  by  the  Secretary  of  the  Navy  was  permissive 
and  not  mandatory.  Being  permissive,  suspension  of  operations  was  not  manda- 
tory and  the  lessee  was  within  its  legal  rights  in  resuming  operations,  either  in 
whole  or  in  part,  as  required  by  the  lease.  No  notice  to  resume  operations  has 
been  given  to  lessee,  and  as  the  permission  to  suspend  operations  was  “to  continue 
in  effect  until  further  notice”  the  effect  of  such  provision  in  the  permission  was 
to  constitute  it  a continuing  authority  to  suspend  operations  until  revoked. 

Held,  that  the  permission  granted  the  lessee  by  the  Secretary  of  the  Navy  under 
date  of  May  25,  1928,  to  cease  operations  under  the  lease  in  question  was  not 
nullified  by  the  voluntary  resumption  of  operations  by  the  lessee  (File:  NZ8 
(A-2)/L4— 3 (17)  (310820),  Sept.  5,  1931). 


NAVY  YARDS  AND  STATIONS:  improvements,  naval  air  station,  pensacola, 

FLA. — LEGALITY  OF  EXPENDING  PUBLIC  FUNDS  FOR  RAISING  PRIVATELY  OWNED  TROLLEY 

TRACKS  INCIDENT  THERETO. 

Pursuant  to  provisions  contained  in  the  act  of  July  28,  1892  (27  Stat.  320),  an 
agreement  was  entered  into  by  the  Secretary  of  the  Navy  with  the  Pensacola  Ter- 
minal Company  under  which  said  Terminal  Company  constructed  a line  of  rail- 
road tracks  from  the  eastern  boundary  of  the  naval  reservation  to  the  western 
boundary  thereof.  The  Gulf  Power  Company  has  succeeded  to  the  rights  of  the 
Pensacola  Terminal  Company. 

Work  at  the  naval  air  station,  Pensacola,  is  now  contemplated  that  will  involve 
filling  in  certain  areas,  which  fill  wTili  require  the  raising  of  the  grade  of  the  rail- 
road tracks  referred  to  above,  now  owned  by  the  Gulf  Power  Company. 

Question  whether  it  would  be  legal  to  expend  public  funds  for  raising  the 
railroad  tracks  or  whether  the  cost  of  that  work  must  be  borne  by  the  Gulf 
Power  Company. 

From  a reading  of  the  above-cited  statute  of  July  28,  1892,  it  is  apparent  that 
the  rights  conferred  on  the  grantee  were  something  more  than  a license,  but  it 
is  equally  plain  that  it  [P.  26]  was  not  the  intention  of  the  Congress  to  grant 
an  unlimited  franchise  or  an  unconditional  easement.  By  the  terms  of  the  statute,, 
the  endurance  of  the  rights  granted  thereby  depended  on  their  subordination  to 
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the  Government’s  interests.  In  view  of  conditions  imposed  by  the  statute  it  was 
impossible  for  those  rights  to  have  acquired  a status  in  derogation  of  any  rights 
of  the  Government  that  are  pertinent  to  a maintenance  of  the  public  interests 
within  the  reservation. 

The  raising  of  the  grade  of  the  terrain  as  now  contemplated  would  effect  an 
improvement  that  is  necessary  to  the  public  good  within  the  purview  of  the  act, 
and  there  is  no  ground  on  which  the  grantee  or  its  successors  can  say  that  their 
statutory  rights  would  be  unlawfully  injured  by  the  making  of  that  improvement. 

In  view  of  the  foregoing  and  in  the  absence  of  any  appropriation  for  improving 
the  property  of  the  grantee,  held,  that  the  Secretary  of  the  Navy  is  without  author- 
ity to  expend  public  funds  for  raising  the  tracks  of  the  Gulf  Power  Company  and 
that  if  the  raising  of  said  tracks  becomes  necessary  they  must  be  raised  at  the 
company’s  expense  or  be  removed  by  it  (File:  NA9/N1-3  (310729),  Sept.  14, 1931). 


NAVY  YARDS  AND  STATIONS:  privately  owned  quarters,  navy  yard,  mare 

ISLAND INTEREST  IN. 

In  pursuance  of  permission  obtained  from  the  naval  authorities,  there  were 
erected  at  various  times  between  1866  and  1892  at  the  Navy  Yard,  Mare  Island, 
Calif.,  certain  privately  owned  quarters  that  are  now,  and  for  many  years  past 
have  been,  occupied  by  civilian  and  naval  personnel.  It  did  not  appear  that  any 
instrument  was  ever  executed  on  behalf  of  the  United  States  permitting  the  erec- 
tion of  buildings  of  either  a temporary  or  permanent  character.  From  time  to 
time  transfers  of  the  title  to  these  privately  owned  quarters  were  made  presum- 
ably with  the  approval  of  the  naval  authorities.  The  commandant,  being  of  the 
opinion  that  this  practice  should  be  stopped,  requested  an  opinion  relative  to  the 
legal  features  involved. 

Upon  the  facts  set  forth  above,  held  that  the  Government  has  acquired  no  title 
to  or  interest  in  or  responsibility  for  any  of  the  buildings  erected  by  individuals 
within  the  Navy  Yard,  Mare  Island ; that  neither  the  prior  nor  the  present  owner 
of  any  of  said  buildings  has  acquired  any  title  to  or  interest  in  any  land  within 
the  navy  yard,  and  that  the  Navy  Department  is  free  to  require  at  any  time  by 
written  notice  without  the  assignment  of  any  reason  therefor  the  relocation  on  any 
designated  site  within  the  navy  yard  or  the  razing  or  removal  from  the  yard  of 
any  or  all  of  said  buildings  without  incurring  any  liability  to  any  owner  or  tenant 
for  compensation  or  damages  or  costs  of  any  kind  (File:  NY9/N4-1  (5)  (310813), 
Sept.  22,  1931,  citing  [P.  27]  U.  S.  Constitution,  art.  IV,  sec.  3,  clause  2,  36  Op. 
Atty  Gen.  75 ; U.  8.  v.  Nicoll,  27  Fed.  Cas.  No.  15879,  pp.  149,  150 ; U.  8.  v.  Utah 
Power,  etc.,  209  Fed.  554 ; Sec.  161,  Revised  Statutes,  5 U.  S.  C.,  sec.  22 ; 22  Op. 
Atty.  Gen.  240,  246). 


OFFICERS  OF  THE  NAVY:  engineering  duty  only  (ordnance) — duties. 

Held:  Under  existing  statutes  and  decisions  the  following  restrictions,  and 
no  others,  affect  the  type  of  sea  duty  which  may  be  performed  by  officers  who 
have  been  designated  for  engineering  duty  only  (ordnance)  : 

(а)  If  above  the  rank  of  lieutenant  commander,  they  may  not  be  assigned 
to  any  sea  duty  except  upon  their  own  request,  and  then  only  as  fleet  or 
squadron  engineers  or  as  engineer  officers  of  ships ; 

(б)  If  below  the  rank  of  commander,  they  are  legally  available  for  any  sea 
duty  such  as  is  performed  by  engineers  in  the  Navy,  regardless  of  the  fact  that 
they  may  have  specialized  in  a particular  branch  of  engineering,  but  they  are 
not  available  for  any  other  sea  duty ; 

(c)  In  no  case  may  any  officer  while  assigned  to  engineering  duty  only  be 
ordered  to  duty  as  commanding  officer  or  executive  officer  of  a ship,  or  succeed 
to  command  or  to  the  duties  of  executive  officer  at  sea,  or  perform  line  duties 
at  sea  other  than  such  as  are  performed  by  engineers  in  the  Navy.  This,  of 
course,  does  not  preclude  their  assignment  to  duty  in  connection  with  naval 
courts  and  boards  or  to  other  general  duties  which  may  be  outside  the  line  of 
their  profession  as  engineers  but  which  are  of  such  a nature  as  have  been 
and  may  be  required  generally  of  commissioned  officers  of  the  Navy,  including 
engineers,  in  accordance  with  regulations  and  established  customs  of  the 
service. 
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(File:  00/P16-3  (310910),  Sept.  26,  1931,  considering  Navy  Personnel  Act  of 
March  3,  1899  (30  Stat.  1005)  ; Navy  Dept.  G.  O.  524,  Aug.  5,  1899;  act  of 
March  3,  1915  (38  Stat.  930;  34  U.  S.  C.,  sec.  223)  ; act  of  June  30,  1914  (38 
Stat.  394)  ; act  of  Aug.  29,  1916  (39  Stat.  580;  34  U.  S.  C.,  secs.  71,  72,  73)  ; 
Op.  J.  A.  G.,  July  30,  1917  (File  28441-227)  ; Op.  J.  A.  G.,  Oct  21,  1921  (File 
28227-96:36;  L.  R.  N.  A.,  1929  Supp.,  p.  155);  Op.  J.  A.  G.,  March  29,  1924 
(File  26870-1744;  L.  R.  N.  A.,  1929  Supp.,  p.  155)  ; act  of  May  11,  1928  (45 
Stat.  498;  34  U.  S.  C.,  Supp.,  IV,  sec.  73),  amending  act  of  Aug.  29,  1916, 
supra.) 


PUBLIC  PROPERTY : transfer  of,  to  state  patriotic  society  ; wardroom 

CHAIRS  TO  BATTLESHIP  OREGON  COMMISSION. 

The  U.  S.  S.  Oregon  having  been  turned  over  to  the  State  of  Oregon,  to  be 
permanently  maintained  at  Portland,  Oreg.,  [P.  28]  at  the  expense  of  the 
State  of  Oregon  as  a historical  museum,  the  Battleship  Oregon  Commission 
now  requests  that  the  Navy  Department  furnish  said  commission  with  48 
wardroom  chairs  for  use  on  the  Oregon. 

Since  it  appeared  from  the  report  of  the  Bureau  of  Construction  and  Repair 
that  there  were  no  condemned  or  obsolete  chairs  available  for  sale,  loan,  or 
gift  but  that  all  such  chairs  were  required  for  the  present  and  prospective 
needs  of  the  naval  service,  held,  that  the  Navy  Department  is  without  authority 
to  dispose  of  wardroom  chairs  to  the  Battleship  Oregon  Commission  (File: 
1X22/ JJ26  (310903),  Sept.  21,  1931). 


RADIO:  RADIO  TRAFFIC  HANDLED  BY  NAVY  FOR  COMMERCIAL  AIRWAYS  COMPANIES 

IN  CANAL  ZONE  AND  REPUBLIC  OF  PANAMA RATES  ; DIVISION  OF  TOLLS  WHERE  ONE 

END  OF  CIRCUIT  OPERATED  BY  NAVY,  THE  OTHER  BY  COMMERCIAL  COMPANY. 

Held:  (1)  While  there  is  no  express  statutory  requirement  that  the  rates 
established  by  the  Navy  for  commercial  traffic  handled  between  naval  radio 
stations  in  the  Canal  Zone  and  the  Republic  of  Panama  and  radio  stations  of 
the  Pan-American  Airways,  Inc.,  located  outside  the  Canal  Zone  and  Republic 
of  Panama,  shall  be  not  less  than  the  rates  charged  by  commercial  communica- 
tion cable  stations  or  telegraph  companies  between  the  same  points,  in  view 
of  the  specific  requirement  of  the  Congress  in  Section  30  of  the  Radio  Act  of 
1927  (44  Stat.  1173,  ch.  169;  47  U.  S.  C.,  sec.  110),  that  the  rates  for  commer- 
cial messages  handled  by  Government  stations  shall  not  be  less  than  those 
charged  by  private  companies  although  not  including  stations  in  the  Canal 
Zone,  the  rates,  as  fixed  in  accordance  with  the  Panama  Canal  Act  of  August 
24,  1912  (37  Stat.  563)  should  not  be  less  than  the  commercial  radio  rates. 

(2)  With  reference  to  the  division  of  tolls  where  one  end  of  the  circuit  is 
operated  by  the  Navy  and  the  other  end  by  the  Pan-American  Airways,  Inc.,  an 
equal  division  of  the  total  toll,  on  the  basis  of  the  usual  commercial  practice 
in  such  cases,  would  be  permissible  under  the  authority  granted  the  President 
by  the  Panama  Canal  Act,  supra,  to  prescribe  rates  for  messages  accepted  and 
transmitted  by  Government  radio  stations  in  the  Canal  Zone  (File:  NU2/EG57 
(290718),  Sept.  14,  1931). 


REWARD  : deserters — payment  of. 

A man  deserted  from  the  naval  service  on  August  14,  1931,  and  on  August  31, 
1931,  was  located  by  a city  detective  of  Nashville,  Tenn.,  at  which  time  he  was 
in  bed  suffering  from  tonsilitis.  He  was  placed  under  arrest  by  the  civil  author- 
ities but,  because  of  his  physical  condition,  was  allowed  to  remain  at  his  home. 
The  civil  authorities  reported  the  facts  of  the  [P.  29]  case  to  the  Navy  re- 
cruiting officer  at  Nashville.  On  the  same  day,  August  31,  1931,  this  man  re- 
ported to  the  Navy  recruiting  station,  Nashville,  Tenn.,  and  was  furnished  trans- 
portation to  the  naval  training  station,  Great  Lakes,  111.,  where  he  was  held  for 
trial  by  summary  court  martial. 

Held,  that  the  reward  offered  for  the  “apprehension  and  delivery”  of  this 
man  may  not  lawfully  be  paid  to  the  civil  authorities  of  Nashville,  Tenn.,  due 
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to  tlie  noncompliance  with  the  condition  of  the  offer  of  reward  for  “delivery” 
of  the  man  to  naval  jurisdiction  (File:  P13-8/L6-2  (310917),  Sept.  26,  1931, 
citing  Naval  Appropriation  Act  of  Feb.  28,  1931,  46  Stat.  1440;  art.  1697  (2), 
U.  S.  Navy  Regs.,  1920;  “Declaration  and  Reward  for  Deserter  from  United 
States  Naval  Service”  issued  by  Bureau  of  Navigation ; Compt.  Gen.  Decision 
of  August  3,  1921,  S.  & A.,  Memo.,  p.  6146;  Comp.  Gen.  decision  of  January  3, 
1922,  S.  & A.,  Memo.,  p.  5934). 


C.  M.  O.  10—1931 

[P.  6]  PROBATION:  officer  sentenced  to  dismissal. 

Lieutenant  Commander  Harry  V.  Baugh,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  Naval  Academy, 
Annapolis,  Md.,  on  September  17,  1931,  and  was  convicted  of  the  following 
charge : Conduct  unbecoming  an  officer  and  a gentleman  (2  specs.,  nonpayment 
of  debts). 

The  court  sentenced  the  accused  to  be  dimissed  from  the  United  States  naval 
service. 

Six  of  the  seven  members  of  the  court  “strongly”  recommended  the  accused 
to  the  clemency  of  the  reviewing  authority  “in  consideration  of  his  excellent 
professional  record  as  shown  by  his  fitness  reports.” 

On  October  10,  1931,  the  Chief  of  the  Bureau  of  Navigation,  “in  view  of  the 
excellent  professional  record  of  the  accused  and  the  recommendation  for  clemency 
signed  by  six  members  of  the  court,”  recommended  that  the  sentence  of  dis- 
missal adjudged  by  the  court  be  remitted  on  the  condition  that  the  accused 
conduct  himself  to  the  satisfaction  of  the  Secretary  of  the  Navy  during  the 
remainder  of  his  service  on  the  active  list  of  the  Navy ; otherwise,  the  sentence 
to  be  executed  at  any  time  at  the  discretion  of  the  Secretary  of  the  Navy. 

On  October  15,  1931,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  subject  to  the  recommendation  of  the  Chief  of  the  Bureau 
of  Navigation.  He  submitted  the  record  of  the  proceedings  to  the  President 
of  the  United  States  with  the  recommendation  that  the  sentence  be  confirmed. 
He  further  recommended,  however,  that  the  sentence  of  dismissal  be  remitted  on 
the  condition  that  Lieutenant  Commander  Baugh  conduct  himself  in  a manner 
satisfactory  to  the  Secretary  of  the  Navy  during  the  remainder  of  his  service 
on  the  active  list  of  the  Navy,  otherwise  the  sentence  to  be  executed  at  any  time 
during  the  said  period  at  the  discretion  of  the  Secretary  of  the  Navy. 

On  October  16,  1931,  the  President  confirmed  the  sentence  in  this  case,  subject 
to  the  recommendation  of  the  Secretary  of  the  Navy,  which  was  approved. 


PROBATION  : OFFICER  SENTENCED  TO  DISMISSAL. 

Boatswain  William  B.  Tate,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  Secretary  of  the  Navy  at  the  naval  operating  base,  Hampton  Roads, 
Va.,  on  September  10,  1931,  and  was  found  guilty  by  plea  of  the  following 
charge:  Drunkenness. 

[P.  7]  The  court  sentenced  the  accused  to  be  dismissed  from  the  United 
States  naval  service. 

On  September  29,  1931,  the  Chief  of  the  Bureau  of  Navigation  “in  view  of 
his  (accused’s)  service  of  about  seventeen  years”  recommended  that  the  sen- 
tence of  dismissal  adjudged  by  the  court  be  remitted  on  the  condition  that  the 
accused  conduct  himself  to  the  satisfaction  of  the  Secretary  of  the  Navy  during 
the  remainder  of  his  service  on  the  active  list  of  the  Navy;  otherwise,  the 
sentence  to  be  executed  at  any  time  at  the  discretion  of  the  Secretary  of  the 
Navy. 

On  October  2,  1931,  the  Secretary  of  the  Navy  approved  the  proceedings,  find- 
ings, and  sentence.  He  submitted  the  record  of  proceedings  to  the  President  of 
the  United  States  with  the  recommendation  that  the  sentence  be  confirmed.  He 
further  recommended,  however,  that  the  sentence  of  dismissal  be  remitted  on 
probation  subject  to.  the  condition  that  Boatswain  Tate  conduct  himself  in  a 
manner  satisfactory  to  the  Secretary  of  the  Navy  during  the  remainder  of  his 
service  on  the  active  list  of  the  Navy ; otherwise  the  sentence  to  be  executed  at 
any  time  during  the  said  period  at  the  discretion  of  the  Secretary  of  the  Navy. 

On  October  3,  1331,  the  President  confirmed  the  sentence  in  this  case,  subject 
to  the  recommendation  of  the  Secretary  of  the  Navy,  which  was  approved. 
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CHARGES  AND  SPECIFICATIONS:  multiplicity  of  specifications— finding 

ON  ONE  SPECIFICATION  SETT  ASIDE,  DECK  COURT. 

Where  three  specifications  were  preferred  against  the  accused,  the  first  two 
of  which  were  based  on  the  same  facts,  held,  that  the  finding  on  the  second  speci- 
fication should  be  set  aside,  as  it  was  but  a reiteration  of  the  offense  alleged  in 
the  first  specification  (citing  C.  M.  O.  3,  1931,  11  and  sec.  188,  Naval  Courts  and 
Boards,  1923) . The  proceedings,  the  findings  on  the  first  and  third  specifications, 
find  the  sentence,  being  legal,  were  not  disturbed  (File:  MM-Livingston, 
James/ A17-22  (311030),  Oct.  30,  1931;  see  also  File:  MM-Garrison,  Bernard 
C/A17-21  (311014),  Oct.  14,  1931). 


CHARGES  AND  SPECIFICATIONS  : single  specification  under  charge  should 

NOT  BE  NUMBERED,  GENERAL  COURT  MARTIAL. 

Six  separate  charges  were  preferred  against  the  accused  under  each  of  which 
there  was  but  one  specification.  The  specification  under  each  of  the  charges  was 
numbered  “I.”  WThere  there  is  but  one  specification  under  a charge,  the  speci- 
fication should  [P.  8]  not  be  numbered,  as  to  number  a specification  in  such 
a case  results  in  confusion  when  the  accused  is  being  arraigned. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence,  and  the  action 
of  the  convening  authority  thereon,  were  held  legal  (File:  MM-Marone,  Samuel 
J/A17-20  (310901),  Oct.  10,  1931,  approved  Oct.  15,  1931). 


CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing  to  allege 

AN  OFFENSE — ABSENCE  FROM  STATION,  DECK  COURT. 

Specification  alleging  absence  from  station  held  fatally  defective,  there  being 
nothing  in  the  specification  to  show  that  the  absence  was  unauthorized,  or  that 
the  absence  from  station  occurred  before  the  accused  was  regularly  relieved 
(citing  C.  M.  O.  4,  1930,  6 and  C.  M.  O.  2,  1930,  11;  File:  MM-Lavigne, 
Percey/A17-22  ( 311030),  Oct.  30,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENSE — ABSENCE  WITHOUT  LEAVE — DECK  COURT. 

Specification  alleging  that  accused  was  absent  without  permission  from 
proper  authority  but  failing  to  state  from  where  he  was  absent,  held  fatally 
defective,  there  being  nothing  in  the  specification  to  show  that  the  accused 
was  absent  from  his  station  and  duty  (citing  art.  8,  A.  G.  N. ; C.  M.  O.  2,  1930, 
11 ; C.  M.  O.  8,  1930,  9,  and  sample  specification  in  sec.  248,  N.  C.  & B.,  1923 ; 
(File:  MM-Ehemann,  Nicholas,  Jr/A17-22  (311000),  Oct.  6,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENSE ; ATTEMPT  TO  COMMIT  AN  OFFENSE — ESSENTIAL  ELEMENTS,  DECK  COURT. 

CHARGES  AND  SPECIFICATIONS : naval  courts  and  boards  to  be  followed 

IN  DRAWING  UP  SPECIFICATIONS. 

A deck-court  specification  alleging  that  accused  “did  * * * attempt  to 

smuggle  intoxicating  liquor  onto  the  hospital  reservation’’  held  fatally  defec- 
tive, said  allegation  being  a mere  conclusion  of  the  pleader  and  insufficient, 
unsupported  by  any  averment  of  the  act  or  acts  constituting  the  attempt,  to 
state  an  offense  of  which  a court  martial  can  take  cognizance  (citing  sec.  200, 
N.  C.  & B.,  1923,  and  File:  MM-Brawner,  Paul  R/AVT-21  (310730),  July  30, 
1931;  C.  M.  O.  7,  1931,  13).  As  to  the  essential  elements  of  an  attempt  to 
commit  a crime,  see  section  213,  Naval  Courts  and  Boards,  1923. 

It  was  suggested  that  in  alleging  an  attempt  to  commit  an  offense  as  an 
offense  in  itself  (sec.  212,  N.  C.  & B.,  1923),  the  form  of  sample  specifications 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 1661 


[C.  M.  O.  No.  10—1931] 

11  or  13,  section  272,  or  of  sample  specifications  3,  4,  or  5,  section  233,  Naval 
Courts  and  Boards  [P.  9J  1923,  be  followed  insofar  as  applicable  (File: 
MM-Lvnch.  Ralph  H/A17-22  (311006).  Oct.  6,  1931;  see  also  File  MM-Bum- 
gardner,  Noah  C/A17-22  (311006),  Oct.  6,  1931;  MM-Garrett,  Joseph  R/A17-22 
(311006),  Oct.  6,  1931;  and  MM-Goade,  Richard  D/A17-21  (311006),  Oct.  6, 
1931 ) . 


CHARGES  AND  SPECIFICATIONS:  unauthorized  charge! — violation  of  a 

LAWFUL  ORDER  OF  THE  SECRETARY  OF  THE  NAVY. 

Accused  was  tried  on  the  charge  “Violation  of  a lawful  order  of  the  Secre- 
tary of  the  Navy,”  the  specification  thereunder  alleging  a violation  of  article 
698  (4),  Navy  Regulations,  1920.  No  such  charge  is  provided  for  in  Naval 
Courts  and  Boards.  Inasmuch,  however,  as  the  specification  alleged  an  offense 
under  the  charge  “Violation  of  a lawful  regulation  issued  by  the  Secretary  of 
rhe  Navy”  (sec.  249,  N.  C.  & B.,  1923)  and  the  sentence  was  not  in  excess  of 
the  limitation  of  punishment  for  that  charge  and  another  charge  (“Drunken- 
ness”) on  which  the  accused  was  convicted,  held  that  the  proceedings,  findings, 
and  sentence  were  legal  (C.  M.  O.  2,  1928,  13;  C.  M.  O.  12,  1929,  6;  File; 
MM-Hurley,  Daniel  B/A17-20  (311926),  Oct.  20,  1931,  approved  Oct.  24,  1931). 


1.  ENLISTMENT:  expiration  of,  while  in  desertion — designation  of  accused. 

2.  ENLISTMENT : expiration  of  ; reduction  in  rating  after. 

(1)  Accused’s  enlistment  expired  while  he  was  in  desertion  on  January  17, 
1930.  He  was  later  brought  to  trial  by  court  martial  and  it  was  noted  that 
he  was  referred  to  in  the  specification  as  “now  a fireman  third  class,  U.  S. 
Navy,”  instead  of  “while  serving  as  fireman  third  class,  U.  S.  Navy,”  as  is 
proper  after  the  expiration  of  enlistment.  The  error,  however,  was  not  of  suffi- 
cient gravity  to  invalidate  the  proceedings  (sec.  741  (&),  N.  C.  & B.,  1923). 

(2)  It  was  further  noted  that  the  sentence  of  the  court  in  this  case  included 
reduction  to  the  rating  of  apprentice  seaman.  Inasmuch  as  the  enlistment  of 
the  accused  had  expired  and  he  was  no  longer  an  enlisted  man  of  the  Navy 
at  the  time  of  his  return  to  the  naval  service,  held  he  could  not  hold  an 
enlisted  rating  and  consequently  the  action  of  the  court  in  providing  for  a 
reduction  to  apprentice  seaman  was  a nullity  (C.  M.  O.  6,  1926,  5;  C.  M.  O.  9, 
1926,  4). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence,  and  the 
action  of  the  convening  authority  thereon,  were  held  legal  (File:  MM-Fearn, 
Toney /A17-20  ( 310731),  Oct.  19,  1931,  approved  Oct.  23,  1931). 


[P.  10]  EVIDENCE:  insufficient  to  support  finding;  cheating  in  conneo 

TION  WITH  RIFLE-RANGE  SCORE. 

SETTING  ASIDE : finding  and  sentence,  finding  not  supported  by  evidence  ; 

SUMMARY  COURT  MARTIAL. 

Accused  pleaded  not  guilty  to  a summary  court-martial  specification  which 
alleged  that  the  accused,  having  been  informed  by  his  scorer  on  the  rifle  range 
that  he,  the  scorer,  was  submitting  a record  of  the  score  attained  by  the 
accused  in  firing  the  qualification  course  for  record  which  said  record  the  ac- 
cused well  knew  was  incorrect^  did,  knowingly  and  wilfully  and  with  intent 
to  deceive,  neglect,  and  fail  to  report  this  information  to  the  assistant  range 
officer,  which  it  was  the  duty  of  the  accused  to  do.  The  court  found  the 
specification  proved,  and  the  proceedings,  finding,  and  sentence  were  duly 
approved  by  the  convening  authority  (senior  officer  present). 

The  substance  of  the  evidence  adduced  was  as  follows : The  accused  was  firing 
the  course  for  the  second  time  on  the  date  the  offense  was  alleged  to  have  occurred, 
having  failed  to  qualify  the  first  time.  An  officer  attached  to  the  range  party 
went  out  to  the  range  just  before  the  accused  commenced  the  rapid  fire  for  the 
second  time  that  morning.  This  officer,  who  was  the  principal  witness  for  the 
prosecution,  testified  that  he  paid  no  attention  to  the  score  attained  by  the  accused 
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for  his  first  string  of  rapid  fire,  but  after  the  second  string  of  five  shots  heard 
the  accused  comment,  “Well,  that  was  wild  shooting,”  or  words  to  that  effect. 
The  officer  watched  the  target  disked,  one  “3”  and  four  zeros,  and  saw  the  scorer 
put  down  a number  of  figures  which  the  officer  could  tell  were  not  zeros.  The 
accused  was  watching  the  marking  of  his  target.  As  the  scorer  turned  in  the 
score  to  the  assistant  range  officer,  he  said  to  the  accused,  “You  made  a score  of 
one  hundred  and  twenty-eight.”  The  witness  asked  the  assistant  range  officer  to 
let  him  see  the  score  turned  in,  noted  the  incorrectness  of  the  same  for  the  last 
string,  verified  the  correct  score  by  telephone  to  the  butts,  questioned  the  scorer 
and  the  accused,  and  told  the  two  of  them  that  they  were  on  the  report  for 
cheating.  All  of  these  acts  (from  the  completion  of  the  firing  until  the  question- 
ing of  the  accused)  took  place  within  a period  of  four  to  five  minutes.  The  wit- 
ness further  testified  that  the  accused  had  ample  time  to  report  the  incorrectness 
in  the  score  to  the  assistant  range  officer  “because  he  (the  witness)  allowed  the 
scorer  a chance  to  turn  in  the  score  card  * * * before  he  questioned  him.” 

He  also  stated  that  he  was  satisfied  that  the  accused  knew  his  correct  score  be- 
cause he  (the  accused)  had  seen  his  score  for  the  first  strings  and  observed  the 
markings  of  his  target  in  the  rapid  fire ; that  he  knew  that  the  accused  observed 
his  score  because  he  saw  the  accused  look  down  the  range  at  his  target ; and  that 
it  was  “possible”  for  the  accused  to  know  what  his  score  was  previous  to  firing 
the  last  string  because  the  scorer  was  sitting  alongside  the  accused  during  the 
slow  fire.  [P.  11]  The  next  witness  for  the  prosecution,  the  scorer,  testified 
that  he  had  no  conversation  with  the  accused  after  the  completion  of  the  firing 
except  to  tell  him  that  his  final  score  was  one  hundred  twenty-eight ; that  he  did 
not  inform  the  accused  that  he  was  submitting  an  incorrect  score,  and  that  al- 
though he  (the  scorer)  was  aware  that  he  was  doing  so,  the  accused  was  not. 
The  accused  testified  in  his  own  behalf  that  he  had  not  figured  up  his  score  for 
the  first  strings  before  commencing  the  rapid  fire,  and  did  not  know  at  the  time 
the  scorer  announced  the  final  score  that  this  was  incorrect ; also  that  he  had  not 
had  time  to  think  the  matter  over  before  he  was  questioned  and  placed  on  the 
report. 

While  the  weighing  of  evidence  is  peculiarly  within  the  province  of  the  court 
rather  than  of  any  reviewing  authority  (0.  M.  O.  11,  1829,  10),  the  record  in  this 
case  showed  no  evidence  to  be  weighed  from  which  any  reasonable  inference 
could  be  drawn  that  the  accused  had  knowledge  of  the  incorrectness  of  the  score 
being  submitted.  On  the  contrary,  it  appeared  more  probable,  even  without  the 
testimony  of  the  accused,  that  he  was  entirely  unaware  of  the  scorer’s  dereliction 
of  duty.  Moreover,  even  had  there  been  any  evidence  of  knowledge  by  the 
accused  of  the  incorrectness  of  the  score  being  submitted,  other  evidence  showed 
positively  that  he  was  taken  to  task  for  his  failure  to  report  before  he  had  oppor- 
tunity to  do  so.  With  either  of  these  two  elements  lacking,  the  accused  was  not 
guilty  of  the  offense  alleged.  Accordingly,  in  view  of  the  insufficiency  of  the 
evidence  adduced  to  prove  the  specification,  the  Secretary  of  the  Navy  directed 
that  the  finding  and  sentence  in  the  case  be  set  aside  (File:  MM-Holley,  George 
M/A17-21  (311014),  Oct.  14,  1931). 


EVIDENCE:  opinion. 

The  prosecution  asked  a witness  what  conclusions  he  arrived  at  “as  the 
result  of  your  examination  of  the  tracks  of  the  truck  for  a distance  of 
approximately  one  hundred  and  seventy-five  feet  from  the  scene  of  the  accident.” 
The  witness  replied  that  he  arrived  at  the  conclusion  that  the  truck  had  left 
the  road  as  a result  of  the  driver  (the  accused)  not  doing  his  duty  and  that  the 
truck  was  traveling  at  an  excessive  rate  of  speed. 

The  above  testimony  was  admitted  over  the  objection  of  the  accused. 

The  rule  is  well  established  that  opinion  evidence  is  not  in  general  admissible ; 
that  inferences  are  for  the  court  and  that  witnesses  must  confine  themselves 
to  facts  within  their  own  knowledge  (sec.  421,  N.  C.  & B.,  1923).  While  there 
are  certain  well-established  exceptions  to  this  rule,  none  of  them  applied  in  this 
case. 

The  only  part  of  witness’  answer  referred  to  above  which  was  not  opinion 
was  the  statement  that  the  truck  had  left  the  road.  That  was  obvious  and 
the  only  conclusion  to  be  drawn  from  the  [P.  12]  unequivocal  fact  that  the 
tracks  of  the  truck  appeared  in  the  earth  at  the  side  of  the  road.  The  court  did 
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not  err  in  receiving  that  statement.  As  to  the  rest  of  the  testimony,  however, 
there  was  no  logical  connection  between  the  appearance  of  the  tracks  and  the 
question  of  negligence  on  the  part  of  the  accused,  or  the  matter  of  the  speed 
of  the  truck.  As  a matter  of  fact,  the  witness  knew  only  that  the  truck  had 
left  the  road ; in  conjecturing  as  to  why  the  truck  had  left  the  road  the  witness’ 
testimony  entered  the  realm  of  pure  speculation  and  was  without  probative 
value.  By  receiving  it  the  court  in  effect  permitted  the  witness  to  determine 
the  very  question  it  had  been  assembled  to  decide,  namely,  the  matter  of  negli- 
gence on  the  part  of  the  accused. 

In  view  of  the  foregoing,  held  that  the  court  erred  in  overruling  the  accused’s 
objection.  However,  it  was  not  considered  that  the  error  materially  prejudiced 
the  rights  of  accused  as  there  was  ample  additional  evidence  of  an  unobjec- 
tionable nature  before  the  court  to  sustain  the  finding  of  guilty  without  attach- 
ing any  weight  whatever  to  the  erroneously  admitted  evidence  (File:  MM- 
Foster,  John  W/A17-20  (310721),  Oct.  9,  1931,  approved  Oct.  15,  1931). 


1.  EVIDENCE:  PRIM  A FACIE  CASE  NOT  ESTABLISHED;  ABSENCE  WITHOUT  LEAVE. 

2.  FINDINGS : exceptions  in — specification  as  found  proved  of  faulty  gram- 

matical CONSTRUCTION. 

3.  SETTING  ASIDE : finding  and  sentence,  summary  court  martial — prima 

FACIE  CASE  NOT  ESTABLISHES). 

Accused  pleaded  not  guilty  to  a summary  court-martial  specification  alleging 
absence  from  station  and  duty  ■without  leave  from  proper  authority  for  a period 
of  about  two  hours.  The  court  found  the  specification  proved  in  part,  proved 
except  the  words  “two  hours,”  which  words  were  found  not  proved.  The  pro- 
ceedings, finding,  and  sentence  as  mitigated  by  the  convening  authority,  were 
approved  by  the  Immediate  Superior  in  Command. 

(1)  The  evidence  adduced  by  the  prosecution  was  to  the  effect  that  the  accused 
was  on  the  venereal  restricted  list  on  the  date  in  question,  was  seen  ashore,  and 
informed  the  executive  officer’s  yeoman  that  he  had  left  the  ship  about  7 p.  m. 
and  returned  at  about  9 p.  m.  The  testimony  of  the  prosecution’s  witnesses  did 
not  contain  any  evidence  from  which  it  could  be  concluded  that  the  accused’s 
absence  from  his  ship  was  without  leave  from  proper  authority.  Inasmuch  as 
it  must  be  established  that  accused’s  absence  was,  in  fact,  without  leave  from 
proper  authority,  in  order  to  convict  of  the  offense  of  “Absence  from  station  and 
duty  without  leave,”  held  that  the  prosecution  failed  to  establish  a prima  facie 
case. 

(2)  It  was  further  noted  that  the  court  failed  to  make  any  substitution  for 
the  words  “two  hours”  which  words  were  [P.  13]  found  not  proved,  thereby 
leaving  the  specification  of  faulty  grammatical  construction.  Although  this 
irregularity  would  not  be  considered  of  sufficient  gravity  to  invalidate  the  pro- 
ceedings in  a court  martial,  attention  was  invited  to  section  681,  Naval  Courts 
and  Boards,  1923,  which  provides  for  the  making  of  substitutions  in  the  specifica- 
tion by  the  finding  of  the  court. 

(3)  In  view  of  the  failure  of  the  prosecution  to  establish  a prima  facie  case  as 
set  forth  above,  the  Secretary  of  the  Navy  directed  that  the  finding  and  sentence 
be  set  aside  (File:  MM-Easterling,  Allen  J/A17-21  (311006),  Oct.  6,  1931). 


EVIDENCE:  prima  facie  case  not  established — failure  of  prosecution  to 

INTRODUCE  ANY  EVIDENCE,  DECK  COURT. 

WITNESSES : PROSECUTION,  UNAVAILABLE — PROCEDURE. 

Accused  having  pleaded  not  guilty  to  a deck-court  specification  alleging  absence 
over  leave,  the  deck-court  officer  proceeded  to  an  acquittal  without  calling  any 
witnesses,  or,  if  witnesses  were  not  available,  without  notifying  the  convening 
authority  to  that  effect.  The  convening  authority  approved  the  proceedings  and 
finding  without  comment. 

The  Navy  Department  disapproved  the  procedure  followed  in  this  case  (citing 
C.  M.  O.  3,  1930,  14  and  C.  M.  O.  7,  1930,  11),  and  directed  that  the  Department’s 
action  be  brought  to  the  attention  of  the  deck-court  officer.  Where  witnesses 
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necessary  to  make  out  a case  for  the  prosecution  are  unavailable,  the  deck-court 
officer  should  transmit  such  information  to  the  convening  authority  with  a view 
to  having  the  case  withdrawn.  The  withdrawal  of  the  case  under  such  circum- 
stances would  not  only  avoid  the  useless  and  unnecessary  routine  of  trial,  but, 
what  is  more  important,  would  obviate  the  defense  of  former  acquittal  being  avail- 
able to  the  accused  in  the  event  of  any  subsequent  proceedings  (File:  MM-Cofer, 
Percy  W/A17-22  (311014),  Oct.  14,  1931). 


FINDINGS : inconsistent — finding  of  ‘‘guilty'’  of  neglect  of  duty  precludes 

FINDING  OF  “GUILTY”  OF  ASLEEP  ON  DUTY,  SUMMARY  COURT  MARTIAL. 

SETTING  ASIDE  : finding  on  specification  ; evidence  not  supporting. 

Three  specifications  were  preferred  against  the  accused,  the  first  of  which 
alleged  the  offense  of  “Neglect  of  duty” ; the  second,  “Asleep  on  duty” ; and  the 
third,  “Leaving  station  before  being  regularly  relieved.”  The  court  found  the 
first  and  third  specifications  proved  by  plea  and  the  second  specification,  to  which 
the  accused  pleaded  not  guilty,  proved. 

The  evidence  adduced  to  prove  the  second  specification  showed  conclusively 
that  the  accused  was  found  reclining  on  his  back  [P.  14]  across  a row  of 
wash  basins  in  the  public  works  washroom  while  he  was  a sentry  on  duty  as 
fire  patrol  on  post  number  four.  It  was  also  established  that  post  number 
four  was  an  outside  patrol. 

The  record  showed  no  evidence  from  which  any  reasonable  inference  could 
be  drawn  that  the  accused  was  on  his  station  at  the  time  he  was  found  asleep. 
From  the  evidence  it  was  indirectly  shown  that  the  offense  on  which  the  first 
and  second  specifications  were  based  consisted  of  but  one  act  on  the  part  of 
the  accused.  The  findings,  therefore,  on  the  first  and  second  specifications  were 
contrary.  (See  Naval  Digest,  1916,  p.  7,  “Absence  from  Station  and  Duty 
without  Leave”  (18).) 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  find- 
ing on  the  second  specification  be  set  aside.  The  proceedings,  the  finding  on 
the  first  and  third  specifications,  and  the  sentence,  being  legal,  were  not  dis- 
turbed (File:  MM-Page,  William  A/A17-21  (311030),  Oct.  30,  1931). 


JURISDICTION:  summary  courts  martial — particular  court  not  designated 

BY  CONVENING  AUTHORITY. 

SETTING  ASIDE:  proceedings,  finding,  and  sentence — court  without  juris- 
diction, former  jeopardy. 

Where  the  letter  of  the  convening  authority  containing  the  specification  failed 
to  designate  any  particular  court  to  try  the  accused,  held  the  court  which  tried 
the  accused  was  wholly  without  jurisdiction  in  the  case  (citing  sec.  552,  N.  C. 
& B.,  1923,  and  C.  M.  O.  209,  1919,  17).  Accordingly,  the  Secretary  of  the  Navy 
directed  that  the  proceedings,  finding,  and  sentence  be  set  aside,  but  attention 
was  invited  to  the  fact  that  accused  might  legally  be  brought  to  trial  again  for 
the  offense  alleged  (citing  sec.  649,  N.  C.  & B.,  1923;  File:  MM-Horvath,  George 
L/A17-21  (311006),  Oct.  6,  1931). 


NAMES : accused  arraigned  under  name  different  from  that  used  in  specifi- 
cation and  sentence,  summary  court  martial. 

In  a summary  court  martial  the  name  of  the  accused  appeared  on  the  cover 
page  as  Frank  Thomas  Marchand ; the  specification  was  preferred  against 
Thomas  Francis  Marchand ; he  was  arraigned  as  Frank  Thomas  Marchand 
and  sentenced  as  Thomas  Francis  Marchand.  The  proceedings,  finding,  and 
sentence  in  the  case  of  Frank  Thomas  Marchand  were  approved  by  the  con- 
vening authority  and  by  the  immediate  superior  in  command.  As  it  was  im- 
possible to  connect  in  any  manner  the  person  charged  and  sentenced  in  this 
case  with  the  one  who  was  arraigned,  held  that  the  proceedings  in  this  case 
were  fatally  defective  (distinguishing  C.  M.  O.  1,  1931,  31). 
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[P.  15]  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that 
the  proceedings,  finding,  and  sentence  be  set  aside,  and  the  records  and  pay 
accounts  of  Frank  Thomas  Marchand  be  corrected  accordingly  (File:  MM- 
Marchand,  Frank  T/A17-21  (311030),  Oct.  30,  1931). 


1.  SETTING  ASIDE : acquittal  disapproved  by  convening  authority — action 

NOT  CONCURRED  IN  BY  NAVY  DEPARTMENT. 

2.  EVIDENCE:  testimony  of  accomplice — weight. 

3.  COURT:  judge  of  fact. 

(1)  A convening  authority  disapproved  an  acquittal,  stating  that  he  con- 
sidered that  “the  prosecution  established  a prima  facie  case,  which  was  only 
rebutted  by  attacking  the  credibility  of  Michaels,  and  that  the  findings  resulted 
in  a miscarriage  of  justice.” 

The  Judge  Advocate  General  did  not  concur  in  the  disapproval  by  the  con- 
vening authority  of  the  findings  and  acquittal.  The  evidence  adduced  by  the 
prosecution  consisted  principally  of  testimony  of  one  Michaels,  an  accomplice 
of  the  accused,  who  was  then  serving  sentence  of  a general  court  martial  for 
certain  offenses,  which  included  ones  closely  connected  with  this  case.  The 
testimony  of  this  accomplice  was  partially  corroborated  as  to  three  of  the  five 
specifications  preferred  under  the  charge  against  accused,  by  records  identified 
by  the  supply  officer  of  the  ship  to  which  the  accused  was  attached  at  the  time 
the  alleged  offenses  were  committed.  There  was  no  corroboration  of  the  ac- 
complice’s testimony  as  to  the  allegations  contained  in  the  other  two  specifi- 
cations. The  defense  offered  no  evidence,  but  attacked  the  credibility  of  the 
accomplice,  Michaels,  by  means  of  his  admission,  upon  cross-examination,  that 
he  had  been  convicted  of  “crime  against  the  United  States”  in  connection  with 
this  matter. 

Had  the  court  believed  the  testimony  of  the  accomplice  in  this  case,  a con- 
viction would  not  have  been  improper  even  on  the  specifications  with  respect 
to  which  there  was  no  corroboration.  (In  this  connection  see  sec.  435,  Naval 
Courts  and  Boards,  1923;  also  see  Caminetti  v.  United  States,  242  U.  S.  470.) 

(2)  The  weight  to  be  given  Michaels’  testimony  was  a matter  for  the  decision 
of  the  court.  The  court  is  and  must  be  sole  judge  of  the  credibility  of  wit- 
nesses and  the  weight  which  should  be  given  their  testimony  (C.  M.  O.  114, 
1918,  29).  However,  the  safeguard  furnished  an  accused  with  respect  to  the 
weight  given  the  testimony  of  an  accomplice  is  well  illustrated  in  Richardson 
v.  United  States,  181  Fed.  1,  where  the  court  said: 

“No  doubt  there  is  a well-established  practice,  sanctioned  by  long  practice 
and  judicial  approbation  to  caution  juries  about  accepting  the  evidence  of 
an  accomplice  without  [P.  16]  material  corroboration,  coming  as  it  does, 
from  a polluted  source.” 

See  also  Steinham  v.  United  States,  Federal  Case  No.  13355;  Holmgren  v. 
United  States,  217  U.  S.  509. 

Nor  was  the  court  obliged  to  accept  as  true  the  testimony  of  an  accomplice  with 
respect  to  specifications  on  which  there  was  corroborative  evidence  adduced.  A 
charge  to  the  jury  that  an  accomplice’s  testimony  if  corroborated  is  to  be  taken 
as  true  or  defendant  is  to  be  found  guilty,  has  been  held  to  be  error  in  People 
v.  Shaver,  107  Mich.  562,  65  N.  W.  538,  where  the  court  said : 

“The  fact  that  the  witness  himself  was  an  offender  against  the  law,  and 
an  alleged  accomplice,  bore  upon  his  credibility ; and,  while  the  jury  might 
convict  respondent  on  his  uncorroborated  testimony,  they  were  not  bound  to 
do  so,  nor  is  it  the  rule  that,  as  matter  of  law,  they  are  bound  to  accept  his 
testimony  as  true  when  corroborated.” 

(See  also  People  v.  Reilly,  53  N.  Y.  Supp.  1005.) 

It  was  obvious  from  the  findings  in  this  case  that  the  court  in  the  exercise  of 
its  prerogative,  disbelieved  the  testimony  of  the  accomplice  Michaels.  Since  the 
other  evidence  adduced  failed  to  establish  a prima  facie  case  on  any  specification 
without  Michaels’  testimony,  the  court  did  not  err  in  finding  all  specifications 
not  proved  and  acquitting  the  accused  of  the  charge. 
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(3)  In  disapproving  the  findings  and  acquittal  in  this  case  it  became  necessary 
for  the  convening  authority  to  weigh  the  evidence  presented  to  the  court.  The 
Navy  Department  has  held  that  the  reviewing  authority  should  not  attempt  to 
weigh  the  evidence  and  that  issues  of  fact  are  for  the  determination  of  the 
court  (Naval  Digest,  1916,  p.  125,  par.  103;  C.  M.  O.  12,  1929,  8-9). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  acquittal,  and  the  action 
of  the  convening  authority  thereon,  were  held  legal  (File:  MM-Tucker,  John 
P/A17-20  (310831),  Oct.  8,  1931,  approved  Oct.  15,  1931). 


TRIALS:  multiplicity  of;  finding  and  sentence  of  second  trial  set  aside. 

Two  summary  courts  martial  were  held  in  the  case  of  accused  on  successive 
days,  one  for  “Neglect  of  duty”  and  the  other  for  “Disobedience  of  orders.”  The 
record  showed  that  at  the  time  of  preferring  the  specification  in  the  second  case, 
the  accused  had  not  yet  been  brought  to  trial  on  the  specification  preferred  in 
the  first  case.  The  sentence  of  the  first  court  was  reduction  to  the  next  inferior 
rating ; the  sentence  of  the  second  court  was  a total  loss  of  pay  amounting  to  $108, 
and  a bad-conduct  discharge.  The  total  of  the  sentences,  therefore,  which  were 
[P.  17]  approved  by  the  convening  authority,  was  loss  of  pay  amounting  to 
$108,  reduction  to  the  next  inferior  rating,  and  a bad-conduct  discharge. 

Reduction  to  the  next  inferior  rating  and  bad-conduct  discharge  may  not  be 
included  in  the  same  sentence  of  one  summary  court  martial  (citing  sec.  107,  N.  C. 
& B.,  1923).  Attention  was  invited  to  section  189,  Naval  Courts  and  Boards,  1923, 
in  view  of  which  the  Secretary  of  the  Navy  directed  that  the  finding  and  sentence 
adjudged  by  the  second  court  be  set  aside  (File:  MM-Palmer,  Frank  C/A17-21 
(311014),  Oct.  14,  1931,  citing  C.  M.  O.  6,  1929,  16;  C.  M.  O.  2,  1930,  16,  and 
C.  M.  O.  5,  1930,  19). 


WITNESSES : member  of  court  as  witness,  to  be  considered  as  challenged  ey 

ACCUSED,  SUMMARY  COURT  MARTIAL. 

A member  of  a summary  court  martial  testified  as  a witness  for  the  court  on 
points  material  to  the  issue  and  then  resumed  his  seat  as  a member,  and  assisted 
the  court  in  arriving  at  a finding  and  sentence. 

Since  the  accused  did  not  expressly  request  that  such  witness  be  continued  as 
a member,  the  further  participation  in  the  trial  of  such  member  was  unauthorized 
in  view  of  section  624,  Naval  Courts  and  Boards,  1923,  which  provides  that  under 
such  circumstances  a member  should  be  considered  as  challenged  by  the  accused, 
unless  the  accused  expressly  request  that  he  be  not  so  considered.  (C.  M.  O.  4, 
1924,  7,  8.)  Accordingly,  the  court  was,  from  the  time  of  the  completion  of  such 
member’s  testimony  illegally  constituted  (sec.  104,  Naval  Courts  and  Boards, 
1923),  and  the  proceedings,  finding,  and  sentence  thereof  were  set  aside  (File: 
MM-Hageman,  Lorin  W/A17-21  (310711),  Oct.  6,  1931;  see  also  File:  MM-Olexa, 
John  M/A17-21  (310923),  Oct.  30,  1931;  and  File:  MM-Moss,  Charles  H/A17-21 
(310711),  Oct.  6,  1931). 


APPROPRIATIONS:  specific — officer’s  quarters,  submarine  base,  coco  solo, 

canal  zone  ; effect  given  to  intent  of  congress  as  shown  by  hearings. 

The  act  of  May  14,  1930  (46  Stat.  329-330),  authorizing  the  construction  of 
certain  public  works,  contained  among  other  items  the  following: 

“Submarine  Base,  Coco  Solo,  Canal  Zone;  officers’  quarters,  $240,000.”. 

Appropriations  to  carry  out  the  above  work  were  subsequently  made. 

[P.  18]  It  having  been  decided  not  to  proceed  with  this  work,  question  as  to 
the  availability  of  the  appropriation  therefor  for  the  conversion  of  an  old  build- 
ing to  be  used  for  such  quarters  and  the  purchase  of  furniture  to  be  used 
therein. 

While  the  authorizing  act  contained  no  indication  as  to  whether  the  amount 
was  to  be  used  in  constructing  new  quarters  or  remodeling  old  buildings,  and  the 
language  used  in  the  appropriation  “officers’  quarters”  might,  if  standing  alone, 
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be  held  to  authorize  expenditures  of  any  character  for  that  purpose,  from  a study 
of  the  hearings  held  in  connection  with  this  authorization  it  is  obvious  that  the 
appropriation  was  made  for  the  express  purpose  of  erecting  six  four-room  con- 
crete apartments.  This  clearly  being  the  intent  of  Congress  in  authorizing  the 
project  and  making  the  appropriation,  the  Navy  Department  would  not  be  justi- 
fied in  using  the  appropriation  for  any  other  purpose. 

Moreover,  the  expenditures  proposed  in  connection  with  the  remodeling  work 
in  question  appeared  to  be  of  a character  that  are  ordinarily  defrayed  from  the 
appropriation  “Maintenance,  Bureau  of  Yards  and  Docks.”  Therefore,  the  pay- 
ment of  the  cost  of  the  remodeling  work  in  question  from  the  construction  appro- 
priation for  officers’  quarters  would  have  the  effect  of  augmenting  the  appro- 
priation “Maintenance,  Bureau  of  Yards  and  Docks”  and  of  depleting  the  specific 
appropriation  of  $240,000  authorized  by  the  act  of  May  14,  1930,  supra,  and  pos- 
sibly rendering  the  last-named  appropriation  insufficient  for  the  construction 
work,  should  it  be  decided  later  to  proceed  therewith. 

In  view  of  the  foregoing,  held  that  the  appropriation  of  $240,000  for  officers’ 
quarters  at  Coco  Solo,  C.  Z.,  may  not  legally  be  used  for  converting  an  old  build- 
ing to  be  used  as  quarters  or  for  the  purchase  of  furniture  to  be  used  therein 
(File:  NB13/N4-1  (310912),  Oct.  3,  1931). 


BANDS  : navy  and  marine — legality  of  certain  activities. 

Held,  that  the  following  activities  of  bands  in  the  Navy  and  Marine  Corps,  in- 
cluding the  Marine  Band,  are  not  contrary  to  law  in  any  case  where  their  per- 
formance is  given  without  remuneration : 

(a)  Radio  broadcasting  of  regular  band  concerts  performed  at  routine  times 
on  naval  stations  when  the  privilege  of  broadcasting  is  made  available  to  all 
responsible  broadcasters  at  no  cost  and  under  agreement  that  the  broadcast  will 
not  be  used  in  connection  with  any  advertising. 

(&)  Performance  of  Navy  or  Marine  Bands  at  a meeting  or  banquet  at  which 
the  President,  Vice  President,  or  Secretary  of  the  Navy  is  a guest — such  as  (1) 
National  Rotary  convention,  (2)  National  Advertisers  banquet. 

[P.  19]  (c)  Performance  of  the  Marine  Band  at  the  annual  Gridiron  Dinner 

attended  by  the  President  as  a member  of  the  Gridiron  Club. 

(d)  Performance  of  Navy  or  Marine  Bands  at  (1)  Civil  Service  Employees 
Annual  Dance,  (2)  Naval  and  Marine  officers’  annual  series  of  dances. 

(File:  QD  (l)/P10-4  (310914),  Oct.  16,  1931,  citing  J.  A.  G.  opinion  of  June 
20,  1916.  File  4924-435 ; considering  sec.  1613,  R.  S.,  34  U.  S.  C„  sec.  972 ; act  of 
May  13,  1908,  35  Stat.  153 ; act  of  June  3,  1916 ; 39  Stat.  188,  34  U.  S.  C.,  sec.  449 ; 
act  of  Aug.  29,  1916,  39  Stat.  612,  34  U.  S.  C.,  sec.  702 ; act  of  March  4, 1925,  sec.  11, 
43  Stat.  1274,  34  U.  S.  C.,  sec.  701 ; act  of  March  4,  1925,  sec.  17,  43  Stat.  1275,  34 
U.  S.  C.,  sec.  596 ; J.  A.  G.  opinion  of  April  18,  1907,  File  4288-4 : J.  A.  G.  opinion 
of  May  27,  1908,  File  4924r-225 ; 27  Op.  Atty.  Gen.  90,  Nov.  9,  1908.) 


COAST  GUARD  : personnel  of,  under  confinement  at  receiving  ship,  boston — 
status  re  punishment  for  infractions  of  discipline;  correction  to  court 

MARTIAL  ORDER  NO.  6,  1931,  20. 

In  Court-Martial  Order  No.  6,  1931,  page  20,  second  item,  third  line,  the  citation 
should  be  “274  TJ.  S.  514”  instead  of  “272  U.  S.  514” ; fourth  and  fifth  lines,  the 
citation  should  be  “62  Ct.  Cls.  154”  instead  of  “66  Ct.  Cls.  154.” 


ENLISTMENT:  fraudulent,  for  minority — extension  of;  payment  of  enlist- 
ment ALLOWANCE. 

A man  enlisted  in  the  Navy  under  the  name  of  “John  Hutchinson”  on  January 
28,  1927,  to  serve  during  minority  until  May  1,  1930,  giving  his  date  of  birth  as 
May  2,  1909.  He  supsequently  submitted  evidence  showing  his  correct  name  to 
be  “William  Charles  Hutchinson”  and  date  of  birth  September  20,  1910,  which 
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evidence  was  thereafter  accepted  by  the  Navy  Department  and  the  official  records 
in  the  case  were  changed  accordingly,  including  the  date  of  expiration  of  his 
minority  enlistment,  which  was  changed  from  May  1,  1930,  to  September  19,  1931. 

This  man  having  entered  into  an  agreement  under  date  of  September  17,  1931, 
for  a two-year  extension  of  inlistment,  question  as  to  whether  he  is  entitled  to 
an  enlistment  allowance  of  $100. 

In  view  of  the  fact  that  the.  Navy  Department  upon  being  informed  that  this 
man  gave  an  incorrect  name  and  date  of  birth  on  minority  enlistment,  did  not 
take  any  steps  to  void  such  enlistment,  but  on  the  contrary  his  minority  enlist- 
ment was  allowed  to  stand  and  he  was  permitted  to  extend  such  enlistment  in 
accordance  [P.  20]  with  the  aforesaid  agreement  of  September  17,  1931,  for  a 
period  of  two  full  years,  in  which  extended  enlistment  he  is  now  serving,  held, 
that  he  is  entitled  to  payment  of  an  enlistment  allowance  of  $100  in  accordance 
with  the  instructions  contained  in  paragraph  B-5  of  the  “Pay  Bill  Instructions,” 
provided  there  was  no  time  lost  during  his  minority  enlistment  (File:  MM/L16-9 
(311002),  Oct.  19,  1931). 


LINE  OF  DUTY : explosion  of  shell  introduced  into  barracks  by  injured 

PARTY.  “AVOCATION”  CONSTRUED. 

An  enlisted  man  was  injured  in  an  explosion  on  April  21,  1927,  which  occurred 
in  a barracks  building,  Quantico,  Va.  The  explosion  was  caused  by  a 37-mrn. 
shell,  which  had  been  picked  up  by  the  injured  man,  brought  into  the  barracks 
by  him  and  exploded  as  a result  of  his  pounding  it  with  a hammer.  When 
picked  up  the  shell  was  covered  with  rust  to  such  an  extent  as  to  leave  a doubt 
as  to  whether  it  was  live  ammunition.  As  a result  of  the  explosion,  it  was 
necessary  to  amputate  the  man’s  left  forearm.  In  a decision  of  March  20,  1929 
(File:  MM-Coffell,  Earnest  E/A17-25  (270503),  the  Navy  Department  held  that 
the  injury  sustained  in  this  case  was  caused  by  the  man’s  own  act  in  pursuance 
of  a private  avocation,  and  was  not  in  line  of  duty.  Reconsideration  of  the 
above  decision  was  requested. 

Section  1022,  Naval  Courts  and  Boards,  1923,  states  the  circumstances  under 
which  a person  in  the  naval  service  should  be  held  to  have  been  injured  in  the 
line  of  duty.  No.  2 of  the  items  set  out  therein  which  result  in  the  individual 
being  responsible  for  the  intervening  cause  refers  to  something  “which  he  is 
doing  in  pursuance  of  some  private  avocation  or  business.”  While,  generally 
speaking,  “avocation”  means  that  which  calls  one  away  from  one’s  regular  em- 
ployment or  vocation,  the  thing  which  calls  one  away  must  be  in  the  nature  of 
a “subordinate  occupation”  (Webster’s  Dictionary).  This  same  idea  is  con- 
veyed in  section  1022,  Naval  Courts  and  Boards,  1923,  supra,  where  the  “pri- 
vate avocation”  is  made  synonymous  with  or  similar  to  “business.” 

Applying  the  foregoing  to  the  facts  in  this  case,  it  follows  that  the  man  in 
question  was  not  engaged  in  any  private  business  or  subordinate  occupation 
which  interfered  with  his  active  duty  in  the  naval  service.  From  a careful 
reconsideration  of  the  case,  held , that  the  injury  sustained  was  in  the  line  of 
duty  (File:  MM-Coffell,  Earnest  E/A17-25  ( 270503),  Oct.  22,  1931). 


[P.  21]  MISCONDUCT  AND  LINE  OF  DUTY:  determination  of  withheld, 
death  occurring  while  absent  without  leave. 

An  enlisted  man  died  while  in  a status  of  “Absent  from  station  and  duty 
without  leave.”  The  decisions  of  the  accounting  officers  are  to  the  effect  that 
no  pay  accrues  during  unauthorized  absence.  The  Comptroller  General  has 
ruled  that  the  six  months’  death  gratuity  will  not  be  paid  to  the  beneficiary 
of  a person  in  the  naval  service  under  the  act  of  June  4,  1920  (34  U.  S.  C., 
sec.  943),  where  death  occurred  while  in  a nonpay  status  (Comp.  Gen.  decision 
of  Oct.  30,  1928,  A-24596 ; C,  M.  O.  10,  1928,  11). 

Since  the  right  of  the  beneficiaries  to  receive  payment  of  the  death  gratuity 
was  the  only  action  dependent  upon  a decision  as  to  misconduct  in  this  case, 
and  there  was  no  administrative  action  then  to  be  taken  by  the  Navy  Depart- 
ment which  required  a decision  of  the  question  whether  death  was  incurred 
in  line  of  duty,  decision  as  to  the  question  of  line  of  duty  and  of  misconduct 
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was  reserved  until  such  time,  if  ever,  as  it  might  be  presented  under  circum- 
stances requiring  a decision  thereof  (File:  MM-Hausman,  John  M/A17-27 
(310923),  Sept  30,  1931,  approved  Oct.  13,  1931). 


MISCONDUCT:  venereal  disease,  absence  due  to — making  good  time  lost; 

LOSS  OF  PAY. 

Although  a man  is  placed  on  the  “venereal  list,”  if  it  is  affirmatively  estab- 
lished that  he  was  not  “absent  from  his  regular  duties  for  more  than  one  day” 
on  account  of  the  disease  in  question,  but,  on  the  contrary,  actually  performed 
his  regularly  assigned  duties  during  the  period  under  consideration,  held  that 
under  existing  laws  and  regulations,  the  period  of  sickness  in  such  case  should 
not  be  considered  as  time  lost  which  such  man  is  required  to  make  good  for 
the  purpose  of  completing  his  term  of  enlistment  nor  as  time  lost  which  would 
operate  to  deprive  him  of  pay  during  such  period  (File:  MM-Brady,  Homer 
H/L16-4  (311001),  Oct.  10,  1931,  citing  Act  of  May  17,  1926,  44  Stat.  557, 
10  U.  S.  C.,  Supp.  IV,  secs.  847b  and  847c;  Navy  Department  General  Order 
No.  155,  Aug.  6,  1926;  Art.  1196  (9),  U.  S.  Navy  Regs.,  1920;  act  of  Aug.  29, 
1916,  39  Stat.  580,  as  amended  by  act  of  July  1,  1918,  40  Stat.  717,  34  U.  S.  C. 
sec.  183). 


NAVAL  RESERVE:  fleet  marine  corps  reserve,  assigned  members — counting 

TIME  AS,  FOR  BELIEF  UNDER  SECTION  47  5 7,  REVISED  STATUTES,  AUTHORIZING  AID 

FROM  SURPLUS  INCOME  OF  NAVAL  PENSION  FUND. 

Section  4757  of  the  Revised  Statutes  authorizes  certain  allowances  to  be 
made  to  disabled  enlisted  men  from  the  surplus  income  of  the  naval  pension 
fund,  where  such  enlisted  men  have  served  in  the  Navy  or  Marine  Corps  as 
enlisted  men  or  as  appointed  [P.  22]  petty  officers,  or  both,  “for  a period 
not  less  than  ten  years.” 

Held,  that  time  spent  as  an  assigned  member  of  the  Fleet  Marine  Corps  Re- 
serve may  not  be  counted  as  Marine  Corps  service  for  the  purpose  of  receiving 
the  benefits  authorized  by  section  4757  of  the  Revised  Statutes  (File: 
QR1/L16-9  (311014),  Oct.  27,  1931,  interpreting  34  U.  S.  C.,  secs.  752  and  783). 


PAY  : OFFICER,  BETWEEN  DATE  OF  DETACHMENT  AND  DATE  OF  REPORTING  FOR  NEW  DUTY. 

Orders  were  issued  to  an  officer  of  the  Navy  under  date  of  May  20,  1931, 
directing  that  upon  completion  of  temporary  duty  assigned  him  at  the  naval 
air  station,  Hampton  Roads,  Va.,  he  regard  himself  detached,,  and  “proceed  and 
on  8 August,  1931,  report  to  the  commanding  officer  of  the  U.  S.  S.  Trenton  for 
duty.” 

Question  as  to  the. right  of  this  officer  to  receive  pay  and  allowances  for  the 
period  between  the  time  of  detachment,  July  28,  1931,  and  date  of  reporting 
on  the  U.  S.  S.  Trenton  for  duty,  August  8,  1931,  exclusive  of  actual  travel  time. 

Held,  that  this  officer  was  in  a travel  status  during  the  period  following  date 
of  detachment  from  the  naval  air  station,  Hampton  Roads,  Va.,  and  the  date 
of  his  reporting  for  duty  on  board  the  U.  S.  S.  Trenton,  and  that  he  is,  there- 
fore, entitled  to  full  pay  and  allowances  for  such  period  (File:  00/L16-4 
(311017),  Oct.  28,  1931,  citing  decision  of  the  Assistant  Comptroller  of  the 
Treasury  of  Feb.  14,  1912,  S.  & A.  Memo.,  p.  1993,  and  construing  art.  132,  Navy 
Regs.  1920). 


PAY  : RETIRED — ENLISTED  MAN  OF  MARINE  CORPS  RETIRED  AFTER  THIRTY  YEARS’ 
SERVICE  WHO  SERVED  AS  COMMISSIONED  OFFICER  OF  ARMY  DURING  WORLD  WAR; 
SECTION  8 OF  THE  ACT  OF  JUNE  6,  19  24,  CONSTRUED. 

Section  8 of  the  act  of  June  6,  1924  ( 43  Stat.  472;  10  U.  S.  C.,  sec.  981  and 
34  U.  S.  C.,  sec.  999)  provides  that  retired  enlisted  men  of  the  Regular  Navy 
or  Marine  Corps  who  served  honorably  as  commissioned  officers,  regular, 
temporary,  or  reserve,  in  the  naval  service  during  the  World  War,  between 
219801— 40— vol.  2 35 
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April  6,  1917,  and  November  11,  1918,  are  entitled  to  receive  the  pay  of  retired 
warrant  officers  of  the  Navy  and  Marine  Corps,  respectively.  It  contains  a 
similar  provision  for  retired  enlisted  men  of  the  Army. 

In  order  to  receive  the  benefits  of  the  section  of  law  referred  to  above,  it 
must  be  definitely  established  that  the  enlisted  man  concerned  served  honor- 
ably as  a commissioned  officer  in  the  Navy  or  Marine  Corps  under  a permanent 
or  temporary  appointment,  or  in  any  of  the  reserve  forces  thereof,  at  some 
time  during  the  period  stated  in  section  8,  supra.  Commissioned  service  in 
[P.  23]  any  other  branch  of  the  Federal  Government  during  the  period  in 
question  clearly  does  not  entitled  a retired  enlisted  man  of  the  Navy  or  Marine 
Corps  to  the  increased  pay  on  retirement  allowed  under  said  act  of  June  6, 
1924. 

In  view  of  the  foregoing,  held  that  where  a man  served  as  an  enlisted  man 
in  the  Marine  Corps  both  prior  and  subsequent  to  the  World  War,  and  as  a 
commissioned  officer  in  the  Officers’  Reserve  Corps  of  the  Army  between  April 
6,  1917,  and  November  11,  1918,  if  he  is  retired  as  a member  of  the  regular 
Marine  Corps  after  30  years’  service,  he  will  not  be  entitled  to  receive  the  pay 
of  a retired  warrant  officer  of  the  Marine  Corps  by  reason  of  his  commissioned 
service  in  the  Army  during  the  World  War  (File:  MR/L16-4  (21)  (311008), 
Oct.  15,  1931). 


PUBLIC  PROPERTY : exchange  with  private  concern — piping  materials, 

NAVAL  PETROLEUM  RESERVES. 

Question  as  to  legality  of  Navy  retaining  3,586  feet  of  6-inch  pipe  line  and 
miscellaneous  fittings  constituting  the  pipe  system  installed  by  the  White 
Eagle  Oil  & Refining  Company  in  Naval  Petroleum  Reserve  No.  3,  to  connect 
with  certain  storage  tanks  it  had  leased  from  the  Navy,  and  permitting  the 
White  Eagle  Oil  & Refining  Company  to  remove  2,500  feet  of  6-inch  Navy 
gravity  line  at  the  sout'h  end  of  the  field  and  3,100  feet  of  4-inch  Navy  pipe 
on  racks  in  the  storage  yards.  This  proposed  exchange  was  considered  by  the 
inspector  of  Naval  Petroleum  Reserve  No.  3 as  of  considerable  potential  value 
for  purposes  of  future  rental  of  the  tankage  on  Reserve  No.  3. 

The  Secretary  of  the  Navy  was  directed  by  the  act  of  June  4, 1920  (41  Stat.  812; 
34  U.  S.  C.,  sec.  524),  to  take  possession  of  all  properties  within  the  naval  petro- 
leum reserves,  and  he  was  given  wide  discretion  to  conserve,  develop,  use  and 
operate  the  same  directly  or  by  contract,  lease,  or  otherwise,  and  to  use,  store, 
exchange,  or  sell  the  oil  and  gas  products  thereof,  and  those  from  all  royalty  oil 
from  lands  in  the  naval  reserves  for  the  benefit  of  the  United  States,  but  this 
authority  does  not  authorize  him  to  acquire  or  dispose  of  property  in  a manner 
different  from  that  generally  provided  for  by  Congress.  In  the  absence  of  specific 
authority  for  the  exchange  of  equipment  the  appropriation  chargeable  with  the 
purchase  price  of  the  newly  acquired  equipment  must  be  charged  with  the  full 
amount  of  the  purchase  price  thereof  and  any  amount  allowed  for  the  old  equip- 
ment must  be  covered  into  the  Treasury  as  a miscellaneous  receipt  as  required  by 
section  3616,  Revised  Statutes  (citing  5 Comp.  Gen.  798  ; 3 id.,  304  ; 26  Comp. 
Dec.  534;  5 id.,  716). 

In  view  of  the  foregoing,  held  that  the  exchange  referred  to  would  not  be 
legal,  notwithstanding  the  fact  that  acquisition  of  the  White  Eagle  Oil  & 
Refining  Company’s  existing  pipe  line  [P.  24]  may  be  of  considerable  potential 
value  for  purposes  of  future  rental  of  the  tankage  on  Reserve  No.  3 (File:  NZ8 
(A-3)/N26-6  (290827),  Oct.  27,  1931). 


SELECTION : boards,  line — authority  to  convene  two  such  boards  simulta- 
neously OR  IN  succession. 

Held,  that  under  existing  law  two  line  selection  boards  may  be  convened  either 
simultaneously  or  in  succession,  one  to  recommend  selections  to  the  grades  of  rear 
admiral  and  captain,  and  the  other  to  recommend  selections  to  the  grade  of  com- 
mander (File:  OL/A17-31  (310910),  Oct.  16,  1931). 
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VESSELS  OF  THE  NAVY : transferred  to  state  for  use  of  state  nautical 

SCHOOL — FURNISHING  OF  INITIAL  SUPPLIES,  CALIFORNIA  NAUTICAL  SCHOOLSHIP 

“CALIFORNIA  STATE.” 

Held,  that  the  authority  granted  the  Secretary  of  the  Navy  by  the  act  of  March 
4,  1911  (36  Stat.  1353;  34  U.  S.  C.,  sec.  1121)  to  furnish  “a  suitable  vessel  of  the 
Navy,  with  all  her  apparel,  charts,  books,  and  instruments  of  navigation,  provided 
they  can  be  spared  without  detriment  to  the  naval  service”  includes  the  authority 
to  issue  with  the  vessel  an  initial  outfit  of  title  O supplies.  The  decision  as  to 
what  constitutes  an  initial  outfit  of  such  supplies  and  whether  they  can  be  spared 
without  detriment  to  the  naval  service  is  a question  of  fact  to  be  determined 
administratively  (File:  IX34/JG  (310210),  Oct.  23,  1931). 

C.  M.  O.  11—1931 

[P.  5]  EVIDENCE : finding  not  in  accordance  with — record  returned  to 

COURT  FOR  RECONSIDERATION  OF  FINDING  AND  SENTENCE. 

CLEMENCY  : recommendation  for,  not  approved. 

Lieutenant  Harry  P.  Krummes,  Medical  Corps,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard, 
Puget  Sound,  Wash.,  on  August  25,  1931,  and  was  convicted  of  the  following 
charges : 

Charge  I. — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapaci- 
tated for  duty  due  to  previous"  indulgence  in  intoxicating  liquors). 

Charge  III. — Absence  from  station  and  duty  without  leave  (2  specs.,  1,  not 
proved;  2,  proved). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

Four  of  the  five  members  of  the  court  “strongly”  recommended  the  accused  to 
the  clemency  of  the  reviewing  authority  “in  consideration  of  his  length  of  service, 
and  the  fact  that  no  evidence  of  previous  conviction  was  presented  to  the  court.” 

On  September  22,  1981,  the  Secretary  of  the  Navy  returned  the  record  of 
proceedings  to  the  court,  directing  that  it  reconvene  for  the  purpose  of  recon- 
sidering its  finding  on  the  second  specification  [P.  6]  of  charge  III,  and  the 
sentence,  as  it  was  considered  by  him  that  such  finding  was  not  in  accordance 
with  the  evidence.  It  was  pointed  out  that  from  the  testimony  of  the  officer 
commanding  the  naval  air  station,  Seattle,  Wash.,  it  appeared  that  the  accused 
had  free  gangway  after  closing  hours  due  to  the  fact  that  he  had  quarters  out- 
side of  the  station;  in  other  words,  the  accused  after  completing  his  duties 
on  the  station  was  authorized  to  leave  and  to  report  back  at  about  9 a.  m.  the 
following  morning.  At  9 a.  m.  on  the  morning  of  July  10  the  accused  had  not 
reported  for  duty,  and  consequently,  in  the  opinion  of  the  convening  authority, 
from  that  time  on  until  coming  again  within  naval  jurisdiction,  was  absent 
from  station  and  duty  after  leave  had  expired  and  not  absent  without  leave. 
Had  the  accused  reported  for  duty  at  the  customary  time  and  then  left  without 
authority  he  would  have  been  absent  without  leave ; however,  from  the  evidence 
in  the  case,  the  accused  had  not  done  this.  In  arriving  at  its  finding  on  this 
specification  the  court  should  have  been  governed  by  the  provisions  of  section 
248,  Naval  Courts  and  Boards,  1923,  first  paragraph,  which  authorize  in  cases 
similar  to  the  one  under  consideration  the  making  of  exceptions  and  substitutions 
in  the  findings  to  conform  to  the  evidence. 

The  court  reconvened  on  October  6,  1931,  and  revoked  its  former  finding  on 
the  second  specification  of  the  third  charge.  In  place  thereof,  it  found  the  second 
specification  of  the  third  charge  proved  in  part,  making  proper  exceptions  and 
substitutions  therein,  and  the  accused  guilty  of  the  third  charge  in  a less 
degree  than  charged,  guilty  of  absence  from  station  and  duty  after  leave  had 
expired.  The  court  adhered  to  the  remainder  of  its  former  findings  and  to  its 
former  sentence. 

On  October  21,  1931,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  submitted  the  record  of  proceedings  to  the  President 
of  the  United  States  with  the  recommendation  that  the  sentence  Of  dismissal 
be  confirmed. 

On  November  2,  1931,  the  sentence  of  dismissal  was  confirmed  bv  the  President 
(File:  A 6-5  (6)/EEl  (311031)). 
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1.  CHARGES  AND  SPECIFICATIONS:  specification  defective,  deck  court; 

ABSENCE  WITHOUT  LEAVE. 

2.  SETTING  ASIDE : proceedings,  finding  and  sentence,  specification  fatally 

DEFECTIVE. 

3.  PLEA : accused  upon  arraignment — DECK -COURT  record  failing  to  show. 

4.  NAVAL  COURTS  AND  BOARDS : sample  specification  to  be  followed. 

(1)  A deck-court  specification  read  as  follows: 

“In  that  Elmer  Ambrose  Eisert,  s.  1.,  3c,  U.  S.  Navy,  was  absent  without 
leave  from  1845  8-30-31  to  0400  8-31-31 ; a period  of  nine  hours  and  fifteen 
minutes.” 

[P.  7]  The  following  defects  were  noted  in  this  specification,  attention  being 
invited  to  section  973,  footnote  5,  Naval  Courts  and  Boards,  1923,  relative  to  the 
drawing  of  deck-court  specifications  in  general : 

(a)  Jurisdiction  of  the  convening  authority  over  the  accused  was  omitted. 
( See  sec.  552,  Naval  Courts  and  Boards,  1923, ) 

( b ) Facts  necessary  to  constitute  an  offense  not  properly  set  forth,  in  that  ele- 
ments of  a “charge”  were  confused  with  those  of  a specification.  ( See  secs.  181, 
973,  and  973,  footnote  5,  Naval  Courts  and  Boards,  1923. ) 

(c)  Abbreviations  as  to  time  were  not  in  accordance  with  section  194,  Naval 
Courts  and  Boards,  1923. 

Moreover,  the  specification  as  drawn  stated  that  the  accused  was  absent  without 
leave,  but  did  not  state  from  where  he  was  absent.  Such  an  omission  is  fatally 
defective.  (See  art.  8,  A.  G.  N.) 

(2)  In  view  of  the  above,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, finding,  and  sentence  in  this  case  be  set  aside.  With  reference  to  bringing 
the  accused  to  trial  again  for  the  same  offense,  under  a properly  drawn  specifica- 
tion. (See  sec.  649,  Naval  Courts  and  Boards,  1923.) 

(3)  It  was  further  noted  that  the  record  did  not  show  the  pleading  of  the 
accused  upon  arraignment.  The  fact  that  the  printed  form  used  for  deck  courts 
contains  an  appropriate  space  for  this  important  step  of  the  proceedings  which 
cannot  be  easily  overlooked  in  the  trial,  and  the  further  fact  that  the  findings 
stated  that  the  specification  was  proved  by  the  plea,  raised  the  presumption  that 
the  accused  pleaded  “guilty,”  and  that  the  omission  was  clerical.  The  deck-court 
officer  in  the  execution  of  his  duty  to  properly  record  the  proceedings  upon  which 
he  officiated  should  have  noted  and  corrected  this  omission.  In  view,  however,  of 
the  invalidity  of  the  proceedings  for  the  reason  previously  stated,  it  was  con- 
sidered that  this  error  need  not  be  rectified. 

(4)  It  was  suggested  that  in  the  future  the  appropriate  sample  specification  con- 
tained in  Naval  Courts  and  Boards  be  followed  insofar  as  applicable  (File:  MM- 
Eisert,  Elmer  A/A17-22  (311116),  November  16,  1931). 


CHARGES  AND  SPECIFICATIONS:  specification  defective  failing  to  allege 

an  offense  : CONTEMPT  of  superior  officer;,  summary  court  martial. 

SETTING  ASIDE : proceedings  and  finding,  specification  fatally  defective. 

The  following  language  used  by  an  enlisted  man  to  his  superior  officer,  was  the 
basis  of  a summary  court-martial  specification : “I  don’t  like  the  Navy”  * * * 

“I  don’t  think  I want  a special  order  now;  I’d  rather  get  a kick-out;  I’d  get 
transportation  then.” 

[P.  8]  The  specification  was  held  fatally  defective  in  that  it  failed  to  allege 
an  offense.  The  words  alleged  to  have  been  used  by  the  accused  were  not  in 
themselves  disrespectful  or  contemptuous.  (See  sec.  237,  N.  C.  & B.,  1923.) 
Should  the  conduct  or  actions  which  accompanied  the  statements  have  been 
such  as  to  make  them  offensive,  the  circumstances  under  which  they  were  used 
should  have  been  set  forth  in  the  pleadings.  Words  descriptive  of  the  conduct, 
as  “in  a disrespectful  manner”  or  “in  a disrespectful  and  contemptuous  man- 
ner,” should  have  been  incorporated  in  the  specification.  (See  sec.  196  and 
sample  specifications  set  forth  in  sec.  237,  Naval  Courts  and  Boards,  1923.) 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings and  finding  on  the  specification  in  question  be  set  aside.  The  pro- 
ceedings and  finding  on  another  specification,  and  the  sentence,  being  legal, 
were  not  disturbed  (File:  MM-Browne.  Elton/A17-21  (311116),  Nov.  16,  1931). 
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1.  CHARGES  AND  SPECIFICATIONS:  specification  to  be  laid  under  moke 

SERIOUS  CHARGE  IT  SUPPORTS. 

2.  RECORD  OF  PROCEEDINGS : copy  for  accused — receipt. 

3.  SENTENCES : exceeding  legal  limitation,  3 mitigated. 

(1)  Where  an  accused  was  charged  with  “Absence  from  station  and  duty 
after  leave  had  expired,”  the  Navy  Department,  in  view  of  the  unusually  long 
absence  of  the  accused  in  this  case,  which  extended  over  a period  of  two  years, 
eight  months,  and  twenty-four  days,  expressed  disapproval  of  the  convening 
authority’s  action  in  bringing  the  accused  to  trial  for  the  offense  of  “Absence 
from  station  and  duty  after  leave  had  expired,”  rather  than  that  of  “Deser- 
tion.” It  was  pointed  out  that  this  case  involved  no  unusual  circumstances 
justifying  the  use  of  the  lesser  charge,  “Absence  from  station  and  duty  after 
leave  had  expired,”  as  evidenced  by  statement  of  accused  which  showed  clearly 
that  he  left  the  naval  service  with  intent  to  sever  permanently  all  connection 
therewith. 

(2)  It  was  further  noted  that  the  record  of  proceedings  did  not  contain 
a receipt  showing  that  the  accused  was  furnished  with  a copy  of  the  record 
of  proceedings  as  required  by  sections  777  and  780,  Naval  Courts  and  Boards, 
In  this  connection  a letter  was  addressed  to  the  convening  authority  requesting 
that  the  judge  advocate  be  directed  to  comply  with  the  provisions  of  the 
above-cited  sections  of  Naval  Courts  and  Boards. 

(3)  The  sentence  in  this  case,  as  approved  by  the  convening  authority, 

involved  a dishonorable  discharge.  Inasmuch  as  the  schedule  of  limitations 
of  punishment  (sec.  720,  Naval  Courts  and  Boards)  provides  that  the  maxi- 
mum sentence  for  the  offense  “Absence  from  station  and  duty  after  leave  had 
expired”  [P.  9]  shall  be:  “Confinement  * * * and  bad-conduct  dis- 
charge * * the  court  exceeded  the  legal  limitation  of  punishment  in 

adjudging  a dishonorable  discharge.  Accordingly,  the  dishonorable  discharge 
was  reduced  to  a bad-conduct  discharge  by  the  Secretary  of  the  Navy. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Boone,  Daniel  G/A17-20  (311010),  Oct.  23,  1931.  approved  Oct. 
30,  1931). 


1.  ENLISTMENT:  expiration  of — failure  to  establish  allegation  under 

CHARGE  OF  DESERTION. 

2.  EVIDENCE,  DOCUMENTARY : hearsay  ; letters  re  character  of  accused. 

(1)  One  of  two  specifications  under  the  charge  “Desertion”  alleged  that  the 
enlistment  of  accused  expired  during  the  period  of  desertion.  The  prosecution 
established  a complete  prima  facie  case  of  desertion,  but  introduced  no  evi- 
dence to  establish  the  allegation  relative  to  the  expiration  of  the  accused’s 
enlistment  during  the  period  of  desertion,  and  to  this  extent  the  proof  of  the 
specification  was  insufficient.  However,  the  allegation  as  to  the  expiration 
of  enlistment  while  useful  in  determining  the  period  of  desertion  for  purposes 
of  assigning  a punishment  consistent  with  the  schedule  of  limitations  is  not 
an  essential  element  of  the  offense  of  desertion,  and  the  failure  to  establish 
it,  while  constituting  an  irregularity,  was  not  a fatal  error. 

(2)  It  was  further  noted  that  the  accused  was  permitted  to  introduce  into 
evidence  seventeen  letters  written  by  various  person  desirous  of  attesting 
to  the  good  character  of  the  accused.  These  letters  being  ex  parte  statements 
by  persons  not  subject  to  cross-examination  were  clearly  inadmissible,  and  the 
judge  advocate  should  have  objected  to  their  reception  in  evidence. 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Bowen,  John  A/A17-20  (311015),  Nov.  19.  1931,  approved 
Nov.  27,  1931). 


EVIDENCE — self-serving  statements. 

Held,  that  it  was  error  for  the  court  to  admit  into  evidence  self-serving 
statements  made  by  an  accused  prior  to  the  unauthorized  absence  for  which 
he  was  being  tried.  The  admission  of  such  statements  tends  to  contravene 
the  well  established  and  salutary  rule  that  an  accused  cannot  be  heard  to 
make  evidence  for  himself  (File:  MM-Gross,  Ernest  H/A17-20  (311008),  Oct. 
16,  1931,  approved  Oct.  23,  1931). 
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[P.  10]  HEARSAY  EVIDENCE  : exceptions  to  rule  against— statement  made 

IN  PRESENCE  OF  ACCUSED CONFESSION  BY  SILENCE. 

Certain  hearsay  evidence  was  admitted  over  objection  of  accused,  the  action 
of  the  court  being  based  on  the  fact  that  further  evidence  was  introduced  to 
show  that  the  accused  was  present  when  the  statements  in  question  were  made 
to  the  witness  by  a police  officer  (see  sec.  364,  N.  C.  & B.).  Later  objection 
by  accused  to  similar  testimony  by  the  same  witness  was  sustained  by  the 
court. 

While  there  was  sufficient  evidence  to  show  that  the  accused  was  present 
when  the  statements  objected  to  were  made,  the  accused  at  the  time  was  under 
arrest  and  in  the  custody  of  police  officers.  Held,  that  this  fact  prevented  the 
silence  of  the  accused  or  the  statements  themselves  from  being  admissible 
against  him  on  the  ground  that  under  such  circumstances  he  is  not  called 
upon  to  speak  (citing  Naval  Digest,  1916,  p.  104,  par.  22;  McCarthy  v.  U.  8., 
25  Fed.  (2d)  298;  contra,  22  Fed.  (2d)  67). 

Accordingly,  the  court  erred  in  overruling  the  first-mentioned  objection  of 
the  accused  and  properly  sustained  the  second  objection.  As  the  accused  was 
acquitted  of  the  charges  to  which  this  testimony  pertained,  the  improper 
admission  of  the  evidence  referred  to  above  was  not  prejudicial  to  his  rights 
(File:  MM-Lyden,  Frank  P/A17-20  (310910),  Nov.  18,  1931,  approved  Nov. 
27,  1931). 


1.  ACCOUNTING  : quasi  public  or  private  moneys — jurisdiction  and  policy  of 

NAVY  DEPARTMENT. 

2.  GENERAL  ACCOUNTING  OFFICE:  jurisdiction  over  deposits  for  safe- 

keeping; EFFECT  OF  NAVY  REGULATIONS. 

3.  DEPOSITS : safekeeping,  naval  prisoners  and  others — liability  for  own- 

ers’ indebtedness  ; set-off. 

(1)  In  1928  legislation  was  proposed  by  the  Comptroller  General  which  would 
have  required  that  an  accounting  be  made  to  the  General  Accounting  Office  for 
all  moneys  received  by  any  public  officer  distinct  from  his  own  xiay  and  emolu- 
ments, and  which  would  have  included  money  voluntarily  or  involuntarily  depos- 
ited with  naval  supply  or  disbursing  officers.  At  that  tme  the  Navy  Department 
in  common  with  other  executive  departments  opposed  such  legislation  which 
thereafter  failed  of  enactment  by  Congress.  In  absence  of  the  desired  statutory 
authority,  the  policy  of  the  Comptroller  General  is  stated  in  his  annual  reports  as 
one  asking  interested  executive  departments  for  this  jurisdiction  whenever  the 
existence  of  such  accounts  comes  to  his  notice:  Held,  that  in  the  absence  of 
specific  legislation  [P.  11]  to  the  contrary,  there  should  be  no  surrender  of  the 
Navy  Department’s  present  jurisdiction  exercised  over  the  control  and  audit  of 
accounts  of  a quasi  public  nature,  except  in  cases  of  undoubted  merit  of  which 
the  Secretary  of  the  Navy  shall  be  the  judge. 

(2)  If  in  special  cases  jurisdiction  is  to  be  conceded  to  the  General  Accounting 
Office  with  respect  to  the  accounting  for  money  deposited,  either  voluntarily  or 
involuntarily,  with  the  disbursing  officers  of  the  naval  service  for  safekeeping, 
such  departure  from  the  Navy  Department’s  general  policy,  as  above  set  forth, 
should  be  authorized  only  in  pursuance  of  suitable  changes  in  the  Navy  Regula- 
tions, approved  by  the  President  and  instructions  based  thereon.  The  existing 
Navy  Regulations  do  not  contemplate  that  an  accounting  for  these  moneys  be 
made  to  the  General  Accounting  Office  (citing  art.  1779,  N.  R.). 

(3)  By  an  act  approved  March  3,  1875  (U.  S.  Code,  title  31,  sec.  227),  Congress 
authorized  the  Treasury  Department  to  withhold  alleged  indebtedness  from  the 
amount  due  a judgment  debtor  of  the  United  States  or  other  claimant,  on  the 
express  condition  that  the  validity  of  the  Government’s  claim  be  immediately 
submitted  by  the  Treasury  Department  to  the  courts  for  judicial  determination ; 
and  by  another  act  (embodied  in  section  1766,  R.  S.)  it  authorized  the  withhold- 
ing of  pay  due  bonded  officers  of  the  United  States  upon  similar  conditions.  But 
Congress  has  not  gone  further  than  this  in  sanctioning  the  rule  of  set-off.  Never- 
theless, the  accounting  officers  applied  this  rule  to  collect  alleged  debts  of  enlisted 
personnel  of  the  Army,  Navy,  and  Marine  Corps  by  charging  same  to  moneys 
voluntarily  intrusted  to  the  Government  in  the  statutory  savings  accounts.  The 
interested  executive  departments  maintained  that  such  procedure  was  illegal  and 
had  the  effect  of  destroying  the  efficiency  of  the  savings  deposit  system.  When 
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the  Congress  was  finally  appealed  to  for  settlement  of  this  issue  it  enacted  a pro- 
vision in  the  naval  appropriation  act  of  February  28,  1931  (46  Stat.  1448)  which 
is  considered  by  the  Navy  Department  as  prescribing  a legislative  policy  that 
private  moneys  of  enlisted  men  intrusted  to  officers  of  the  naval  service  for  safe- 
keeping are  not  to  be  used  for  the  purpose  of  offsetting  a depositor’s  alleged  in- 
debtedness to  the  Government.  Accordingly,  no  changes  in  the  Navy  Regulations 
will  be  proposed  with  respect  to  accounting  for  personal  property  deposited  by 
naval  prisoners  and  others  that  fail  to  provide  in  specific  terms  that  such  prop- 
erty shall  at  all  times  be  exempt  from  liability  for  any  indebtedness  of  its  owner 
(File:  OO-Burchett,  Vincent  B/L16-4  (310309),  Nov.  27,  1931;  see  also  letter 
from  Sec.  Navy  to  Comp.  Gen.,  Dec.  4,  1931,  same  file). 


[P.  12]  ACCOUNTS : general  court-martial  prisoners  confined  in  places  not 

OFFICIALLY  KNOWN  AS  NAVAL  PRISONS,  OR  NOT  PREVIOUSLY  DESIGNATED 
FOR  CONFINEMENT  OF  NAVAL  PRISONERS  | METHOD  OF  HANDLING  ACCOUNTS. 

Held,  that  whenever  the  Secretary  of  the  Navy  in  taking  final  action  upon 
the  sentence  of  a general  court  martial  in  any  case  involving  confinement  directs 
that  the  period  of  confinement  adjudged  be  served  at  a place  which  is  not 
officially  known  as  a naval  prison  or  which  has  not  theretofore  been  regularly 
designated  for  the  confinement  of  naval  prisoners,  such  place  is  considered  by 
the  Navy  Department  as  a naval  prison  in  the  particular  case  within  the  mean- 
ing of  the  acts  of  February  16,  1909  (36  Stat.  622),  and  March  3,  1909  (35 
Stat.  756),  and  the  acounts  of  the  general  court-martial  prisoner  concerned 
shall  be  handled  in  accordance  with  the  general  instructions  contained  in  the 
Bureau  of  Supplies  and  Accounts  Manual,  article  2153  (File:  MM-Matzdorf, 
Chester  K/A17-20  (311027),  Nov.  6,  1931). 


APPROPRIATIONS : permanent  legislation  in  appropriation  acts — provision 

FOR  RETIREMENT  OF  OFFICERS  COMMISSIONED  FROM  SOURCES  OTHER  THAN  THE 

NAVAL  ACADEMY,  ACT  OF  FEBRUARY  28,  1931,  HYPOTHETICAL  QUESTIONS. 

Question  whether  the  provision  contained  in  the  Naval  Appropriation  Act 
of  February  28,  1931  (46  Stat.  1440-1441),  for  retirement  of  officers  commis- 
sioned from  sources  other  than  the  Naval  Academy,  is  permanent  legislation. 

Above  question  being  hypothetical,  in  that  it  could  not  arise  in  a specific 
case  until  after  June  30,  1932,  and  then  only  in  the  event  that  the  said  proviso 
should  be  omitted  from  the  naval  appropriation  act  for  the  ensuing  fiscal  year 
and  that  an  application  for  retirement  should  thereafter  be  received  from  one 
of  the  officers  coming  within  its  description,  decision  reserved  by  Navy  Depart- 
ment until  such  time,  if  ever,  as  an  actual  case  might  arise  under  the  circum- 
stances above  indicated. 

However,  in  order  to  obviate  any  possible  uncertainty  as  to  the  permanency 
of  the  proviso  under  consideration,  it  would  be  desirable  that  it  be  incorporated 
in  the  Budget  for  1933  in  the  same  language  as  that  contained  in  the  current 
naval  appropriation  act  except  for  the  addition  of  the  word  “hereafter”  (citing 
10  Comp.  Gen.  120).  Then,  if  it  should  not  be  reenacted,  the  question  whether 
it  is  permanent  legislation  as  it  now  stands  would  be  open  to  determination 
if  that  question  should  be  presented  in  an  actual  case  (File:  OL/P19-2  (311119), 
Nov.  21,  1931,  considering,  in  connection  with  the  permanency  of  such  legisla- 
tion, 7 Op.  Atty.  Gen.  306  ; 27  Op.  Atty.  Gen.  108 ; 5 Comp.  Gen.  810 ; 9 Comp. 
Gen.  248;  id.,  468;  Op.  J.  A.  G.,  March  5,  1915,  File  28500-54;  Sec.  Navy  deci- 
sion of  March  12,  1915,  File  5942-192;  Comp.  Dec.  of  March  10,  1915,  Navy  Dept., 
File  26254-1729:1). 


LP.  13]  CONTRACTS : patented  articles — award  to  sole  bidder  meeting  all 

REQUIREMENTS. 

Certain  apparatus  specified  in  schedule  for  bids  was  found  to  be  covered  by 
letters  patent  owned  or  controlled  by  the  General  Electric  Company.  Three 
different  companies  being  licensees  thereunder,  the  apparatus  was  subject  to 
specifications  and  competition  among  said  companies. 
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All  three  such  companies  were  invited  to  bid  under  the  schedule  referred 
to  above.  The  General  Electric  X-Ray  Corporation,  one  of  the  three  licensees, 
being  the  only  bidder  that  proposed  to  furnish  the  complete  equipment,  held , 
that  award  of  the  contract  to  said  corporation  would  be  a valid  award  and 
authority  for  such  an  award  was  granted  (File:  JJ18/L2-1  (310808),  Oct.  30, 
1931). 


CONTRACTS : preference  given  to  articles  of  domestic  growth,  production, 

OR  MANUFACTURE,  BINOCULAR  SPARE  PARTS. 

The  Naval  Appropriation  Act  for  the  fiscal  year  ending  June  30,  1932,  ap- 
proved February  28,  1931  (46  Stat.  1431,  1450),  prohibits  the  purchase  or  con- 
tracting for  of  articles  of  foreign  growth,  production,  or  manufacture  unless 
in  the  discretion  of  the  Secretary  of  the  Navy  the  interest  of  the  United  States 
will  not  permit  the  purchase  of  articles  of  domestic  growth,  production,  or 
manufacture,  except  where  the  excess  cost  of  articles  of  domestic  growth,  pro- 
duction, or  manufacture  over  the  cost  of  articles  of  foreign  growth,  production, 
or  manufacture  is  unreasonable.  Such  prohibition  does  not  extend  to  the  pur- 
chase of  articles  of  foreign  growth,  production,  or  manufacture  that  are  not 
duplicated  or  likened  by  articles  of  domestic  growth,  production,  or  manufacture. 

With  reference  to  certain  binocular  spare  parts  proposed  to  be  furnished  by 
Carl  Zeiss,  Inc.,  which  it  appeared  were  of  foreign  manufacture,  and  there 
being  nothing  to  show  that  said  articles  could  not  be  produced  or  manufactured 
in  the  United  States  or  that  the  excess  cost  of  such  articles  produced  or  manu- 
factured in  the  United  States  over  the  prices  set  forth  in  the  bid  of  Carl  Zeiss, 
Inc.,  for  articles  of  foreign  production  or  manufacture  was  unreasonable,  held, 
that  until  such  showing  was  made,  authority  would  not  be  granted  to  place 
award  with  Carl  Zeiss,  Inc.  (File:  JJ18/L4-2  ( 311022),  Oct.  30,  1931). 


DEATH  GRATUITY : half  brothers  and  half  sisters — payment  to. 

Held,  that  the  terms  “sister”  and/or  “brother”  as  used  in  the  first  proviso 
of  the  act  of  May  22,  1928  (45  Stat.  710:  34  U.  S.  C.,  Supp.  V,  sec.  943),  amend- 
ing and  reenacting  the  act  of  June  4,  1920  (41  Stat.  824),  so  as  to  provide  that 
payment  of  the  six  months’  death  gratuity  may  be  made  to  “any  grandparent, 
[P.  14]  parent,  sister,  or  brother  shown  to  have  been  actually  dependent  upon 
any  officer,  enlisted  man,  or  nurse  on  active  duty  whose  death  resulted  from 
wounds  or  disease  not  due  to  his  or  her  own  misconduct,  “if  there  be  no  widow, 
child,  or  previously  designated  dependent  relative,”  include  minor  sisters  and/or 
minor  brothers  of  the  half  blood,  who  should  accordingly  be  considered  as  sisters 
and  brothers  within  the  meaning  of  those  terms  as  used  in  the  said  act  of  May 
22,  1928,  for  the  purpose  of  payment  of  the  six  months’  death  gratuity  (File: 
MM/L13-2  (311103),  Nov.  12,  1931). 


GIFTS  : authority  to  accept — model  of  u.  s.  s.  “constitution.” 

Held,  that  the  Navy  Department  is  not  authorized  to  accept,  either  as  a gift  or 
as  a perpetual  loan,  a model  of  the  U.  S.  S.  Constitution  without  first  having 
obtained  the  sanction  of  the  Congress  ; but  that  if  the  Navy  Department  desires 
to  acquire  this  model,  it  could  be  purchased  for  a nominal  consideration,  models 
of  ships  having  been  purchased  in  the  past  under  contracts  chargeable  to  the 
appropriation  “Construction  and  Repair”  (File:  IX21/S1-2  (311016),  Nov.  6, 
1931,  inviting  attention  to  the  fact  that  the  transfer  of  the  yacht  America  from 
the  Eastern  Yacht  Club  to  the  Navy  was  handled  under  a bill  of  sale  involving  the 
nominal  monetary  consideration  of  one  dollar). 


X 
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JEOPARDY,  FORMER : identity  of  offenses,  robbery  ; assaulting  superior 

OFFICER  WHILE  IN  EXECUTION  OF  THE  DUTIES  OF  HIS  OFFICE. 

A chief  commissary  steward,  class  F-4-D,  U.  S.  Naval  Reserve,  was  convicted 
in  the  Island  Court  of  the  Naval  Government  of  Guam  of  the  offense  of  “Robbery,” 
the  victim  being  a medical  officer  of  the  Navy,  who  was  assaulted  and  robbed  when 
he  went  to  investigate  the  condition  of  said  Naval  Reservist. 

Held,  that  this  man’s  conviction  of  “Robbery”  cannot  afford  him  a valid  defense 
of  former  jeopardy  to  a prosecution  before  a naval  court  martial  on  the  charge 
of  “Assaulting  his  superior  officer  while  in  the  execution  of  the  duties  of  his 
office.”  Such  an  assault  involves  as  an  essential  element,  which  is  immaterial  to 
robberv,  the  superior  rank  or  rating  of  the  person  assaulted  (File:  MM-Burksted, 
Victor  L/A17-20  (311029),  Nov.  25,  1931,  citing  Burton  v.  U.  8.,  202  U.  S.  344; 
Creech  v.  State , 158  S.  W.  277 ; Ebeling  v.  Morgan , 237  U.  S.  625 ; Gavieres  v.  U.  8., 
220  U.  S.  338 ; Morey  v.  Commonwealth , 108  Mass.  433 ; 16  C.  J.  265 ; Schultz  v. 
Biddle,  19  Fed.  (2d)  478). 


[P.  15]  LANDS : shoals  and  submerged  lands  to  the  northward  of  yerba 

LUENA  ISLAND — RIGHTS  AND  INTERESTS  OF  NAVY  IN. 

Held:  (1)  That  the  shoals  and  submerged  lands  to  the  northward  of  Yerba 
Buena  Island  are  situated  adjacent  to  the  naval  training  station  reservation,  and 
that,  to  a line  extending  300  yards  beyond  low-water  mark,  they  are  the  absolute 
property  of  the  United  States,  under  the  jurisdiction  of  the  Navy  Department, 
and  may  be  used  and  improved  by  the  United  States  as  it  sees  fit  (citing  General 
Cession  Act  of  the  State  legislature  of  California,  approved  March  2,  1897 ; act  of 
the  State  legislature  of  California,  approved  March  9,  1897). 

(2)  That  the  State  of  California  has  absolute  property  in  and  dominion  and 
sovereignty  over  the  shoals  and  submerged  lands  beyond  the  said  300-yard  limit, 
subject  only  to  the  paramount  right  of  navigation  over  the  waters  so  far  as  such 
navigation  might  be  required  by  the  necessities  of  commerce  with  foreign  nations 
or  among  the  several  states,  the  regulation  of  which  is  vested  in  the  United 
States,  and  that  the  Navy’s  rights  and  interests  therein  are  governed  accordingly 
(File:  NZ2  (l)/Nl-9  (311016),  Nov.  28,  1931). 


MISCONDUCT:  automobile  accident;  intoxication. 

An  enlisted  man  was  injured  when  the  automobile  which  he  was  driving  was 
wrecked.  The  only  known  witness  to  the  accident  was  another  enlisted  man, 
who  was  a passenger  in  the  car.  According  to  his  statement,  he  left  the  station 
with  the  patient  at  about  9 p.  m.  He  noticed  that  said  patient  had  apparently 
been  drinking,  although  he  was  able  to  drive  satisfactorily.  About  midnight 
they  stopped  at  a private  house  where  each  of  them  had  about  three  bottles  of 
“home  brew,”  which  he  stated  was  alcoholic.  The  accident  happened  on  the 
way  back  to  the  station,  while  the  car  was  going  down  hill  at  a speed  of 
approximately  40  miles  an  hour.  The  last  this  witness  remembered  was  the  car 
leaving  the  road  and  apparently  starting  to  turn  over. 

When  brought  to  the  dispensary  at  the  station,  there  was  strong  spirituous 
odor  on  patient’s  breath.  The  witness  to  the  accident,  who  was  brought  to  the 
dispensary  with  the  patient,  was  not  obviously  intoxicated  at  that  time.  The 
patient  himself  remembered  nothing  about  the  accident. 

The  Bureau  of  Medicine  and  Surgery  stated  that  as  there  was  no  evidence 
to  show  that  the  accident  occurred  as  the  result  of  any  independent  intervening 
agent,  it  was  evident  that  the  injury  was  sustained  in  an  automobile  accident 
which  occurred  while  patient  was  operating  the  car  at  a high  rate  of  speed, 
descending  a hill,  and  under  the  influence  of  intoxicating  liquor.  In  view  of 
these  facts,  it  was  considered  that  the  accident  occurred  entirely  through  the 
fault  of  the  patient,  and  that  the  resulting  injury  was,  therefore,  the  result  of 
his  own  misconduct. 

[P.  16]  Held,  that  the  disability  in  this  case  was  the  result  of  patient’s  own 
misconduct  (File:  MM-Crawford,  Alfred  J/P2-5  ( 2)  (311022),  Nov.  2,  1931). 


1678  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 
[C.  M.  O.  No.  11—1931] 

MISCONDUCT:  drug  addiction  (chloroform). 

A chief  pharmacist’s  mate  was  admitted  to  the  sick  list  with  diagnosis  drug 
addiction  (chloroform),  which  the  medical  officer  in  charge  considered  was  due 
to  the  man’s  own  misconduct.  According  to  the  man’s  own  statement,  which  was 
submitted  in  rebuttal,  he  was  on  an  alcoholic  debauch  on  Saturday  night  and 
drank  almost  a pint  of  alcoholic  liquor  again  on  Sunday.  On  Sunday  and  Mon- 
day he  was  suffering  from  an  acute  gastric  disorder.  He  did  not  apply  to  a 
medical  officer  for  relief,  but  attempted  to  “treat”  himself  by  using  chloroform. 
When  the  medical  officer  went  to  his  room,  having  been  summoned  by  the  chief 
on  watch,  he  found  the  odor  of  chloroform  very  evident,  the  man  awake  but 
very  “groggy,”  and  that  his  breath  smelt  strongly  of  chloroform.  The  man  was 
ordered  to  report  to  the  office  of  the  officer  of  the  day,  where  certain  tests  were 
given  him.  As  a result  he  was  ordered  to  turn  in  on  sick  list  with  the  diagnosis 
“Drug  addiction  (chloroform).” 

The  Bureau  of  Medicine  and  Surgery  stated  that  there  was  no  doubt  as  to  the 
correctness  of  the  diagnosis  in  this  case,  which  was  borne  out  by  the  admission 
made  by  the  man  himself  in  his  statement  in  rebuttal.  The  Bureau  of  Medicine 
and  Surgery  considered  that  from  the  facts  in  this  case,  the  disability  was  the 
direct  result  of  the  man’s  own  misconduct. 

Held,  that  the  disability  in  this  case  was  the  result  of  the  man’s  own  miscon- 
duct (File:  MM-Brewer,  Lawrence  L/P2-5  (2)  (311102),  Nov.  12,  1931). 


NAVAL  PETROLEUM  RESERVES : use  of  leased  land  in  naval  petroleum 

RESERVE  NO.  2 FOR  PRIVATE  AIRPLANE  HANGARS. 

The  northern  half  of  Naval  Petroleum  Reserve  No.  2 was  leased  to  the  Mur- 
vale  Oil  Company  for  oil  operations  only  by  an  instrument  of  lease  dated  Janu- 
ary 10,  1922.  Relative  to  surface  lands,  the  lease  provided,  among  other  things, 
that  the  Government  reserved  the  right  to  lease,  sell,  or  otherwise  dispose  of 
the  surface  lands  embraced  within  the  area  covered  by  said  lease  and  not 
necessary  for  the  use  of  the  lessee  in  the  extraction  and  removal  of  oil  and 
gas  therein.  The  lease  further  provided  that  the  lessee  should  not  assign  the 
lease  or  any  interest  therein  nor  sublet  any  portion  of  the  leased  premises 
except  with  the  consent  of  the  Secretary  of  the  Interior  first  had  and  obtained. 
( Jurisdiction  over  all  such  leases  was  transferred  to  the  Secretary  of  the  Navy 
by  the  act  of  February  25,  1928  ( 45  Stat.  148;  34  U.  S.  C.,  Supp.  IV,  sec.  524a).) 

[P.  17]  Held,  that  under  the  terms  of  the  above  lease,  the  Murvale  Oil  Com- 
pany is  not  legally  authorized  to  grant  for  aviation  purposes  to  individuals  not 
connected  with  said  company  the  use  of  Government  lands  embraced  within  the 
naval  petroleum  reserve  that  are  under  lease  to  said  company. 

With  reference  to  the  question  whether  the  erection  of  hangars  and  the  use 
of  the  land  within  the  naval  petroleum  reserve  by  airplanes  belonging  to  officials 
or  persons  connected  with  the  Murvale  Oil  Company  would  be  legal  under  the 
terms  of  the  lease,  held,  that  this  would  depend  largely  upon  the  necessity  for 
such  use  of  the  land  in  the  extraction  of  oil  and  gas,  the  determination  of  which 
is  an  administrative  matter  primarily  under  the  cognizance  of  the  Director  of 
Naval  Petroleum  Reserves.  In  this  connection  it  was  suggested  that  in  the 
event  it  should  be  determined  that  the  terms  of  the  lease  do  not  permit  such 
use  of  the  leased  premises,  the  Secretary  of  the  Navy  might  issue  a license, 
revocable  at  any  time  in  the  discretion  of  the  Secretary  of  the  Navy,  with  appro- 
priate restrictions  adequately  to  protect  the  Navy’s  interest,  permitting  the  use 
of  surface  lands  within  the  area  of  the  naval  petroleum  reserves  (citing  Sec. 
Navy  decision  of  April  21,  1931,  File:  NZ8  (A-1)/N1-13  (310130)  ; see  also  act 
of  June  4,  1920,  41  Stat.  812;  34  U.  S.  C.,  sec.  524;  File:  NZ8  (A-2)/L4~3  (17) 
(310819),  Nov.  16,  1931). 


NAVY  DEPARTMENT : distribution  of  business  between  bureaus — transfer 
of  naval  research  laboratory  from  office  of  assistant  secretary  to  bureau 
of  engineering. 

The  Naval  Experimental  and  Research  Laboratory,  which  was  authorized 
by  the  act  of  August  29,  1916  ( 39  Stat.  570),  was  placed  under  the  jurisdiction 
of  the  Assistant  Secretary  of  the  Navy  by  General  Order  No.  84,  issued  by  the 
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Secretary  of  the  Navy  under  date  of  March  25,  1922.  The  laboratory  was 
formally  placed  in  commission  by  the  Assistant  Secretary  of  the  Navy  on 
July  2,  1923.  General  Order  No.  84,  as  amended  by  General  Order  No.  97 
of  March  5,  1823,  was  canceled  by  General  Order  No.  182  of  November  13,  1928, 
and  regulations  issued  whereby  the  laboratory  was  “established  as  an  inde- 
pendent unit  under  the  Assistant  Secretary  of  the  Navy.” 

With  reference  to  a proposed  transfer  of  the  Naval  Research  Laboratory 
from  the  Office  of  the  Assistant  Secretary  of  the  Navy  to  the  Bureau  of  En- 
gineering, held,  that  the  appropriations  for  the  Naval  Research  Laboratory  by 
law  are  under  the  control  of  and  to  be  expended  under  the  direction  of  the 
Secretary  of  the  Navy  and  that,  under  the  authority  vested  in  the  Secretary 
of  the  Navy  by  section  419,  Revised  Statutes,  to  distribute  the  business  of  the 
Navy  Department  among  the  various  bureaus  and  offices  thereof  according  to 
his  judgment,  the  proposed  transfer  of  the  [P.  18]  Naval  Research  Laboratory 
from  the  Office  of  the  Assistant  Secretary  of  the  Navy  to  the  Bureau  of  En- 
gineering may  be  authorized  (File:  NP14/A3-1  (6)  (311022),  November  3, 
1931,  citing  sec.  420,  R.  S. ; sec.  3676,  R.  S. ; Op.  Atty.  Gen.  of  Oct.  27,  1909). 


NURSE  CORPS  : reserve  nVrses — retired  pay  ; comptroller  general’s  decision. 

In  a decision  of  November  16,  1931  (A-38831),  with  specific  reference  to  the 
case  of  a Reserve  nurse  of  the  Army  Nurse  Corps,  retired  for  disability  under 
the  act  of  June  20,  1931  (46  Stat.  790;  10  U.  S.  C.,  Supp.  IV,  sec.  937),  the 
Comptroller  General  held,  that  in  the  absence  of  any  specific  authorization  to 
include  them,  Reserve  nurses  are  not  entitled  to  payments  under  the  act  of 
June  20,  1930,  supra.  (In  this  connection,  see  Secretary  of  the  Navy’s  decision 
of  March  14,  1931,  File:  OG/P19-2  (310225)  ; C.  M.  O.  3,  1931,  30.) 


PAY : additional  compensation,  enlisted  men  attached  to  SUBMARINE. 

With  reference  to  the  right  of  enlisted  men  to  receive  additional  pay  for 
submarine  duty  under  the  act  of  April  29,  1928  (45  Stat.  412 ; 34  U.  S.  O., 
Supp.  IV,  sec.  886),  under  certain  conditions,  held: 

(a)  Enlisted  men,  while  regularly  attached  to  a submarine,  who  are  trans- 
ferred temporarily  to  a hospital  for  treatment  and  are  returned  to  the  sub- 
marine on  discharge  from  the  hospital,  are  entitled  to  submarine  pay  for  the 
entire  period  of  their  temporary  absence  while  undergoing  treatment  in  a 
hospital,  provided  their  regular  assignment  and  detail  to  duty  on  board  the 
submarine  continue  in  effect  during  the  period  they  are  undergoing  treatment 
in  the  hospital  (citing  Comp.  Gen.  decision  of  July  22,  1929,  S.  & A.  Mem- 
oranda, p.  10884;  id.,  June  23,  1930,  S.  & A.  Memoranda,  p.  11199). 

(&)  A chief  petty  officer  or  petty  officer,  first  class,  regularly  attached  to  a sub- 
marine in  commission  based  at  a shore  submarine  base,  who  has  been  separated 
from  a submarine  over  six  months,  having  previously  been  designated  as  “qualified 
for  submarine  torpedo  boat  work,”  is  entitled  to  submarine  pay  at  the  rate  of  $25 
per  month  upon  requalifying  in  accordance  with  subparagraphs  (3),  (4),  and  (5), 
article  D-5303,  Bureau  of  Navigation  Manual  (citing  par.  1-3,  “Pay  Bill  Instruc- 
tions”; Bu.  Nav.  let.  to  all  ships  and  stations,  Nav-621-NLT/L10-4/SS  (189), 
July  18,  1929;  S.  & A.  Memoranda,  art.  2144-7;  see  also  Bu.  Nav.  Manual,  art. 
D-5303  ( 6)  ; File:  MM/L16-4  (28)  (311028).  Nov.  10,  1931). 


[P.  19]  RADIO : stations,  panama — transfer  of,  to  Panamanian  government. 

Complete  and  permanent  control  of  radio  communications  in  Panama  was 
granted  the  United  States  by  Decree  No.  130  issued  by  the  President  of  Panama 
under  date  of  August  29,  1914.  A decree  of  December  29,  1930,  purported  to 
abrogate  the  said  decree  of  August  29,  1914. 

In  1919,  upon  request  of  a special  commission  of  the  Republic  of  Panama,  the 
United  States  established  radio  stations  at  Puerto  Obaldia  and  La  Palma  for  the 
purpose  of  communicating  between  the  interior  of  Panama  and  the  capital  of  the 
Republic,  Panama  City.  These  two  stations  were  commissioned  in  1921  and  are 
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owned  and  operated  by  the  U.  S.  Navy.  Transfer  of  these  two  stations  to  the 
Panamanian  Government  now  being  under  advisement  by  the  Navy  Department, 
it  having  been  reported  that  said  stations  are  of  practically  no  value  to  the  United 
States,  question  as  to  the  legal  steps  necessary,  the  transfer  if  effected  to  be  with- 
out cost  to  the  Panamanian  Government. 

Held,  that  in  the  absence  of  express  authority  by  the  Congress,  the  transfer  of 
title  to  the  radio  stations  at  Puerto  Obaldia  and  La  Palma  to  the  Republic  of 
Panama  cannot  be  legally  effected  (citing  U.  S.  Constitution,  art.  4,  sec.  3,  cl.  2; 
34  Op.  Atty.  Gen.  323).  However,  the  temporary  transfer  of  these  two  stations 
to  the  Republic  of  Panama,  without  relinquishment  of  title  in  the  United  States, 
can  be  legally  effected  by  a form  of  nontransferable  license,  revocable  at  the  will 
and  pleasure  of  the  Secretary  of  the  Navy.  The  consideration  for  such  a license 
would  be  the  mutual  benefit  to  be  derived  by  the  United  States  and  the  Republic 
of  Panama  from  the  continued  operation  of  the  two  stations  (File:  NR/EF53 
(311015),  Nov.  13,  1931). 

C.  M.  O.  12—1931 

[P.  7]  CLEMENCY : recommendation  for,  not  approved — previous  conviction. 

Lieutenant  (Junior  Grade)  Steve  V.  Edwards,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  Battleships,  Battle  Force,  United  States 
Fleet,  on  board  the  XJ.  S.  S.  Maryland  on  September  29,  1931,  on  the  following 
charges : 

Charge  I. — Absence  from  station  and  duty  after  leave  had  expired. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (missing 
ship). 

Charge  III. — Disobeying  the  lawful  order  of  his  superior  officer. 

Charge  IV. — Drunkenness. 

The  accused  was  convicted  of  charges  I and  III  (specification  of  each  charge 
proved  in  part),  and  was  found  guilty  by  plea  of  charges  II  and  IV. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  view  of  the  accused’s  previous  excellent  record  of  effi- 
ciency and  integrity,  particularly  in  the  specialties  of  radio  and  aviation,  prior 
to  October  1,  1930,  and  in  view  of  the  favorable  impression  made  by  the  accused 
before  the  court.” 

On  October  21,  1931,  the  convening  authority,  in  taking  action  on  the  record, 
stated  that  he  had  given  careful  consideration  to  the  recommendation  to  clem- 
ency signed  by  all  members  of  the  court ; however,  an  examination  of  the  record 
of  this  officer  showed  a previous  conviction  for  drunkenness  on  duty  about  five 
months  prior  to  his  present  conviction  for  a similar  offense,  in  view  of  which  the 
recommendation  to  clemency  in  this  case  was  disapproved.  Subject  to  the  fore- 
going, the  convening  authority  approved  the  proceedings,  findings,  and  sentence. 

On  October  30,  1931,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence  and  the  action  of  the  convening  authority 
thereon  were  legal. 

On  November  7,  1931,  the  Secretary  of  the  Navy  submitted  the  record  of  pro- 
ceedings to  the  President  of  the  United  States  with  the  recommendation  that 
the  sentence  of  dismissal  be  confirmed. 

On  December  1,  1931,  the  sentence  of  dismissal  was  confirmed  by  the  President 
(File  A6-5(6)/EEl  (311130). 


1.  SETTING  ASIDE  : findings  and  sentence  by  convening  authority  ; basis  for 

ACTION. 

2.  CHARGES  AND  SPECIFICATIONS:  surplusage;  use  of  word  “riotously.” 

3.  AFFRAY  : what  constitutes. 

4.  EVIDENCE  : prima  facie  case  not  established  ; engaging  in  an  affray. 

5.  SETTING  ASIDE:  findings  and  sentence  disapproved  by  convening  author- 

ity— ACTION  CONCURRED  IN  BY  NAVY  DEPARTMENT,  BUT  GROUNDS  GIVEN  HELD 
UNTENABLE. 

Lieutenant  (Junior  Grade)  William  H.  Shahan,  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  by  order  of  the  commander  [P.  8]  Aircraft.  Battle  Force, 
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U.  S.  Fleet,  on  board  the  U.  S.  S.  Lexington,  on  November  3,  1931,  on  the  following 
charges : 

Charge  /. — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (engaging 
in  an  affray). 

The  court  acquitted  the  accused  of  charge  I and  convicted  him  of  charge  II. 

The  court  sentenced  the  accused  to  lose  twenty-five  numbers  in  his  grade. 

On  November  17,  1931,  the  convening  authority  approved  the  proceedings  in 
this  case,  and  the  finding  and  acquittal  on  the  first  charge  and  the  specification 
thereunder.  He  disapproved  the  finding  on  the  second  charge  and  the  specifica- 
tion thereunder,  and  the  sentence,  giving  the  following  as  his  reasons : 

“The  convening  authority  does  not  consider  that  the  finding  of  the  court 
is  in  accordance  with  the  evidence  adduced.  The  testimony  of  Doctor  Rollins 
on  pages  21,  22,  23,  and  24  of  the  record  of  proceedings  clearly  indicates  that 
the  accused  did  not  ‘riotously,  tumultuously,  and  violently  engage  in  a 
fight’  and  that  the  accused  at  no  time,  of  his  own  accord,  engaged  in  a fight 
as  alleged  by  the  specification,  there  being  only  one  blow  struck  and  that 
delivered  by  Doctor  Rollins  without  any  prior  conversation  or  provocation. 
It  is  the  opinion  of  the  convening  authority  that  the  accused  was  the  victim 
of  mistaken  identity  and  as  such  was  the  victim  of  circumstances  following 
immediately  after  such  action  in  a public  place.  He  will  be  released  from 
arrest  and  restored  to  duty.” 

On  December  8,  1931,  the  Judge  Advocate  General  placed  the  following  re- 
marks on  the  record : 

“1.  In  reviewing  the  foregoing  general  court-martial  case  of  Lieutenant 
(Junior  Grade)  William  H.  Shahan,  U.  8.  Navy,  it  is  noted  that  the  accused 
was  tried  on  the  following  charges:  (I)  ‘Drunkenness’  and  (II)  ‘Conduct 
to  the  prejudice  of  good  order  and  discipline’  (breach  of  peace  by  engaging 
in  an  affray),  and  was  acquitted  on  charge  I and  convicted  on  charge  II. 
The  convening  authority  approved  the  proceedings  and  the  findings  and 
acquittal  on  the  first  charge  but  disapproved  the  findings  and  sentence  on 
the  second  charge.  As  a basis  of  this  disapproval  the  convening  authority 
refers  to  evidence  of  a defense  witness  as  showing  that  there  was  no  fight, 
but  that  the  accused  was  struck  by  the  witness,  a civilian,  who  mistook  the 
accused  for  someone  else. 

(1)  “2.  In  the  aforementioned  action  the  convening  authority  has  not 
mentioned  the  evidence  presented  by  the  prosecution.  Where  the  court  has 
arrived  at  a finding  as  a result  of  its  determination  of  the  facts  established 
by  the  [P.  9]  evidence  adduced,  the  question  is  whether  there  was  suffi- 
cient evidence  adduced  to  support  such  findings ; not  whether  an  opposite 
finding  would  have  been  justified  (C.  M.  O.  4,  1930,  7). 

(2)  “3.  The  specification  preferred  under  the  second  charge  alleges  that 
the  accused  ‘wilfully  and  without  justifiable  cause,  riotously,  tumultously, 
and  violently’  engaged  in  a fight  with  a civilian  thereby  doing  violence  against 
the  peace  and  good  order  of  the  city.  It  is  noted  that  the  word  ‘riotously’ 
is  improperly  used  in  the  specification,  for  a riot  only  takes  place  where 
three  or  more  persons  are  involved  (Naval  Courts  and  Boards,  sec.  266). 
However,  that  word  is  not  necessary  to  a complete  statement  of  the  offense 
and  may  therefore  be  disregarded  as  surplusage  (Naval  Courts  and  Boards, 
sec.  208). 

(3)  “4.  The  offense  set  out  in  the  above-mentioned  specification  is  that  of 
engaging  in  an  affray.  An  affray  is  the  fighting  of  two  or  more  persons,  in  a 
public  place,  to  the  terror  of  the  people  (Naval  Courts  and  Boards,  sec.  266), 
There  is  a difference  between  an  affray  and  a sudden  attack.  The  former 
implies  reciprocity;  the  latter  does  not  (Wharton’s  Criminal  Law,  Eleventh 
Edition,  sec.  1867).  The  requirement  of  reciprocity  is  satisfied  where  one 
person  is  ready  to  fight  and  the  other  strikes  him  (Bishop  on  Criminal  Law, 
Seventh  edition,  vol.  2,  sec.  3).  Accordingly,  there  may  be  an  affray  where 
only  one  blow  is  struck.  However,  a battery  against  a person  who  makes  no 
offer  of  resistance  and  is  not  prepared  to  defend  himself  cannot  be  considered 
either  a fight  or  an  affray. 

(4)  “5.  The  evidence  produced  by  the  prosecution  in  this  case  shows  that 
the  accused  was  standing  in  the  lounge  of  a club  when  a civilian,  mistaking 


1682  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 
[C.  M.  0.  No.  12—1931] 


him  for  someone  else,  struck  him.  The  accused  and  his  assailant  then 
entered  into  a discussion  of  the  striking,  at  which  time  the  civilian  apologized 
and  offered  to  allow  the  accused  to  strike  him  which  offer  the  accused  declined. 
This  would  seem  to  indicate  that  at  that  time  neither  party  had  any  intention 
of  fighting.  Friends  of  the  civilian  then  escorted  him  from  the  club.  After 
an  interval  the  accused  followed  the  civilian  out  of  the  club  and  jumped  on 
his  back  but  they  were  then  separated.  None  of  the  prosecution  witnesses 
saw  the  accused  strike  the  civilian  or  engage  in  a fight  with  him.  These  facts 
are  not,  in  the  opinion  of  this  office,  sufficient  to  establish  a prima  facie  case 
within  the  requirements  set  out  in  the  preceding  paragraph  in  that  there  was 
no  reciprocity  by  either  of  the  parties  though  they  indicate  that  there  were 
two  separate  and  distinct  batteries,  one  by  each  of  the  parties  concerned. 

[P.  10]  (5)  “6.  In  view  of  the  above,  the  proceedings,  findings,  and 

acquittal  on  charge  I,  and  the  action  of  the  convening  authority  in  disap- 
proving the  findings  on  charge  II  and  the  sentence,  are,  in  the  opinion  of 
this  office,  legal,  although  it  is  the  further  opinion  of  this  office  that  the 
ground  upon  which  the  convening  authority  based  his  disapproval  is  not 
a proper  ground  for  such  action." 

On  December  15,  1931,  the  Secretary  of  the  Navy  approved  the  remarks  of 
the  Judge  Advocate  General. 


CHARGES  AND  SPECIFICATIONS : specification  defective — duplicity  ; cured 

BY  PLEA  OF  GUILTY  J SUMMARY  COURT  MARTIAL. 

A summary  court-martial  specification  alleged  that  accused  having  been 
granted  leave  of  absence  which  was  to  expire  on  or  about  October  2,  1931,  failed 
to  return  to  his  station  and  duty  upon  the  expiration  of  said  leave,  and  that  he 
missed  his  ship,  which  ship  he  knew  was  due  to  sail  on  or  about  October  3,  1931, 
and  that  he  remained  absent  from  the  U.  S.  Navy,  without  leave  from  proper 
authority,  for  a period  of  about  twenty-three  hours  and  thirty-seven  minutes. 

The  specification  above  referred  to  was  held  duplicitous  in  that  it  attempted 
to  allege,  first,  the  offense  of  “Absence  over  leave,”  and  second,  “Missing  ship.” 
However,  the  accused  pleaded  guilty  to  this  specification  without  objection  and 
the  defect  noted  is  one  of  form  which  is  cured  by  a plea  of  guilty  (section  192, 
footnote  16,  Naval  Courts  and  Boards,  1923 ; File : MM-Wultzerin,  Frank  J/A17- 
21  (311217),  Dec.  17,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENSE  ; ATTEMPT  TO  COMMIT  AN  OFFENSE — ESSENTIAL  ELEMENTS  J SUMMARY 

COURT  MARTIAL. 

A summary  court-martial  specification  alleged  that  accused  concealed  a bottle 
of  intoxicating  liquor  upon  his  person  with  the  intent  of  taking  it  aboard  ship, 
and  that  he  wrongfully  attempted  to  take  intoxicating  liquor  on  board  ship. 
This  specification  was  held  fatally  defective,  the  allegation  therein  being  a mere 
conclusion  of  the  pleader,  and  insufficient,  unsupported  by  any  averment  of  the 
act  or  acts  constituting  the  attempt,  to  constitute  an  offense  of  which  a court 
martial  could  take  cognizance  (citing  sec.  200,  N.  G.  & B.,  1923;  0.  M.  O.  4,  1918, 
16 ; Naval  Digest,  1921,  p.  18,  “Attempts” ; sec.  272,  N.  G.  & B.,  1923,  sample 
spec.  11).  As  to  the  essential  elements  of  an  attempt  to  commit  a crime,  see 
section  213,  Naval  Courts  and  Boards,  1923. 

The  mere  concealment  of  the  bottle  containing  intoxicating  liquor  by  the 
accused  on  his  person  is  nothing  more  than  preparation.  [P.  11]  He  must  go 
further  than  mere  preparation,  and  do  some  act  directly  tending  to  a carrying 
out  of  his  unlawful  intent  (sec.  123,  Clark  and  Marshall  on  Crimes).  For  a 
man  to  make  up  his  mind  to  commit  a crime  and  to  make  preparations  to 
commit  it,  is  not  an  attempt  (sec.  123,  Clark  and  Marshall  on  Crimes;  C.  M.  O. 
5,1930,9). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  proceedings, 
finding,  and  sentence  (File:  MM-Casey,  Willis  J/A17-21  (311229),  Dec.  29, 1931). 
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CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENSE ; CREATING  A DISTURBANCE  ] SUMMARY  COURT  MARTIAL. 

Summary  court-martial  specification  alleging  merely  that  accused  created  a 
disturbance  at  the  marine  barracks,  naval  station,  Guam,  held  fatally  defective 
in  that  such  allegation  is  a conclusion  and  in  the  absence  of  the  particular  facts 
constituting  the  disturbance  will  not  make  a good  specification  (citing  secs.  190, 
198,  and  200,  N.  C.  & B.,  1923)  (File:  MM-Hieronymus,  Jerome/A17-21  (311229), 
Dec.  29,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENSE  ; DESTRUCTION  OF  PROPERTY — ALLEGATION  OF  OWNERSHIP  J DECK  COURT. 

A deck-court  specification  alleged  that  accused,  who  had  been  regularly  detailed 
as  mess  cook  on  board  the  U.  S.  S.  Idaho  did,  “wilfully  and  unlawfully  throw 
overboard  one  tureen  containing  one  salt  shaker,  one  pepper  shaker,  and  one 
sugar  bowl.” 

Articles  for  the  government  of  the  Navy  make  it  an  offense  to  destroy  either 
public  or  private  property,  and  sections  225  and  286,  Naval  Courts  and  Boards, 
1923,  set  forth  the  proper  manner  in  which  an  offense  of  this  nature  should  be 
alleged.  It  will  be  noted  that,  in  each  case,  the  ownership  of  the  property  de- 
stroyed is  either  alleged  or  sufficiently  described  so  that  its  ownership  can  be 
determined  from  a reading  of  the  specification.  The  offense  of  destruction  of 
property,  if  it  be  not  property  of  the  United  States,  consists  of  any  wilful  physi- 
cal injury  to  property  of  another  from  ill  will  or  resentment  toward  the  owner 
or  from  wantonness  (sec.  286,  Naval  Courts  and  Boards,  1923).  The  offense  of 
destruction  of  public  property  is  constituted  by  an  unlawful  destruction  thereof 
and  the  manner  of  pleading  this  offense  is  shown  by  sample  specifications  in  sec- 
tion 225,  Naval  Courts  and  Boards,  1923. 

The  specification  referred  to  above  lacking  the  essential  allegation  of  ownership 
of  the  property  destroyed  was  therefore  fatally  defective,  and  the  Secretary  of 
the  Navy  directed  that  the  proceedings,  finding,  and  sentence  be  set  aside  (File; 
MM-Wright,  James  W/A17-22  (311216),  Dec.  16,  1931). 


[P.  12]  1.  CHARGES  AND  SPECIFICATIONS : specification  defective,  fail- 
ing TO  ALLEGE  AN  OFFENSE  J POSSESSION  OF  PROPERTY  OF  ANOTHER  PER- 
SON IN  THE  NAVY. 

2.  WEARING  APPAREL:  meaning  of,  as  used  in  article  122  (3), 

NAVY  REGULATIONS,  1920  ; RING  NOT  CLASSED  AS. 

(1)  A summary  court-martial  specification  alleged  that  accused,  “without 
proper  authority,”  had  in  his  possession  property  of  another  person  in  the  Navy, 
to  wit,  one  ring.  This  specification  was  held  fatally  defective  in  that  the  mere 
possession  of  property  of  another  enlisted  man  does  not  of  itself  constitute  an 
offense  (sec.  198,  N.  C.  & B.).  The  defect  was  not  aided  by  the  allegation  that 
the  possession  of  the  property  was  “without  proper  authority,”  since  there  was 
nothing  to  show  that  any  special  authority  was  necessary  to  make  the  possession 
lawful. 

(2)  Article  122  (3),  Navy  Regulations,  1920,  makes  it  an  offense  for  enlisted 
personnel  to  have  in  their  possession  without  permission  from  proper  authority 
any  article  of  wearing  apparel  or  bedding  belonging  to  any  person  in  the  Navy 
other  than  themselves.  However,  held  that  the  words  “wearing  apparel”  refer 
to  such  apparel  as  is  worn  by  naval  personnel  and  not  to  such  an  article,  a ring, 
as  was  involved  in  the  present  case  (citing  File  MM-Gonzalez,  Ralph  R/A17-21 
(310611),  June  11,  1931 — C.  M.  O.  6,  1931,  p.  12).  Attention  was  invited  to 
sample  specifications  contained  in  sections  249  and  272,  Naval  Courts  and 
Boards,  1923,  distinguishing  the  offenses  of  violation  of  article  122  (3),  Navy 
Regulations,  1920,  and  having  in  possession  the  property  of  another. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  be  set  aside  (File:  MM-Church,  Wayne  B/A17-21 
(311216),  Dec.  16,  1931). 
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CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing  to  allegk 
an  offense;  possession  of  property  of  the  united  states;  summary  court 
martial. 

A summary  court-martial  specification  alleged  that  accused  in  violation  of  a 
lawful  regulation  issued  by  the  Secretary  of  the  Navy,  had  in  his  possession 
“without  permission  from  proper  authority,”  a pair  of  shoes,  the  property  of  the 
U.  S'.  Navy.  Held,  that  this  specification  was  fatally  defective  in  that  the  me.  >• 
possession  of  Government  property  does  not  of  itself  constitute  a violation  of 
any  law,  regulation,  or  custom  of  the  service  (sec.  196,  N.  C.  & B.,  1923;  sec.  198, 
N.  C.  & B.,  1923;  C.  M.  O.  4,  1931,  7,  citing  C.  M.  O.  5,  1921,  12).  The  specifica- 
tion was  not  aided  by  the  allegation  that  the  possession  of  the  property  was 
“without  permission  from  proper  authority”  (C.  M.  O.  4,  1931,  7). 

As  the  specification  alleged  that  the  act  was  “in  violation  of  a lawful  regu- 
lation issued  by  the  Secretary  of  the  Navy,”  the  pleader  undoubtedly  intended 
to  allege  the  act  of  the  accused  to  be  in  violation  of  article  122  (3),  U.  S. 
Navy  Regulations,  1920.  [P.  13]  This  article  makes  it  an  offense  for  enlisted 
personnel  to  have  in  their  possession  without  permission  from  proper  authority 
any  article  of  wearing  apparel  or  bedding  belonging  to  any  person  in  the  Navy 
other  than  themselves.  It  is  apparent,  therefore,  that  the  act  alleged  was 
no  offense  within  the  meaning  of  this  article. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  proceed- 
ings, finding,  and  sentence  (File:  MM-Miller,  William  H/A17-21  (311229), 
Dec.  29,  1931). 


1.  CONFESSIONS:  admissibility  of — warning  or  caution  not  essential;  must 

BE  VOLUNTARY. 

2.  EVIDENCE : opinion — witness  as  to  admissibility  of  evidence. 

3.  SETTING  ASIDE : proceedings,  finding,  and  acquittal  disapproved  by  con- 

vening AUTHORITY — FAILURE  OF  JUDGE  ADVOCATE  TO  CALL  SUFFICIENT  WIT- 
NESSES AS  BASIS  ; ACTION  OF  CONVENING  AUTHORITY  NOT  CONCURRED  IN  BY 
NAVY  DEPARTMENT. 

Accused  was  acquitted  of  the  charge  “Scandalous  conduct  tending  to  the 
destruction  of  good  morals”  (Robbery).  The  convening  authority  disapproved 
the  proceedings,  findings,  and  acquittal  on  the  ground  that  the  court  excluded 
certain  statements  made  by  the  accused  and  also  because  the  judge  advocate 
did  not  procure  additional  witnesses  to  establish  that  the  above-mentioned 
statements  were  voluntary. 

(1,  2)  In  support  of  this  charge,  the  executive  officer  of  the  ship  to  which 
accused  was  attached  was  called  as  witness  for  the  prosecution.  He  testified 
that  the  accused  had  signed  a statement  in  his  presence  and  that  the  statement 
was  voluntarily  made  without  threat  or  promise.  He  further  testified  that  he 
had  “encouraged  the  accused  to  tell  the  truth.”  The  statement  was  then  offered 
in  evidence.  Accused  objected  to  its  admission  on  the  ground  that  there  was 
no  testimony  before  the  court  to  show  that  the  accused  had  been  informed  that 
the  statement,  if  made,  would  be  used  against  him.  The  court  deferred  decision 
upon  the  admissibility  of  the  statement  in  order  to  give  the  accused  an  oppor- 
tunity to  cross-examine  the  witness. 

The  fact  that  the  statement  was  made  without  a warning  that  it  might  be 
used  against  the  accused  did  not  affect  its  admissibility  (sec.  359,  Naval  Courts 
and  Boards,  1923).  However,  the  admissibility  of  the  statement  having  been 
questioned,  cross-examination  of  the  witness  who  was  identifying  the  statement 
was  properly  allowed  (sec.  352,  Naval  Courts  and  Boards,  1923;  C.  M.  O.  10, 
1923,  8). 

The  cross-examination  showed  that  at  the  time  the  statement  in  question  was 
made,  the  captain  of  the  ship  who  was  conducting  an  investigation  of  the  accused’s 
case  warned  the  accused  that  what  he  said  would  be  used  against  him  and  that 
he  would  not  have  to  answer  any  questions  unless  he  \yanted  to.  The  executive 
[P.  14]  officer  (witness)  who  was  present  at  that  time  had  the  statement 
recorded,  and  this  recorded  statement  was  the  one  offered  in  evidence. 

The  witness  was  then  asked  to  give  his  opinion  as  to  whether  “the  circum- 
stances under  which  the  statement  was  made  justified  the  contents  of  this  state- 
ment being  used  as  testimony.”  The  judge  advocate  objected  to  this  question  on 
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the  ground  that  it  called  for  an  opinion  of  the  witness.  The  court  overruled  the 
objection. 

Held,  that  this  ruling  of  the  court  was  erroneous.  The  question  called  for  an 
opinion  of  the  witness,  and,  as  it  was  not  within  the  three  exceptions  to  the 
opinion  evidence  rule  (Naval  Courts  and  Boards,  secs.  424  to  426),  such  opinion 
was  inadmissible  (Naval  Courts  and  Boards,  sec.  421).  The  effect  of  such  a 
question  is  to  require  the  witness  to  weigh  the  facts  and  to  draw  a conclusion 
therefrom.  This  is  the  function  of  the  court  and  it  is  decidedly  improper  to 
require  the  witness  to  decide  such  points  (C.  M.  O.  2,  1929,  6;  C.  M.  O.  3,  1929,  20). 

The  evidence  adduced  through  this  line  of  questioning  tended  to  strengthen 
previous  evidence  that  the  statement  was  involuntary,  and  thereafter  the  court 
announced  that  the  objection  of  the  accused  to  the  introduction  of  the  statement 
in  evidence  was  sustained. 

A statement  such  as  the  one  under  consideration,  by  way  of  confession,  made 
by  an  inferior,  under  charges,  to  his  commanding  officer  whom  the  accused  could 
reasonably  believe  capable  of  making  good  his  words,  upon  even  a slight  assur- 
ance of  relief  or  benefit  by  such  officer,  should  not  in  general  be  admitted  (sec. 
352,  Naval  Courts  and  Boards,  1923).  In  this  case  the  accused  was  advised  and 
encouraged  to  tell  the  truth.  Such  advice  in  itself  is  generally  considered  suffi- 
cient to  operate  on  the  mind  of  an  accused  person  and  to  induce  either  hope  or 
fear  or  both  ( Bram  v.  United  States,  168  U.  S.  532,  and  cases  cited  therein,  pp.  552 
and  559  to  561 ) . Considering  that  the  accused  was  under  charges  and  was  being 
examined  by  his  commanding  officer  and  that  he  was  advised  by  the  executive 
officer  of  the  ship  to  tell  the  truth,  this  after  the  accused  had  made  other  state- 
ments which  were  conflicting,  held  that  there  was  sufficient  evidence  before  the 
court  to  justify  their  rejection  of  the  statement  as  involuntary  without  consider- 
ing the  before-mentioned  opinion  evidence,  which  was  improperly  before  the  court. 

(3)  Where  a convening  authority  believes  that  the  judge  advocate  has  not 
called  certain  witnesses  who  should  have  been  called,  the  judge  advocate  may 
be  admonished.  It  would  not,  however,  appear  to  be  a valid  reason  for  dis- 
approval of  the  proceedings  of  the  court.  Disapproval  of  proceedings  of  courts 
martial  should  be  based  upon  what  actually  occurred  during  those  proceedings 
and  not  upon  extraneous  facts  within  the  knowledge  of  the  convening  au- 
thority and  not  appearing  in  the  record. 

[P.  15]  In  view  of  the  above,  the  proceedings,  findings,  and  acquittal  were 
held  legal  (File:  MM-Whitehead,  Charlie  R/A17-20  (311001),  Dec.  8,  1931,  ap- 
proved Dec.  15,  1931). 


EMBEZZLEMENT : ship’s  service  canteen  property  ; conversion  to  own  use 

ESSENTIAL  ELEMENT  OF  OFFENSE;  DISTINGUISHED  FROM  EMBEZZLEMENT  OF*  PUBLIC 

FUNDS. 

SETTING  ASIDE : findings  and  sentence,  findings  not  supported  by  evidence. 

Accused  was  convicted  of  the  charge  “Scandalous  conduct  tending  to  the 
destruction  of  good  morals.”  The  specification  preferred  under  this  charge  al- 
leged that  the  accused,  while  serving  as  a canteen  yeoman,  embezzled  and 
appropriated  to  his  own  use  certain  merchandise  which  was  the  property  of 
the  ship’s  service  canteen. 

The  evidence  introduced  by  the  prosecution  showed  that  the  accused  re- 
ceived into  his  possession  merchandise  owned  by  the  canteen  for  which  he  was 
responsible  as  canteen  yeoman  and  that  there  was  a shortage  in  that  mer- 
chandise in  the  amount  as  alleged.  There  was  other  testimony  showing  that 
the  accused  had  one  of  the  two  keys  to  the  canteen  and  that  the  other  key 
had  been  locked  in  the  safe  of  the  ship’s  service  officer  and  had  not  been  re- 
moved during  the  period  in  which  the  shortage  occurred.  There  was  no  evi- 
dence, either  direct  or  circumstantial,  to  show  that  the  accused  had  appropriated 
the  property  to  his  own  use. 

The  judge  advocate,  in  his  arguments,  contended  that  it  was  unnecessary 
for  the  prosecution  to  show  that  the  accused  had  appropriated  the  property  to 
his  own  use  for,  having  established  the  fact  that  a shortage  existed  in  mer- 
chandise for  which  the  accused  was  responsible,  a prima  facie  case  was  made 
out  (citing  Naval  Digest,  1916,  p.  206,  par.  24).  He  further  contended  that 
the  burden  of  proof  had  therefore  shifted  to  the  accused  who  was  then  required 
to  show  what  had  become  of  the  goods  before  the  prima  facie  case  could  be 
219891— 40— -vol.  2 36 
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rebutted  (citing  Naval  Digest,  1916,  p.  207,  par.  commencing  with  “Section 
5495,  R.  S.,  provides”)-  Both  of  the  cases  cited  referred  to  embezzlement  of 
public  funds  by  disbursing  officers. 

Property  owned  by  canteens  operated  by  ship’s  service  is  not  public  property 
(C.  M.  O.  76,  1920,  11).  The  various  statutory  definitions,  notably  those 
covering  disbursing  officers,  do  not  apply  to  the  embezzlement  of  private  prop- 
erty as  was  charged  in  this  case  (C.  M.  O.  1,  1931,  28-29).  Accordingly,  the 
authority  upon  which  the  judge  advocate  relied  had  no  application  to  this  case 
(C.  M.  O.  1,  1931,  28-29). 

Conversion  or  appropriation  of  the  property  to  his  own  use  by  the  accused  is 
a necessary  element  to  the  embezzlement  here  charged  (sec.  263,  N.  C.  & B.,  1923; 
C.  M.  O.  1,  1931,  28-29).  Direct  evidence  of  such  conversion  is  usually  unobtain- 
able. [P.  16]  However,  circumstantial  evidence  may  be  used,  and  as  an  exam- 
ple of  how  certain  courts  have  passed  on  this  question,  the  following  is  quoted 
from  Underhill’s  Criminal  Evidence,  section  451 : 

“It  is  always  relevant,  and,  indeed,  indispensable  to  prove  some  kind  or 
degree  of  concealment  by  the  accused,  either  of  the  property  or  of  the  facts 
regarding  its  disposal.  Evidence  is  properly  admitted  to  show  what  the  de- 
fendant did  with  the  money  or  property  proved  to  have  been  in  his  possession. 
Facts  showing  the  failure  to  report  collections  made  by  the  accused,  or  that 
the  collections  were  made  for  an  unlawful  purpose,  or  that  the  accused  was 
insolvent,  or  had  left  the  locality  taking  the  money  or  property  with  him, 
or  that  he  cashed  forged  checks,  or  issued  fraudulent  vouchers  and  false 
statements,  and  made  false  entries  in  books  containing  a record  of  the  trans- 
action in  question  are  always  relevant.  It  need  not  be  shown  that  the  false 
entries  were  made  at  the  time  of  the  embezzlement,  or  that  they  were  made 
by  the  accused,  if  it  appears  that  they  were  made  at  his  instance  and  with 
his  knowledge.” 

Inasmuch  as  the  prosecution  introduced  no  evidence  to  show  that  the  accused 
appropriated  the  missing  property  to  his  own  use,  held  that  the  findings  were  not 
supported  by  the  evidence  (C.  M.  O.  1,  1931,  28-29),  and  accordingly  the  findings 
and  sentence  were  disapproved  (File:  MM— Foster,  Harry  J/A17-20  (311028), 
Dec.  15,  1931,  approved  Dec.  19,  1931). 


1.  EVIDENCE : character  evidence  in  mitigation — introduction  of. 

2.  EVIDENCE,  DOCUMENTARY  : hearsay  ; letter  re  character  of  accused — 

PRIOR  MILITARY  RECORD 

Accused  was  permitted  to  introduce  as  evidence  a letter  addressed  to  the  coun- 
sel for  the  accused,  which  letter  was  signed  by  Major  General  C.  H.  Bridges, 
U.  S.  Army,  and  purported  to  outline  in  brief  the  military  record  of  the  accused 
prior  to  and  during  the  World  War. 

(1)  Held,  that  the  judge  advocate  should  have  objected  to  the  introduction  of 
this  letter  at  that  time.  Character  evidence  in  mitigation  is  governed  by  the 
provisions  of  section  344,  Naval  Courts  and  Boards,  1923,  and  should  not  be  intro- 
duced until  after  the  findings.  Character  evidence  in  mitigation  should  not  be 
allowed  to  affect  the  findings  of  the  court,  its  proper  effect  being  to  gauge  the 
quantum  of  punishment  to  be  awarded. 

(2)  Further  held,  that  the  judge  advocate  should  have  objected  to  the  intro- 
duction of  this  letter  at  any  time  during  the  trial  on  the  ground  of  hearsay.  The 
Congress  has  legislated  with  respect  to  the  use  of  official  records  and  certificates 
as  evidence.  The  details  of  the  accused’s  previous  Army  service  were  contained 
in  the  official  files  of  the  War  Department,  In  order  that  there  could  be  no  ques- 
tion as  to  the  admissibility  of  evidence  before  a [P.  17]  Navy  court  martial  of 
a man’s  previous  Army  service,  such  evidence  should  be  in  the  form  prescribed  by 
section  383,  Naval  Courts  and  Boards,  1923. 

However,  as  the  admission  of  the  letter  above  referred  to  was  for  the  benefit 
of  the  accused,  it  could  not  be  held  to  prejudice  his  rights  (File:  MM-Driscoll, 
Cornelius/A17-20  ( 311029),  Dec.  10,  1931,  approved  Dec.  18,  1931). 
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NEGLIGENCE : gross — what  constitutes  : evidence  failing  to  establish. 

Specification  2 of  the  charge  “Conduct  to  the  prejudice  of  good  order  and  dis- 
cipline” alleged  gross  negligence  in  the  operation  of  a motor  vehicle  with  the 
result  that  said  motor  vehicle  struck  and  hit  an  officer  of  the  Navy,  endangering 
the  life  of  said  officer. 

Gross  negligence  has  been  classified  as  being  more  serious  than  ordinary  negli- 
gence (want  of  due  care)  but  less  serious  than  intentional  wilful  wrongdoing. 
It  has  been  commonly  defined  as  “a  wanton,  careless,  and  reckless  disregard  of 
the  rights  and  safety  of  others”  (121  A.  661 ; 148  N.  W.  400;  235  S.  W.  886). 

The  evidence  adduced  in  this  case  tended  to  show  that  the  accused  did  “drive 
a motor  vehicle  in  such  a manner  as  to  strike  and  hit”  another  person  as  alleged. 
However,  it  further  appeared  that  the  person  who  was  hit  was  the  inboard  one 
of  three  officers  walking  abreast  on  the  right  side  of  the  street.  These  officers 
were  inside  a line  of  parked  cars  and  took  up  about  one-quarter  of  the  street. 
There  was  no  evidence  as  to  the  speed  of  the  car,  condition  of  lights  of  car,  or  of 
highway,  competency  of  driver,  condition  of  roadbed  or  brakes  of  car,  or  other 
matter  tending  to  show  wherein  the  gross  or  culpable  negligence  of  the  accused 
lay.  Therefore,  held  that  the  prosecution  did  not  establish  a prima  facie  case 
under  this  specification  which  alleged  gross  and  culpable  negligence  on  the  part 
of  the  accused.  Accordingly,  the  finding  on  the  specification  in  question  was  set 
aside  (File:  MM-Thweatt,  Jos.  A/A17-20  (311027),  Dec.  11,  1931,  approved  Dec. 
18,  1931). 


PROBATION : expiration  of  enlistment  during — mitigation  of  probationary 

period;  summary  court  martial. 

A bad-conduct  discharge  adjudged  by  a summary  court  martial  was  remitted 
by  the  convening  authority  on  condition  that  accused  maintain  a record  satis- 
factory to  his  commanding  officer  during  a probationary  period  of  twelve 
months.  The  probationary  period  in  this  case  would  have  expired  November  23, 
1932.  However,  as  accused’s  enlistment  was  to  expire  on  June  1,  1932,  the 
condition  imposed  was  an  impossible  one  (citing  [P.  18]  sec.  742,  Naval 
Courts  and  Boards,  1923).  Therefore,  the  Secretary  of  the  Navy  directed  that 
the  probationary  period  assigned  in  this  case  be  reduced  from  twelve  months 
to  the  remainder  of  accused’s  enlistment  (File;  MM-Bencina,  Robert  A/AT7- 
21  (311222),  Dec.  22,  1931). 


RECEIVING  STOLEN  PROPERTY : essential  elements  ; proof  of  guilty 

knowledge;  time  essence  oE  the  offense;  summary  court  martial. 
SETTING  ASIDE : finding  and  sentence,  evidence  insufficient  to  support 

CONVICTION. 

Accused  was  found  guilty  of  a summary  court-martial  specification  alleging 
the  offense  of  “Receiving  stolen  property.” 

The  offense  of  “Receiving  stolen  property”  has  four  essential  elements:  (1) 
That  the  property  described  has  been  in  fact  stolen;  (2)  that  the  accused 
received  it  into  his  possession ; (3)  that  he  received  it  with  knowledge  that  it 
had  been  stolen;  and  (4)  that  he  received  it  with  a fraudulent  intent  (this 
fourth  element  being  usually  described  in  the  specification  by  the  word  “feloni- 
ously”— C.  M.  O.  5,  1921,  16).  The  point  most  difficult  of  proof  is  that  the 
accused  knew  that  the  goods  were  stolen  at  the  time  he  received  them,  for 
it  is  not  enough  that  the  accused  has  merely  retained  goods  in  his  possession 
which  he  has  ignorantly  received  but  has  later  become  aware  were  stolen. 
Nor  is  there  any  presumption  of  guilty  knowledge  on  the  part  of  the  accused 
from  the  mere  fact  that  he  was  in  possession  of  the  stolen  goods,  but  some 
evidence  as  to  guilty  knowledge  must  be  introduced  (C.  M.  O.  6,  1921,  26).  A 
court  martial  is  justified,  though  not  required  to  do  so,  in  drawing  inference 
of  guilty  knowledge  on  the  part  of  the  accused  when,  in  connection  with  proof 
of  the  accused’s  possession  and  of  the  fact  that  the  goods  were  actually  stolen 
at  the  time  of  his  receiving  them,  additional  evidence  is  offered  that  notice 
of  the  losing  of  the  article  had  been  read  off  at  quarters,  posted  on  the  bulletin 
board,  or  had  become  common  knowledge  in  any  other  way  to  such  an  extent 
that  the  accused’s  knowledge,  together  with  that  of  the  rest  of  the  crew,  could 
be  inferred  beyond  a reasonable  doubt  (C.  M.  O.  6,  1921,  27). 
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The  only  evidence  to  prove  the  element  discussed  above  was  the  testimony 
of  the  commanding  officer  of  the  marine  barracks  at  the  Naval  Powder  Factory, 
Indian  Head,  Md.,  the  convening  authority,  who  had  previously  investigated 
the  case.  This  witness  testified  that  he  believed  adequate  publicity  had  been 
given  to  the  theft  and  that  the  responsible  men  of  his  command  should  be  and 
were  acquainted  with  the  theft  and  the  articles  missing;  that  the  accused 
was  a police  sergeant  and  occasionally  performed  the  duties  of  corporal  of  the 
guard ; and  that  he  believed  the  accused  to  be  in  a particularly  favorable  posi- 
tion in  obtaining  information  of  the  theft. 

[P.  19]  Except  for  the  statement  that  the  accused  was  a police  sergeant  and 
occasionally  performed  corporal  of  the  guard  duty,  which  statement  was  one 
of  fact,  the  testimony  of  the  above  witness  was  wholly  incompetent.  With 
the  above  testimony  the  prosecution  endeavored  to  establish  the  existence  of  a 
fact  necessary  to  prove  an  element  of  the  offense,  namely,  knowledge  on  the 
part  of  the  accused  that  the  goods  were  in  fact  stolen  at  the  time  he  received 
them  into  his  possession.  Such  statements  were  not  evidence  from  which 
inference  of  material  facts  could  be  justly  made.  They  were  merely  the  con- 
clusion of  this  witness,  formed  as  the  result  of  a mental  process  based  upon 
the  prior  events,  in  which  he  might  easily  be  mistaken. 

Nevertheless,  assuming  for  the  purposes  of  the  opinion,  that  the  foregoing 
testimony  of  the  commanding  officer  was  properly  received  by  the  court  and 
was  a sufficient  basis  for  an  inference  that  the  accused  was  at  some  time  subse- 
quent to  the  theft  aware  of  the  stolen  character  of  the  property  he  received 
into  his  possession,  nothing  appeared  to  show  that  the  accused  possessed  such 
knowledge  at  the  time  he  received  the  property,  as  required  by  the  third 
element  of  the  offense  set  out  above.  The  specification  alleged  that  the  accused 
received  the  property  into  his  possession  on  or  about  September  23,  1931,  and 
a reasonable  inference  might  be  drawn  from  the  testimony  of  the  commanding 
officer  that  publicity  of  the  theft  had  been  given  prior  to  that  date.  However, 
the  prosecution  made  no  effort  to  establish  the  fact  that  September  23,  1931, 
was  even  the  approximate  date  of  receipt  of  the  property  by  the  accused. 
This  date,  in  view  of  the  peculiar  nature  of  the  offense,  was  of  the  very  essence 
of  the  offense,  and  there  being  an  entire  failure  of  proof  on  this  point,  it  must 
be  held  that  the  court  had  no  facts  before  it  from  which  to  justifiably  infer 
that  the  accused  received  the  property  into  his  possession  with  knowledge  of 
its  stolen  character. 

In  view  of  the  insufficiency  of  the  evidence  adduced  to  prove  the  third 
essential  element  pointed  out  above,  the  Secretary  of  the  Navy  set  aside  the 
finding  and  sentence  in  the  case  (File:  MM-Golden,  Lee/A17-21  (311229), 
Dec.  29,  1931). 


SUMMARY  COURTS-MARTIAL:  convening  of.  lack  of  jurisdiction 
PRECEPT:  date  of. 

A summary  court-martial  specification  was  preferred  by  the  commanding 
officer,  U.  S.  S.  Swan , the  accused  to  be  tried  before  a summary  court  martial 
of  which  Lieutenant  Commander  Herman  E.  Halland,  U.  S.  Navy,  was  designated 
as  senior  member.  The  precept  showed  that  the  court  martial  which  tried  the 
accused  was  convened  by  commander,  U.  S.  Fleet  Air  Base,  Coco  Solo,  C.  Z., 
and  that  Lieutenant  Commander  [P.  20]  Herman  E.  Halland,  U.  S.  Navy, 
was  senior  member  of  that  court.  The  officer  signing  the  precept  later  in  the 
record  signed  as  immediate  superior  in  command. 

Article  26,  Articles  for  the  Government  of  the  Navy  (sec.  103,  N.  C.  & B., 
1923),  provides  that  the  commanding  officer  of  any  vessel  may  order  a summary 
court  martial  upon  enlisted  men  under  his  command. 

Section  554,  Naval  Courts  and  Boards,  1923,  states  that  in  the  case  of  a 
summary  court  martial,  the  court  must  be  convened  by  the  commanding  officer 
of  the  accused.  The  precept  and  the  specification  must  both  be  signed  by  the 
commanding  officer  of  the  ship,  station,  etc.,  to  which  the  accused  is  attached 
at  the  time  of  trial. 

The  record  of  proceedings  in  this  case  indicated  that  the  court  martial  was 
lacking  in  proper  jurisdiction  over  the  accused.  Where  there  is  a want  of 
jurisdiction  apparent  upon  the  record,  the  proceedings  of  the  court  are  not  valid 
(citing  Naval  Digest,  1916,  p.  321,  Jurisdiction  (70)). 
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In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  be  set  aside.  In  this  connection,  attention  was 
invited  to  section  649,  Naval  Courts  and  Boards,  1923. 

It  was  further  noted  that  the  precept  in  this  case  was  dated  October  5,  1931, 
whereas  the  specification  was  approved  on  October  2,  1931.  This  discrepancy 
in  dates  was  considered  irregular  as  not  in  accordance  with  section  577,  Naval 
Courts  and  Boards,  1923,  but  not  of  sufficient  gravity  to  invalidate  the  proceed- 
ings (citing  C.  M.  O.  8,  1928,  11;  File;  MM-Scott,  Henry  0/A17-21  (311216)  ; 
MM-Roach,  Thomas  F.  J/A17-21  (311216)  ; MM-Lee,  Robert  E/A17-21  (311216), 
Dec.  16,  1921;  see  also  File  MM-Finnelly,  Timothy/A17-21  (311229),  Dec. 
29,  1931). 


CLAIMS:  ALLEGED  OVERPAYMENT  ON  ROYALTY  GASOLINE — AUTHORITY  TO  SETTLE. 

The  Honolulu  Oil  Corporation,  Ltd.,  lessee  by  assignment  of  Naval  Petroleum 
Reserve  No.  2,  California,  claims  to  have  made  an  overpayment  to  the  Govern- 
ment in  the  amount  of  $6,132.24  for  royalty  gasoline  accruing  to  the  Government 
from  the  lease  in  question. 

Question  as  to  whether  there  is  any  legal  objection  to  refunding  this  amount 
to  the  Honolulu  Oil  Corporation,  Ltd. 

Whether  or  not  the  claim  is  meritorious  is  an  administrative  question  under 
the  cognizance  of  the  Director,  Naval  Petroleum  [P.  21]  Reserves.  Assuming 
the  correctness  of  the  allegations  of  the  Honolulu  Oil  Corporation,  Ltd.,  the  money 
received  has  long  since  been  covered  into  the  Treasury  of  the  United  States  to  the 
credit  of  “Miscellaneous  Receipts’’  as  required  by  section  3617  of  the  Revised 
Statutes  (31  U.  S.  C.,  sec.  484)  and  section  3618  of  the  Revised  Statutes  (31 
U.  S.  C.,  sec.  4S7),  and  in  the  ordinary  course  it  may  not  be  withdrawn  from  the 
general  fund  of  the  Treasury  without  an  appropriation  by  the  Congress. 

In  view  of  the  foregoing,  held  that  the  Navy  Department  is  without  authority 
of  law  to  make  the  refund  claimed  by  the  aforesaid  company  or  to  enter  a credit 
in  this  amount  in  their  favor.  However,  a claim  for  refund  of  this  amount  may 
be  filed  by  the  Honolulu  Oil  Corporation,  Ltd.,  with  the  General  Accounting 
Office  for  settlement  (File:  L11-15/QM  (310803),  Dec.  10,  1931). 


COMMISSARY  STORES  : privileges  extended  to  honorably  discharged  officers 

AND  ENLISTED  MEN,  ARMY,  NAVY,  OR  MARINE  CORPS — REQUIREMENTS  IN  RE. 

Under  the  provisions  of  law  as  contained  in  U.  S.  Code,  title  34,  section  536, 
honorably  discharged  officers  and  enlisted  men  of  the  Army,  Navy,  or  Marine 
Corps  are  authorized  to  purchase  subsistence  stores  and  articles  of  other  author- 
ized supplies,  except  articles  of  the  uniform,  from  the  Army,  Navy,  and  Marine 
Corps  while  they  are  “being  cared  for  and  are  receiving  medical  treatment  from 
the  Public  Health  Service  or  United  States  Veterans’  Bureau.” 

It  appears  from  the  above  that  it  is  only  in  those  cases  where  honorably  dis- 
charged officers  and  enlisted  men  of  the  Army,  Navy,  or  Marine  Corps  are  being 
both  cared  for  and  are  receiving  medical  treatment  from  the  Public  Health  Serv- 
ice or  the  U.  S.  Veterans’  Bureau  that  they  shall  be  permitted  to  purchase  sub- 
sistence stores  and  articles  of  other  authorized  supplies,  except  articles  of  the 
uniform,  from  the  Army,  Navy,  or  Marine  Corps  at  the  same  price  as  charged 
the  officers  and  enlisted  men  of  these  respective  services.  Therefore  held: 

{a)  The  discharged  officer  or  enlisted  man  who  is  reporting  to  the  Veterans’ 
Bureau  Regional  Officer  or  other  branch  only  periodically  for  an  examination  or 
treatment,  is  not  entitled  to  commissary  store  privileges ; 

(b)  A man  who  is  otherwise  regularly  employed  is  not  considered  as  being 
cared  for  by  the  Veterans’  Bureau,  entitled  to  commissary  store  privileges,  when 
he,  in  fact,  reports  only  at  intervals  for  examination  ; 

(c)  A man  whose  treatment  consists  of  prescription  medicine  is  not  con- 
sidered as  being  cared  for  by  the  Veterans’  Bureau,  entitled  to  commissary  store 
privileges. 

fP.  22]  Further  held , that  a correct  interpretation  of  the  words  “being  cared 
for  and  receiving  medical  treatment”  as  contained  in  the  provision  of  the 
United  States  Code  cited  above,  is  either  hospitalization  or  domiciliary  care 
and  that  veterans  in  an  out-patient  status  are  not  permitted  to  purchase  from 
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the  commissary  stores  (citing  with  approval  Sec.  War  decision  of  June  9,  1930; 
File:  JF/L11-3  (16)  (311021),  Dec.  7,  1931). 


CONVENING  AUTHORITY : general  courts  martial,  pearl  harbor,  hawah — 

SIGNATURE  ON  PRECEPTS. 

Since  the  convening  authority  of  general  courts  martial  at  Pearl  Harbor, 
T.  H..  derives  his  authority  under  the  law  through  being  commandant  of  the 
naval  operating  base  rather  than  as  commandant  of  the  district  (see  art  38, 
A.  G.  N. ; sec.  115,  N.  C.  & B.,  1923),  such  convening  authority  should  sign  pre- 
cepts for  general  courts  martial,  and  all  subsequent  actions  on  general-courts- 
martial  records  thereunder,  as  “commandant,  fourteenth  naval  district  and  of 
the  naval  operating  base,  Pearl  Harbor,  Hawaii”  (citing  C.  M.  O.  3,  1929,  22; 
File:  ND14/A17-11  (2)  (311218),  December  18,  1931). 


COURT-MARTIAL  ORDERS : publication  of,  by  convening  authority. 

The  provisions  of  section  915,  Naval  Courts  and  Boards,  1923,  footnote  71, 
designate  when  notice  of  findings  and  sentence  of  a general  court  martial  are 
to  be  published  by  the  convening  authority.  While  these  provisions  should  be 
followed,  they  are  directory  only  and  do  not  involve  a question  of  law.  Publi- 
cation of  the  findings  and  sentence  in  a case  expressly  excepted  from  these 
provisions  in  no  way  affected  the  legality  of  the  proceedings,  findings,  and 
sentence  (File:  OO-Haydon,  Leigh  W/A17-20  (311112),  Dec.  4,  1931). 


ENLISTMENT:  record  of  incomplete — status  of  man  as  to  discharge. 

A man  enlisted  in  the  naval  service  on  October  31,  1871,  for  one  year,  and 
served  on  the  Hassler.  He  was  carried  on  the  muster  rolls  of  that  vessel 
through  the  second  quarter  of  1872,  but  did  not  appear  on  the  roll  for  the 
fourth  quarter  of  said  year.  The  muster  roll  of  the  third  quarter  was  missing 
and  there  was  no  log  book  covering  this  period  on  file  in  the  Navy  Department. 
However,  the  General  Accounting  Office  stated  that  this  man  was  paid  to 
September  21,  1872,  and  that  no  record  was  found  beyond  that  date. 

Held,  that  in  the  absence  of  any  matter  of  record  to  the  contrary,  this  man 
should  be  held  to  have  been  discharged  from  the  naval  service  on  September 
21,  1872  (File:  MM-Williams,  Chas.  H/P19-1  (310907),  Dec.  7,  1931;  see  also 
File:  MM-Graham,  David/P19-1  (311202),  Dec.  14,  1931). 


[P.  23]  MISCONDUCT:  automobile  accident;  evidence  of  intoxication. 

An  officer  was  admitted  to  the  sick  list  following  an  automobile  accident. 
He  was  driving  the  car  at  the  time  of  the  accident  and  the  entry  in  the  medical 
record  stated  that  he  was  intoxicated  when  admitted  to  the  sick  list.  The  di- 
agnosis was  wound,  incised,  upper  lip,  which  the  medical  officer  in  charge  con- 
sidered due  to  his  own  misconduct.  In  rebuttal  the  officer  stated  that  he  had 
had  several  drinks  during  the  course  of  the  evening  preceding  the  accident, 
but  that  he  had  not  taken  enough  liquor  to  cause  intoxication  and  that  he  had 
a clear  knowledge  of  everything  prior  to  the  accident,  at  the  time  of  the 
accident,  and  at  all  times  after  the  accident.  He  stated  that  the  accident 
happened  when  he  attempted  to  pass  another  car,  which  was  shoving  a “dead” 
car  ahead  of  it.  In  turning  out,  his  car  skidded  on  the  car  track,  causing  him 
to  collide  with  the  car  ahead  of  him,  damaging  both  cars. 

Held,  that  the  disability  in  this  case  was  the  result  of  the  officer’s  own  mis- 
conduct (File:  OO-Edrington,  Thos.  C/P2-5  (2)  (311209),  Dec.  18,  1931). 
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MISCONDUCT : injuries  incurred  while  absent  over  leave — proximate  cause, 

ATTORNEY  GENERAL’S  OPINION. 

Two  enlisted  men  of  the  Army  were  injured  while  they  were  returning  to 
their  station  several  hours  after  expiration  of  a 24-hour  pass,  when  the  lights 
of  the  motorcycle  on  which  they  were  riding  suddenly  failed,  causing  the 
operator  to  lose  control  of  the  machine  which  ran  into  a fence  along  the  road. 
In  construing  the  one  hundred  and  seventh  Article  of  War  (act  of  June  4,  1920, 
ch.  227,  41  Stat.  759,  809;  10  U.  S.  C.,  sec.  1579)  in  connection  with  this  case, 
which  article  requires  an  enlisted  man  to  serve  beyond  his  ordinary  enlistment 
period  in  order  to  make  up  time  lost  “through  disease  or  injury  the  result  of 
his  own  misconduct”  (for  similar  provision  for  the  Navy,  see  act  of  Aug.  29, 
1916,  39  Stat.  580,  ch.  417;  40  Stat.  717,  ch  114;  34  U.  S.  C.,  sec.  183),  the 
Attorney  General  stated  that  under  this  statute  it  is  necessary  that  there  should 
have  been  a causal  connection  between  the  tardiness  of  the  men  and  their 
injuries.  The  immediate  cause  of  the  injuries  was  a collision  between  the  motor- 
cycle upon  which  they  were  riding  and  the  fence,  and  the  more  remote  cause 
of  the  injuries  was  the  failure  of  the  lights.  There  was  no  indication  that  the 
point  at  which  the  accident  occurred  was  so  peculiarly  dangerous  that  mere 
presence  alone  necessarily  exposed  the  men  to  hazard.  While  their  failure  to 
return  in  time  permitted  their  presence  at  the  time  and  place  of  the  accident, 
the  injuries  could  not  be  said  to  be  the  result  of  their  tardiness.  The  Attorney 
General  held,  therefore,  that  upon  the  above  facts,  the  injuries  sustained  by 
these  men  were  not  the  result  of  their  own  misconduct  within  the  meaning  of 
the  provision  of  the  one  [P.  24]  hundred  and  seventh  Article  of  War  (Opinion 
of  the  Attorney  General  addressed  to  the  Secretary  of  War,  dated  Dec.  2,  1931, 
citing  35  Op.  Atty.  Gen.  76  and  36  Op.  Atty.  Gen.  61). 


1.  NAVAL  RESERVE:  fleet  naval  reserve — transfer  to,  of  fflipinos,  hypo- 

thetical QUESTIONS — EFFECT  OF  DECISION  RENDERED  ON. 

2.  FILIPINOS:  naturalization  of. 

(1)  While  the  question  is  not  now  presented  in  a specific  case  and  therefore 
cannot  be  determined  at  this  time  with  the  force  and  effect  usually  accorded  to 
official  precedents,  nevertheless  advised  that  under  existing  law  all  enlisted  men  of 
the  Regular  Navy  who  are  citizens  of  the  Philippine  Islands  are  eligible  for  trans- 
fer to  the  Fleet  Naval  Reserve  under  the  same  conditions  in  all  respects  as  are  by 
law  and  regulation  applicable  to  the  transfer  to  the  Fleet  Naval  Reserve  of  en- 
listed men  of  the  Regular  Navy  who  are  citizens  of  the  United  States  (construing 
Naval  Reserve  Act  of  Feb.  28,  1925,  34  U.  S.  C.,  secs.  751  et  seq.,  L.  R,  N.  A.,  1929 
Supp.,  pp.  908  et  seq.,  and  not  concurring  in  opinion  of  Sept.  17,  1930,  file : QR/A18 
(300826),  C.  M.  O.  10,  1930,  p.  22,  which  also  involved  hypothetical  questions). 

(2)  In  this  connection,  remarked,  that  under  existing  laws  the  only  Filipinos 
who  may  be  naturalized  as  citizens  of  the  United  States  under  any  circumstances 
are  those  who  are  “native-born”  Filipinos,  and  as  Congress  has  never  given  the 
Philippine  courts  jurisdiction  to  confer  United  States  citizenship  upon  applicants 
of  any  class,  those  who  are  eligible  for  naturalization,  in  order  to  avail  them- 
selves of  this  privilege,  would  have  to  apply  to  one  of  the  courts  outside  of  the 
Philippine  Islands  which  have  been  empowered  by  Congress  to  confer  United 
States  citizenship  upon  qualified  applicants  (File:  QR/P16-3  (311130),  Dec.  30, 
1931). 


PUBLIC  PROPERTY : transfer  of  naval  aircraft  to  coast  guard  ; “vessel”  con- 
strued TO  INCLUDE  SEAPLANE  BUT  NOT  LANDPLANE — ACT  OF  APRIL  21,  1924. 

Held:  (1)  A seaplane  is  a “vessel”  as  that  term  is  used  in  the  act  of  April  21, 
1924  (14  U.  S.  C.,  sec.  56)  (citing  sec.  3.  R.  S. ; 1 U.  S.  C.,  sec.  3;  Reinhardt  v.  Reim- 
port Service  Corporation  et  al.,  1928  U.  S.  Aviation  Reports  4;  L.  R.  N.  A.,  1929 
Supp.,  p.  37;  Treasury  Decision  No.  36156  of  Feb.  10,  1916;  Benedict  on  “Ad- 
miralty,” vol.  1,  p.  79),  and  therefore,  under  the  authority  of  said  act  of  April  21. 
1924,  seaplanes  may  legally  be  transferred  from  the  Navy  to  the  Coast  Guard 
provided  they  can  he  spared  by  the  Navy  and  are  adapted  to  the  use  of  the  Coast 
Guard.  In  this  connection  consideration  should  be  given  to  the  act  of  June  24, 
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1926  (44  Stat.  764;  34  U.  S.  C.,  Supp.  V,  sec.  749),  establishing  one  thousand  as 
the  authorized  number  of  useful  airplanes  to  be  employed  in  the  Navy,  and  no 
seaplanes  should  [P.  25]  be  transferred  to  the  Coast  Guard  if  the  number  of 
available  useful  airplanes  would  thereby  be  reduced  below  one  thousand. 

(2)  Transfers  of  seaplanes  made  under  this  authority  involve  temporary  change 
of  custody  of  the  property  from  the  Secretary  of  the  Navy  to  the  Secretary  of  the 
Treasury  and  such  seaplanes  should  be  returned  to  the  Navy  when  no  longer 
required  for  the  use  of  the  Coast  Guard  (citing  Secretary  of  the  Navy’s  decision 
of  February  1,  1929,  File  :DD33/Lll-3  (281222)  ; C.  M.  O.,  2,  1929,  p.  16). 

(3)  No  transfer  of  funds  is  involved  in  the  transfer  of  seaplanes  under  the 
above  authority. 

(4)  No  authority  of  law  exists  for  the  transfer  of  landplanes  to  the  Coast 
Guard,  either  with  or  without  transfer  of  funds.  A landplane  is  not  a “vessel” 
within  the  meaning  of  the  aforesaid  act  of  April  21, 1924,  and  it  is  now  well  settled 
that  useful  property  cannot  be  transferred  from  one  Government  department  to 
another,  with  or  without  transfer  of  funds,  unless  statutory  authority  therefor 
exists.  (In  this  connection,  see  cases  cited  under  (1)  supra ; also  Crawford  Bros. 
No.  2,  215  Fed.  269,  and  34  Op.  Atty.  Gen.  46;  File:  L11-6/ET14  (311022),  Dec. 
4,  1981.) 


SUBROGATION : surety  rights  of  a contractor  to  earned  payments. 

Before  payment  was  made  by  the  Government  to  a contractor  of  the  balance 
due  it  on  a Navy  contract,  a claim  was  made  to  this  unpaid  balance  by  the  Na- 
tional Surety  Company,  surety  on  the  contractor’s  bond.  The  basis  of  this  claim 
appeared  to  be  that  the  contractor  owed  for  material  used  and  labor  expended  in 
performance  of  said  contract,  for  which,  as  surety  on  the  performance  bond,  the 
National  Surety  Company  was  liable. 

'There  is  no  authority  to  withhold  from  contractors  earned  payments  merely 
because  of  the  failure  of  contractors  to  pay  subcontractors,  material  men,  or  per- 
sons furnishing  labor.  Assignments  of  contracts  are  specifically  prohibited  by 
section  3737  of  the  Revised  Statutes  (41  U.  S.  C.,  sec.  15). 

There  is  no  privity  between  the  Government  and  the  sureties  on  a performance 
bond  under  which  the  sureties  may  be  subrogated  to  their  rights  of  a contractor 
to  earned  payments. 

In  view  of  the  foregoing,  it  was  directed  that  the  checks  covering  the  balance 
due  the  contractor  be  mailed  to  the  contractor  at  such  address  as  it  might  desig- 
nate (File:  NY4/N6  (311224),  Dec.  28,  1931). 
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C.  M.  O.  1 — 1932 

[P.  5]  SENTENCES  : inadequate — previous  conviction. 

Chief  Pay  Clerk  John  A.  L.  Mason,  U.  S.  Navy,  was  tried  by  general  court  mar- 
tial by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  submarine  base,  New  Lon- 
don, Conn.,  on  December  17,  1931,  and  was  convicted  of  the  following  charge: 
Drunkenness. 

The  court  sentenced  the  accused  to  be  placed  at  the  foot  of  the  chief  pay 
clerks'  list  and  to  remain  there  until  he  shall  have  lost  two  hundred  numbers  in 
his  grade,  and  to  lose  fifty  dollars  of  his  pay  per  month  for  a period  of  eight 
months,  total  loss  of  pay  amounting  to  four  hundred  dollars. 

On  January  5,  1932,  the  Chief  of  the  Bureau  of  Navigation  stated  that  the 
Bureau  considered  the  sentence  wholly  inadequate  for  the  offense  of  which  the 
accused  was  found  guilty  “in  view  of  the  previous  conviction  of  the  accused  for 
a similar  offense.” 

On  January  8,  1932,  the  Secretary  of  the  Navy  approved  the  proceedings,  find- 
ings, and  sentence,  subject  to  the  remarks  of  the  Chief  of  the  Bureau  of  Navi- 
gation relative  to  the  inadequate  nature  of  the  sentence  adjudged. 


ABSENCE  FROM  STATION  AND  DUTY  AFTER  LEAVE  HAD  EXPIRED: 

EVIDENCE  INSUFFICIENT  TO  SUPPORT  CONVICTION,  SUMMARY  COURT  MARTIAL. 

The  first  of  tly’ee  specifications  preferred  against  accused,  which  specification 
was  found  proved,  alleged  the  offense  of  “Absence  from  station  and  duty  after 
leave  had  expired,”  and  followed  the  form  set  forth  in  section  248,  Naval  Courts 
and  Boards,  1923. 

After  accused  pleaded  not  guilty  to  all  three  specifications,  counsel  for  accused 
stated  that  accused  admitted  the  allegations  as  to  his  identity,  station,  and 
duty,  and  that  “he  was  absent  without  leave  for  a period  of  about  ten  days  and 
fourteen  hours,  from  about  October  30,  1931.”  Following  this  admission  the 
recorder  was  called  as  a witness  for  the  prosecution  and  merely  gave  testimony 
that  he  was  the  legal  custodian  of  the  current  [P.  6]  service  record  of  the 
accused.  No  attempt  was  made,  however,  to  offer  in  evidence  any  part  of  the 
service  record.  No  other  evidence  was  offered  during  the  trial  as  to  the  guilt  of 
the  accused  with  reference  to  the  offense  alleged  in  the  first  specification. 

The  admission  referred  to  above  failed  to  include  several  of  the  essential 
elements  averred  in  the  first  specification,  and  at  most  might  only  be  considered 
an  admission  for  an  offense  of  “Absence  from  station  and  duty  without  leave.” 
(See  sec.  248,  Naval  Courts  and  Boards,  1923.) 

In  view  of  the  insufficiency  of  the  evidence  adduced  to  prove  the  first  specifica- 
tion, as  pointed  out  above,  the  Secretary  of  the  Navy  set  asid6  the  finding  thereon 
(File:  MM-Coulter,  Dale  M/A17-21  (320118),  Jan.  18,  1932). 


BEST  EVIDENCE  RULE : copy  of  telegram  introduced  in  evidence,  original 

NOT  ACCOUNTED  FOR. 

Accused  was  convicted  of  “Neglect  of  duty,”  the  specification  alleging  failure 
to  exercise  the  required  alertness  and  vigilance  as  a guard  charged  with  the 
custody  and  safekeeping  of  a prisoner,  as  a result  of  which  the  prisoner  escaped. 
In  support  of  this  charge,  the  judge  advocate  offered  and  the  court  accepted  as 
evidence,  over  the  objection  of  the  accused,  a certified  copy  of  a telegram  alleged 
to  have  been  sent  to  the  accused  by  his  commanding  officer.  Since  no  effort 
was  made  to  account  for  the  original  of  this  telegram,  held,  that  the  copy  was 
inadmissible  under  the  best  evidence  rule  and  should  have  been  rejected  by  the 
court  (sec.  381,  N.  C.  & B.,  1923).  However,  as  the  document  in  question  contained 
no  information  bearing  on  the  offense  alleged  which  was  not  covered  by  other 
competent  evidence,  further  held,  that  the  rights  of  the  accused  were  not  sub- 
stantially prejudiced  by  the  error  noted  above  (secs.  354  and  741  (e),  N.  C.  & B., 
1923:  File:  MM-Dearman,  Vance  L/A17-20  (311216),  Jan.  21,  1932,  approved 
Jan.  28,  1932). 
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1.  CHARGES  AND  SPECIFICATIONS : multiplicity  of  specifications. 

2.  SAME : specification  defective,  lack  of  particularity,  embezzlement  of 

CIGAR  MESS  PROPERTY. 

3.  NEW  TRIAL : accused  afforded  opportunity  to  request — prejudicial  error. 

Accused  was  convicted  of  “Scandalous  conduct  tending  to  the  destruction  of 
good  morals.”  Three  specifications  were  preferred  under  this  charge,  ail  alleging 
embezzlement  of  cigar  mess  property.  The  first  specification  alleged  embezzlement 
of  property  to  the  value  of  $770.70  during  the  period  from  June  1, 1931,  to  July  31, 
1931.  The  second  specification  alleged  embezzlement  of  property  to  the  value  of 
$132.90  during  the  period  from  June  1,  1831,  to  June  30',  1931.  The  third  specifi- 
cation alleged  embezzlement  of  property  to  the  value  of  $637.80  during  the  period 
from  July  1,  1931,  to  July  31,  1931. 

[P.  7]  All  specifications  were  worded  precisely  the  same  with  exceptions  as 
to  period  and  value  of  the  property  embezzled,  as  noted  above.  Pertinent  parts  of 
the  second  specification  are  quoted  below  to  indicate  the  form  of  all  of  the 
specifications : 

“In  that , having  received  into  his  possession  for  the  use  of  the  cigar 

mess  of  said  ship  certain  chattels  of  value  amounting  to  about  one  hundred 
thirty-two  dollars  and  ninety  cents  ($132.90),  said  chattels  being  the 
property  of  the  cigar  mess  of  said  ship,  and  having  wilfully  failed  and  neg- 
lected to  apply  said  chattels  to  the  aforesaid  use,  did,  during  the  period  from 
June  1,  1931,  to  June  30,  1931,  on  board  said  ship,  feloniously  embezzle  and 
convert  to  his  own  use  said  chattels,  the  property  of  the  said  mess.” 

The  accused  objected  to  all  three  specifications  on  the  ground  that  they  were  not 
specific  as  to  the  actual  objects  which  the  accused  was  alleged  to  have  used,  and 
that  therefore  the  accused  was  prevented  from  preparing  a defense.  He  further 
objected  to  specification  1 on  the  ground  that  it  was  a summation  of  specifications 
2 and  3,  thus  causing  the  three  specifications  to  allege  that  the  accused  did  the 
same  acts  twice.  Objections  of  the  accused  were  overruled  by  the  court  and  the 
specifications  were  announced  to  be  in  due  form  and  technically  correct. 

(1)  Held,  that  the  court  properly  overruled  accused’s  objection  to  specification 
1.  The  law  permits  as  many  specifications  to  be  preferred  as  are  necessary  to 
provide  for  every  possible  contingency  in  the  evidence  (G.  M.  O.  2,  1928,  22  and  1 
Winth.  204-205  cited  therein).  If  the  specifications  are  all  found  proved,  the 
sentence  must  not  exceed  the  legal  limitation  with  reference  to  the  most  serious 
one  (sec.  188,  N.  C.  & B.,  1923),  and  in  that  regard  the  sentence  in  this  case  was 
held  legal. 

(2)  As  to  accused’s  other  ground  of  objection,  Naval  Court  and  Boards,  1923, 
provides  that  specifications  must  set  out  all  facts,  circumstances,  and  intent  with 
certainty  and  precision  (sec.  200).  In  general,  a bald  statement  of  the  facts  in 
simple  and  concise  but  accurate  language,  in  such  manner  as  to  enable  a person 
of  common  understanding  to  know  what  is  intended  and  for  exactly  what 
offense  it  is  contemplated  the  accused  be  tried,  is  sufficient  (sec.  186,  N.  C.  & B., 
1923). 

The  property  alleged  to  have  been  embezzled  in  this  case  was  described  as  “cer- 
tain chattels.”  Chattels  are  defined  by  Bouvier  as  “every  species  of  property, 
movable  or  unmovable,  which  is  less  than  a freehold”  (Bouvier’s  Law  Dictionary). 
It  would  therefore  appear  that  the  words  “certain  chattels”  as  used  in  the  specifi- 
cation of  this  case  might  include  any  property  owned  by  the  cigar  mess  except 
real  estate. 

A specification  should  contain  such  a description  of  the  charge  as  will  enable 
the  accused  to  make  a defense  and  to  avail  himself  of  his  conviction  or  acquittal 
for  protection  against  a further  prosecution  for  the  same  cause  (sec.  210,  N.  G.  & 
B.,  1923).  [P.  8]  The  description  here  used  did  not  inform  the  accused  of  what 

he  was  accused  of  embezzling  with  sufficient  definiteness  to  allow  him  to  prepare 
a defense  (citing  Edwards  v.  U.  8.,  266  Fed.  848;  Clary  v.  Commonwealth,  163 
Ky.  48,  173  S.  W.  171). 

(3)  In  view  of  the  above,  held,  that  the  specifications  were  not  sufficiently 
definite  and  certain  to  meet  the  requirements  of  sections  196  and  200,  Naval  Courts 
and  Boards,  and  that,  accordingly,  the  court  erred  in  overruling  the  objection 
of  the  accused  referred  to  above,  which  error  was  a substantial  prejudice  to  the 
rights  of  the  accused.  Therefore,  the  Secretary  of  the  Navy,  prior  to  taking 
final  action  on  the  case,  afforded  the  accused  an  opportunity  of  requesting  a new 
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trial  on  the  charge  with  corrected  specifications  in  accordance  with  the  provisions 
of  section  741  (g),  Naval  Courts  and  Boards,  1923  (File:  MM-Nuguid,  Mariano/ 
A17-20  (310922),  Oct.  16,  1931). 


CHARGES  AND  SPECIFICATIONS:  officer  to  whom  addressed  previously 

RELIEVED  AS  JUDGE  ADVOCATE. 

Certain  charges  and  specifications  prepared  by  a convening  authority  were 
addressed  to  “Lieutenant  William  C.  Yose,  U.  S.  Navy,  judge  advocate,  general 
court  martial,  U.  S.  S.  Altair .”  However,  the  precept,  as  modified,  disclosed  that 
at  the  time  the  charges  and  specifications  were  preferred,  Lieutenant  Yose  had 
been  relieved  by  another  officer  and  was  no  longer  connected  with  the  general 
court  martial.  It  follows  that  the  charges  and  specifications  should  have  been 
addressed  to  the  officer  who  relieved  Lieutenant  Vose  as  judge  advocate.  Since 
the  charges  and  specifications  were  in  fact  addressed  to  the  judge  advocate,  general 
court  martial,  U.  S.  S.  Altair,  the  error  may  be  regarded  as  nothing  more  than 
an  erroneous  description  of  the  person  occupying  that  office.  While  this  in  itself 
constitutes  a serious  irregularity,  held,  that  it  is  not  of  sufficient  gravity  to  invali- 
date the  proceedings,  findings,  and  sentence  (File:  MM-Wojnowski,  John  A/A17- 
20  (311105),  Nov.  18,  1931,  approved  Nov.  21,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  lack  of  particu- 
larity ; GROSSLY  DRUNK  AND  DISORDERLY  IN  PUBLIC  PLACE. 

An  enlisted  man  was  convicted  of  the  charge  “Conduct  to  the  prejudice  of  good 
order  and  discipline,”  the  specification  alleging  that  he  was,  on  or  about  July  31, 
1931,  in  the  city  of  Chefoo,  China,  “grossly  drunk  and  conspicuously  disorderly  in 
a public  place,  namely,  in  the  Greyhound  Cabaret.” 

The  above  specification  did  not  set  forth  the  facts  and  circumstances  constituting 
the  alleged  offence  with  the  required  certainty  and  precision,  but  merely  stated  a 
conclusion  of  fact.  The  specification  should  have  alleged  the  particular  acts 
which  constituted  the  offense  of  being  grossly  drunk  and  conspicuously  dis- 
orderly (sec.  200,  N.  C.  & B.  1923 ; C.  M.  O.  10,  1921,  9). 

[P.  9]  However,  since  the  specification  as  preferred  contained  sufficient  infor 
mation  fairly  to  apprise  the  accused  of  the  offense  for  which  he  was  tried,  and 
in  view  of  the  fact  that  he  made  no  objection  thereto,  and  that  the  evidence 
adduced  supplied  the  omission,  held,  that  the  substantial  rights  of  the  accused 
were  not  prejudiced  by  this  error  in  pleading  (sec.  210,  N.  C.  & B.,  1923;  C.  M.  O. 
4,  1929,  13;  File:  MM-Weide,  Joe/A17-20  ( 310910),  Nov.  2,  1931  approved  Nov. 
6,  1931). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  lack  of  particu- 
larity ; NEGLECT  OF  DUTY,  SUMMARY  COURT  MARTTAL. 

A summary  court-martial  specification  alleged  that  accused,  while  serving  as 
storekeeper  in  charge  of  the  ship’s  service  store  on  board  ship,  with  the  duty  of 
seeing  that  the  articles  for  purchase  belonging  to  the  ship’s  service  store  were 
properly  safeguarded,  did  “neglect  and  fail  safely  to  keep  the  said  articles,  the 
property  of  said  ship’s  service  store  as  it  was  his  duty  to  do,  as  a result  of  which 
neglect  and  failure  as  aforesaid,  said  articles  of  the  value  of  about  two  hundred 
and  seventy-eight  dollars  and  fifty-eight  cents  ($278.58),  the  property  of  the  said 
ship’s  service  store,  were  missing  on  monthly  inventory  held  on  or  about  October 
31,  1931.” 

Held,  that  the  above  specification  was  not  sufficiently  definite  and  certain  to 
meet  the  requirements  of  sections  196  and  200,  Naval  Courts  and  Boards,  1923.  It 
contained  no  allegations  whatsoever  showing  in  what  manner  the  accused  neg- 
lected and  failed  to  perform  the  duty  imposed  upon  him  as  storekeeper  in  charge 
of  the  ship’s  service  store.  Moreover,  the  evidence  in  the  case  did  not  establish 
a neglect  of  duty  on  the  part  of  the  accused.  It  merely  established  that  a shortage 
existed  in  his  accounts. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  proceedings, 
finding,  and  sentence.  The  convening  authority’s  attention  was  invited  to  sample 
specification  6,  section  280,  Naval  Courts  and  Boards,  1923,  which  should  be  fol 
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lowed  as  closely  as  possible  in  cases  of  this  nature  (File:  MM-Coates,  James 
C/A17-21  (311217),  Jan.  18,  1932). 


CHARGES  AND  SPECIFICATIONS : specification  to  be  laid  under  specific 

charge  provided;  theft  of  government  property. 

A specification  under  the  charge  “Theft”  alleged  the  theft  of  a desk  safe  valued 
at  $95,  property  of  the  U.  S.  Government.  Assuming,  in  the  absence  of  information 
to  the  contrary,  that  the  title  of  such  Government  property  was  in  the  U.  S.  Navy, 
attention  was  invited  to  the  fact  that  where  such  property  is  the  subject  ot  theft, 
the  specification  covering  the  offense  should  be  laid  under  the  charge  “Stealing 
property  of  the  United  States  intended  for  the  naval  service  thereof”  (sec.  262. 
N.  C.  & B.,  1923) . However,  held,  that  the  failure  of  the  pleader  to  [P.  10]  lay 
the  specification  under  the  more  appropriate  charge  did  not  prejudice  the  rights 
of  the  accused  (C.  M.  O.  5,  1930.  11;  File:  MM-Snedeker,  Glenn  R/A17-20 
(311211),  Jan.  25,  1932,  approved  Jan.  28,  1932). 


CLEMENCY : recommendation  for,  to  be  made  by  members  of  court. 

A recommendation  to  clemency  stated  that  “the  court”  unanimously  recom- 
mended the  accused  to  the  clemency  of  the  reviewing  authority.  In  this  con- 
nection attention  was  invited  to  Naval  Digest,  1916,  page  82,  paragraph  35,  which 
states  that  “a  recommendation  to  clemency  is  not  an  action  by  the  court  as  a 
body,  but  by  the  individual  members  thereof,  and  it  should  not  be  stated  in  the 
record  that,  ‘the  court  recommends,’  but  that  ‘we  recommend.’”  (See  also  sec. 
705,  Naval  Courts  and  Boards,  1923.) 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-King,  Win.  E/17-20  (311001),  Dec.  24,  1931,  approved  Jan.  7, 
1932). 


DESERTION : evidence  showing  two  separate  acts  of  desertion  alleged  in 

ONE  SPECIFICATION. 

Accused  was  tried  upon  two  charges:  (I)  Desertion  from  June  16,  1931,  to 
August  17,  1931,  and  (II)  Breaking  arrest  (two  specifications).  Specification  1 
of  charge  II,  of  which  accused  was  acquitted,  alleged  an  offense  on  June  16,  1931, 
the  date  he  first  left  naval  jurisdiction.  Specification  2 alleged  an  offense  on 
June  24,  1931.  As  specification  2 alleged  an  offense  of  breaking  arrest  on  a 
date  during  the  period  of  absence  alleged  in  the  desertion  specification,  the 
convening  authority  should  have  preferred  two  specifications  under  desertion 
covering  the  periods  June  16  to  June  24,  1931,  and  June  24  to  August  17,  1931. 

The  evidence  introduced  to  support  specification  2 of  charge  II  showed  that 
the  accused  was  present  at  an  apartment  in  Shanghai,  China,  when  the  senior 
patrol  officer  arrived ; that  the  officer  was  presently  admitted,  found  the  accused 
and  informed  him  he  was  under  arrest.  The  accused  appeared  to  submit.  The 
finding  of  the  court,  based  as  it  was  upon  evidence,  determined  that  he  did  sub- 
mit, and  therefore  he,  at  least  momentarily,  returned  to  naval  jurisdiction.  The 
evidence  therefore  showed  that  two  desertion  specifications  above  referred  to 
could  have  been  supported. 

Inasmuch  as  the  evidence  of  desertion  was  clear,  the  date  of  return  was  the 
only  matter  in  question,  and  the  court  could  have  made  appropriate  substitu- 
tions in  the  specification  alleged,  to  cover  either  period  of  absence  (sec.  681, 
N.  C.  & B..  1923).  The  rights  of  the  accused  were  therefore  not  prejudiced 
(File:  MM-Lawson,  John  H/A17-20  (311117),  Jan.  11,  1932,  approved  Jan. 
18,  1932). 


[P.  11]  EVIDENCE  : prima  facie  case  not  established;  fighting  in  a public 

STREET. 

ACCESSORIES : reduction  of,  where  period  of  confinement  reduced. 

Accused  was  found  guilty  by  plea  of  charge  I,  “Drunkenness,”  and  was  con- 
victed of  charge  II,  “Conduct  to  the  prejudice  of  good  order  and  discipline.” 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 1697 

[C.  M.  O.  No.  1—1932] 


Two  specifications  were  preferred  under  charge  II,  the  essential  allegations 
of  which  were  that  accused  did,  “on  a public  street,  wilfully  and  without 
justifiable  cause,  riotously,  tumultuously,  and  violently  engage  in  a fight.” 
The  convening  authority  disapproved  the  finding  on  both  specifications  of  charge 
II  and  on  charge  II,  stating  that  from  a review  of  the  evidence,  little  was 
found  to  sustain  the  findings.  On  the  contrary,  the  testimony  for  the  prosecu- 
tion strongly  supported  that  of  the  defense  to  the  effect  that  the  accused  had  a 
justifiable  cause  for  being  mixed  up  in  the  disturbance,  i.  e.,  attempting  to  end 
a fight  between  two  other  enlisted  men.  The  convening  authority  stated  that 
while  the  performance  of  accused  seemed  to  have  been  poor,  had  he  been 
successful  in  quelling  the  disturbance  he  would  have  been  entitled  to  praise. 

After  reviewing  the  evidence  in  the  case,  the  Navy  Department  held  that  the 
prosecution  failed  to  establish  a prima  facie  case  of  “wilfully  and  without 
justifiable  cause”  engaging  in  a fight,  and  on  this  ground  concurred  in  the 
disapproval  of  the  findings  on  charge  II  and  the  specifications  thereunder. 

The  convening  authority  reduced  the  period  of  confinement  adjudged  from 
eighteen  months  to  three  months,  but  did  not  reduce  the  accessories  a corre- 
sponding amount.  Accordingly,  the  Secretary  of  the  Navy  reduced  the  acces- 
sories to  three  months  (Filed:  MM-Hannan,  Calvin  J/A17-20  (311014),  Dec.  19, 
1931,  approved  Dec.  29,  1931). 


1.  EVIDENCE : prosecution  failing  to  offer,  after  plea  of  not  guilty — ad- 

mission^ of  accltsed  relied  on  by  prosecution  to  establish  prima  facie 

CASE,  SUMMARY  COURT  MARTIAL. 

2.  EVIDENCE : prima  facie  case  not  established  by  prosecution — accused 

CONVICTED  ON  HIS  OWN  TESTIMONY  ALONE. 

3.  CRITICISM  OF  COURTS  MARTIAL:  recorder,  and  counsel  for  accused 

CRITICIZED  FOR  CARELESS  PERFORMANCE  OF  DUTY. 

4.  SETTING  ASIDE : finding  on  one  specification — prima  facie  case  not 

ESTABLISHED. 

Three  specifications  were  preferred  against  accused,  (1)  Absence  from  station 
and  duty  after  leave  had  expired;  (2)  Wilfully  and  knowingly  operating  an 
automobile  without  being  duly  licensed  to  do  so,  in  violation  of  lawful  station 
order;  and  (3)  Making  false  statement  which  said  statement  was  knowingly 
false  and  intended  to  deceive,  as  he,  the  said  Livingston  (accused),  well  knew. 

Accused  pleaded  “Not  guilty”  to  all  three  specifications,  and  then  made 
the  following  admission : 

“The  accused  admits  having  been  given  leave  of  absence  to  expire  about 
August  6,  1931,  and  failing  to  return  upon  the  expiration  thereof.  The  ac- 
cused admits  the  second  [P.  12]  specification  except  the  words  ‘wilfully 
and  knowingly’  and  the  accused  admits  the  third  specification  except  the 
words  ‘which  statement  was  knowingly  false  and  intended  to  deceive,  as 
he,  the  said  Livingston,  well  knew.’  ” 

(1,2)  The  prosecution  then  rested  without  introducing  any  evidence  whatso- 
ever. 

It  is  apparent  that  the  recorder  did  not  establish  a prima  facie  case  as  to 
any  of  the  three  specifications.  Relative  to  the  first  specification,  the  time  of 
the  accused’s  return  had  not  been  established,  nor  the  fact  that  he  lacked  au- 
thority to  remain  over  leave.  In  reference  to  the  second  specification,  it  was 
incumbent  upon  the  prosecution  to  prove  that  the  accused  knew  he  had  com- 
mitted the  act  which  constituted  the  offense,  which  knowledge  the  accused 
expressly  excepted  in  his  admission.  Regarding  the  third  specification,  the 
essential  element  of  intent  (see  sec.  228,  N.  C.  & B.)  was  expressly  denied  by 
the  accused. 

After  a plea  of  “Not  guilty,”  it  is  the  duty  of  the  prosecution  to  proceed  to  trial 
and  introduce  evidence  to  establish  all  the  material  elements  of  the  specifications 
which  are  not  admitted  by  the  accused  (C.  M.  O.  12,  1922,  7).  Admission  of  cer- 
tain facts  by  the  accused  does  not  shift  the  burden  of  proof  of  the  remaining 
unproved  elements  to  the  defense  (Naval  Courts  and  Boards,  1923,  sec.  330).  It 
is  obvious  from  the  types  of  specifications  preferred  that  documentary  evidence 
and  prosecution  witnesses  were  available.  Should,  however,  necessary  evidence 
or  witnesses  have  been  unavailable,  it  was  the  plain  duty  of  the  recorder  to  inform 
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the  convening  authority  of  that  fact  and  not  to  proceed  as  to  an  acquittal  (G.  M.  O* 
3,  1930,  14). 

Had  the  defense  rested  without  the  introduction  of  evidence,  the  accused  must 
necessarily  have  been  acquitted  because  of  lack  of  sufficient  evidence  to  sustain 
a conviction  on  any  of  the  three  specifications.  However,  the  defense  chose  to 
put  the  accused  and  one  other  witness  on  the  stand.  The  apparent  purpose  of 
the  counsel  for  the  accused  was  to  establish  a valid  defense  to  the  first  specifica- 
tion. As  a result  of  this  testimony  the  court  acquitted  the  accused  on  the  first 
specification  and  found  the  second  and  third  specifications  “proved.” 

(3)  The  evidence  produced  by  the  defense,  together  with  the  admission  of  the 
accused,  was  sufficient  to  set  up  a prima  facie  case  of  “Violation  of  a lawful 
station  order.”  However,  the  manner  of  establishing  this  prima  facie  case  was 
very  irregular,  and  points  toward  a careless  performance  of  duty  on  the  part  of 
both  the  recorder  and  the  counsel  for  the  accused.  The  prosecution  of  the  accused 
to  a conviction  was  the  duty  of  the  recorder,  and  this  duty  was  not  fulfilled.  At 
no  time  should  the  counsel  for  the  accused  attempt  to  establish  elements  of  the 
offense  which  the  prosecution  is  required  to  prove  in  order  to  support  its  case, 
unless  the  accused  desires  to  admit  those  elements. 

[P.  13]  (4)  Regarding  the  third  specification,  no  evidence  whatsoever  was 

introduced  which  bore  on  that  portion  not  admitted  at  the  commencement  of  the 
trial.  It  follows  that  a prima  facie  case  against  the  accused  on  that  specification 
was  never  established.  Therefore  the  Secretary  of  the  Navy  directed  that  the 
finding  on  the  third  specification  be  set  aside.  The  proceedings  and  findings  under 
the  remaining  specifications  and  the  sentence,  being  legal,  were  not  disturbed 
(File:  MM-Livingston,  Frank  J/A17-21  (320118),  Jan.  18,  1932). 


HEARSAY  EVIDENCE : admission  of,  where  not  prejudicial  to  accused. 

Accused  was  charged  with  “Scandalous  conduct  tending  to  the  destruction  of 
good  morals,”  in  that  he  entered  into  an  agreement  with  one  Michaels,  whose  duty 
it  was  to  prepare  and  keep  the  rough  pay  rolls  of  enlisted  men  of  the  ship,  whereby 
Michaels  would  falsify  the  pay  accounts  of  accused  so  as  to  show  accused  was 
entitled  to  draw  payment  for  pay  and  allowances  in  excess  of  what  was  actually 
due  him. 

A prosecution  witness,  testifying  in  regard  to  these  pay  accounts,  stated,  in  part, 
as  follows: 

“Later  on  Sams  informed  me  that  * * * told  by  Michaels  that  he 

didn’t  make  a mistake  in  entering  those  numbers ; that  he  withheld  that 
account  so  that  I wouldn’t  see  it.  Had  I seen  the  account  at  that  time  I 
could  have  detected  the  overpayment  at  that  time.” 

Accused  made  timely  objection  to  the  above  testimony  on  the  ground  that  the 
statement  referred  to  by  witness  was  not  made  in  the  presence  of  the  accused. 
The  court  did  not  sustain  his  objection. 

Held , that  the  ruling  of  the  court  was  erroneous.  That  part  of  the  testimony 
quoted  above  was  clearly  hearsay  and  was  not  admissible  under  any  exception  to 
the  hearsay  rule.  Consequently  the  accused’s  objection  should  have  been  sus- 
tained (secs.  346  to  350,  Naval  Courts  and  Boards,  1923;  C.  M.  O.  1,  1922,  12; 
C.  M.  O.  5,  1928,  6).  However,  since  previous  competent  testimony,  which  was 
unrebutted  by  the  accused,  established  the  facts  contained  in  the  testimony  which 
was  objected  to,  the  error  committed  by  the  court  in  admitting  hearsay  evidence 
to  the  same  effect  did  not  prejudice  the  substantial  rights  of  the  accused,  and 
consequently  was  not  considered  fatal  (sec.  741  (e),  N.  C.  & B.,  1923;  C.  M.  O.  1, 
1929,  31;  C.  M.  O.  4,  1929,  14-15;  File:  MM-O'Brien,  Richard  P/A17-20  (310622), 
Aug.  6,  1931,  approved  Aug.  17,  1931). 


MEMBERS  OF  COURTS  MARTIAL : unauthorized  absence  of  member. 

An  officer  who  was  designated  in  the  original  precept  of  a general  court  martial 
as  a member  of  the  court,  was  absent  during  the  entire  proceedings.  To  account 
for  his  absence,  the  judge  advocate  read  a dispatch  from  the  Chief  of  Naval 
[P.  14]  Operations  authorizing  the  sending  of  ten  airplanes  to  Miami,  Fla.,  and 
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an  operation  order  of  the  U.  S.  naval  air  station,  Pensacola.  Fla.,  designating  this 
officer  as  a member  of  personnel  ordered  to  proceed  to  Miami,  Fla.,  for  attendance 
at  the  All  American  Air  Races.  The  record  of  proceedings  and  the  records  of 
the  Navy  Department  failed  to  show  that  said  officer  complied  with  the  provisions 
of  section  610,  Naval  Courts  and  Boards,  1923, 

In  view  of  the  above,  held,  that  the  absence  of  the  officer  in  question  during  the 
proceedings  in  this  case  was  unauthorized.  As  a legal  quorum  of  members  was 
present  despite  the  above  mentioned  absence,  the  proceedings  were  not  invali- 
dated (sec.  609,  Naval  Courts  and  Boards,  1923;  C.  M.  O.  10,  1926,  10;  File: 
MM-Scott,  Chas.  D/A17-20  (311209),  Jan.  21,  1932,  approved  Jan.  27,  1932). 


PLEA  : GUILTY — FAILURE  TO  WARN  ACCUSED  AS  TO  EFFECT  OF  ; POLICY  OF  NAVY  DEPART- 
MENT WITH  RESPECT  TO  TECHNICAL  ERRORS. 

Accused  pleaded  guilty  to  the  first  of  two  charges  preferred  against  him  and 
not  guilty  to  the  second.  The  record,  however,  failed  to  show  that  the  accused 
was  duly  warned  as  to  the  effect  of  his  pleas  of  guilty  to  the  first  charge  and 
specification  as  required  by  section  657,  Naval.  Courts  and  Boards,  1923.  Such 
warning  must  be  given  whenever  the  accused  pleads  guilty  to  any  specification 
preferred  against  him  regardless  of  the  nature  of  his  plea  to  other  specifications 
(sec.  842,  Naval  Courts  and  Boards,  1923,  footnote  91). 

The  present  policy  of  the  Navy  Department  is  not  to  attach  undue  importance 
to  technical  errors  of  procedure  which  are  not  calculated  to  harm  the  accused 
(see  for  example  C.  M.  O.  3, 1928,  11).  In  the  present  case  it  did  not  appear  that 
any  injury  was  done  the  accused  by  a failure  to  warn  him  as  to  the  effect  of  his 
plea  of  “Guilty”  to  the  first  charge.  The  accused  took  the  stand  in  his  own 
defense  in  regard  to  the  second  charge,  to  which  he  pleaded  not  guilty.  In  the 
course  of  his  testimony  he  freely  admitted  facts  which  conclusively  established 
his  guilt  as  to  the  first  charge  and  contested  the  second  charge  only  insofar  as 
the  degree  of  the  offense  was  concerned. 

Held,  that  the  failure  to  warn  the  accused  as  to  his  plea  of  guilty  was  a 
serious  irregularity  but  not,  under  the  circumstances  set  out  above,  of  sufficient 
gravity  to  invalidate  the  proceedings,  findings,  and  sentence  (File:  MM-Talbert, 
Lowrey/A17-20  (311120),  Dec.  22,  1931,  approved  Jan.  9,  1932,  not  following 
C.  M.  O.’s  47,  1892,  and  84,  1894,  cited  in  Naval  Digest,  1916,  “Accused,”  par.  64). 


SENTENCES : mitigated — record  of  previous  convictions  erroneously  consid- 
ered BY  COURT,  DECK  COURT. 

Where  a deck  court  erroneously  considered  record  of  previous  convictions  of 
accused  which  occurred  prior  to  his  current  extension  of  enlistment  (sec.  691, 
N.  C.  & B.,  1923),  the  Secretary  [P.  15]  of  the  Navy  reduced  the  loss  of  pay 
adjudged  (File:  MM-Johnson,  Robert  W/A17-22  (311222),  Jan.  18,  1932; 
MM-Sippel,  William  E/A17-22  (311221),  Jan.  18,  1932). 


CIVIL  ESTABLISHMENT : traveling  expenses,  civilian  employees,  attending 

INTERDEPARTMENTAL  CONFERENCE ; EFFECT  GIVEN  TO  INTENT  OF  CONGRESS  AS 

SHOWN  BY  HEARINGS. 

The  Naval  Appropriation  Act  for  the  fiscal  year  1932  (46  Stat.  1431)  imposes 
a limitation  on  the  amount  that  may  be  expended  on  traveling  expenses  of 
civilian  employees  in  connection  with  attendance  at  meetings  of  technical, 
professional,  scientific,  and  other  similar  organizations.  Similar  provisions 
were  contained  in  the  Naval  Appropriation  Acts  for  the  fiscal  years  1930  and 
1931. 

The  hearings  held  in  connection  with  the  above  acts  show  clearly  that  the 
limitation  imposed  therein  was  originally  included  to  authorize  the  attendance 
at  meetings  of  professional,  technical,  or  scientific  societies  not  connected  with 
the  Government.  A conference  between  representatives  of  two  departments  of 
the  Government  required  in  the  conduct  of  the  ordinary  business  of  the  two 
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departments  concerned  does  not  fall  within  the  terms  of  the  limitation.  There- 
fore, held,  that  the  traveling  expenses  of  civilian  employees  attending  a prelimi- 
nary Army-Navy  standard  conference  need  not  be  charged  against  the  amount 
specified  in  such  limitation. 


DENTAL  CORPS : eligibility  of  temporary  dental  officers  ior  permanent 

APPOINTMENT  IN  THE  DENTAL  CORPS  OF  THE  NAVY,  REQUIREMENT  AS  TO  AGE. 

The  act  of  August  29,  1916  (39  Stat.  573-574),  as  amended  and  reenacted  by 
the  act  of  July  1,  1918  (40  Stat.  708-710  ; 34  U.  S.  C.,  sec.  52),  provides  that  all 
appointees  in  the  grades  of  assistant  dental  surgeon,  passed  assistant  dental 
surgeon,  and  dental  surgeon,  authorized  by  said  act,  “shall  be  between  twenty- 
one  and  thirty-two  years  of  age.” 

The  requirement  set  forth  above  as  to  age  relates  only  to  original  appointments 
and  not  to  those  who  are  already  serving  as  dental  officers  although  not  perma- 
nently commissioned  as  such  (following  Op.  J.  A.  G.  of  Dec.  2,  1920,  approved 
Dec.  11,  1920,  File  15229-20:  7).  Therefore,  held,  that  where  an  officer  was  tem- 
porarily appointed  as  assistant  dental  surgeon  with  the  rank  of  lieutenant,  junior 
grade  (C.  M.  O.  6,  1931,  p.  24),  possessing  at  that  time  all  the  qualifications 
required  by  the  act  of  August  29,  1916,  supra,  as  amended  and  reenacted,  includ- 
ing that  of  age,  if  he  continues  to  serve  in  the  grade  of  assistant  dental  surgeon 
until  a vacancy  occurs  in  the  permanent  authorized  strength  of  the  Naval  Dental 
Corps,  he  may  legally  be  issued  a permanent  [P.  16]  commission  in  that  grade, 
notwithstanding  that  in  the  meantime  he  may  have  passed  the  statutory  age 
limit  of  thirty-two  years  prescribed  for  original  appointments  in  the  Naval  Dental 
Corps  (File:  OO-Borsum,  Adolph  W/A17-28  (311211),  Jan.  6,  1932,  citing  Sec. 
Navy  decision  of  July  30,  1928,  File:  OH/P17-2  ( 280525),  which  reversed  prior 
decisions  of  Aug.  31,  1914,  File  15721-7 ; Feb.  11,  1918,  File  15721-15 ; and  May  31, 
1922,  File  15721-22  : 2-see  L.  R.  N.  A.,  1921,  p.  502 ; L.  R.  N.  A.,  1929  Supp.,  p.  97). 


MISCONDUCT:  blow  dealt  by  another  person  as  result  of  language  used  by 

INJURED  PARTY;  WORDS  ALONE  AS  JUSTIFICATION  FOR  AN  ASSAttfLT  AND  BATTERY. 

Patient,  a private  in  the  Marine  Corps,  was  admitted  to  the  sick  list  on  October 
7,  1931,  with  diagnosis  “Avulsion,  teeth.”  An  examination  revealed  the  absence 
of  eight  teeth.  Medical  record  contained  statement  that  patient  “while  showing 
disrespect  to  a noncommissioned  officer,  was  struck  in  the  mouth  by  non-com,, 
causing  above  injury.”  According  to  statement  made  by  the  noncommissioned 
officer,  one  Rubenstein,  at  about  7 p.  m.  on  October  7,  1931,  he  was  sitting  in  the 
recreation  room  near  the  radio,  watching  a pool  game.  Patient  was  talking 
over  the  telephone,  and  after  he  had  been  so  talking  for  about  fifteen  minutes, 

he  turned  around  and  said  “ you.  Turn  down  that 

radio.”  Rubenstein  got  up  and  asked  him  whom  he  was  talking  to.  Rubenstein 
stated  that  patient  then  “jumped  back  as  if  he  was  going  to  strike  me  so  I hit 
him.” 

Assuming  that  the  statement  of  Rubenstein  wTas  correct,  the  words  used  by 
patient  did  not  justify  the  assault  upon  him  by  Rubenstein  (citing  Navy  Depart- 
ment decision  of  March  30,  1926,  File  29372-356;  L.  R.  N.  A.,  1929  Supp.,  p.  578). 
The  assault  and  battery  appeared  to  be  wholly  without  justification  and  in  viola- 
tion of  article  8,  Articles  for  the  Government  of  the  Navy,  for  which  Rubenstein 
was  subject  to  trial  by  court  martial.  Accordingly,  held,  that  the  injury  received 
by  patient  was  not  due  to  his  own  misconduct  (File:  MM-Adams,  Earnest  F/P2- 
5 (2)  (311224),  Jan.  5,  1932). 


SUBPENAS : service  of,  by  civil  authorities  on  behalf  of  court  martial — 

PAYMENT  OF  CHARGES. 

Held,  that  where  a subpena  is  served  by  a local  sheriff  on  behalf  of  a general 
court  martial,  which  service  is  required  in  connection  with  a case  before  the  gen- 
eral court  martial,  the  expense  of  serving  the  subpena  is  a proper  expense  against 
the  appropriation  for  courts  martial  payable  by  the  United  States  Government 
(File:  A17-15  (l)/A17-20  (320116),  Jan.  27,  1932,  citing  Naval  Appropriation 
Act  approved  Feb.  28,  1931,  46  Stat.  1431,  “Pay,  Miscellaneous”). 
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[P.  6]  ACCOUNTS  : submitting  false — gravamen  of  offense. 

CHARGES  AND  SPECIFICATIONS:  (a)  multiplicity  of  specifications;  (&) 

DUPLICITY. 

CLEMENCY : recommendation  for,  not  approved. 

Chief  Boatswain  John  A.  Muelchi,  U.  S.  Navy,  was  tried  by  general  court  mar- 
tial by  order  of  commander,  Base  Force,  United  States  Fleet,  at  the  United  States 
naval  air  station,  San  Diego,  Calif.,  on  December  1, 1931,  and  was  convicted  of  the 
following  charges : 

Charge  I. — Scandalous  conduct  tending  to  the  destruction  of  good  morals  (8 
specifications,  submitting  false  accounts — 1,  2,  3,  5,  6,  7,  and  8 proved ; 4 not 
proved). 

[P.  7]  Charge  II. — Falsehood. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  consideration  of  his  previous  good  record  and  long 
service.” 

On  December  17,  1931,  the  convening  authority  stated  with  reference  to  the 
recommendation  to  clemency  that  he  was  not  empowered  to  exercise  clemency  in 
a sentence  of  this  nature,  “nor  does  he  believe  that  previous  good  record  and 
long  service  warrant  such  exercise  in  the  case  of  an  officer  found  guilty  of  the 
above  charges,  even  though  a virtual  restitution  of  the  funds  involved  has  sub- 
sequently been  made.”  Subject  to  these  remarks,  the  convening  authority  ap- 
proved the  proceedings,  findings,  and  sentence. 

On  January  4,  1932,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record: 

“1.  In  reviewing  the  record  of  proceedings  of  the  general  court  martial  in 
the  foregoing  case  of  Chief  Boatswain  John  A.  Muelchi,  U.  S.  Navy,  it  is 
noted  that  he  was  convicted  of  charge  I — ‘Scandalous  conduct  tending  to  the 
destruction  of  good  morals.’  In  support  of  this  charge  appear  eight  specifica- 
tions, each  of  which  alleges  that  the  accused,  while  acting  as  wardroom  mess 
treasurer,  submitted  a false  account.  Three  of  these  specifications  refer  to 
three  separate  false  items  appearing  in  the  wardroom  mess  account  for  the 
month  of  June  1931.  Inasmuch  as  the  gravamen  of  this  offense  lies  in  the 
act  of  submitting  a false  account  with  intent  to  deceive,  the  actual  number 
of  false  entries  appearing  therein  is  of  no  great  importance,  providing,  of 
course,  that  it  is  alleged  that  the  account  is  false  in  at  least  one  particular. 
The  effect  of  making  each  false  item  appearing  in  the  June  account  the  basis 
of  a separate  specification  is  to  multiply  the  number  of  offenses  growing  out 
of  a single  act,  thereby  increasing  the  legal  limitation  of  punishment  that 
may  be  assigned. 

“2.  In  this  case  all  of  the  false  entries  appearing  in  the  June  mess  account 
should  have  been  set  forth  in  a single  specification,  thus  avoiding  an  un- 
desirable multiplication  of  offenses.  In  this  connection  attention  is  invited 
to  C.  M.  O.  8,  1922,  17-18. 

“3.  In  contradistinction  to  the  foregoing  it  is  observed  that  specification 
7 under  charge  I alleges  that  the  accused  submitted  wardroom  mess  accounts 
for  the  months  of  March,  April,  and  May  1931,  each  of  which  was  false  in 
a certain  particular.  Since  the  gravamen  of  the  offense  lies  in  the  act  of 
submitting  a false  account,  it  follows  that  in  grouping  three  such  accounts 
in  a single  specification  [P.  8]  three  acts,  or,  rather,  three  offenses,  have 
been  included  therein  and  the  specification  is  therefore  plainly  duplicitous. 

“4.  Since  the  accused  made  no  objection  to  the  formal  defects  in  the  speci- 
fication commented  upon  above  and  since  the  sentence  adjudged  does  not 
exceed  the  legal  limitation  for  a single  offense  of  submitting  false  accounts 
it  is  not  considered  that  these  irregularities  are  of  sufficient  gravity  to  in- 
validate the  proceedings,  findings,  and  sentence  (C.  M.  O.  8,  1929,  10). 

“5.  Subject  to  the  foregoing  it  is  the  opinion  of  this  office  that  the  pro- 
ceedings, findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon  are  legal.” 

On  January  5,  1932,  the  Bureau  of  Navigation  concurred  with  the  remarks 
of  the  convening  authority  in  denying  the  recommendation  for  clemency  stat- 
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ing  that  “the  seriousness  of  the  offenses  of  which  the  accused  was  found  guilty 
admit  of  no  mitigation  of  the  sentence  adjudged.” 

On  January  7,  1932,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General  and  submitted  the  record  of  proceedings  to  the  Presi- 
dent of  the  United  States  with  the  recommendation  that  the  sentence  be  con- 
firmed. 

On  February  1,  1932,  the  sentence  was  confirmed  by  the  President  (File  A6-5 
(6)  /EE1  (320201)). 


CLEMENCY:  recommendation  for,  approved. 

Ensign  William  M.  Ryon,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  commander  Battleships,  Battle  Force,  United  States  Fleet,  on  board 
the  U.  S.  S.  Oklahoma,  on  January  6,  1932,  on  the  following  charges: 

Charge  I. — Drunkenness. 

Charge  II. — Resisting  arrest. 

Charge  III. — Conduct  unbecoming  an  officer  and  a gentleman  (4  specs.:  (1) 
While  on  a dance  floor  of  the  Pacific  Coast  Club,  Long  Beach,  Calif.,  striking 
plate  from  hand  of  head  waiter,  into  which  plate  he  had  been  requested  by  said 
waiter  to  deposit  a lighted  cigarette  which  he,  accused,  was  carrying  in  his 
hand;  (2,  3,  and  4)  Using  profane  and  obscene  language). 

The  accused  was  found  guilty  by  plea  of  charge  I,  was  acquitted  of  charge 
II,  and  was  convicted  of  charge  III. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service. 

The  members  of  the  court  strongly  recommended  the  accused  to  the  clem- 
ency of  the  reviewing  authority  “in  view  of  the  youth,  inexperience,  and  ex- 
cellent record  of  the  accused  and  the  absence  of  evil  motive  believed  by  the 
court  to  have  existed  [P.  9]  in  connection  with  the  offense  set  out  in  the 
first,  second,  third,  and  fourth  specifications  of  charge  III.” 

On  January  28,  1932,  the  convening1 2 3  authority  stated  it  to  be  his  opinion 
that,  “in  view  of  the  behavior  of  the  accused  as  a guest  in  a club,  in  the  pres- 
ence of  ladies,  particularly  his  use  of  language  that  is  not  heard  in  the  mouths 
of  gentlemen,  drunk  or  sober,”  clemency  in  this  case  was  not  merited.  Sub- 
ject to  these  remarks,  the  convening  authority  approved  the  proceedings,  find- 
ings, and  sentence. 

On  February  4,  1932,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  author- 
ity thereon,  were  legal. 

On  February  9,  1932,  the  Chief  of  the  Bureau  of  Navigation  stated,  in  part, 
as  follows: 

“In  consideration  of  the  strong  recommendation  for  clemency  signed  by 
all  members  of  the  court,  the  favorable  testimony  of  the  commanding  officer 
and  the  executive  officer  on  behalf  of  the  accused,  the  accused’s  extreme 
youth  and  brief  experience  as  a commissioned  officer,  the  Chief  of  Bureau 
desires  to  extend  a further  opportunity  to  this  officer  to  demonstrate  his 
worth.  It  is  recommended  that  the  sentence  of  the  court  be  mitigated  to 
the  loss  of  two  hundred  and  fifty  numbers  in  grade,  i.  e.,  that  Ensign 
William  M.  Ryon,  U.  S.  N.,  be  placed  at  the  foot  of  the  ensigns’  list  and 
there  remain  until  he  shall  have  lost  two  hundred  and  fifty  numbers  in 
grade.” 

On  February  12,  1932,  the  Acting  Secretary  of  the  Navy,  in  view  of  the  recom- 
mendation of  the  Chief  of  the  Bureau  of  Navigation,  mitigated  the  sentence  of 
dismissal  to  the  loss  of  two  hundred  and  fifty  numbers  in  his  grade  (to  be 
placed  at  the  foot  of  the  ensigns’  list  of  present  date  and  to  there  remain  until 
he  shall  have  lost  two  hundred  and  fifty  numbers  in  his  grade). 


1.  CHALLENGES:  members  of  court  by  accused;  procedure. 

2.  EVIDENCE:  leading  questions;  when  allowed. 

3.  MEMBERS  OF  COURTS  MARTIAL:  president— signature  on  record. 

(1)  Accused  objected  to  “each,  every,  and  all  the  members  of  the  court,”  on 
the  ground  that  they  had  sat  as  members  of  a previous  court  martial  which 
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had  tried  another  enlisted  man  on  charges  growing  out  of  the  identical  inci- 
dent on  which  the  charges  in  the  present  case  were  based.  This  challenge  was 
sustained  by  the  court  and  each  member  was  excused  from  sitting  as  a mem- 
ber in  the  case. 

[P.  10]  The  court  in  this  case  should  not  have  sustained  the  plural  chal- 
lenge of  the  accused  but  should  have  directed  that  the  challenge  be  made  in 
proper  form,  the  junior  member  being  challenged  first  (citing  secs.  622  and 
626,  N.  C.  & B„  1923;  C.  M.  O.  6-1928,  11 ; C.  M.  O.  7,  1931,  10). 

It  appeared  from  the  record  of  proceedings  that  the  convening  authority 
knew  that  the  accused  had  valid  grounds  for  objecting  to  each  of  the  seven 
officers  comprising  the  membership  of  the  court.  In  this  connection  attention 
was  invited  to  the  provisions  of  section  578,  Naval  Courts  and  Boards,  1923, 
which  provides  that  “No  officer  should  be  named  as  a member  against  whom 
* * * the  accused  can  reasonably  object  when  called  upon  to  exercise  the 

privilege  of  challenge.” 

(2)  In  this  same  case,  accused  asked  a witness  the  following  question : “Did 
you  at  any  time  or  place  say  to  either  Jackson  or  Cooper,  ‘Boys,  you  mustn’t 
do  this’?”  The  answer  was  “No,  sir.”  Upon  motion  of  the  judge  advocate, 
the  court  directed  that  the  above  answer  be  stricken  out,  basing  its  decision 
on  section  483,  Naval  Courts  and  Boards,  1923.  The  question  was  asked  subse- 
quently in  substantially  the  same  form,  which  was  likewise  objected  to  by  the 
judge  advocate.  Accused  replied,  stating  in  effect  that  the  purpose  of  this 
testimony  was  to  impeach  a prior  prosecution  witness  and  the  specific  lan- 
guage used  by  said  prosecution  witness  was  quoted  in  the  question  in  order 
that  there  would  not  be  any  confusion  in  the  mind  of  the  witness.  The  court, 
however,  sustained  the  objection  of  the  judge  advocate. 

While  sections  482  and  483,  Naval  Courts  and  Boards,  1923,  prohibit,  in  gen- 
eral, the  use  of  leading  questions  upon  direct  examination,  attention  was  in- 
vited to  section  484,  Naval  Courts  and  Boards,  1923.  Applying  the  principle 
therein  set  forth,  it  is  obvious  the  court  was  in  error  in  rejecting  the  evidence 
offered  by  the  accused.  However,  since  the  record  disclosed  that  the  defense 
was  successful  in  introducing,  in  effect,  the  evidence  which  had  been  erro- 
neously excluded,  held  that  the  defense  offered  was  not  so  restricted  by  the 
court  as  to  prejudice  the  substantial  rights  of  the  accused. 

(3)  It  was  noted  that  the  president  of  the  court  signed  the  record  of  pro- 
ceedings as  “member.”  In  this  connection  attention  was  invited  to  sections 
116  and  615,  Naval  Courts  and  Boards,  1923.  Ini  signing  the  record  of  pro- 
ceedings the  president,  members,  and  the  judge  advocate  should  be  so  desig- 
nated (secs.  883  and  885,  N.  C.  & B.,  1923). 

Although  each  of  the  several  matters  commented  on  above  constituted  a 
serious  irregularity,  it  was  not  considered  that  any  one  of  them  was  of  suffi- 
cient gravity  to  invalidate  the  proceedings  in  the  case  ,(File:  MM-Cooper, 
David  C/A17-20  (320128),  Feb.  13,  1932,  approved  Feb.  18,  1932). 


[P.  11]  CHARGES  AND  SPECIFICATIONS : duplication  of  charges. 

Accused  was  tried  upon  two  charges:  (I)  “Sodomy”  and  (II)  “Scandalous 
conduct  tending  to  the  destruction  of  good  morals.”  The  court  found  the  ac- 
cused guilty  of  charge  I in  a less  degree  than  charged,  “Guilty  of  scandalous 
conduct  tending  to  the  destruction  of  good  morals,”  and  substituted  for  the 
word  “commit”  in  the  specification  under  charge  I,  the  words  “attempt  to 
commit”  sodomy. 

The  evidence  showed  that  both  of  the  above  charges  were  based  on  the  same 
act,  and  they  were  so  drawn  to  provide  for  the  exigencies  of  proof.  The 
specification  under  charge  II  followed  the  sample  specification  No.  12,  section 
233,  Naval  Courts  and  Boards,  1923,  which  is  especially  provided  for  “acts  short 
of  sodomy.”  This  being  so,  held  that  if  the  court  considered  that  the  accused 
was  not  guilty  of  sodomy  it  should  have  acquitted  him  of  that  offense.  As  it 
was,  the  accused  was  found  guilty  of  “Scandalous  conduct  tending  to  the  de- 
struction of  good  morals”  on  twTo  charges,  founded  upon  the  same  act.  Ac- 
cordingly, the  finding  on  charge  I and  the  specification  thereunder  was  set  aside 
(sec.  188,  Naval  Courts  and  Boards,  1923;  File:  MM-Breland,  Euclid  W/A17- 
20  (311208),  Jan.  22,  1932,  approved  Feb.  1,  1932). 
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CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENSE  | CREATING  A DISTURBANCE  ; DECK  COURT. 

A deck-court  specification  alleging  merely  that  accused  created  a disturbance 
in  the  streets  of  Cavite,  P.  I.,  held  fatally  defective  in  that  such  allegation  is  a 
conclusion,  and  in  the  absence  of  the  particular  facts  constituting  the  dis- 
turbance, will  not  make  a good  specification  (File:  MM-Brienza,  Pasquale/A17- 
22  (320217),  Feb.  17,  1932,  citing  secs.  196,  198,  200,  N.  C.  & B. ; file  MM- 
Hieronymus,  Jerome/A17-21  (311229),  Dec.  29,  1931— C.  M.  O.  12,  1931,  p.  11. 
See  also  file  MM-Rogers,  Sidney  J/A17-22  (320217),  Feb.  17,  1932). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 
AN  offense  ; leaving  before  completing  work  assigned  ; deck  court. 

A deck-court  specification  alleged  that  accused,  having  been  ordered  to  assist 
in  some  work,  “knowingly  and  wilfully”  left  before  the  work  was  completed. 
This  specification  was  held  fatally  defective  in  that  it  failed  to  allege  an 
offense.  It  failed  to  allege,  first,  that  the  accused  had  been  lawfully  ordered  to 
assist  in  the  work,  and  second,  that  the  leaving  was  without  authority.  Such 
allegations  are  essential  to  constitute  an  offense  in  a case  of  this  nature.  The 
defect  was  not  aided  by  the  words  “knowingly  and  wilfully.” 

[P.  12]  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the 
proceedings,  finding,  and  sentence  (File:  MM-Seaman,  Elmer  R/A17-22  ( 320201), 
Feb.  1,  1932). 


CHARGES  AND  SPECIFICATIONS  : specification  defective,  failing  to  allege 

AN  OFFENSE;  POSSESSION  OF  PROPERTY  OF  ANOTHER  PERSON  IN  THE  NAVY;  DECK 

COURT. 

A deck-court  specification  alleged  that  accused  “wilfully,  knowingly,  and  with- 
out proper  authority”  had  in  his  possession  property  belonging  to  another  person 
in  the  Navy,  to  wit:  one  deck  of  playing  cards.  This  specification  was  held 
fatally  defective  in  that  the  mere  possession  of  property  of  another  person  in  the 
naval  service  does  not  of  itself  constitute  an  offense  (citing  sec.  198,  N.  C.  & B., 
1923;  sample  spec.  18,  sec.  272,  N.  C.  & B.,  1923).  The  defect  was  not  aided  by 
the  allegation  that  the  possession  of  the  property  was  “without  proper  authority,” 
since  there  was  nothing  to  show  that  any  special  authority  was  necessary  to 
make  the  possession  legal. 

Article  122  (3),  Navy  Regulations,  1920,  makes  it  an  offense  for  enlisted  per- 
sonnel to  have  in  their  possession  without  permission  from  proper  authority  any 
article  of  wearing  apparel  or  bedding  belonging  to  any  person  in  the  Navy  other 
than  themselves.  The  alleged  offense  in  this  case  was  not  in  violation  of  this 
regulation  (C.  M.  O.  6,  1931,  12). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  proceedings, 
finding,  and  sentence  (File:  MM-Brolawies,  Edward  L/A17-22  (320217),  Feb.  17, 
1932). 


1.  CHARGES  AND  SPECIFICATIONS  : specification  not  supporting  charge — 

defective;  inconsistent  allegations — “negligence”  and  “wilfulness” 
distinguished. 

2.  EVIDENCE : admission  against  interest — admissibility. 

Accused  was  convicted  of  the  following  charges:  (I)  Drunkenness  (on  duty)  ; 
(II)  “Conduct  to  the  prejudice  of  good  order  and  discipline”  (using  abusive, 
obscene,  and  threatening  language  toward  his  superior  officer)  ; and  (III)  “Negli- 
gence in  obeying  orders.” 

(1)  The  specification  under  charge  III  read  in  part  as  follows : 

“In  that  * * * did,  wilfully  and  knowingly  neglect  and  fail  to  obey 

the  aforesaid  order  in  that  * * 

This  specification  fails  to  follow  the  specimens  set  forth  in  section  240,  Naval 
Courts  and  Boards,  1923,  does  not  support  the  charge  under  which  it  was  pre- 
ferred and  is,  in  itself,  fatally  defective.  The  allegation  that  the  accused  know- 
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ingly  and  [P.  13]  wilfully  failed  to  obey  is  incompatible  with  the  allegation 
of  negligence  in  obeying. 

“Negligence  and  wilfulness  are  the  opposites  of  each  other.  They  indi- 
cate radically  different  mental  states.” 

( See  133  Federal  Reporter  636 ; 200  U.  S.  616. ) 

The  same  distinction  between  negligence  and  wilfulness  was  made  by  the 
U.  S.  Circuit  Court  of  Appeals,  Seventh  Circuit  (64  Fed.  823),  where  the  court 
held  that — 

“Negligence  is  negative  in  its  nature,  implying  the  omission  of  duty, 
and  excludes  the  idea  of  wilfulness.  Wilfulness  or  intentional  injury 
implies  positive  and  aggressive  conduct  and  not  the  mere  negligent  omis- 
sion of  duty.” 

Also  see  135  Fed.  74 ; 89  Fed.  374 ; 173  Fed.  431. 

The  words  “wilfully  and  knowingly”  cannot  be  rejected  as  surplusage  in 
the  above  specification.  An  indictment  which  is  repugnant  in  a material  part 
is  altogether  bad  (Clark’s  Criminal  Procedure,  p.  171).  It  has  been  held  (see 
24  S.  W.  1015)  that  an  indictment  is  bad  which  charges  that  the  defendant 
“wilfully  and  with  culpable  negligence  did  kill.”  In  that  case  the  court, 
affirming  a judgment  quashing  the  indictment,  said: 

“If  the  killing  was  ‘wilful,’  as  charged  in  the  indictment,  then  it  could 
not  have  been  accidental,  or  by  ‘culpable  negligence.’  The  terms  are  incon- 
sistent as  they  cannot  both  be  true.  If  the  killing  was  by  ‘culpable  negli- 
gence,’ then  it  was  not  ‘intentional.’  ” 

In  view  of  the  foregoing,  the  proceedings  and  findings  on  charge  III  and 
the  specification  thereunder  were  set  aside. 

(2)  During  the  course  of  the  trial,  accused  made  a motion  to  strike  out 
the  following  testimony,  on  the  grounds  that  it  was  incompetent,  irrelevant, 
and  immaterial  in  that  it  neither  proved  nor  attempted  to  disprove  any  issue 
before  the  court: 

“On  Saturday  morning  the  accused  came  to  me  and  asked  me  if  I was 
on  patrol  at  the  dance.  I told  him  no.  He  told  me  that  he  did  not  know 
what  happened  last  night,  the  only  thing  he  remembered  was  being  exam- 
ined by  the  doctor,  and  was  pronounced  sober  but  had  been  drinking.” 

The  convening  authority  expressed  the  opinion  that  the  court  erred  in  not 
sustaining  the  objection  of  the  accused  in  this  instance. 

The  above  testimony  sets  forth  an  apparently  voluntary  statement  made 
by  the  accused  which,  while  merely  self-serving  with  respect  to  charge  II,  was 
also  an  admission  against  interest  with  respect  to  charge  I,  and  as  such  was 
clearly  admissible  (sec.  361,  Naval  Courts  and  Boards,  1923).  In  view  of 
that  [P.  14]  fact,  held  that  the  court  did  not  err  in  refusing  to  sustain  the 
motion  of  the  accused  in  this  instance  (File:  MM-Searle,  Corden  B/A17-20 
(311223),  Feb.  9,  1932,  approved  Feb.  16,  1932). 


CHARGES  AND  SPECIFICATIONS : specification  to  be  laid  under  specific 

CHARGE  PROVIDED. 

Specification  under  the  charge  “Conduct  to  the  prejudice  of  good  order  and 
discipline”  alleged  the  use  of  disrespectful  language  toward  a superior  officer. 
Specification  under  the  charge  “Scandalous  conduct  tending  to  the  destruction 
of  good  morals”  alleged  assaulting  and  biting  another. 

Held,  that  these  specifications  should  have  been  preferred  under  more  spe- 
cific charges  (sec.  195,  Naval  Courts  and  Boards,  1923).  Had  the  pleader 
alleged  in  the  specification  under  the  charge  first  referred  to  above  that  the 
words  were  spoken  in  a disrespectful  manner,  this  specification  would  then 
have  supported  the  charge  of  “Disrespectful  in  language  to  his  superior  officer 
while  in  the  execution  of  his  office.”  The  language  alleged  was  disrespectful 
in  itself,  and  therefore  the  convening  authority  should  have  included  this 
additional  allegation  in  the  specification  in  order  to  prefer  it  under  the  more 
specific  charge  (sec.  237,  Naval  Courts  and  Boards,  1923).  Since  the  specifi- 
cation under  the  other  charge  referred  to  above  supported  the  charge  of 
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“Unlawfully  wounding  another”  it  should  have  been  laid  thereunder  instead 
of  under  the  general  charge  (sec.  295,  Naval  Courts  and  Boards,  1923). 

In  view  of  the  fact  that  the  specifications  in  question  properly  alleged  offenses, 
that  no  objection  was  made  by  the  accused  as  to  the  charges  under  which 
they  were  laid,  and  since  the  sentence  adjudged  was  not  excessive  for  the 
proper  charges,  the  substantial  rights  of  the  accused  were  not  prejudiced  (sec. 
741  (b),  Naval  Courts  and  Boards,  1923;  C.  M.  O.  12-1928,  7;  C.  M.  O.  1-1929, 
28;  File:  MM-Williamson,  Edward  L/A17-20  ( 320106),  Jan.  29,  1932). 


FINDINGS:  specification,  after  plea  of  guilty. 

Although  the  accused  pleaded  guilty,  the  finding  of  the  court  upon  the  specifi- 
cation read  “The  specification  of  the  charge  proved.” 

The  above  finding  violated  the  provisions  of  section  680,  Naval  Courts  and 
Boards,  1923,  which  provides  that  “When  the  accused  pleads  guilty,  the  proper 
finding  is,  for  the  specification,  ‘proved  by  plea.’  ” Held,  however,  that  this 
irregularity  was  not  of  sufficient  gravity  to  affect  adversely  the  validity  of 
the  proceedings  in  the  case  (File:  MM-Fox,  Jack  H/A17-20  (320105),  Feb.  4, 
1932,  approved  Feb.  9,  1932). 


[P.  15]  MANSLAUGHTER : voluntary  and  involuntary,  distinguished. 

Accused  was  convicted  of  “Conduct  to  the  prejudice  of  good  order  and  disci- 
pline” (manslaughter).  The  court  sentenced  the  accused,  in  addition  to  reduc- 
tion in  rating  and  bad-conduct  discharge,  to  confinement  with  accessories  for 
five  years.  The  convening  authority  approved  the  proceedings,  findings,  and 
sentence  and  reduced  the  confinement  and  accessories  to  four  years. 

The  evidence  introduced  at  the  trial  of  this  case  showed  that  the  accused 
struck  his  wife  several  times  with  his  open  hand  after  she  had  thrown  a butcher 
knife  at  him.  The  wife  died  about  eight  hours  later  and  an  autopsy  showed 
the  cause  of  her  death  to  have  been  an  intracranial  hemorrhage.  The  court 
by  their  findings  fixed  the  blows  of  the  accused  as  the  cause  of  the  hemorrhage. 

Manslaughter  is  defined  by  sections  274  and  275  of  the  Penal  Code  (sec.  294, 
N.  C.  & B.),  which  definition  shows  the  distinction  between  voluntary  and  in- 
voluntary manslaughter.  In  all  cases  of  vountary  manslaughter  there  is  an 
intention  to  kill  or  an  intention  to  inflict  great  bodily  harm  from  which  such 
intention  may  be  implied  (Clark  and  Marshall  on  Crimes,  third  edition,  sec. 
258).  The  absence  of  an  intent  to  kill  or  to  inflict  great  bodily  harm  dis- 
tinguishes involuntary  manslaughter  from  voluntary  manslaughter  (Clark  and 
Marshall  on  Crimes,  third  edition,  sec.  262). 

Held,  that  the  facts  set  forth  above  indicated  no  intention  on  the  part  of 
the  accused  to  kill  the  deceased  or  to  do  great  bodily  harm  to  her.  Accordingly, 
the  offense  proved  was  that  of  involuntary  manslaughter  and  the  sentence  as 
reduced  by  the  convening  authority  was  in  excess  of  the  limitation  prescribed 
for  that  offense  (sec.  720,  note  1,  Naval  Courts  and  Boards,  1923). 

In  view  of  the  above,  the  period  of  confinement  with  corresponding  accessories 
was  reduced  to  three  years  (File:  MM-Jones,  John  R/A17-20  (311230),  Feb.  9, 
1932,  approved  Feb.  16,  1932). 


SENTENCES:  confinement  at  hard  labor — reduction  in  rating;  discharge. 

Accused,  machinist’s  mate  second  class,  U.  S.  Navy,  was  sentenced  to  be 
reduced  to  the  rating  of  fireman  second  class,  confinement  for  a period  of  six 
months,  and  accessories  as  prescribed  by  section  883,  Naval  Courts  and  Boards, 
1923. 

In  view  of  the  provisions  of  footnote  28,  section  883,  Naval  Courts  and 
Boards,  1923,  the  accused  should  have  been  reduced  to  the  rating  of  apprentice 
seaman,  that  being  the  lowest  rating  of  the  branch  of  the  service  to  which  he 
belonged.  (See  sec.  953,  footnote  74,  Naval  Courts  and  Boards,  1923.) 

[P.  16]  Inasmuch  as  the  sentence  adjudged  involved  imprisonment,  the  court 
should  have  included  dishonorable  or  bad-conduct  discharge  (sec.  696,  Naval 
Courts  and  Boards,  1923). 

Subject  to  the  foregoing,  the  sentence  was  held  legal  (File:  MM-Williamson, 
Edward  L/A17-20  (320106),  Jan.  29,  1932,  approved  Feb.  9,  1932). 
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ATTACHMENT : service  and  levy  of,  on  u.  s.  naval  proving  ground. 

Held , that  there  does  not  exist  any  power  or  right  of  the  authorities  of  the 
State  of  Virginia  to  levy  an  attachment  on  either  Government  or  private  prop- 
erty located  within  the  Naval  Proving  Ground,  Dahlgren,  Va.,  for  the  reason 
that  such  property  is  not  situated  within  the  State  and  is  noj;  subject  to  the 
control  or  disposal  of  any  State  court  (File:  A17-8  (320120),  Feb.  15,  1932, 
citing  Foley  v.  Shriver,  81  Va.  573 ; Bank  v.  Byrum,  110  Va.  708,  67  S.  E.  349, 
and  cases  cited  therein ; Surplus  Trading  Co.  v.  Cook,  281  U.  S.  647 ; United 
States  v.  Unzeuta,  281  U.  S.  138;  Arlington  Hotel  v.  Fant,  278  U.  S.  439; 
Sinks  v.  Reese,  19  Ohio  St.,  306;  Concessions  Co.  v.  Morris,  186  P.  655;  Lowe  v. 
Lowe,  133  A.  729;  Nikis  v.  Virginia,  131  S.  E.  236,  46  A.  L.  R.  219;  L.  R.  N.  A., 
1929  Supp.,  p.  10 ; Virgina  Code  of  1930,  secs.  6379  et  seq. ; id.,  sec.  19a ; modifying 
Sec.  Navy  decision  of  Oct.  21,  1931,  file  A17-8  (311005)). 


LEASES : improvements  erected  on  leased  land — removal,  naval  home  wharf 

PROPERTY,  PHILADELPHIA. 

Lessee  of  Naval  Home  wharf  property,  Philadelphia,  having  made  various 
improvements  on  leased  premises,  consisting  of  heating  equipment,  toilets,  wash- 
stands,  and  cyclone  fence,  requests  permission  to  remove  said  improvements. 

Held,  no  objection  would  be  interposed  by  the  Navy  Department  to  the  re- 
moval of  the  buildings  and  fixtures  thereon,  provided  the  lessee  upon  termina- 
tion of  the  lease  return  the  property  in  good  condition,  order  and  repair,  as 
provided  by  terms  of  the  lease  (File:  NV1/N15  (510411),  Feb.  3,  1932). 


1,  4.  MEDICAL  CORPS : number  of  officers  authorized  in,  with  rank  of 

REAR  ADMIRAL. 

2,  4.  SELECTION  BOARDS,  STAFF:  when  to  be  convened. 

3.  EQUALIZATION  ACT:  method  of  computing  number  to  be  furnished 
staff  selection  boards;  SECTION  16  of  act  construed. 

(1)  Under  the  Staff!  Equalization  Act  of  June  10,  1916  (44  Stat.  717),  ad- 
vancements to  the  rank  of  rear  admiral  are  not  [P.  17]  authorized  to  fill 
vacancies  but  depend  upon  the  rate  of  promotion  to  the  grade  of  read  admiral 
in  the  line  of  the  Navy,  subject  to  the  limitation  that  there  shall  not  at  any 
time  be  “more  than  four  officers  of  the  Medical  Corps  with  the  permanent  rank 
of  rear  admiral,  exclusive  of  additional  numbers.”  Accordingly,  held,  that  the 
fact  that  there  may  be  only  three  officers  with  the  rank  of  rear  admiral  on  the 
active  list  of  the  Medical  Corps  does  not  of  itself  authorize  the  advancement  of 
another  officer  to  that  rank,  but  such  advancement  may  legally  be  made  only 
in  the  event  that  computations  made  by  the  Secretary  of  the  Navy  in  accord- 
ance with  the  aforesaid  act,  based  upon  the  rate  of  promotion  in  the  line  of 
the  Navy,  shall  disclose  that  one  more  officer  may  be  recommended  for  advance- 
ment to  the  rank  of  rear  admiral  in  the  Medical  Corps. 

(2)  Section  16  of  the  Staff  Equalization  Act  provides  in  part  that  boards  to 
recommend  staff  officers  for  advancement  to  the  rank  of  rear  admiral  shall  be 
appointed  by  the  Secretary  of  the  Navy  “as  soon  as  practicable  after  the  Presi- 
dent has  approved  the  report  of  each  line  selection  board  hereafter  submitted 
to  him.”  No  selection  board  having  been  convened  for  the  rank  of  rear  ad- 
miral in  the  Medical  Corps  since  the  President’s  approval  of  the  report  of  the 
last  line  selection  board,  held,  that  it  would  be  in  compliance  with  the  letter 
of  the  law  for  the  Secretary  of  the  Navy  to  appoint  a medical  selection  board 
for  the  rank  of  rear  admiral,  but  that  the  statute  does  not  contemplate  the 
doing  of  a useless  thing  and  there  would  be  no  purpose  in  appointing  such  a 
board  if  the  computations  made  in  accordance  with  the  statutory  requirements 
should  disclose  that  there  is  no  number  which  might  legally  be  furnished  the 
board  for  recommendation  for  selection. 

(3)  Section  16  of  the  Staff  Equalization  Act  (supra)  further  provides  in  part 
that  in  making  computations  to  determine  the  number  to  be  furnished  a staff 
selection  board  no  staff  officer  shall  be  counted  who  was  included  in  any  pre- 
ceding computation  for  the  same  rank.  Held,  that  in  those  cases  where  the  limi- 
tation on  the  number  of  rear  admirals  in  the  Medical  Corps  might  preclude  the 
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Secretary  of  the  Navy  from  furnishing  a selection  board  with  the  full  number 
determined  by  the  computation  which  he  was  required  to  make  for  that  purpose, 
the  effect  of  the  act  is  to  exclude  from  subsequent  computations  only  those 
officers  of  the  Medical  Corps  who  had  actually  been  counted  in  arriving  at  the 
number  furnished  the  preceding  board;  for  example,  if  including  all  eligible 
captains  of  the  Medical  Corps  when  making  a computation  for  the  rank  of  rear 
admiral  the  result  should  be  exactly  two,  whereas  only  one  could  be  furnished 
the  board  because  of  the  limitation  on  the  number  of  officers  with  the  rank  of 
rear  admiral  in  [P.  18]  that  corps,  it  would  follow  that  only  one-half  of  the 
eligible  captains  in  the  Medical  Corps  were  actually  counted  in  arriving  at  the 
figure,  one,  which  would  be  the  number  furnished  the  board  in  that  case ; hence, 
when  making  the  next  succeeding  computation  it  could  not  correctly  be  asserted 
that  all  eligible  captains  of  the  Medical  Corps  had  been  included  in  the  preced- 
ing computation.  Accordingly,  under  such  circumstances  there  should  be  in- 
cluded in  the  succeeding  computation  a number  of  captains  in  the  Medical  Corps 
equal  to  one-half  the  number  who  were  eligible  (but  not  counted)  when  the  pre- 
ceding computation  was  made,  the  effect  being  substantially  the  same  as  though 
the  excess  of  one  left  over  from  the  preceding  computation  were  carried  forward 
and  added  to  the  number  which  would  be  obtained  if  all  eligible  captains  in  the 
Medical  Corps  on  the  date  of  the  preceding  computation  were  regarded  as  having 
been  included  in  that  computation  and  were  for  that  reason  excluded  from  the 
new  computation. 

(4)  If,  upon  reexamination  of  previous  computations  in  the  light  of  the 
interpretation  now  placed  upon  the  law  with  respect  to  the  making  of  computa- 
tions thereunder,  it  should  be  found  that  a computation  made  at  this  time  “as  of 
the  date  of  the  approval  by  the  President  of  the  last  preceding  line  selection 
board”  would  result  in  a number  which  may  be  furnished  a medical  selection 
board  for  the  rank  of  rear  admiral  in  accordance  with  section  16  of  the  Staff 
Equalization  Act  (supra),  held,  that  the  statute  is  mandatory  that  such  a board 
be  appointed  by  the  Secretary  of  the  Navy  as  soon  as  practicable;  otherwise, 
such  board  may  not  legally  be  appointed  at  this  time  to  recommend  one  officer 
for  advancement  to  the  rank  of  rear  admiral  in  the  Medical  Corps,  notwith- 
standing the  fact  that  there  are  now  only  three  officers  of  that  rank  on  the 
active  list  of  the  Medical  Corps,  for  the  reason  that  the  law  providing  that  there 
shall  be  not  more  than  four  officers  on  the  active  list  of  the  Medical  Corps  with 
the  rank  of  rear  admiral,  exclusive  of  additional  numbers,  merely  prescribes  a 
maximum  number  wliich  shall  not  be  exceeded  and  is  not  to  be  interpreted  as 
authorizing  that  number  at  all  times  and  in  all  events  independent  of  the 
computations  made  by  the  Secretary  of  the  Navy  (File:  EN/A17-31  (320119), 
Feb.  11,  1932). 


PAY  : RETIRED OFFICER  ADVANCED  TO  RANK  OF  VICE  ADMIRAL  UPON  RETIREMENT 

BECAUSE  OF  DUTY  WITH  ISTHMIAN  CANAL  COMMISSION,  COMPTROLLER  GENERAL’S 
DECISION. 

An  officer  of  the  Medical  Corps  of  the  Navy  with  the  rank  of  rear  admiral  was 
placed  on  the  retired  list  January  1,  1932,  with  the  rank  of  vice  admiral  “in 
accordance  with  the  provisions  of  section  1027,  title  10,  U.  S.  Code.” 

[P.  19]  The  officer  so  retired  requested  that  he  be  credited  retired  pay  at  the 
rate  of  $8,250  per  annum  (75  per  centum  of  $11,000),  based  on  the  pay  of  a 
lieutenant  general  in  the  Army,  citing  sections  1261,  1274,  1466,  Revised  Statutes, 
and  the  act  of  March  3,  1899  (30  Stat.  1007),  to  support  his  contention  that  the 
pay  of  a vice  admiral  in  the  Navy  is  assimilated  to  the  pay  of  a lieutenant 
general  in  the  Army ; also,  decision  of  the  Comptroller  General  of  September  16, 
1929  (A-28422),  which  allowed  that  rate  of  retired  pay  to  an  officer  of  the  Army 
retired  in  the  rank  of  lieutenant  general  under  section  3 of  the  act  of  March  4, 
1915  (38  Stat.  1190). 

In  his  decision  of  January  28,  1932  (A-40331),  the  Comptroller  General,  after 
reviewing  the  statutes  relative  to  the  rank  of  vice  admiral  in  the  Navy,  stated 
that  “it  must  be  concluded  that  there  is  no  permanent  grade  or  rank  on  the 
active  or  retired  list  in  the  United  States  Navy  higher  than  the  grade  of  rear 
admiral  to  which  any  officer  of  that  service  can  be  promoted;  also,  that  there 
is  no  law  authorizing  permanent  rates  of  pay  on  the  active  or  retired  list  in  the 
Navy  for  vice  admirals.”  Accordingly,  he  held,  that  the  officer  in  question  was 
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entitled  only  to  the  retired  pay  based  on  the  active  pay  of  the  rank  of  rear 
admiral  in  the  Navy,  which  rank  he  held  on  date  of  retirement  (File: 
OR/L16-4  (21)  (311218)). 


RADIO  : U.  S.  SHIPPING  board  merchant  fleet  corporation  messages  handled 

OVER  U.  S.  NAVAL  COMMUNICATION  CIRCUITS. 

Held,  that  the  naval  radio  stations  may  legally  accept  messages  for  forward- 
ing as  “Official  Government  business”  over  Government  communication  circuits  to 
and  from  ships  owned  by  the  United  States  Shipping  Board  Merchant  Fleet 
Corporation  and  from  managing  operators  and  their  agents  when  certified  by 
the  sender  as  being  on  Shipping  Board  business. 

The  decision  as  to  whether  a message  is  on  Shipping  Board  business  that  may 
be  properly  handled  as  “Official  Government  business”  is  a question  of  fact  that 
must  in  each  instance  be  determined  solely  by  the  sender  who  has  been  desig- 
nated by  the  Fleet  Corporation  as  its  agent  for  that  purpose  (File:  A6-1 
(10) /EU  (320120),  Feb.  1,  1932,  considering  par.  1,  Merchant  Marine  Act  of 
1920,  41  Stat.  988,  ch.  250,  expressly  confirmed  by  par.  1,  of  the  Merchant  Marine 
Act  of  1928,  45  Stat.  689,  ch.  675,  46  U.  S.  G.,  sec.  891;  citing  Emergency  Fleet 
Corporation,  United  States  Shipping  Board  v.  Western  Union  Telegraph  Company, 
275  U.  S.  421). 

C.  M.  0.  3—1932 

[P.  7]  CHARGES  AND  SPECIFICATIONS:  specification  defective — duplic- 
ity ; CURED  BY  PLEA  OF  GUILTY  | DECK  COURT. 

Accused  pleaded  guilty  to  a deck-court  specification  alleging  that,  without 
authority,  he  absented  himself  from  duty  for  a period  of  about  one  hour,  and 
that  when  he  returned  on  board  ship,  he  had  the  odor  of  intoxicating  liquor 
on  his  breath  and  had  plainly  been  indulging  in  intoxicating  liquor  while  on 
duty. 

Held,  that  the  specification  in  this  case  was  duplicitous  in  that  it  attempted 
to  allege  two  separate  offenses,  first,  that  the  accused  remained  absent  from 
his  station  and  duty  without  leave,  and,  second,  indulging  in  intoxicating  liquor 
while  on  duty.  Offenses  of  a perfectly  distinct  nature  must  not  be  included  in 
one  and  the  same  specification,  but  each  offense  should  be  made  the  subject  of 
a distinct  specification  (sec.  192,  Naval  Courts  and  Boards,  1923).  Failure, 
however,  to  allege  the  offenses  in  separate  specifications  is  a mere  formal  defect, 
waived  by  the  accused  in  failing  to  object  to  the  form  of  the  specification  and 
was  cured  by  his  plea  of  guilty  (C.  M.  O.  2,  1930,  13;  File:  MM-Harshman, 
Watson  E/A17-22  (320331),  March  31,  1932). 


[P.  8]  CHARGES  AND  SPECIFICATIONS  : specification  defective,  failing  to 
allege  an  offense;  attempt  to  commit  an  offense — essential  ele- 
ments; DECK  COURT. 

A deck-court  specification  alleged  that  accused,  having  “been  placed  under 
arrest  by  lawful  order  * * *,  did,  while  a prisoner  * * * in  a truck  then 

being  used  by  said  naval  shore  patrol,  attempt  to  break  arrest  and  to  leave 
said  truck.” 

This  specification  was  held  fatally  defective  in  that  it  failed  to  allege  an 
offense.  Section  213,  Naval  Courts  and  Boards,  1923,  sets  out  the  essential 
elements  of  an  attempt  to  commit  a crime,  and  includes  “(2)  performance  of 
some  act  toward  the  commission  of  the  crime,  * * The  allegation  in  the 

above  specification,  as  quoted,  was  a mere  conclusion  of  the  pleader  and  was 
insufficient,  unsupported  by  any  averment  of  the  act  or  acts  constituting  the 
attempt,  to  state  an  offense  of  which  a court  martial  could  take  cognizance 
(C.  M.  O.  7,  1931,  13). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  proceedings 
and  finding  on  the  specification  in  question  (File:  MM-Smith,  Frank  D/A17-22 
(320304),  March  4,  1932). 
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CHARGES  AND  SPECIFICATIONS : specification  defective,  falling  to  allege 

an  OFFENSE ; ATTEMPT  TO  COMMIT  AN  OFFENSE — ESSENTIAL  ELEMENTS  ; DECK 

COURT. 

A deck-court  specification  alleged  that  accused  “did  * * * conceal  said 
bottles  containing  intoxicating  liquor  upon  his  person,  and  he  * * * did 
therein  and  thereby,  then  and  there,  wrongfully  attempt  to  take  on  board  said 
ship  intoxicating  liquor.” 

This  specification  was  held  fatally  defective  in  that  the  allegation,  as  quoted 
above,  was  a mere  conclusion  of  the  pleader  and  was  insufficient,  unsupported 
by  any  averment  of  the  act  or  acts  constituting  the  attempt,  to  constitute  an 
olfense  of  which  a court  martial  could  take  cognizance  (citing  sec.  200,  N.  C. 
& B.,  1923;  Naval  Digest,  1921,  p.  18,  “Attempt”).  As  to  the  essential  elements 
of  an  attempt  to  commit  a crime,  see  section  213,  Naval  Courts  and  Boards, 
1923. 

Attention  was  further  invited  to  section  272,  Naval  Courts  and  Boards,  1923, 
citing  the  particular  offense  of  attempting  to  take  on  board  ship  intoxicating 
liquor,  in  sample  specification  11.  It  will  be  noted  that  this  specification,  in 
addition  to  the  allegations  made  in  the  specification  now  under  consideration, 
contains  the  averment  that  the  accused  did  “board  a shore  boat  with  the  in- 
tention of  thereby  and  therefrom  boarding  said  ship.”  An  averment  of  this 
nature  is  necessary  in  order  to  show  some  act  which,  if  not  frustrated  by 
extraneous  circumstances,  would  result  in  the  consummation  of  the  offense 
attempted. 

The  mere  concealment  of  the  bottles  containing  intoxicating  liquor  by  the 
accused  on  his  person  is  nothing  more  than  preparation.  He  must  go  further 
than  mere  preparation,  and  do  some  [P.  9]  act  directly  tending  to  a carrying 
out  of  his  unlawful  intent  (sec.  123,  Clark  and  Marshall  on  Crimes).  For  a 
man  to  make  up  his  mind  to  commit  a crime  and  to  make  preparations  to  com- 
mit it,  is  not  an  attempt  (sec.  123,  Clark  and  Marshall  on  Crimes;  see  also  C.  M. 
O.  12,  1981,  10;  C.  M.  O.  5,  1930,  9). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  proceedings, 
finding,  and  sentence.  However,  in  this  connection  attention  was  invited  to 
section  649,  Naval  Courts  and  Boards,  1923  (File:  MM-Layman,  Joseph 
E/A17-22  ( 320304),  March  4, 1932;  see  also  File  MM-Miller,  Albert  Leroy/A17-21 
(320325),  March  25,  1932). 


COURTS  MARTIAL : use  of,  as  coercive  measure  to  compel  enlisted  man  to 

TAKE  OUT  AN  EDUCATIONAL  COURSE. 

SETTING  ASIDE:  sentence  disapproved  due  to  trivial  nature  of  offense, 

SUMMARY  COURT  MARTIAL. 

An  enlisted  man  pleaded  guilty  to  a summary  court-martial  specification, 
alleging  that,  having  been  lawfully  ordered  by  his  commanding  officer  to  take 
out  an  educational  course,  wilfully  disobeyed  said  lawful  order. 

The  proceedings,  finding,  and  sentence  in  this  case  were  held  legal  as  the 
order  appeared  to  be  lawful  within  the  terms  of  section  220,  Naval  Courts  and 
Boards,  1923.  However,  stated  that  “every  effort  should  be  made  to  avoid 
the  appearance  of  the  use  of  courts  martial  with  accompanying  punishment  as  a 
coercive  measure  to  compel  enlisted  men  to  perform  duties  of  a nature  generally 
considered  to  be  matters  of  competition  and  which  affect  a ship’s  standing  in 
such  competition.” 

The  proceedings  and  findings  were  approved,  but  the  sentence,  a bad-conduct 
discharge,  was  disapproved  in  view  of  the  trivial  nature  of  the  offense  and  the 
indesirability  of  having  a bad-conduct  discharge  depend  upon  the  offense  set 
forth  in  the  specification  (File:  MM-Barker,  Robert  A/A17-21  (320311),  March 
22,  1932). 


PLEA : recording  of,  two  or  more  specifications,  deck  court. 

Two  specifications  were  preferred  against  an  accused.  The  record  showed 
that  he  was  arraigned  and  pleaded  “Guilty.”  Inasmuch  as  two  specifications 
were  preferred,  the  procedure  set  forth  in  section  643,  Naval  Courts  and  Boards, 
1923,  should  have  been  followed.  As  the  findings  indicated  that  the  accused 
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was  given  an  opportunity  to  plead  to  each  of  the  specifications,  the  failure  to 
follow  the  proper  procedure  in  recording  his  pleas,  although  irregular,  was  not 
of  such  a nature  as  to  invalidate  the  proceedings  (File:  MM-Smith,  Frank 
D/A17-22  (320304),  March  4,  1932). 


[P.  10]  SUMMARY  COURTS  MARTIAL:  errors  which  do  not  invalidate. 

The  following  error  and  omissions  were  noted  in  the  record  of  proceedings  of 
a summary  court  martial,  which,  while  not  of  sufficient  gravity  to  invalidate  the 
proceedings,  were  pointed  out  for  the  information  and  future  guidance  of  the 
court  and  convening  authority: 

(a)  The  accused  having  pleaded  guilty  to  eight  specifications  preferred  against 
him,  the  record  showed  that  he  was  duly  warned  as  to  the  effect  of  his  “plea,” 
whereas  he  should  have  been  warned  as  to  the  effect  of  his  “pleas.” 

(&)  The  accused  made  an  oral  statement,  but  the  record  did  not  show  that 
the  substance  of  section  590A  Naval  Courts  and  Boards,  1923,  had  been  carefully 
explained  to  him.  (See  sec.  949  (64),  Naval  Courts  and  Boards,  1923.) 

(c)  The  record  also  failed  to  show  that  the  case  in  question  was  published  to 
the  command,  as  required  by  section  964  (93),  Naval  Courts  and  Boards,  1923. 

The  record  of  proceedings  was  returned  to  the  convening  authority  for  pub- 
lication and  proper  entry  in  regard  thereto  (File:  MM-Gehrke,  Herman  J. 
E/A17-21  (320308),  March  8, 1932). 


1.  THEFT  : STEALING  PROPERTY  OF  THE  UNITED  STATES  INTENDED  FOR  THE  MILITARY 

OR  NAVAL  SERVICE  THEREOF  DISTINGUISHED  FROM  THEFT  OF  COAST-GUARD 

PROPERTY. 

2.  VALUE:  proof  of,  where  alleged  in  specification;  exceptions  and  substi- 

tutions TO  BE  MADE  IN  FINDINGS  WHERE  SUBSTANTIAL  VARIANCE  BETWEEN 

AMOUNT  ALLEGED  AND  AMOUNT  PROVED. 

3.  CRITICISM  OF  COURTS  MARTIAL : judge  advocate  criticized  for  failure 

TO  ADDUCE  CERTAIN  EVIDENCE. 

4.  JUDICIAL  NOTICE : navy  regulations. 

Accused  was  tried  on  the  following  charges,  one  specification  under  each 
charge : 

I.  Theft  (of  a Colt  automatic  forty-five  caliber  pistol,  the  property  of  the 
United  States  intended  for  the  U.  S.  Coast  Guard. 

II.  Scandalous  conduct  tending  to  the  destruction  of  good  morals  (receiving 
the  pistol  covered  by  the  specification  of  the  first  charge,  knowing  it  to  have 
been  stolen. 

III.  Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy 
(unauthorized  possession  of  wearing  apparel  belonging  to  another  person  in 
the  Navy). 

He  was  acquitted  of  the  first  charge  and  convicted  of  the  second  and  third 
charges. 

(1)  It  was  apparent  from  the  judge  advocate’s  argument  to  the  court  that  he 
was  under  a misapprehension  as  to  the  exact  offense  alleged  by  the  specification 
of  the  first  charge.  He  referred  to  the  limitation  of  punishment  for  the  offense 
of  “Stealing  [P.  11]  property  of  the  United  States  intended  for  the  military 
or  naval  service  thereof,”  which  offense  is  chargeable  under  article  14,  paragraph 
8,  Articles  for  the  Government  of  the  Navy.  Inasmuch  as  the  pistol  in  this  case 
was  alleged  to  have  been  the  property  of  the  Coast  Guard,  and  was  not  intended 
for  the  military  or  naval  service  of  the  United  States,  the  offense  was  chargeable 
under  article  8,  paragraph  1,  Articles  for  the  Government  of  the  Navy,  as  simple 
theft,  rather  than  as  the  more  serious  offense  under  article  14.  An  argument  such 
as  that  made  by  the  judge  advocate  in  this  case  tends  to  mislead  the  court.  Inas- 
much, however,  as  the  trial  resulted  in  an  acquittal  on  the  first  charge,  this  mis- 
apprehension on  the  part  of  the  judge  advocate  did  not  operate  adversely  to  the 
accused’s  interest. 

(2)  The  specifications  of  the  first  and  second  charges  alleged  the  value  of  the 
stolen  article  to  have  been  about  $26.38.  The  only  evidence  adduced  touching 
upon  the  value  of  the  pistol  was  to  the  effect  that  it  had  been  given  in  settlement 
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of  a bill  of  about  $12,  and  later  sold  for  $15.  While  it  is  not  essential  that  the 
value  of  a thing  alleged  to  have  been  stolen  be  proved  exactly  as  alleged,  held, 
that  where  the  proportionate  variance  between  values  as  alleged  and  as  proved  is 
as  great  as  in  this  case,  the  court  should  make  exceptions  and  substitutions  in  its 
findings  (sec.  681,  Naval  Courts  and  Boards,  1923).  Failure  to  do  so,  however,  was 
not  considered  substantially  prejudicial  to  the  accused’s  interests  in  this  case,  and 
therefore  did  not  invalidate  the  proceedings  nor  necessitate  disapproval  of  the 
finding  on  the  specification  of  the  second  charge  (C.  M.  O.  12,  1922,  10). 

(3)  It  seemed  probable  that  the  judge  advocate  could  easily  have  proved  the 
value  of  the  pistol  to  have  been  as  alleged,  and  his  failure  to  adduce  evidence  for 
this  purpose  indicated  a lack  of  appreciation  on  his  part  of  the  exact  nature  of  his 
duties  in  the  conduct  of  a trial. 

(4)  It  was  further  noted  that  the  judge  advocate  caused  one  witness  to  read 
into  the  record  article  122  of  the  Navy  Regulations.  This  procedure  was  unneces- 
sary since  the  court  is  required  to  take  judicial  notice  of  Navy  Regulations,  and 
matters  of  which  judicial  notice  may  be  taken  need  not  be  proved  (sec.  530,  Naval 
Courts  and  Boards,  1923). 

Subject  to  the  above,  the  proceedings,  findings,  and  sentence  in  this  ease  were 
held  legal  (File:  MM  Pawlak,  August  L/A17-20  (311210),  February  26,  1932, 
approved  March  2,  1982). 


[P.  12]  ADJUSTED  COMPENSATION : adjusted  service  credit  in  case  op 

ENLISTED  MAN  WHOSE  STATUS  WAS  CHANGED  TO  “DURATION  OF  WAR.” 

Held,  that  an  individual  who  enlisted  in  the  Navy  for  a period  of  four  years 
and  charged  the  status  of  his  enlistment  to  “duration  of  the  war”  under  authority 
of  the  act  of  July  11,  1919  (41  Stat.  139),  having  performed  honorable  service  up 
to  that  time,  but  who  did  not  extend  his  enlistment  and  who  was  subsequently 
discharged  under  other  than  honorable  conditions,  is  not  entitled  to  receive  the 
benefits  of  the  World  War  Adjusted  Compensation  Act  (38  U.  S.  C.,  secs.  591  et 
seq. ; File:  MM/L13-2  ( 23)  (320220),  March  29,  1932). 


ADJUSTED  COMPENSATION:  application  lost,  subsequent  application  filed 

BY  MOTHER  OF  APPLICANT — VALIDITY  OF  CLAIM. 

Section  311  of  the  World  War  Adjusted  Compensation  Act,  as  amended  (38 
U.  S.  C.,  Supp.  V,  sec.  621 ) , provides  as  follows : 

“Where  the  records  of  the  War  Department  or  the  Navy  Department  show 
that  an  application,  disclosing  an  intention  to  claim  the  benefits  of  any  provi- 
sion of  this  chapter,  has  been  filed  on  or  before  January  2,  1935,  and  the  ap- 
plication cannot  be  found,  such  application  shall  be  presumed,  in  the  absence 
of  affirmative  evidence  to  the  contrary,  to  have  been  valid  when  originally 
filed.  In  such  case  the  Secretary  of  War  or  the  Secretary  of  the  Navy,  as 
the  case  may  be,  shall  not  be  required  to  transmit  to  the  director  the  applica- 
tion (as  provided  in  secs.  613  and  665  of  this  title)  unless  a new  application 
is  filed,  in  which  case  the  new  application  shall  be  considered  to  have  been 
filed  on  the  date  of  filing  of  the  lost  application  (May  19,  1924,  ch.  157,  sec. 
311,  as  added  May  29,  1928,  ch.  860,  sec.  4,  45  Stat.  948;  June  5,  1930,  ch. 
398,  sec.  1,  46  Stat.  496).” 

The  records  of  the  Navy  Department  show  that  one  Sheldon,  ex-seaman,  second- 
class,  U.  S.  Navy,  filed  an  application  for  adjusted  compensation  on  a date  un- 
known, which  was  returned  to  him  for  completion  on  October  10,  1924.  However, 
prior  to  such  return,  on  or  about  August  15,  1924,  the  man  disappeared  on  Lake 
Ontario  and  has  not  been  seen  or  heard  from  since  that  date.  The  application 
was  never  returned  to  the  Navy  Department,  but  on  or  about  January  15,  1925,  a 
new  application  was  filed  by  the  man’s  mother.  Affidavits  submitted  in  the  case 
indicate  that  the  original  application  was  lost. 

[P.  13]  Held , that  the  new  application  referred  to  in  section  311  of  the  amend- 
ment to  the  World  War  Adjusted  Compensation  Act,  supra,  is  a new  application 
filed  by  the  person  who  filed  the  original  application  and  in  lieu  of  his  original 
application  which  is  missing,  and  not  an  application  filed  by  another  in  his  or  her 
own  behalf.  Under  these  circumstances,  the  original  application  in  this  case,  filed 
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prior  to  January  2, 1935,  may  be  accepted  as  a valid  claim  in  accordance  with  the 
provisions  of  section  311  of  the  amendment  to  the  World  War  Adjusted  Com- 
pensation Act,  supra  (File:  MM/L13-2  (23)  (320218),  March  18,  1932). 


ADJUSTED  COMPENSATION : duty  with  troops — chief  pay  clerk  attached 

TO  DESTROYER  PAY  OFFICE,  FOURTH  NAVAL  DISTRICT,  NAVY  YARD,  PHILADELPHIA,  PA., 

FROM  JANUARY  15,  1918,  TO  JUNE  30,  1919. 

Question  whether  the  service  of  a chief  pay  clerk,  U.  S.  Navy,  between  the 
dates  of  January  15,  1918,  and  June  30,  1919,  comes  within  the  meaning  of 
section  202  (e)  of  the  World  War  Adjusted  Compensation  Act  which  states  that  in 
computing  adjusted  service  credit  no  allowance  shall  be  made  to  any  commis- 
sioned or  warrant  officer  performing  home  service  not  with  troops  and  receiving 
commutation  of  quarters  or  subsistence  for  the  period  of  such  service. 

During  the  period  in  question,  this  officer  was  attached  to  the  destroyer  pay 
office  in  charge  of  accounts  of  Destroyer  Force,  American  Waters,  fourth  naval 
district,  Navy  Yard,  Philadelphia,  Pa.,  and  performing  the  following  duties : 
January  15,  1918,  to  April  1,  1918,  assisting  on  pay  rolls  and  insurance  and  allot- 
ments ; no  additional  duties.  November  22,  1918,  to  January  14,  1919,  temporary 
duty  at  receiving  ship,  New  York,  as  pay  clerk.  January  15,  1919,  to  March  31, 
1919,  pay  clerk  and  in  charge  of  office.  April  1,  1919,  to  June  30,  1919,  assistant 
to  disbursing  officer ; in  charge  of  main  office.  During  this  period  he  received 
commutation  of  quarters  and  subsistence. 

It  appears  from  the  description  of  the  duties  performed  by  this  officer,  during 
this  period,  that  he  was  not  directly  administering  a particular  force  in  the 
field,  or  in  training,  or  performing  similar  duty.  It  therefore  appears  that  during 
this  period  he  was  performing  home  duty  not  with  troops  and  receiving  com- 
mutation of  quarters  and  subsistence.  Therefore,  held,  that  the  officer  in  ques- 
tion is  not  entitled  to  receive  adjusted  service  credit  for  service  at  the  Navy 
Yard,  Philadelphia,  Pa.,  for  the  period  between  the  dates  of  January  15,  1918, 
and  June  30,  1919  (File:  OO-Martin,  Clyde  S/P20-2  (4)  (320213),  March  1, 
1932,  citing  Navy  Dept,  decision  of  August  1,  1924,  file  29460-5 ; see  also  C.  M.  O. 
6,  1931,  p.  18). 


[P.14]  CONTRACTS : guaranty — legality  of,  corporation  having  interest 

IN  CONTRACT  ACTING  AS  GUARANTOR. 

Bid  for  furnishing  oil  separators  for  use  of  the  Navy  was  accompanied  by  a 
guaranty  executed  by  the  Ridgway  Manufacturing  Company,  a corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of  Pennsylvania  for  “the  manu- 
facture of  iron  or  steel  or  both  or  of  any  other  metal  or  article  of  commerce 
from  metal,  wood,  or  both.” 

Among  the  powers  conferred  generally  upon  corporations  organized  and 
existing  under  the  laws  of  Pennsylvania  by  section  5592,  Pennsylvania  Statutes, 
1920,  is  the  power  “to  enter  into  any  obligation  necessary  to  the  transaction  of  its 
ordinary  business.”  Section  5955  of  said  statutes,  defining  the  powers  of  iron 
and  steel  manufacturing  companies,  provides,  among  other  things,  “and  do  all 
such  other  acts  and  things  as  a successful  and  convenient  prosecution  of  said 
business  may  require.” 

It  appeared  that  part  of  the  business  of  the  Ridgway  Manufacturing  Company 
was  manufacturing  oil  separators  for  the  bidder  in  this  case,  and  that  it  had  con- 
tracted with  said  bidder  to  manufacture  oil  separators  for  use  of  the  Navy 
in  the  event  that  he  should  be  the  successful  bidder  therefor.  The  execution  of 
the  guarantee  above  mentioned  was  in  furtherance  of  the  business  of  the  Ridgway 
Manufacturing  Company  and  was  authorized  by  the  statutes. 

In  view  of  the  foregoing,  held,  that  the  bid  in  this  case  was  legally  guaranteed 
(File:  JJ10/L4-3  (320314),  March  22,  1932,  citing  Central  Lumber  Co.  v.  Keltoi', 
201  111.  503 ; 66  N.  E.  543,  and  other  cases) . 
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CONTRACTS : patented  articles — scope  of  standard  patent  clause;  crystal 

CONTROLLED  RADIO  TRANSMITTERS. 

Question  whether  the  standard  patent  indemnification  clause  approved  by  the 
President  June  10,  1927,  and  promulgated  by  the  Director  of  the  Bureau  of  the 
Budget  for  use  in  contracts  for  the  procurement  of  supplies  when  it  shall  be 
deemed  necessary  to  include  in  a contract  a clause  on  patents,  is  sufficient  to  pro- 
tect the  interests  of  the  Government  when  embodied  in  contracts  for  purchasing 
crystal  controlled  radio  transmitters,  and  whether  it  will  be  necessary  to  procure 
a license  under  such  pertinent  patents  as  may  issue  to  one  Dr.  G.  W.  Pierce 
on  pending  applications  for  patents  in  order  to  avoid  suit  for  infringement. 

It  appeared  that  crystal  controlled  radio  transmitters  were  specifically  required 
by  the  specifications  accompanying  contracts  under  which  a large  number  of 
transmitters  have  been  purchased  and  that  in  those  cases  the  contractors  either 
owned  or  were  licensed  under  the  then  existing  patents  covering  crystal  con- 
trolled features;  that  additional  patents  were  about  to  be  [P.  15]  issued  to 
Dr.  George  W.  Pierce,  and  that  those  patents  would  dominate  the  art  of  crystal 
controlled  transmitters. 

The  patent  indemnification  clause  referred  to  above  provides  that  the  con- 
tractor assume  all  liability  for  the  use  of  inventions  patented  or  not  patented 
at  the  date  of  the  contract  that  may  be  involved  in  the  apparatus  purchased 
under  the  contract  except  devices  required  by  the  specification,  the  use  of  which 
the  contractor  does  not  control.  As  the  prospective  patents  to  Dr.  Pierce  will 
cover  devices  that  were  called  for  by  and  delivered  under  the  Government  speci- 
fications, those  devices  come  within  the  specification  exception  from  the  liability 
of  the  contractors. 

Therefore,  and  as  the  issuing  of  a patent  covering  a device  that  w£>s  in  use 
before  the  issuing  of  the  patent  renders  the  user  liable  on  infringement  for  use 
after  the  patent  is  granted,  held,  that  the  Government’s  interests  are  not  so 
protected  by  the  clause  referred  to  above  that  it  will  be  free  from  liability  for  the 
infringement  of  patents  that  may  issue  to  Dr.  G.  W.  Pierce  covering  crystal  con- 
trolled radio  transmitters,  and,  further,  that  to  avoid  suit  for  infringement,  it  will 
be  necessary  to  procure  licenses  under  such  patents  as  may  issue  to  Dr.  Pierce 
(File:  A13-1  (310515-1),  March  18,  1932). 


JURISDICTION : STATE  OF  NEVADA  TO  REQUIRE  POST  EXCHANGE  BARBER,  MARINE 

BARRACKS,  NAVAL  AMMUNITION  DEPOT,  HAWTHORNE,  NEV.,  TO  OBTAIN  STATE  LICENSE. 

Held,  that  a Nevada  statute  requiring  that  barbers  obtain  a license  in  order 
to  practice  their  trade  in  that  State  has  no  application  to  the  post  exchange  barber 
shop,  located  in  the  marine  barracks  on  land  which  was  formerly  a part  of  the 
State  of  Nevada,  but  which  has  been  purchased  by  the  United  States  with  the  con- 
sent of  the  State  of  Nevada  for  use  as  part  of  the  naval  ammunition  depot  at  Haw- 
thorne (citing  U.  S.  Constitution,  art.  I,  sec.  8,  cl.  17 ; Fort  Leavenworth  R.  R.  Go. 
v.  Lowe,  114  U.  S.  525,  532 ; U.  8.  v.  Tucker,  122  Fed.  Rep.  518,  520 ; U.  S . v.  Cornell, 
25  Fed.  Cas.  No.  14867 ; 9 Op.  Atty.  Gen.  263  ; 7 Op.  Atty.  Gen.  573  and  628 ; State 
v.  Mack,  23  Nev.  359,  47  Pac.  763;  Foley  v.  Shriver,  81  Ya.  573  ; Bank  v.  Byrum, 
110  Ya.  708,  67  S.  E.  349;  Surplus  Trading  Co.  v.  Cook,  281  U.  S.  647;  U.  S.  v. 
Unzeula,  281  U.  S.  138 ; Arlington  Hotel  Co.  v.  Fant,  278  U.  S.  439 ; Sinks  v.  Reese. 
19  Ohio  St.  306 ; Concessions  Co.  v.  Morris,  186  Pac.  655 ; Lowe  v.  Lowe,  133  A.  729 ; 
Western  Union  Telegraph  Co.  v.  Chiles,  214  U.  S.  274;  see  also  Ohio  v.  Thomas , 
173  U.  S.  276,  281). 

Further  held,  that  wholly  aside  from  any  question  of  jurisdiction  over  the  land 
upon  which  the  said  barber  shop  is  located,  upon  authority  of  Johnson  v.  Mary- 
land, decided  by  the  Supreme  Court  of  the  United  States  on  November  8,  1920 
(254  U.  S.  51),  the  law  of  Nevada  cannot  constitutionally  be  construed  as  requir- 
ing [P.  16]  a post  exchange  barber  to  obtain  a license  from  the  State  as  a 
condition  precedent  to  the  performance  of  his  duties  as  .an  enlisted  man  of  the 
Marine  Corps.  (See  also  Pundt  v.  Pendleton,  167  Fed.  997;  and  Ohio  v.  Thomas , 
173  U.  S.  276,  283;  File:  KH(ll)/A17-2  (320302),  March  24,  1932.) 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 1715 

[C.  M.  O.  No.  3—1932] 


NAVAL  PETROLEUM  RESERVES : lease  requiring  lessee  to  space  wells  in 

CERTAIN  SPECIFIED  PROPORTION — INTERPRETATION  OF. 

Lease  entered  into  between  the  Record  Oil  Company  (lessee)  and  the  Govern- 
ment on  February  6,  1922,  provided,  among  other  things,  that  the  lessee  space  wells 
so  as  to  provide  an  average  of  not  less  than  one  well  to  each  ten-acre  tract  of  the 
leased  land.  The  lease  further  provided  that  when  it  was  proven  to  the  satisfac- 
tion of  the  Secretary  of  the  Interior  (jurisdiction  over  all  oil  and  gas  leases  on 
lands  in  naval  petroleum  reserves  was  transferred  to  the  Secretary  of  the  Navy 
by  act  of  February  25,  1928,  45  Stat.  148;  34  U.  S.  C.  Supp.  V,  sec.  324a),  that 
further  drilling  would  be  unprofitable  to  the  lessee,  “the  lessee  shall  have  the 
right  to  discontinue  drilling,  and,  upon  demand  of  the  Secretary  of  the  Navy,  shall 
surrender  and  relinquish  the  undeveloped  portion  of  the  leased  land.” 

It  appears  that  six  wells  have  been  drilled  on  this  40-acre  tract,  four  having 
been  completed  prior  to  the  execution  of  the  existing  lease.  But  only  three  wells 
are  at  present  capable  of  producing,  thus  causing  a ratio  of  15.5  acres  per  well. 
There  is  no  well  on  the  western  10-acre  tract  of  the  leased  area. 

Question  whether  lessee  must  secure  relief  from  the  provisions  of  its  lease 
referred  to  above  in  order  not  to  be  placed  in  a posture  of  noncompliance  with  the 
terms  of  the  lease. 

Held,  that  under  the  terms  of  the  lease  as  set  forth  above  the  Record  Oil  Com- 
pany is  not  authorized  to  discontinue  drilling  until  the  Secretary  of  the  Navy  is 
satisfied  that  such  drilling  would  be  unprofitable  to  the  said  company.  Moreover, 
the  Secretary  of  the  Navy  may,  in  the  exercise  of  reasonable  discretion,  grant  per- 
mission to  the  Record  Oil  Company  to  discontinue  drilling  operations  without 
requiring  the  lessee  to  surrender  and  relinquish  any  part  of  the  undeveloped  area 
of  the  leased  land  whenever  such  action  is  deemed  to  promote  the  public  welfare 
(File:  NZ8  (A-l)/L4^3  (17)  (311109),  March  26,  1982). 


NAVAL  PETROLEUM  RESERVES : royalty  on  gas  produced  from  lease  of — 

EXERCISE  OF  RIGHT  OF  ELECTION  AS  TO  TAKING  ROYALTY  IN  KIND  OR  CASH  IN  LIEU 

THEREOF. 

By  virtue  of  provisions  contained  in  a lease  between  the  U.  S.  Government  and 
the  Murvale  Oil  Company,  covering  certain  sections  embraced  within  Naval 
Petroleum  Reserve  No.  2,  California,  [P.  17]  there  accrue  to  the  Government 
as  owner  in  fee  certain  royalty  crude  oil  and  gas.  Under  the  lease  the  Government 
is  to  receive  twelve  and  one-half  per  centum  of  the  value  of  the  gas  in  the  field 
where  produced  where  the  average  production  per  day  for  the  calendar  month 
from  the  land  leased  is  less  than  3,000,000  cubic  feet,  and  sixteen  and  two-thirds 
per  centum  where  the  average  daily  production  is  3,000,000  cubic  feet  or  over. 
The  Government  may  elect  to  take  royalty  in  kind  or  cash  in  lieu  thereof. 

Since  June  1,  1927,  the  Navy  Department  has  taken  royalty  gas  from  all  leases 
in  Reserve  No.  2 in  kind  and  sold  it  to  the  Southern  California  Gas  Company 
under  a contract  with  that  company,  dated  May  3,  1927,  at  a price  of  six  cents 
per  thousand  cubic  feet. 

According  to  the  report  of  the  Director,  Naval  Petroleum  Reserves,  for  the 
months  of  July,  August,  and  September  1931,  the  Government  was  entitled  to  a 
royalty  of  7,048,000  cubic  feet  of  gas,  and  at  a price  of  six  cents  per  thousand  cubic 
feet,  it  should  have  received  from  the  Southern  California  Gas  Company  the 
amount  of  $122.88.  It  appeared,  however,  that  the  Southern  California  Gas 
Company  did  not  make  payments  direct  to  the  Government,  but  it  accepted  all 
the  gas  from  the  Murvale  Oil  Company  under  a contract  providing  for  payment 
of  five  cents  per  thousand  cubic  feet,  and  the  Murvale  Oil  Company  made  pay- 
ment to  the  Government  for  its  royalty  gas  on  the  basis  of  six  cents  per  thousand 
cubic  feet. 

Under  the  terms  of  the  contract  between  the  Murvale  Oil  Company  and  the 
Southern  California  Gas  Company,  the  Southern  California  Gas  Company  was 
obligated  to  take  a minimum  30,000,000  cubic  feet  of  gas  per  month,  an  aggregate 
of  90,000,000  during  the  months  of  July,  August,  and  September  1931.  The  gas 
company  actually  extracted  during  the  three  months  56,383,000  cubic  feet  of  gas 
and  under  the  terms  of  the  contract  was  obligated  to  pay  for  33,617,000  cubic 
feet  that  it  did  not  use.  Through  an  inadvertence,  according  to  the  report  of 
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money  received  by  the  Murvale  Oil  Company,  2,122,000  cubic  feet  of  gas  were 
added  to  the  33,617,000  cubic  feet  referred  to  above,  which  at  five  cents  per  thou- 
sand cubic  feet  amounts  to  $1,786.95. 

Although  the  Government  elected  to  and  did  take  royalty  in  kind,  the  Murvale 
Oil  Company  was  under  the  impression  that  the  Government  was  entitled  also 
to  twelve  and  one-half  per  centum  of  the  charge  for  royalty  gas  not  used  up  to 
the  minimum.  Thus,  in  addition  to  the  amount  of  $422.88  actually  due  the  Gov- 
ernment for  royalty  gas,  the  sum  of  $223.38  was  paid  to  the  Government.  Thus 
the  Government  accepted  six  cents  per  thousand  cubic  feet  for  its  royalty  gas 
taken  in  kind,  and  in  addition  accepted  royalty  on  a cash  basis  for  gas  not  ex- 
tracted from  the  Reserve  in  lieu  of  royalty  in  kind,  at  the  five-cent  rate. 

[P.  18]  Held,  that  the  United  States  having  elected  to  take  royalty  in  kind, 
and  having  received  it,  was  not  legally  entitled  to  any  part  of  the  cash  sums 
received  by  the  Murvale  Oil  Company  from  its  purchasers  for  failure  of  the 
purchasers  to  take  the  minimum  amount  contracted  for.  Further  held , that  the 
amount  of  $223.38  received  from  the  Murvale  Oil  Co.  in  effect  amounted  to  an 
advance  payment  of  future  royalties,  and  as  the  lease  was  still  in  force  proper 
adjustment  might  legally  be  made  (File:  NZ8  (A-1)/JJ7-1  (1)  (311109),  March 
5,  1932). 


RECORDS  : hospital,  veterans’  administration  patients — production  of,  where 

SUBPENAED  BY  CIVIL  COURT. 

The  World  War  Veterans’  Act  as  amended  (U.  S.  C.  and  Supp.  vol.,  title  38,  sec. 
456)  provides  in  part  as  follows: 

“All  files,  records,  reports,  and  other  papers  and  documents  pertaining  to 
any  claim  for  the  benefits  of  the  provisions  of  this  chapter,  whether  pending 
or  adjudicated,  shall  be  deemed  confidential  and  privileged  and  no  disclosure 
thereof  shall  be  made  except  as  follows : 

“(&)  Where  required  by  the  process  of  a United  States  court  to  be  pro- 
duced in  any  suit  or  proceeding  therein  pending  * * *. 

“Wherever  the  production  of  a file,  record,  report,  or  other  document  is 
required  or  permitted  by  this  section  a certified  copy  thereof  may  be  pro- 
duced in  lieu  of  the  original,  and  such  certified  copy  shall  be  received  in 
evidence  with  like  force  and  effect  as  the  original.”  (Italics  supplied.) 

Construing  this  act,  held,  that  officers  of  the  Navy  are  required  by  law  to  obey 
subpenas  duces  tecum  or  other  process  requiring  the  production  in  a United  States 
court  of  files,  records,  reports,  or  other  papers  or  documents  in  their  custody 
pertaining  to  any  claim  for  the  benefits  of  the  World  War  Veterans’  Act  and  that 
their  legal  duty  to  obey  the  process  of  a United  States  court  under  such  circum- 
stances cannot  be  made  to  depend  upon  prior  authorization  having  been  obtained 
from  the  Secretary  of  the  Navy.  Section  55,  Naval  Courts  and  Boards,  1923, 
insofar  as  it  prohibits  persons  in  the  naval  service  and  civil  employees  from 
producing  official  records  or  copies  thereof  in  a civil  court,  in  answer  to  sub- 
penas duces  tecum,  or  otherwise  “unless  authorized  by  the  Secretary  of  the  Navy,” 
was  not  intended  and  should  not  be  construed  to  apply  in  exceptional  cases  such 
as  this  where  Congress  has,  by  statutory  provision  enacted  for  the  guidance  of 
administrative  officers  of  the  Government,  required  that  a specified  class  of  public 
records  or  copies  thereof  shall  be  produced  whenever  required  by  the  process  of  a 
United  States  court  [P.  19]  in  any  suit  or  proceeding  therein  pending  (citing 
Gonzales:  v.  United  States,  298  Fed.  1003 ; RunJcle  et  al.  v.  United  States,  42  Fed. 
(2d)  804,  806;  United  States  v.  Cole,  45  Fed.  (2d)  339;  Massey  v.  United  States , 
46  Fed.  (2d)  78,  79;  Seattle  Title  Trust  Co.  v.  United  States,  49  Fed.  (2d)  818). 

In  view  of  the  foregoing,  the  following  instructions  were  issued  to  the  medical 
officer  in  command  of  the  U.  S.  naval  hospital,  Chelsea,  Mass.,  where  the 
question  arose : 

(1)  That  be  shall  obey  subpenas  duces  tecum  or  other  process  of  a United 
States  court  requiring  the  production  in  any  suit  or  preceding  therein  pending, 
of  records,  reports,  or  other  papers  or  documents  in  his  custody  pertaining  to  any 
claim  for  the  benefits  of  the  World  War  Veterans’  Act. 

(2)  That  he  shall  not  furnish  the  original  of  any  file,  record,  report,  or  other 
paper  or  document  in  obedience  to  any  such  subpena,  but  in  lieu  of  the  original 
he  shall  furnish  a certified  copy  thereof. 
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(3)  That  section  55,  Naval  Courts  and  Boards,  1923,  insofar  as  it  prohibits 
persons  in  the  naval  service  and  civil  employees  from  producing  official  records 
or  copies  thereof  in  a civil  court,  in  answer  to  subpenas  duces  tecum  or  otherwise, 
“unless  authorized  by  the  Secretary  of  the  Navy,”  does  not  apply  to  cases  in 
which  a subpena  duces  tecum  or  other  process  is  issued  by  a United  States  court 
requiring  the  production  in  any  suit  or  proceeding  therein  pending,  of  files, 
records,  reports,  or  other  papers  or  documents  pertaining  to  any  claim  for  the 
benefits  of  the  World  War  Veterans’  Act ; and  any  such  subpena  or  process  shall 
be  obeyed  without  prior  authorization  of  the  Secretary  of  the  Navy  in  specific 
cases. 

(4)  That  official  records  or  copies  thereof  shall  not  be  produced  in  any  civil 
court,  in  answer  to  subpenas  duces  tecum  or  otherwise,  without  prior  authoriza- 
tion having  been  obtained  from  the  Secretary  of  the  Navy,  except  in  the  special 
class  of  cases  hereinbefore  mentioned,  in  which  a subpena  duces  tecum  or  other 
process  is  issued  by  a United  States  court,  requiring  the  production  in  a suit 
or  proceeding  therein  pending  of  files,  records,  reports,  papers,  or  other  docu- 
ments pertaining  to  any  claim  for  the  benefits  of  the  World  War  Veterans’  Act 
(File:  A6-6  (2)  (310516),  March  5,  1932). 

C.  M.  O.  4—1932 

[P.  5]  CLEMENCY : recommendation  for,  approved. 

Lieutenant  Hugh  W.  Lindsay,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commandant,  fourteenth  naval  district  and  naval  operating 
base,  Pearl  Harbor,  T.  H.,  at  the  Navy  Yard,  Pearl  Harbor,  T.  H.,  on  February 
24,  1932,  on  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Scandalous  conduct  tending  to  the  destruction  of  good  morals 
(found  at  night,  without  lawful  excuse,  in  the  dwelling  house  of  a civilian  in 
the  city  of  Honolulu,  T.  H.,  in  consequence  of  which  he  was  placed  under  arrest 
and  taken  to  the  police  station  in  a patrol  wagon  by  the  civil  authorities  of 
Honolulu). 

The  accused  was  found  guilty  by  plea  of  charge  I and  was  convicted  of 
charge  II. 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade. 

The  members  of  the  court  “strongly”  recommended  the  accused  to  the  clemency 
of  the  reviewing  authority  “in  consideration  of  the  absence  of  evil  motive  believed 
by  the  court  to  have  [P.  6]  existed  in  connection  with  the  offense  set  out  in 
the  specification  of  charge  II.” 

On  March  7,  1932,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  convening  authority  is  in  accord  with  the  conclusion  shown  in  the 
recommendation  for  clemency  that  there  was  an  ‘absence  of  evil  motive’  in 
connection  with  the  offenses  set  out  in  the  specification  under  charge  two, 
and  notes,  further,  the  testimony  of  all  witnesses  as  to  the  lack  of  offen- 
siveness in  the  conduct  of  the  accused,  but  is  of  the  opinion  that  the  idea 
of  the  accused  that  he  was  in  the  house  of  a friend  was  insufficient  to  con- 
stitute ‘lawful  excuse’  for  his  presence  in  the  home  of  Joseph  Dwight  and, 
therefore,  that  the  specification  under  charge  two  was  technically  proved. 

“The  convening  authority  is,  however,  of  the  opinion  that  the  sentence 
adjudged  is  not  too  severe  for  the  offense  covered  by  the  first  charge  only. 

“In  view  of  the  above,  the  proceedings,  findings,  and  sentence  of  the 
general  court  martial  in  the  foregoing  case  of  Lieutenant  Hugh  W.  Lindsay, 
U.  S.  Navy,  are  approved. 

“He  will  be  released  from  arrest  and  restored  to  duty.” 

On  April  19,  1932,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 

On  April  21,  1932,  the  Chief  of  the  Bureau  of  Navigation  recommended  that 
the  sentence  be  mitigated  to  the  loss  of  twenty-five  numbers  in  grade  “in  view 
of  the  unanimous  recommendation  of  clemency.” 

219891— 40— vol.  2 38 


1718  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 
£C.  M.  O.  No.  4 — 1932] 


Oil  April  23,  1932,  the  Secretary  of  the  Navy  approved  the  recommendation 
of  the  Chief  of  the  Bureau  of  Navigation.  Accordingly,  the  sentence  in  this 
case  was  mitigated  to  the  loss  of  tw’enty-five  numbers  in  grade. 


CLEMENCY : recommendation  for,  approved. 

Lieutenant,  Junior  Grade,  Herbert  P.  Rice,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commandant,  fourteenth  naval  district  and  naval 
operating  base,  Pearl  Harbor,  T.  H.,  at  the  Navy  Yard,  Pearl  Harbor,  T.  H.,  on 
February  26,  1932,  on  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Scandalous  conduct  tending  to  the  destruction  of  good  morals 
(found  at  night,  without  lawful  excuse,  in  the  dwelling  house  of  a civilian  in  the 
city  of  Honolulu,  T.  H.,  in  consequence  of  which  he  was  placed  under  arrest  and 
taken  to  the  police  station  in  a patrol  wagon  by  the  civil  authorities  of 
Honolulu). 

The  accused  was  acquitted  of  charge  I and  was  convicted  of  charge  II. 

[P.  7]  The  court  sentenced  the  accused  to  lose  one  hundred  numbers  in  his 
grade. 

Five  of  the  seven  members  of  the  court  “strongly”  recommended  the  accused 
to  the  clemency  of  the  reviewing  authority,  “in  consideration  of  the  absence 
of  evil  motive  believed  by  us  to  have  existed  in  connection  with  the  offense 
set  out  in  the  specification  of  the  second  charge,  and  in  consideration  of  his 
excellent  personal  and  professional  character  as  testified  to  by  his  former 
commanding  officer.” 

On  March  11,  1932,  the  convening  authority  placed  the  following  remarks  on 
the  record: 

“The  convening  authority  is  of  the  opinion  that,  on  the  whole,  in  the  evi- 
dence on  the  first  charge,  there  is  shown  some  intoxication  of  the  accused, 
but  that,  in  view  of  the  conflict  in  the  evidence  on  this  point  the  finding 
thereon  should  be  approved. 

“In  the  opinion  of  the  convening  authority  the  condition  of  the  accused 
was  such  that  he  should  have  realized  the  probability  of  scandal  resulting 
to  the  Navy  from  his  actions  as  shown  by  the  evidence  on  the  second 
charge,  of  which  he  was  found  guilty.  The  courteous  bearing  of  the  accused 
when  found  in  the  home  of  Joseph  Dwight  and  the  impression  of  good 
breeding  made  by  him  upon  the  witnesses  as  shown  in  their  testimony  is 
noted,  but  cannot  excuse  lack  of  consideration  of  the  accused  for  the  good 
of  the  Navy  in  getting  himself  into  such  a position. 

“In  passing  upon  the  sentence  the  convening  authority  has  considered  the 
sentence  of  the  general  court  martial  in  the  case  of  Hugh  W.  Lindsay, 
Lieutenant,  U.  S.  Navy,  growing  out  of  the  same  circumstances.  The 
charges  and  specifications  are  identical,  except  as  to  the  names  of  the 
accused.  In  the  case  of  Lieutenant  Lindsay  the  findings  were  guilty  on 
both  charges,  and  the  sentence,  which  was  approved  by  the  convening 
authority,  was  the  loss  of  fifty  (50)  numbers.  The  convening  authority 
believes  that  in  entering  the  house  of  Mr.  Dwight  neither  the  accused  in 
this  case  nor  Lieutenant  Lindsay  had  any  other  object  than  to  telephone 
for  help.  There  was  a vague  notion  in  their  minds  that  they  were  in  a 
friend’s  house.  The  unsettled  situation  in  the  city  of  Honolulu,  caused  by 
conditions  well  known  to  them  both,  should  have  made  them  both  more 
careful  of  their  actions  at  this  time.  The  convening  authority  is  of  the 
opinion  that  greater  guilt  must  be  imputed  to  the  accused  in  the  matter 
of  the  second  charge  due  to  the  greater  responsibility  which  should  have 
been  expected  from  him  owing  to  a better  condition  of  sobriety. 

“The  proceedings,  findings,  and  sentence  of  the  general  court  martial  in 
the  foregoing  case  of  Herbert  P.  Rice,  Lieutenant  (Junior  Grade),  U.  S'. 
Navy,  are  approved,  but  in  view  of  the  above  and  the  recommendation  of 
five  (5)  [P.  8]  of  the  members  of  the  court  for  clemency,  the  sentence  is 

mitigated  to  loss  of  thirty-five  (35)  numbers  in  grade. 

“He  will  be  released  from  arrest  and  restored  to  duty.” 

On  April  19,  1932,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  au- 
thority thereon,  were  legal. 
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On  April  21,  1932,  the  Chief  of  the  Bureau  of  Navigation  recommended  that 
the  sentence  be  mitigated  to  the  loss  of  fifteen  numbers  in  grade  “in  view  of 
the  recommendation  for  clemency  signed  by  five  members  of  the  court.” 

On  April  23,  1932,  the  Secretary  of  the  Navy  approved  the  recommendation 
of  the  Chief  of  the  Bureau  of  Navigation.  Accordingly,  the  sentence  in  this 
-case  was  mitigated  to  the  loss  of  fifteen  numbers  in  grade. 


CLEMENCY : recommendation  for,  not  approved. 

Captain  William  W.  Aiken,  U.  S.  Marine  Corps,  was  tried  by  general  court 
martial  by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval  operating  base, 
San  Diego,  Calif.,  on  January  12,  1932,  on  the  following  charges: 

Charge  I. — Conduct  unbecoming  an  officer  and  a gentleman  (2  specs.,  1,  pass- 
ing bad  checks;  2,  failing  to  pay  debt). 

Charge  II. — Scandalous  conduct  tending  to  the  destruction  of  good  morals 
(2  specs.,  1,  not  proved;  2,  embezzlement  of  post  exchange  funds). 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (5  specs., 
1,  2 (proved  in  part),  3 and  5,  passing  bad  checks;  4,  authorizing  and  permitting 
extension  of  credit  by  post  exchange  to  unauthorized  persons  in  violation  of 
art.  12-13,  Marine  Corps  Manual). 

Charge  IV. — Neglect  of  duty. 

Charge  V. — Absence  from  station  and  duty  after  leave  had  expired. 

The  court  convicted  the  accused  of  charges  I,  II,  III,  and  V,  and  acquitted 
him  of  charge  IY. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
Marine  Corps  and  from  the  United  States  naval  service,  and  to  be  imprisoned 
at  hard  labor  in  such  prison  or  penitentiary  as  the  convening  authority  might 
designate  for  a period  of  five  years.  The  members  of  the  court  recommended 
the  accused  to  the  clemency  of  the  reviewing  authority  “in  consideration  of  his 
long  and  faithful  service,  as  evidenced  by  his  military  record.” 

On  April  16,  1932,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  submitted  the  record  of  proceedings  to  the  President 
of  the  United  States  with  the  recommendation  that  the  sentence  be  confirmed. 
On  the  same  date  the  sentence  was  confirmed  by  the  President. 


[P.  9]  CLEMENCY : recommendation  for,  not  approved. 

Commander  Edward  K.  Lang,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  New  York,  on  April  12, 
1932,  and  was  convicted  of  the  following  charge:  Drunkenness. 

The  court  sentenced  the  accused  to  lose  forty  numbers  in  his  grade.  Three 
of  the  seven  members  of  the  court  recommended  the  accused  to  the  clemency 
of  the  reviewing  authority  “in  consideration  of  his  previous  long  service  and 
good  record,  as  attested  by  his  having  been  awarded  the  Navy  Cross,  and  in 
consideration  of  his  impaired  physical  condition.” 

On  April  27,  1932,  the  Secretary  of  the  Navy  approved  the  proceedings,  find- 
ings, and  sentence. 


1.  FINDINGS : convening  authority  not  concurring  in,  as  to  certain  specifi- 

cations of  charge  found  not  proved. 

2.  CHARGES  AND  SPECIFICATIONS : specification  defective,  lack  of  par- 

ticularity; neglect  of  duty. 

3.  SAME:  specification  defective,  failing  to  allege  an  offense;  neglect  of 

duty. 

4.  HEARSAY  EVIDENCE : exceptions  to  rule  against — official  writings  ; 

machinery  history  of  vessel. 

5.  FINDINGS : evidence  not  supporting. 

€.  SETTING  ASIDE:  findings  and  sentence. 

Chief  Machinist  Warren  E.  Magee,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  in  chief,  Asiatic  Fleet,  on  board  the  U.  S.  S. 
Houston  on  December  18,  1931,  and  was  convicted  of  the  following  charge: 
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Neglect  of  duty  (10  specifications — 1 to  5 and  9,  not  proved;  G,  proved  in  part; 
7,  proved  in  part;  8 and  10,  proved). 

The  court  sentenced  the  accused  to  lose  fifty  dollars  per  month  of  his  pay 
for  a period  of  six  months,  total  loss  of  pay  amounting  to  three  hundred 
dollars. 

On  January  29,  1932,  the  convening  authority  placed  the  following  remarks 
on  the  record: 

(1)  “Of  the  specifications  found  not  proved  by  the  court,  namely  the 
first  five  and  the  ninth,  the  convening  authority  is  of  the  opinion  that  the 
evidence  adduced  warrants  findings  of  proved  on  the  first,  third,  and  fifth. 

“As  to  the  first  specification : Hurd,  chief  water  tender,  inspected  No. 
4 boiler  and  found  grease  around  perforations  of  internal  feed  line  (Q.  9, 
p.  36).  The  accused  stated  he  saw  oil  or  grease  around  perforations  of 
internal  feed  line  of  No.  4 boiler  when  he  inspected  it  about  April  25, 
1931  (Q.  7,  p.  103).  Hurd  testified  the  boiler  was  not  boiled  out  nor  was 
the  internal  feed  line  cleaned,  nor  was  any  inspection  made  of  the  feed 
line  (p.  36).  Article  2-626  of  the  Manual  of  Engineering  Instructions 
gives  the  method  of  boiling  out  a boiler  in  which  grease  or  oil  has  beeh 
found,  the  proper  [P.  10]  measures  to  rid  the  boiler  of  oil.  It  seems 
apparent  from  the  evidence  that,  as  stated  in  specification  one  ‘oil  had  been 
discovered  in  boiler  number  four’  and  that  the  accused  did  ‘neglect  and 
fail  to  take  proper  measures  to  rid  said  boiler  of  oil.’ 

“As  to  the  third  specification : The  evidence  undoubtedly  proves  that  op- 
erating conditions  were  not  good.  Oil  was  found  in  boilers  on  the  yard 
inspections  on  October  26,  1929,  and  on  January  27,  1930.  In  the  letter 
dated  December  5,  1929,  the  yard  recommended  that  steps  be  taken  to  keep 
the  feed  water  as  free  as  possible  from  oil  and  other  impurities.  Lieu- 
tenant McClellan  testified  that  oil  found  its  way  into  C-902  at  various 
times  (Q.  29,  p.  9).  Borys  testified  that  he  had  noticed  oil  Tike  heavy  black 
grease’  on  his  sounding  rod  some  ten  or  twelve  times  (p.  182).  Lieutenant 
McClellan  testified  as  to  having  found  oil  in  the  feed  and  filter  tank  in  1929 
and  1930,  (Q.  148,  p.  68a).  The  accused  testified  he  had  found  oil  film 
in  the  internal  feed  lines  (Q.  102-103,  p.  117  and  Q.  116  p.  119).  King 
found  ‘a  kind  of  a scum’  in  a boiler  (Q.  8,  p.  152).  Bohe  found  oil  oi* 
grease  in  the  boilers  (Q.  6 and  7,  p.  153).  Hurd  testified  as  to  cracks  having 
been  found  in  the  furnaces  of  number  one  boiler  on  March  20,  and  April  2, 
1931.  The  Manual  of  Engineering  Instructions  requires  boilers  to  be  cleaned 
at  intervals  of  seven  hundred  hours.  In  special  cases  when  conditions  are 
particularly  favorable  (certainly  not  the  case  with  the  boilers  in  question 
at  the  time  stated)  the  interval  might  be  extended  to  but  should  not  exceed 
one  thousand  hours.  (See  M.  E.  I.  2-616.)  In  exceeding  the  specified 
seven-hundred-hour  interval,  as  was  admittedly  done,  in  the  face  of  the 
adverse  conditions  noted,  the  accused  neglected  his  duty. 

“As  to  specification  five:  The  evidence  noted  as  to  specification  three 
appears  to  the  convening  authority  adequate  to  support  specification  five. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  of 
the  general  court  martial  in  the  foregoing  case  of  Warren  E.  Magee,  chief 
machinist,  U.  S.  Navy,  are  approved.  He  will  be  released  from  arrest  and 
restored  to  duty.” 

On  April  11,  1932,  the  Judge  Advocate  General  placed  the  following  remarks 
on  the  record: 

“1.  The  accused  in  the  foregoing  general  court-martial  case,  Chief  Machin- 
ist Warren  E.  Magee,  U.  S.  Navy,  was  tried  on  the  charge  of  “Neglect  of 
duty”  (ten  specifications).  The  court  found  the  first  five  and  the  ninth 
specifications  not  proved,  the  sixth  and  seventh  proved  in  part,  the  eighth 
and  tenth  proved,  and  the  accused  of  the  charge  guilty.  The  proceedings, 
findings,  and  sentence  were  approved,  subject  to  certain  remarks,  by  the 
convening  authority. 

[P.  11]  “2.  The  accused  objected  on  one  or  more  grounds  to  each  specifi- 

cation of  the  charge.  None  of  these  objections  were  sustained.  This  office 
considers  comment  unnecessary  as  to  the  objections  to  the  specifications 
which  were  found  not  proved. 


(2)  “3.  The  sixth  specification  as  found  proved  alleges  in  substance  that 
the  accused,  during  the  period  of  over  twenty-one  months  (the  court  having 
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substituted  this  period  in  its  finding  for  two  years  originally  alleged)  in 
which  he  was  in  charge  of  the  boiler  plant  of  the  U.  S.  S.  Canopus  as  assistant 
engineering  officer  of  that  vessel,  neglected  and  failed  to  carry  out  the  pre- 
scribed tests  of  the  fuel-oil  heater  as  it  was  his  duty  to  do.  One  objection  of 
the  accused  to  this  specification  was  on  the  ground  that  it  was  vague  and 
indefinite,  reference  being  made  to  sections  200  and  206,  Naval  Courts  and 
Boards,  1923. 

“4.  This  office  is  of  the  opinion  that  the  court  erred  in  not  sustaining  the 
objection  to  the  sixth  specification.  Section  200,  Naval  Courts  and  Boards, 
1923,  provides  in  part  as  follows: 

“ ‘It  is  not  sufficient  that  the  accused  be  charged  generally  with  having 
committed  an  offense,  * * * but  the  particular  acts  or  circumstances 

attending  a specific  offense  must  be  distinctly  set  forth  in  the  specification.’  ” 

Article  5-11,  Manual  of  Engineering  Instructions,  prescribes  a number  of 
tests  of  fuel-oil  heaters  under  various  circumstances,  and  provides  that  the 
results  of  these  tests  shall  be  logged.  The  contention  of  the  accused  that  he 
was  entitled  to  know  which  of  these  various  tests  he  was  accused  of  having 
neglected  is,  in  the  opinion  of  this  office,  sound.  Section  206,  Naval  Courts 
and  Boards,  1923,  requires  that  the  time  and  place  of  the  commission  of  the 
offenses  alleged  must  be  averred  with  sufficient  precision  clearly  to  identify 
the  offense  and  enable  the  accused  to  understand  what  particular  act  or 
omission  he  is  called  upon  to  defeud.  It  would  be  unreasonable  to  require  of 
the  accused  that  he  be  prepared  to  prove  that  he  conducted  every  one  of  the 
numerous  tests  prescribed,  in  rebuttal  of  evidence  of  his  failure  to  conduct 
any  one  during  the  period,  which  evidence  would  be  sufficient  to  establish  a 
prima  facie  case  for  the  prosecution.  This  office  considers  a vague  allegation 
that  one  or  more  offenses  were  committed  at  some  time  or  times  during  a 
period  of  more  than  two  years  not  sufficiently  definite  to  meet  the  require- 
ments of  section  206,  Naval  Courts  and  Boards,  1923,  certainly  not  when 
timely  objection  is  interposed.  The  specification  under  examination  is  further 
defective  in  that  even  the  period  stated  is  not  identified  by  any  date.  Section 
210,  Naval  Courts  and  Boards,  1923,  states  one  of  the  objects  of  a [P.  12] 
specification  thus : ‘to  furnish  the  accused  with  such  description  of  the  charge 
against  him  as  will  enable  him  to  make  a proper  defense  and  avail  himself 
of  his  conviction  or  acquittal  for  protection  against  a further  prosecution  foi 
the  same  cause.’  This  object  is  not  accomplished  by  the  sixth  specification 
in  this  case. 

(3)  “5.  The  seventh  specification  as  found  proved  alleges  in  substance  that 
the  accused,  during  the  period  of  over  twenty-one  months  (similar  exception 
and  substitution  as  in  the  sixth  specification)  in  which  he  was  in  charge  of 
the  boiler  plant  of  the  U.  S.  S.  Canopus  as  assistant  engineering  officer  of  that 
vessel,  neglected  and  failed  to  cause  to  be  entered  in  the  log  the  results  of 
tests  of  the  fuel-oil  heater  as  it  was  his  duty  to  do. 

“6.  The  foregoing  remarks  in  connection  with  the  sixth  specification  are 
equally  applicable  to  the  seventh.  But  this  specification  is  still  more  seri- 
ously defective  in  that,  in  the  opinion  of  this  office,  it  fails  to  state  an  offense. 
As  pointed  out  by  the  accused  in  his  argument  on  the  objection  to  this  speci- 
fication, it  fails  to  allege  that  any  tests  were  conducted.  The  accused 
obviously  could  not  have  been  under  a duty  to  enter  in  the  log  the  results 
of  tests  which  were  not  made.  In  other  words,  the  performance  by  some- 
one of  the  tests  to  be  logged  is  an  essential  element  of  the  offense  of  failing 
to  log  such  tests,  without  which  element  there  could  be  no  such  offense.  ‘The 
omission  (from  the  specification  of  an  essential  element  of  the  offense)  cannot 
be  supplied  by  intendment,  or  implication,  and  the  charge  must  be  made 
directly  and  not  inferentially  or  by  way  of  recital’  (C.  M.  O.  10,  1925,  17, 
quoting  from  U.  S.  vs.  Hess,  124  U.  S.  483). 

•‘7.  The  eighth  specification  alleges  in  substance  that  the  accused,  while 
serving  as  assistant  engineering  officer  of  the  U.  S.  S.  Canopus,  neglected 
and  failed  between  September  1930  and  May  11,  1931,  to  inspect  the  filtering 
material  of  the  feed  tank,  as  it  was  his  duty  to  do. 

“8.  The  tenth  specification  alleges  in  substance  that  the  accused,  while 
serving  as  assistant  engineering  officer  of  the  U.  S.  S.  Canopus,  neglected 
and  failed  to  see  that  the  water  sides  and  feed  system  of  the  boilers  of  said 
ship  were  free  from  oil  and  grease  as  it  was  his  duty  to  do,  as  a result 
of  which  neglect  and  failure,  on  or  about  May  13,  1931,  serious  casualties 
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to  the  furnaces  of  all  boilers  occurred  endangering  the  safety  of  the  ship 
and  the  lives  of  the  personnel  thereon. 

(4)  “9.  In  connection  with  the  eighth  specification,  the  court  admitted  in 
evidence,  over  strenuous  objection  by  the  accused,  a file  of  cards  constituting 
the  machinery  history  of  the  Canopus.  The  judge  advocate,  as  legal  custo- 
dian of  the  machinery  history,  testified  on  cross-examination  [P.  13]  before 
its  reception  as  evidence : that  it  had  been  given  him  by  the  yeoman  in  the 
log  room  with  the  permission  of  the  engineer  officer  of  the  Canopus;  that 
he  did  not  know  how  long  a period  it  covered ; nor  by  whom  it  was  prepared, 
nor  by  what  process,  nor  how  many  persons  had  a hand  in  its  preparation. 
At  a later  stage  of  the  proceedings,  after  the  defense  had  introduced  evidence 
showing  how  this  history  was  compiled  and  kept,  the  court  overruled  a 
motion  to  strike  from  the  record  the  evidence  obtained  from  this  history. 
This  evidence  by  the  defense  was  in  the  form  of  testimony  by  a seaman 
second  class  to  the  effect  that  he  had  been  on  duty  in  the  log  room  of  the 
Canopus;  that  part  of  his  duty  was  the  preparation  of  the  cards  consti- 
tuting the  machinery  history ; that  subsequent  to  the  return  of  these  cards 
to  the  log  room  (after  having  been  used  by  the  board  of  investigation  con- 
vened to  inquire  into  casualties  out  of  which  the  present  trial  grew)  he  had 
made  numerous  entries  on  the  cards  covering  items  of  work  approximately 
over  the  entire  period  the  card  system  had  been  in  use  (about  2%  years)  ; 
that  the  information  from  which  these  entries  were  made  was  obtained 
from  about  a hundred  slips  of  paper  which  were  lying  in  a drawer  and 
which  had  been  turned  in  from  time  to  time  by  station  officers ; that  he  took 
up  log-room  duty  about  two  weeks  before  the  casualties ; that  his  prede- 
cessor in  the  duty  of  keeping  the  machinery  history  had  been  returned  to 
the  United  States  for  a bad  conduct  discharge.  Evidence  was  also  adduced 
to  the  effect  that  the  log  room  personnel  had  undergone  considerable  turn- 
over during  the  accused’s  duty  on  the  Canopus.  Also,  there  was  apparently 
no  systematic  and  responsible  supervision  of  the  preparation  of  the  ma- 
chinery history,  although  prior  to  inspections  the  officer  who  was  engineer 
officer  of  the  Canopus  until  about  seven  weeks  before  the  casualties  had 
‘called  attention  to  people  concerned  to  check  on  the  machinery  history,  and 
determine  whether  or  not  they  were  up  to  date.” 

‘TO.  This  office  is  of  the  opinion  that  the  court  erred  in  its  rulings  both 
on  the  original  admissibility  of  the  machinery  history  and  on  the  later 
motion  to  strike.  Such  a record  as  this  history  is  admissible,  if  at  all, 
under  the  exception  to  the  hearsay  rule  set  forth  in  section  390,  Naval 
Courts  and  Boards,  1923,  as  follows : 

“ ‘Where  an  official  duty  or  authority  exists  to  record  or  report  certain 
facts  and  events,  the  writing  containing  the  evidence  is  competent  (i.  e., 
prima  facie  evidence  of  the  facts  and  events  recorded  in  it  without  calling 
to  the  stand  the  officer  who  made  it.’ 

[F.  14]  Wigmore  on  Evidence  (second  ed.,  vol.  3,  sec.  1639),  dealing  with 
this  exception  reads  in  part  as  follows: 

“ ‘Practically,  then,  the  admissibility  of  a given  register  or  record  de- 
pends ultimately  on  whether  the  officer  has  the  duty  to  do  the  class  of  things 
recorded ; if  they  are  within  his  duty,  then  the  record  is  admissible ; 
otherwise  not.’ 

“The  machinery  history  was  introduced  for  the  purpose  of  proving  by 
the  absence  of  entries  showing  tests  of  fuel-oil  heaters  and  boiler  main 
steam  gages  and  inspections  of  the  feed  and  filter  tank,  that  such  inspec- 
tions and  tests  were  not  made.  It  is  clear  from  the  above  quotations  that, 
unless  there  was  a duty  to  record,  or  a practice  of  recording,  those  in- 
spections and  tests,  the  history  was  inadmissible.  Article  997,  Na,vy  Regu- 
lations, 1920,  provides  that  the  ‘engineer’s  bell  book’  and  ‘engineering  log’ 
are  the  ‘two  official  legal  records’  of  the  engineer  department  of  a ship,  and 
states  what  data  shall  be  entered  in  these  records.  As  to  the  log,  ‘the 
original  rough  pages  constitute  the  official  legal  record.  * * * Any  naval 

court  or  board  may  demand  that  one  or  more  pages  of  this  record  be  pro- 
duced in  evidence  * * *.’  After  thus  specifically  providing  for  the  ad- 

missibility in  evidence  of  these  ‘official  records,’  the  article  continues: 

“ ‘(o)  Operation  and  maintenance  records. — These  records  are  for  the  use 
of  the  ship’s  force.  They  shall  be  such  records  as  the  commanding  officer 
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may  order,  or  the  engineer  officer  may  deem  necessary,  for  the  proper  opera- 
tion, maintenance,  custody  of,  and  accounting  for  the  materiel  under  cog- 
nizance of  the  Engineer  Department.  They  will  include  * * * a 

machine  history.’ 

Bureau  of  Engineering  Circular  Letter  No.  4,  dated  December  9,  1930, 
provides  that  the  machinery  history  shall  be  kept  in  card  form  and  that 
on  these  cards  all  work  done  on  the  machinery  of  a vessel  will  be  entered 
in  chronological  order.  Considering  the  foregoing  provisions  relative  to 
the  machinery  history  it  appears,  both  from  the  substance  of  article  997, 
Navy  Regulations,  1920,  and  from  the  form  prescribed  for  the  history, 
first,  that  it  does  not  constitute  such  an  ‘official  record’  as  to  come  within 
the  exception  to  the  hearsay  rule  stated  in  section  390,  Naval  Courts  and 
Boards,  1923;  second,  that  even  if  it  did  constitute  such  a record,  it  would 
not  be  admissible  to  prove  by  the  absence  of  entries  regarding  tests  and 
inspections  of  machinery  that  such  tests  or  inspections  were  not  made 
unless  it  be  shown  that  such  tests  were  required  to  be,  or  were  ordinarily, 
entered  in  the  history.  It  is  noted  that  the  prosecution  read  from  the 
history  certain  entries  showing,  on  various  dates,  renewal  of  loofa  sponges, 
cleaning  of  the  feed  and  filter  tank,  and  other  work  done  on  this  machinery 
unit.  Apparently  [P.  15]  the  only  purpose  in  reading  these  entries  into 
the  record  was  to  show  that  inspections  of  the  feed  and  filter  tank  were 
ordinarily  entered  in  the  machinery  history  and  therefore,  by  the  absence 
of  such  entries  during  the  period  covered  in  the  eighth  specification,  to 
show  that  the  feed  and  filter  tank  was  not  inspected  during  this  period. 
Inasmuch,  however,  as  the  entries  read  relate  only  to  work  done  and  not 
to  mere  inspections,  they  do  not  show  that  such  inspections  were  ordinarily 
entered  in  the  history.  It  follows,  therefore,  that  the  improper  admission 
of  the  machinery  history  in  connection  with  the  proof  of  the  eighth  specifica- 
tion, was  seriously  prejudicial  to  the  rights  of  the  accused. 

(5)  “11.  As  to  the  tenth  specification,  a careful  review  of  the  entire 
record  discloses  that  the  finding  on  this  specification  cannot  be  sustained 
bv  the  evidence  adduced.  This  evidence  tended  to  show  that  at  various 
times  during  the  accused’s  tour  of  duty  as  assistant  engineer  officer  of 
the  Canopus  some  oil  or  grease  was  found  in  boilers  when  they  were 
opened  for  inspection  or  cleaning,  but  on  none  of  these  occasions  was  the 
quantity  of  such  oil  or  grease  greater  than  could  be  reasonably  expected 
in  such  a plant  as  that  of  the  Cm  opus.  The  last  boiler  inspection  prior 
to  the  departure  of  the  Canopus  from  Manila  for  Shanghai  on  May  11, 
1931,  was  made  by  a chief  water  tender  on  or  about  April  28,  1931.  Ad 
he  found  was  a ‘little  grease’  around  the  perforations  of  the  internal  feed 
line,  although  he  was  inspecting  the  entire  waterside  for  signs  of  oil  in 
the  boiler.  On  the  accused’s  orders  to  clean  the  boiler  thoroughly,  he 
had  the  shell  wire  brushed  and  scraped,  the  tube  sheet  shipped,  and  the 
internal  feed  line  wiped  off.  He  did  not  examine  the  inside  of  the  internal 
feed  line  nor  the  feed  system  from  the  boiler  to  the  engine-room  bulkhead, 
nor  did  he  boil  out  the  boiler.  Routine  inspections  for  oil  and  salt  of  the 
various  parts  of  the  feed  system  appear  to  have  been  made  during  the  trip 
on  which  the  casualties  occurred.  No  indication  of  a condition  of  general 
fouling  of  the  system  with  oil  appears  to  have  been  noted  until  shortly 
before  the  casualties,  when  all  boilers  were  given  a surface  blow  because 
the  gage  glasses  had  shown  the  presence  of  oil.  There  is  no  evidence  of 
the  accused  having  neglected  any  prescribed  steps  after  the  discovery  of 
the  oily  condition  of  the  feed  system.  He  caused  the  boilers  to  be  given 
surface  blows,  the  filtering  material  in  the  feed  and  filter  tank  and  in  the 
grease  extractor  to  be  changed  frequently,  and  made  the  proper  reports. 
After  the  casualties  a large  quantity  of  oil  was  found  in  the  boilers,  the 
feed  and  filter  tank,  and  the  reserve  feed  tank.  In  general,  the  entire  feed 
system  was  fouled  with  oil.  This  condition  was  undoubtedly  the  cause 
of  the  casualties.  Its  existence  cannot  be  accounted  for  by  the  small  amounts 
of  grease  which  were  found  in  the  [P.  16]  boilers  from  time  to  time 
during  the  twenty-one  months  of  the  accused’s  tour  of  duty  on  the  Canopus 
prior  to  the  casualties.  The  language  in  which  the  tenth  specification  is 
drawn,  averring,  as  it  does,  no  date  of  the  neglect  and  failure  alleged, 
leaves  the  offense  identified  only  by  its  result.  That  is,  the  only  offense 
alleged  by  this  specification  is  some  neglect  of  duty  as  a result  of  which 


1724  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 
[C.  M.  O.  No.  4—1932] 


the  casualties  occurred.  There  was  no  evidence  whatever  that  the 
condition  which  caused  the  casualties  was  brought  about  by  any  neglect 
of  duty  on  the  part  of  the  accused.  In  short,  it  is  not  sufficient  to  prove 
the  tenth  specification,  that  some  neglect  of  duty  on  the  part  of  the  accused 
be  shown,  but  it  must  be  shown  that  the  casualties  were  the  result  of  such 
neglect.  The  entire  evidence  as  to  the  tenth  specification  in  this  case  fails 
to  meet  this  test  of  sufficiency  to  establish  a prima  facie  case. 

“12.  All  of  the  offenses  for  which  the  accused  was  tried  in  this  case  are 
alleged  to  have  been  committed  before  or  during  May  1931.  Since  the 
trial,  several  of  the  important  witnesses  have  been  ordered  from  the  Asiatic 
Fleet,  where  the  trial  was  held,  to  the  United  States.  Although  ordinarily 
in  cases  of  such  errors  as  affect  the  sixth  and  eighth  specifications  in  this 
case  it  would  be  proper  to  afford  the  accused  an  opportunity  to  request  a 
new  trial  on  these  specifications  before  taking  final  action  thereon  (sec.  741 
(g),  Naval  Courts  and  Boards,  1923),  the  circumstances  stated  above  make 
such  a course  impracticable  in  the  present  case. 

(6)  “13.  In  view  of  the  above  remarks,  it  is  recommended  that  the  pro- 
ceedings on  the  sixth  and  seventh,  the  findings  on  the  sixth,  seventh,  eighth, 
and  tenth  specifications,  and  the  sentence  in  this  case,  be  set  aside. 

“14.  It  is  the  opinion  of  this  office  that,  subject  to  the  foregoing  remarks 
and  recommendations,  the  proceedings,  findings  on  the  first  five  and  the 
ninth  specifications,  and  the  action  of  the  convening  authority  thereon,  are 
legal.” 

On  April  23,  1932,  the  Secretary  of  the  Navy  approved  the  remarks  and 
recommendation  of  the  Judge  Advocate  General.  Accordingly,  the  proceedings 
on  specifications  six  and  seven,  the  findings  on  specifications  six,  seven,  eight,  and 
ten,  and  on  the  charge  and  the  sentence,  were  set  aside. 


1.  WITNESSES : impeachment  of — collaterial  matter. 

2.  CONTEMPT:  interference  with  witnesses. 

Lieutenant  Arthur  L.  Walters,  Supply  Corps,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy 
Yard.  Washington,  D.  C.,  Nov.  10,  1931  to  Feb.  10,  1932,  and  was  acquitted  of 
the  following  charges: 

Charge  I. — Falsehood. 

[P.  17]  Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman. 

On  April  5,  1932,  in  taking  action  on  this  case,  the  following  irregularities 
were  noted  by  the  Judge  Advocate  General : 

(1)  Accused  offered  in  evidence  a “libel  in  divorce,”  brought  by  Catherine 
B.  Walters  against  the  accused,  for  the  purpose  of  impeaching  the  testimony 
of  the  said  Catherine  B.  Walters,  first,  as  to  the  date  the  suit  for  divorce 
was  instituted,  second,  to  show  the  length  of  time  that  the  parties  cohabited 
as  husband  and  wife,  and  third,  the  length  of  time  that  Catherine  B.  Walters 
lived  in  the  county  of  Allegheny,  Pa.,  previous  to  filing  petition  for  divorce. 

The  judge  advocate  objected  to  the  evidence  on  the  ground  that  it  was 
irrelevant  and  that  the  testimony  of  a witness  is  subject  to  impeachment  only 
as  to  relevant  matters. 

The  court  overruled  the  objection  and  admitted  the  evidence. 

Held,  that  the  court  erred  in  admitting  this  evidence  over  the  objection 
of  the  judge  advocate.  The  Judge  Advocate  General  has  previously  held  that 
it  is  highly  irregular  and  improper  to  impeach  a witness  on  collateral  matter 
brought  out  in  cross-examination  bg  introducing  other  ivitnesses  to  show  its 
■falsity  (C.  M.  O.  4,  1930,  9).  While  the  foregoing  citation  is  not  exactly  in 
point,  in  that  the  impeachment  here  had  to  do  with  evidence  elicited  in  the 
direct  examination,  nevertheless,  the  principle  involved  is  the  same,  and  the 
rule  that  such  evidence  is  inadmissible  is  supported  by  respectable  authority. 
The  reason  for  such  a rule  is  obvious;  the  real  issues  are  obscured,  collateral 
issues  are  multiplied  indefinitely,  and  judicial  proceedings  become  almost  in- 
terminable (Wliigmore  on  Evidence,  sec.  1007,  and  cases  there  cited). 

(2)  The  accused  sought  to  introduce  the  deposition  of  one  James  L.  Hoban. 
The  interrogatories  and  cross-interrogatories  had  been  prepared  by  counsel  and 
the  judge  advocate  and  had  been  transmitted  to  the  proper  officer  for  execu- 
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tion.  After  answering  the  “second  cross-interrogatory,”  the  deposing  witness 
testified  that  the  accused  had  sent  him  a photograph  which  the  accused  stated 
was  a picture  of  Mrs.  Walters  (divorced  wife  of  accused),  and  witness  then 
proceeded  to  make  a statement  very  derogatory  to  the  reputation  of  Mrs. 
Walters.  This  statement  was  not  responsive  to  the  cross-interrogatory. 

What  use  was  to  be  made  of  this  photograph  or  the  circumstances  under 
which  it  was  sent  the  witness  were  not  set  out.  There  was  a reasonable  infer- 
ence that  the  accused  transmitted  a photograph  to  the  deposing  witness  for 
the  purpose  of  having  this  witness  incorporate  in  his  testimony  matter  not 
within  the  intended  scope  of  the  deposition ; testimony  which  the  parties,  at 
least  the  judge  advocate,  had  not  anticipated,  and  on  which  the  judge  advocate 
had  had  no  opportunity  to  frame  cross-interrogatories. 

[P.  18]  If  this  was  the  only  reasonable  inference  that  could  be  drawn  from 
these  facts,  it  would  appear  that  the  accused  was  in  contempt  of  court  for 
an  unauthorized  and  unwarranted  interference  with  the  administration  of 
justice  (13  C.  J.  30  and  38;  181  P.  278;  179  Fed.  173). 

Held , that  it  was  the  duty  of  the  court,  when  this  situation  developed,  to 
adjudge  the  accused  in  contempt  of  court,  and  to  afford  the  accused  an  oppor 
tunity  to  show  cause  why  he  should  not  be  punished. 

Subject  to  the  above,  the  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  acquittal  were  legal. 

On  April  19,  1932,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  acquittal,  and  the  remarks  of  the  Judge  Advocate  General. 


CHARGES  AND  SPECIFICATIONS : duplication  of  charges. 

Accused  pleaded  guilty  to  the  following  charges  and  the  specifications  there- 
under : 

Charge  I:  Fraud  in  violation  of  article  8 of  the  Articles  for  the  Government 
of  the  Navy  (two  specifications). 

Charge  II:  Falsehood  (two  specifications). 

Charge  III:  Conduct  to  the  prejudice  of  good  order  and  discipline  (two  speci- 
fications). 

Charges  II  and  III  and  the  specifications  thereunder  were  apparently  pre- 
ferred to  provide  for  exigencies  of  proof  as  they  alleged  acts  included  in  the 
offenses  alleged  in  the  first  charge  and  the  specifications  thereunder. 

The  law  permits  as  many  charges  to  be  preferred  as  may  be  necessary  to 
provide  for  every  possible  contingency  in  the  evidence,  where  the  legal  char- 
acter of  the  offense  cannot  be  precisely  known  or  defined  until  developed 
by  proof.  It  is  quite  proper  in  important  cases  to  specify  the  offenses  under 
two  or  more  charges  (C.  M.  O.  9,  1929,  20). 

It  will  be  noted,  however,  that  charge  II,  “Falsehood”  is  a lesser  included 
offense  under  charge  I,  “Fraud  in  violation  of  article  8 of  the  Articles  for 
the  Government  of  the  Navy.”  The  offense  alleged  in  charge  III  might  well 
have  been  labelled  “Scandalous  conduct  tending  to  the  destruction  of  good 
morals,”  which  is  also  a lesser  included  offense  under  the  charge  of  fraud 
noted  above.  When  there  is  doubt  whether  the  proof  will  support  a certain 
charge  or  other  charges  which  are  lesser  included  offenses  thereunder  the 
offense  should  be  laid  under  the  more  serious  charge  and  not  under  several 
charges  (sec.  188,  Naval  Courts  and  Boards,  1923). 

[P.  19]  As  the  sentence  adjudged  did  not  exceed  the  legal  limitation  pre- 
scribed for  the  offenses  alleged  under  charge  I,  the  proceedings,  findings,  and 
sentences  were  held  legal  (File:  MM-Burnside,  Wm.  E/A17-20  (320304),  April 
14,  1932,  approved  April  20,  1932). 


CHARGES  AND  SPECIFICATIONS:  specification  to  be  laid  under  more 

SERIOUS  CHARGE  IT  SUPPORTS,  ASSAULTING  AND  STRIKING. 

Two  specifications  under  the  charge  “Assault”  followed  the  sample  specifi- 
cation given  in  section  295,  Naval  Courts  and  Boards,  1923,  under  the  charge 
“Unlawfully  striking  another.”  The  two  specifications  unquestionably  alleged 
a battery  and  consequently  they  should  have  been  preferred  under  the  more 
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serious  charge  of  “Unlawfully  striking  another.”  However,  the  use  of  the 
charge  “Assault”  was  not  a fatal  error  in  view  of  the  fact  that  every  battery 
necessarily  includes  an  assault  (C.  M.  O.  7,  1929,  12;  File:  MM-Hurley,  Win. 
M/A17-20  (320201),  March  28,  1932,  approved  April  5,  1932). 


DESIGNATION  OF  ACCUSED : eating  given  in  findings  and  sentence  differ- 

ENT  FROM  THAT  IN  LETTER  CONTAINING  CHARGE  AND  SPECIFICATIONS,  AND  UNDER 

WHICH  ARRAIGNED. 

The  phraseology  employed  in  the  findings  and  sentence  of  a general  court 
martial  described  the  accused  as  a “seaman  second  class.”  However,  the  letter 
containing  the  charge  and  specification  designated  him  throughout  as  a “fire- 
man second  class”  and  he  was  arraigned  as  such.  Since  it  plainly  appeared  that 
the  error  was  committed  only  through  inadvertence  on  the  part  of  the  judge 
advocate  in  recording  the  findings  and  sentence,  held,  that  the  irregularity  was 
not  of  sufficient  gravity  to  affect  adversely  the  validity  of  the  proceedings, 
findings,  and  sentence  (File:  MM-Martin,  Lawrence  D/A17-20  (320219),  March 
28,  1932,  approved  April  6,  1932). 


HEARSAY  EVIDENCE : documentary  evidence  favorable  to  accused — admis- 
sibility OF  LETTERS. 

ACCUSED:  without  counsel — rules  of  evidence  to  be  observed. 

Accused,  who  was  without  counsel,  requested  permission  to  introduce  in 
evidence  certain  letters.  One  was  a recommendation  from  an  employer  for 
whom  he  had  worked  during  a part  of  the  time  he  was  absent  from  the  Navy ; 
two  others  were  letters  addressed  to  the  accused  concerning  a certain  invention 
he  had  been  working  on.  The  request  was  granted  and  the  letters  were  ad- 
mitted in  evidence. 

In  this  connection  attention  was  invited  to  section  388,  Naval  Courts  and 
Boards,  1923.  Where  an  accused  is  without  counsel,  [P.  20]  it  is  well  recog- 
nized that  the  judge  advocate  conducting  the  case  is  also  required  to  advise  and 
safeguard  the  interests  of  the  accused.  Such  responsibility  toward  an  accused, 
however,  does  not  justify  a departure  from  the  customary  rules  of  evidence,  nor 
justify  the  judge  advocate  in  failing  to  object  to  the  introduction  of  hearsay  evi- 
dence, thus  permitting  matters  to  be  improperly  admitted  and  consequently  con- 
sidered by  the  court  prior  to  arriving  at  its  findings.  In  such  a case  it  becomes 
the  duty  of  the  court  of  its  own  initiative  to  reject  such  evidence  (C.  M.  O.  2, 
1929,  7).  However,  since  the  subject  matter  of  the  letters  could  not  have  been 
other  than  favorable  to  the  accused,  the  admission  in  evidence  of  such  letters 
at  the  request  of  the  accused  was  not  a fatal  error  (Naval  Digest,  1916,  p.  22, 
“Affidavits,”  par.  1 ; File:  MM-Smith,  Russell  L/A17-20  (320302),  March  25,  1932, 
approved  April  2,  1932). 


SENTENCES  : confinement  at  hard  labor,  reduction  in  rating  to  be  included. 

Accused  was  sentenced  to  confinement  for  twelve  months,  dishonorable  dis- 
charge, and  accessories  as  prescribed  by  section  883,  Naval  Courts  and  Boards, 
1923.  Since  the  accessories  mentioned  in  this  sentence  include  hard  labor  (sec. 
883,  note  30,  N.  C.  & B.,  1923),  the  court  should  have  included  in  its  sentence 
reduction  to  the  lowest  rating  of  the  branch  of  the  service  to  which  accused  be- 
longed (sec.  883,  note  28,  N.  C.  & B.,  1923;  see  also  C.  M.  O.  8,  1931,  25). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Dunn,  Louis  L/A17-20  ( 320218),  March  17,  1982,  approved 
March  22,  1932;  see  also  File:  MM-Parish,  Gilbert  LI/A17-20  (320226),  March 
23,  1932,  approved  March  29,  1932). 


WITNESSES  : impeachment  of  own — laying  foundation. 

In  connection  with  proof  of  two  specifications  preferred  under  the  charge 
“Assault,”  the  prosecution  called  the  two  men  mentioned  in  those  specifications 
against  whom  accused  was  alleged  to  have  committed  the  assault  and  battery. 
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Each  of  these  witnesses  failed  to  identify  the  accused ; in  fact  they  specifically 
stated  that  the  accused  had  nothing  to  do  with  the  affair.  The  judge  advocate 
informed  the  court  that  this  testimony  had  taken  him  by  surprise  and  requested 
permission  to  impeach  their  testimony,  and  for  that  purpose  stated  he  wished  to 
introduce  into  evidence  extracts  of  testimony  given  by  those  witnesses  when 
they  testified  in  a summary  court-martial  against  a second  man  who  was  in- 
volved in  the  same  offeuse  with  the  accused  in  this  case.  In  support  of  this  re- 
quest, he  cited  section  520,  Naval  Courts  and  Boards,  1923.  Over  objection  of 
accused  the  extracts  from  the  summary  court  martial  were  allowed  in  evidence. 

[P.  21]  Held,  that  the  ruling  of  the  court  on  this  point  was  in  error.  In 
connection  with  one  of  the  witnesses,  no  foundation  whatever  was  laid  for  im- 
peaching his  testimony  inasmuch  as  he  was  not  questioned  at  all  as  to  whether 
or  not  he  had  ever  been  a witness  before  a summary  court  martial ; consequently 
there  was  nothing  in  the  record  to  indicate  that  he  was  the  same  person  who 
testified  previously.  As  to  the  second  witness,  held,  that  sufficient  groundwork 
was  not  laid  for  impeaching  his  testimony.  While  he  stated  that  he  had  testified 
at  a summary  court  martial  he  was  not  given  sufficient  opportunity  to  explain 
any  possible  discrepancies  between  testimony  given  at  that  time  and  matters 
testified  to  before  this  court  (sec.  516,  Naval  Courts  and  Boards,  1923;  C.  M.  O. 
12,  1930,  19). 

Further  held,  that  from  a reading  of  the  extracts  from  the  summary  court 
martial  covering  the  testimony  of  the  two  witnesses  above  mentioned,  the  testi- 
mony so  given  by  those  witnesses  at  the  summary  court  martial  did  not  in  fact 
differ  materially  from  the  testimony  given  in  this  general  court  martial.  The 
extracts  did  not  in  any  way  indicate  that  the  accused  before  this  general  court 
martial  was  in  any  way  identified  during  the  course  of  the  summary  court  martial. 

As  the  specifications  of  the  charge  in  question  were  found  not  proved  and  the 
accused  was  acquitted  of  that  charge,  the  errors  in  connection  with  the  impeach- 
ment proceedings  of  the  two  witnesses  mentioned  did  not  prejudice  the  rights  of 
the  accused  (File:  MM-Hurley,  Wm.  M/A17-20  ( 320201),  March  28,  1932,  ap- 
proved April  5,  1932 ) . 


CLAIMS:  NAVAL  personnel;  effects  lost  or  damaged — SEAPLANE  accident. 

“fault  or  negligence”  distinguished  from  “error  in  judgment.” 

Claim  for  reimbursement  for  damage  to  a wrist  watch  was  submitted  by  an 
officer,  U.  S.  Navy,  under  the  act  of  October  6,  1917,  as  amended  by  the  act  of 
March  3,  1927  (34  U.  S.  C.,  and  Sup.  V.,  secs.  981-983).  This  law  authorizes  the 
settlement  of  claims  for  loss  or  damage  to  privately  owned  property  due  to  “ship- 
wreck or  other  marine  disaster,”  which  term  includes  the  wreck  of  an  airplane  or 
other  disaster  thereto,  when  such  loss  or  damage  was  without  fault  or  negligence 
on  the  part  of  claimant. 

It  appeared  that  on  the  night  of  February  11,  1932,  while  practicing  night  flying, 
claimant  made  a landing  in  a seaplane  in  San  Diego  Harbor,  Calif.,  and  upon  tak- 
ing off  collided  with  an  unlighted  buoy.  As  a result  of  the  collision  the  plane 
turned  over  on  its  back  and  was  considerably  damaged.  This  accident  [P.  22] 
clearly  constituted  a “shipwreck  or  other  marine  disaster”  within  the  meaning  of 
the  above  act  of  October  6, 1917,  as  amended. 

With  reference  to  the  question  of  whether  there  was  “fault  or  negligence” 
on  the  part  of  claimant  in  connection  with  the  damage  to  his  watch,  the  Chief 
of  the  Bureau  of  Aeronautics  reported,  in  part,  that  “the  accident  was  charged 
as  100  percent  error  of  judgment  due  to  total  lack  of  special  experience,  solely 
because  of  the  fact  that  the  pilot  landed  in  a dimly  lighted  area.”  The  specific 
error  of  judgment  committed  by  claimant  appeared  to  be  that  at  the  time  he 
made  the  landing  he  could  not  safely  approach  closer  to  the  well-lighted  area  off 
the  naval  air  station  on  account  of  the  presence  of  another  plane  ahead  and 
instead  of  making  a landing  at  that  time  he  should  have  made  a new  approach 
when  he  could  safely  have  landed  in  the  well-lighted  area. 

The  words  “fault”  and  “error”  are  not  synonymous.  “Fault”  imports 
blame;  “error”  may  arise  from  ignorance  or  mistake  alone  ( The  Manitoba,  104 
Fed.  145).  Nor  are  the  words  “negligence”  and  “error  of  judgment”  synonymous. 
The  distinction  between  these  terms  is  well  expressed  in  the  case  of  The  Tom 
Lysle  (48  Fed.  690)  as  follows: 

“The  distinction  between  an  error  of  judgment  and  negligence  is  not 
easily  determined.  It  would  seem,  however,  that  if  one,  assuming  a re- 
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sponsibility  as  an  expert,  possesses  a knowledge  of  the  facts  and  circum- 
stances connected  with  the  duty  he  is  about  to  perform,  and  bringing  to 
bear  all  his  professed  experience  and  skill,  weighs  those  facts  and  circum- 
stances, and  decides  upon  a course  of  action  which  he  faithfully  attempts 
to  carry  out,  then  want  of  success,  if  due  to  such  course  of  action,  would 
be  due  to  error  of  judgment,  and  not  to  negligence.  But  if  he  omits  to 
inform  himself  as  to  the  facts  and  circumstances,  or  does  not  possess  the 
knowledge,  experience,  or  skill  which  he  professes,  then  a failure,  if 
caused  thereby,  would  be  negligence.  ‘No  one  can  be  charged  with  careless- 
ness, when  he  does  that  which  his  judgment  approves,  or  where  he  omits  to 
do  that  of  which  he  has  no  time  to  judge.  Such  act  or  omission,  if  faulty,, 
may  be  called  a mistake,  but  not  carelessness.’  Brown  v.  French,  104  Pa. 
St.  604;  Williams  v.  Le  Bar,  141  Pa.  St.  149,  21  Atl.  Rep.  525.  When  a 
pilot  in  piloting  a vessel  has  used  his  best  skill  and  judgment,  he  is  not 
liable  for  her  loss,  although  the  result  shows  that  his  best  judgment  was 
wrong.  Mason  v.  Ervine,  27  Fed.  Rep.  459.”  (Italics  supplied.) 

Held,  that  the  decision  of  claimant  to  make  a landing  at  the  place  and  under 
the  conditions  existing  at  the  time  did  not  constitute  “fault  or  negligence” 
as  that  term  is  used  in  the  above  act  of  October  6,  1917,  as  amended,  but  was 
an  “error  in  judgment”  resulting  from  the  necessity  of  making  a hasty  decision 
[P.  23]  under  conditions  which,  in  view  of  his  total  lack  of  experience  in  night 
flying,  was  not  culpable  or  blameworthy. 

As  it  appeared  from  the  foregoing  that  the  accident  resulting  in  the  damage 
to  claimant’s  wrist  watch  was  a “shipwreck  or  other  marine  disaster”  and  the 
damage  was  not  due  to  fault  or  negligence  on  claimant’s  part,  further  held, 
that  he  can  legally  be  compensated  for  the  damage  to  his  watch  under  the 
authority  of  the  above  act  of  October  6,  1917,  as  amended,  provided  this 
article  was  required  by  regulations  in  force  at  the  time  of  loss  and  is  con- 
sidered by  the  Chief  of  the  Bureau  of  Navigation  to  be  reasonable,  useful,  and 
proper  for  claimant  in  line  of  duty  (File:  00/L19  ( 320324),  April  16,  1932). 


CLAIMS  : NAVAL  PERSONNEL ; EFFECTS  LOST  OR  damaged — SEAPLANE  ACCIDENT  J 

“shipwreck  or  other  marine  disaster”  defined. 

Claim  for  reimbursement  for  damage  to  watch  was  submitted  by  an  officer, 
U.  S.  Navy,  under  the  act  of  October  6,  1917,  as  amended  by  the  act  of  March 
3,  1927  (34  U.  S.  C.,  and  Sup.  V,  secs.  981-983).  This  law  authorizes  the  settle- 
ment of  claims  for  loss  or  damage  to  privately  owned  property  due  to  “ship- 
wreck or  other  marine  disaster,”  which  term  includes  the  wreck  of  an  airplane 
or  other  disaster  thereto,  when  such  loss  or  damage  was  without  fault  or 
negligence  on  the  part  of  claimant. 

It  appeared  that  on  January  26,  1932,  claimant  made  a forced  landing  at 
sea  in  a U.  S.  Navy  seaplane  due  to  the  failure  of  one  engine.  The  landing  was 
effected  without  damage  to  the  plane  and  after  taxiing  about  a mile  using  the 
other  engine,  the  plane  was  taken  in  tow  by  the  U.  S.  S.  Widgeon  and  cast 
loose  in  Pearl  Harbor.  The  bow  of  the  hull  of  the  plane  was  slightly  damaged 
during  towing  and  three  trailing  edge  ribs  on  the  left  lowrer  wing  were  broken 
at  the  rear  beam  by  heavy  seas.  It  appeared  that  there  was  no  fault  or  negli- 
gence on  the  part  of  the  claimant  in  connection  with  this  forced  landing.  How- 
ever, unless  the  forced  landing  of  the  above  seaplane  constituted  a “shipwreck 
or  other  marine  disaster”  claimant  was  not  entitled  to  be  compensated  for  the 
damage  to  his  watch  under  the  authority  of  the  above  act  of  October  6,  1917, 
as  amended. 

The  term  “shipwreck  or  other  marine  disaster”  so  far  as  applies  to  ships  has 
been  defined  to  be  “shipwreck  or  marine  disaster  to  the  ship  itself,  involving 
a total  or  partial  destruction  or  casting  away  of  the  ship,  not  such  a temporary 
disaster  as  waves  washing  over  the  ship’s  decks  or  such  like  misfortunes  as  are 
necessarily  incident  to  the  navigation  of  ships  in  the  waters  of  the  seas”  (1 
Comp.  Dec.  441;  3 Comp.  Dec.  585).  Report  in  this  case  showed  that  the  above 
seaplane  made  a normal  landing  after  the  failure  of  one  engine  and  at  no  time 
was  in  serious  danger  of  loss  or  destruction.  The  slight  damages  sustained 
which  resulted  from  towing  operations  by  the  U.  S.  S.  Widgeon  [P.  24]  and 
heavy  seas  did  not  endanger  the  safety  of  the  plane.  Seaplanes  are  constructed 
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to  operate  on  the  water  as  well  as  in  the  air  and  a forced  landing  at  sea  due 
to  engine  failure  where  a normal  landing  is  made  without  serious  damage  to 
the  plane,  held,  not  to  constitute  a “shipwreck  or  other  marine  disaster”  within 
the  meaning  of  the  above  act  of  October  6,  1917,  as  amended. 

In  view  of  the  foregoing,  held,  that  claimant  cannot  legally  be  compensated 
for  the  damage  to  his  watch  under  the  authority  of  the  act  of  October  6,  1917, 
as  amended,  supra  (File:  00/L19  (320301),  April  15,  1932). 


1.  CODE  OF  LAWS  OF  UNITED  STATES : force  and  effect. 

2.  NAVAL  RESERVE : (a)  status  of  officer  who  resigned  from  naval  reserve 

FORCE  UNDER  MISTAKEN  INTERPRETATION  OF  LAW  IN  ORDER  TO  RETAIN  CONNEC- 
TION WITH  COAST  GUARD;  RESIGNATION  ACCEPTED  AFTER  PASSAGE  OF  NAVAL 
RESERVE  ACT  OF  1925  J (&)  DATE  OF  PRECEDENCE  UPON  BEING  RECOMMISSIONED  IN 
NAVAL  RESERVE;  (c)  STATUS  OF  COAST  GUARD  AS  CIVIL  BRANCH  OF  PUBLIC 
SERVICE  WITHIN  MEANING  OF  NAVAL  RESERVE  ACT. 

On  May  29,  1925,  an  officer  of  the  Naval  Reserve  Force,  Lieutenant  Richard 
P.  Hodsdon,  was  appointed  a temporary  ensign  in  the  Coast  Guard  pursuant  to 
the  act  of  April  21,  1924,  entitled  “An  act  to  authorize  a temporary  increase 
of  the  Coast  Guard  for  law  enforcement.”  Section  7 of  said  act  provides  in 
part  that  “the  temporary  appointment  of  any  member  of  the  Naval  Reserve 
Force  to  an  enlisted,  warrant,  or  commissioned  grade  in  the  Coast  Guard  shall 
not  prejudice  his  status  in  the  Naval  Reserve  Force  when  his  temporary  service 

I in  the  Coast  Guard  shall  have  terminated.” 

On  June  26,  1925,  Lieutenant  Hodsdon  tendered  his  resignation  from  the  U.  S. 
Naval  Reserve  Force  to  the  Bureau  of  Navigation,  stating  that  this  action  was 
taken  in  accordance  with  Coast  Guard  Circular  Letter  No.  41.  Said  circular 
letter  had  been  issued  by  the  commandant  of  the  Coast  Guard  May  9,  1925,  and 
required  that  “all  officers  and  men  now  in  the  Coast  Guard  who  are  members 
of  the  Naval  Reserve  must,  by  July  1,  1925,  sever  their  connection  with  either 
the  Naval  Reserve  or  the  Coast  Guard.” 

On  July  1,  1925,  after  Lieutenant  Hodsdon  had  tendered  his  resignation  from 
the  Naval  Reserve  Force  but  before  it  had  been  accepted,  the  Naval  Reserve 
Force  ceased  to  exist  and  all  officers  and  men  who  on  that  date  were  members 
of  the  Naval  Reserve  Force  were  transferred  to  the  Naval  Reserve  by  operation 
of  the  act  of  February  28,  1925,  wrhich  abolished  the  Naval  Reserve  Force  and 
created  a Naval  Reserve  in  lieu  thereof,  effective  July  1,  1925  ( 43  Stat.  1080, 
1090). 

On  July  10,  1925,  Lieutenant  Hodsdon’s  resignation  “as  Lieutenant,  U.  S. 
Naval  Reserve  Force,  class  two”  was  accepted  effective  June  30,  1925,  the  letter 
of  acceptance  stating  specifically  [P.  25]  that  it  was  accepted  in  order  that  he 
might  retain  his  connection  with  the  U.  S.  Coast  Guard  subsequent  to  that  date. 

On  May  29,  1928,  Lieutenant  Hodsdon  resigned  as  a temporary  ensign  in  the 
Coast  Guard,  effective  August  30,  1928,  and  on  September  27,  1928,  upon  his 
request,  was  commissioned  as  lieutenant  in  the  Naval  Reserve  to  rank  from 
September  26,  1928,  which  appointment  was  accepted  by  him  on  November  13, 
1928. 

Question  whether,  upon  the  foregoing  state  of  facts,  Lieutenant  Hodsdon  is 
entitled  to  a date  of  precedence  in  the  Naval  Reserve  as  of  July  1,  1918,  which 
was  the  date  of  his  original  appointment  in  the  rank  of  lieutenant  in  the  Naval 
Reserve  Force. 

(1)  Section  3 of  the  Naval  Reserve  Act  of  February  28,  1925,  supra,  in  terms 
repealed  certain  designated  acts  “and  all  other  acts  or  parts  of  acts  relating  to 
the  Naval  Reserve  Force.”  Section  4 of  said  act  provides  that  “no  officer  or 
man  of  the  Naval  Reserve  shall  be  a member  of  any  other  naval  or  military 
organization,  except  the  Naval  Militia.”  In  an  opinion  rendered  June  11,  1925, 
approved  by  the  Secretary  of  the  Navy  on  the  same  date,  the  Judge  Advocate 
General  held  that  section  7 of  the  Coast  Guard  Act  of  April  21,  1924,  quoted  in 
part  above,  was  included  in  the  general  language  of  the  repealing  statute,  since 
it  related  exclusively  to  members  of  the  Naval  Reserve  Force  (File  28550- 
1787 : 1 ; C.  M.  O.  6,  1925,  p.  8 ; see  also  Comp.  Gen.  unpublished  decision  of  Oct. 
10,  1925,  A-11363 ; Navy  Dept.  File  26254-2593:532-2).  In  the  same  opinion 
it  was  further  held  that  on  and  after  July  1,  1925,  members  of  the  Naval  Re- 
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serve  would  be  prohibited  from  serving  in  the  Coast  Guard.  (But  see  Comp. 
Gen.  decision  of  Oct.  10,  1925,  supra;  also  J.  A.  G.  opinion  of  March  12,  1931, 
approved  by  Acting  Sec.  Navy,  File  QR/P14-2  (301104).)  However,  subsequent 
to  that  opinion,  Congress  enacted  and  the  President  on  June  30,  1926,  approved 
the  United  States  Code,  in  which  section  7 of  the  Coast  Guard  Act  of  April  21, 

1924,  was  embodied  as  a law  of  the  United  States  in  force  on  December  7,  1925 
(14  U.  S.  C.,  sec.  207).  Held,  that,  the  question  not  being  free  from  doubt 
whether  section  7 of  the  Coast  Guard  Act  of  April  21,  1924,  had  been  repealed, 
the  said  section  as  restated  in  United  States  Code,  title  14,  section  207,  should 
be  accepted  by  the  Navy  Department  as  existing  law  until  such  time  as  it  may 
be  hereafter  repealed  or  modified  by  Congress  or  until  it  may  be  authoritatively 
determined  that  it  is  no  longer  in  force  (citing  act  of  March  2,  1929,  45  Stat. 
1340,  sec.  3). 

(2)  Lieutenant  Hodsdon  in  submitting  his  resignation  from  the  Naval  Reserve 
Force,  and  the  Secretary  of  the  Navy  in  accepting  the  said  resignation  very 
plainly  had  no  other  intention  than  to  conform  to  the  law  as  it  had  been  con- 
strued in  the  Coast  Guard  circular  letter  and  the  opinion  of  the  Judge  Advocate 
General  to  the  effect  that  on  and  after  July  1,  1925,  an  individual  could  not  at 
the  same  time  be  a member  of  the  Naval  Reserve  Force  [P.  26]  and  a tem- 
porary officer  of  the  Coast  Guard.  His  resignation  under  such  circumstances  was 
submitted  merely  as  a formality,  being  equivalent  to  the  resignation  which  the 
law,  as  administratively  construed  at  the  time,  would  have  implied  from  the 
acceptance  or  retention  by  him  of  the  office  of  temporary  ensign  in  the  Coast 
Guard.  (See  Slay  maker  v.  United  States,  57  Ct.  Cls.  294,  298;  263  U.  S.  94,  96.) 
However,  his  formal  resignation  not  having  been  accepted  before  July  1,  1925, 
when  the  Naval  Reserve  Force  was  abolished,  his  legal  status  was  then  precisely 
the  same  as  though  the  resignation  had  never  been  tendered. 

Upon  the  facts  above  stated,  held,  that  Lieutenant  Richard  P.  Hodsdon  was 
transferred  from  the  Naval  Reserve  Force  to  the  Naval  Reserve  on  July  1,  1925, 
by  operation  of  the  Naval  Reserve  Act  effective  on  that  date,  and  that  he  there- 
upon took  precedence  as  a lieutenant  in  the  Naval  Reserve  in  accordance  with 
section  15  of  the  Naval  Reserve  Act  of  1925  ( 34  U.  S.  C.,  sec.  763)  which  pro- 
vides as  follows : 

“That  commissioned  officers  of  the  same  rank  and  warrant  officers  in  the 
Naval  Reserve  Force  who  are  transferred  to  the  Naval  Reserve  in  accordance 
with  the  provisions  of  this  act  shall  take  precedence  among  themselves  and 
with  other  officers  of  the  Naval  Reserve  according  to  the  dates  of  the  com- 
missions, warrants,  or  provisional  assignments  of  rank  or  grade  held  by  them 
at  the  time  of  transfer  * * (43  Stat.  1084,  sec.  15). 

Further  held,  that  Lieutenant  Hodsdon’s  status  as  a member  of  the  Naval  Re- 
serve was  not  affected  by  the  fact  that,  after  July  1,  1925,  he  continued  serving 
under  a temporary  appointment  in  the  Coast  Guard,  as  the  act  of  February  28, 

1925,  section  4,  expressly  provides  that  “no  existing  law  shall  be  construed  to 

prevent  any  member  of  the  Naval  Reserve  from  accepting  employment  in  any 
civil  branch  of  the  public  service,”  and  the  Coast  Guard  while  operating  under 
the  Treasury  Department  is  a “civil”  branch  of  the  public  service  (citing  258 
U.  S.  374;  62  Ct.  Cls.  154;  274  U.  S.  514;  33  Op.  Atty.  Gen.  563;  C.  M.  O.  6,  1931, 
p.  20;  File  QR/P14-2  (301104),  Feb.  12,  1931).  Nor  was  his  status  affected  by 
the  fact  that  the  Secretary  of  the  Navy  on  July  10,  1925,  after  the  Naval  Reserve 
Force  had  ceased  to  exist,  addressed  a letter  to  him  purporting  to  accept  his  resig- 
nation as  a member  of  the  Naval  Reserve  Force  effective  June  30,  1925,  since 
the  only  purpose  thereof  was  to  sever  his  connection  with  the  old  Naval  Reserve 
Force  prior  to  July  1,  1925.  Moreover,  even  if  Lieutenant  Hodsdon’s  resignation 
could  be  regarded  as  a request  for  his  discharge  from  the  new  Naval  Reserve 
(which  had  not  then  come  into  existence),  the  circumstances  were  such  that  his 
request  could  not  be  regarded  as  voluntary  within  the  meaning  of  section  6 of 
the  Naval  Reserve  Act  of  1925,  which  provides  that  “in  time  of  peace  no  officer  or 
man  of  the  Naval  Reserve  shall  be  discharged  except  upon  expiration  [P.  27] 
of  his  term  of  service  or  upon  his  own  request,  or  for  full  and  sufficient  cause,  in 
the  discretion  of  the  Secretary  of  the  Navy  * * (See  Slaymaker  v.  United 

States,  57  Ct.  Cls.  294,  298 ; id.,  263  U.  S.  94,  96.) 

Further  held,  that  under  section  7 of  the  Coast  Guard  Act  of  April  21,  1924, 
supra,  as  reenacted  in  the  United  States  Code  (title  14,  sec.  207),  and,  inde- 
pendently of  that  act,  by  virtue  of  section  4 of  the  Naval  Reserve  Act  of  1925 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 1731 

[C.  M.  O.  No.  4—1932] 

(34  U.  S.  C.,  sec.  753),  Lieutenant  Hodsdon  retained  his  status  in  the  Naval 
Reserve  throughout  the  period  of  his  temporary  service  in  the  Coast  Guard, 
and  that  he  took  timely  action  to  preserve  his  rights  by  applying  to  the  Bureau 
of  Navigation  more  than  two  months  prior  to  the  date  on  which  his  resignation 
from  the  Coast  Guard  was  to  become  effective  to  be  “reinstated  in  the  same 
rank”  in  the  Naval  Reserve  which  he  formerly  held  in  the  Naval  Reserve  Force. 
( In  this  connection  see  27  Op.  Atty.  Gen.  66 ; 26  Op.  Atty.  Gen.  615 ; L.  R.  N.  A., 
1921,  pp.  517,  523,  citing  26  Op.  Atty.  Gen  319,  14  Comp  Dec.  457,  and  File 
7657-445,  June  21,  1917.) 

In  view  of  the  foregoing,  held,  that  Lieutenant  Hodsdon  is  entitled  to  a date 
of  precedence  in  the  Naval  Reserve  as  of  July  1,  1918,  that  being  the  date  of 
his  precedence  in  the  rank  of  lieutenant  in  the  Naval  Reserve  Force  at  the  time 
of  his  transfer  to  the  Naval  Reserve.  (See  generally  as  to  antedating  rank 
on  appointment  or  promotion,  L.  R.  N.  A.,  1921,  pp.  649-651,  and  cases  there 
cited;  File:  OO-Hodsdon,  Richard  P/P17-1  (320229),  April  16,  1932.  In  this 
connection  see  Comp.  Gen.  decision  of  May  18,  1932,  A-42251). 


CONTRACTS:  interpretation  of — conflict  between  printed  form  and  type- 
written PROVISIONS,  PATENT  INDEMNIFICATION  PROVISIONS. 

Question  whether  vessels  of  the  Inland  Waterways  Corporation  are  legally 
entitled  to  free  service  over  U.  S.  Government  communication  circuits. 

The  Inland  Waterways  Corporation  was  created  by  the  act  of  June  3,  1924 
(49  U.  S.  C.  A.  151  to  156),  for  the  purpose  of  carrying  on  the  operations  of  the 
Government-owned  inland  canal  and  coastwise  waterways  system  to  the  point 
where  the  system  might  be  transferred  to  private  operation  to  the  best  advan- 
tage of  the  Government.  All  capital  stock  in  the  corporation  is  owned  by  the 
United  States.  (See  act  of  June  3,  1924,  supra;  also  act  of  May  29,  1928,  45 
Stat.  978;  49  U.  S.  C.  A.  152.) 

The  radio-equipped  vessels  of  the  Inland  Waterways  Corporation  are  operated 
by  employees  of  the  Inland  Waterways  Corporation  and  carry  no  passengers. 
Said  corporation  is  not  necessarily  a permanent  Governmental  undertaking  but 
was  established  to  test  the  possibilities  of  transportation  by  barge  upon  the 
great  inland  waterways  and  until  such  time  as  private  [P.  28]  interests  are 
ready  and  willing  to  engage  in  common-carrier  service  on  such  waterways. 

These  services  of  the  Inland  Waterways  Corporation  are  obviously  of  a public 
nature.  It  has  never  done  any  business  or  conducted  any  operation  except  in 
behalf  of  the  United  States. 

The  Inland  Waterways  Corporation,  being  owned  and  operated  by  the  Gov- 
ernment, held,  that  vessels  of  that  corporation  are  legally  entitled  as  a Gov- 
ernmental agency,  created  by  specific  act  of  the  Congress,  to  free  service  over 
naval  communication  circuits  (File:  A2-14  (3)  (311001),  April  7,  1932). 


CONTRACTS : interpretation  of — conflict  between  printed  form  and  type- 
written PROVISIONS,  PATENT  INDEMNIFICATION  PROVISIONS. 

Contract  No.  NOd-253,  dated  September  5,  1930,  provides  for  payment  by  the 
Government  to  the  contractor,  the  Sperry  Gyroscope  Company,  of  certain  speci- 
fied royalties  in  connection  with  fire-control  equipment,  in  consideration  of  the 
right  to  manufacture  for  its  use,  and  thereafter  to  use  and  maintain  in  repair, 
the  Naval  fire-control  equipment  described  and  claimed  in  certain  patents  and 
applications  owned  or  controlled  by  the  contractor. 

Contract  No.  NOs-8983,  dated  July  30,  1928,  with  the  General  Electric  Com- 
pany, has  printed  therein  the  standard  patent  indemnification  article,  reading 
as  follows: 

“The  contractor  shall  hold  and  save  the  Government,  its  officers,  agents, 
servants,  and  employees,  harmless  from  liability  of  any  nature  and  kind 
for  or  on  account  of  the  use  of  any  copyrighted  or  uncopyrighted  composi- 
tion, secret  process,  patented  or  unpatented  invention,  article  or  appliance 
furnished  or  used  in  the  performance  of  this  contract,  excepting  patented 
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articles  required  by  the  Government  in  its  specifications,  the  use  of  which 
the  contractor  does  not  control.” 

Said  contract  also  contains  a typewritten  patent  indemnification  article  or 
clause,  embodied  in  the  specifications,  which  requires  the  contractor  to  in- 
demnify the  United  States  against  all  liability  and  expenses  of  any  nature  or  i 
kind,  for  or  on  account  of  the  use  of  any  patented  or  unpatented  invention,  etc.,  ! 
furnished  or  used  in  the  performance  of  said  contract. 

Contracts  Nos.  NOs-17574  and  NOs-17575,  each  dated  May  29,  1930,  also 
have  printed  therein  the  standard  patent  indemnification  article,  quoted  above, 
and  also  contain  mimeographed  patent  indemnification  articles  or  clauses 
which  require  the  contractors  to  indemnify  the  United  States  from  and  against  l 
all  liability  including  costs  and  expenses  and  all  and  every  demand  or  demands 
of  any  nature  of  (or)  kind  heretofore  made  or  that  shall  hereafter  be  made 
for  or  on  account  of  the  use  of  any  patented  invention,  etc.,  to  be  furnished 
under  said  contracts. 

[P.  29]  It  is  a rule  of  law,  supported  by  numerous  decisions  of  the  courts, 
that  where,  as  in  the  use  of  printed  forms,  a contract  is  partly  printed  and 
partly  written,  and  there  is  a conflict  between  the  printing  and  the  writing, 
the  writing  will  prevail,  that  handwriting  will  prevail  over  typewriting  and 
typewriting  over  printing.  The  typewritten  patent  indemnification  article  or  jj 
clause  in  contract  No.  NOs-8983  and  the  mimeographed  patent  indemnification 
articles  or  clauses  in  contracts  Nos.  NOs-17574  and  NOs-17575  being  in  conflict  jj 
with  the  standard  patent  indemnification  article  printed  in  each,  following  the  ; 
rule  of  law  hereinbefore  set  forth,  the  standard  patent  indemnification  article 
is  without  force  and  effect  and  the  rights  and  liabilities  of  the  parties  are  j 
determined  by  the  typewritten  and  mimeographed  articles  or  clauses. 

Therefore,  held \ that  in  each  of  the  contracts  referred  to  above  the  contractor 
is  liable  for  such  royalties  as  the  United  States  may  be  required  thereunder  to 
pay  to  the  Sperry  Gyroscope  Company  (File:  Lll-15/QM-Sperry  Gyroscope 
Co.  (300815),  April  5,  1932). 


COUNSEL:  improper  argument — marine  examining  board. 

In  the  course  of  his  argument,  counsel  for  candidate  before  a Marine  Examin- 
ing Board,  abused  and  held  up  to  ridicule  an  officer  who  appeared  before  the 
Board  as  a witness,  and  went  far  beyond  the  bounds  of  propriety  in  criticising 
witness’  ability  and  performance  of  duty. 

It  is  fundamental  that,  in  the  interest  of  justice,  considerable  latitude  is 
allowed  a counsel  in  summing  up  the  merits  of  the  case  in  his  argument.  The 
testimony  and  any  animus  on  the  part  of  witnesses  may,  insofar  as  disclosed 
by  the  proceedings,  be  commented  upon;  but  such  argument  must  not,  as  in 
this  case,  be  made  a vehicle  of  abuse. 

A letter  of  admonition  was  addressed  to  the  officer  who  had  acted  as  counsel  in 
this  case  by  the  Secretary  of  the  Navy,  in  which  he  was  informed  that  his 
remarks  before  the  Board  merited  and  receved  the  disapprobation  of  the  Navy 
Department  and  that  he  was  admonished  to  the  end  that  in  any  future  proceed- 
ings of  this  character  with  which  he  might  become  associated  he  would  conduct 
himself  in  a manner  compatible  with  the  requirements  of  military  decorum  and 
the  customs  of  the  naval  service. 

This  action  of  the  Navy  Department  was  called  to  the  attention  of  the  Presi- 
dent and  members  of  the  Board  in  question,  and  it  was  stated  that  it  was  con- 
sidered that  the  Board  should  have  acted  summarily  during  the  course  of  counsel’s 
argument  by  calling  attention  to  the  impropriety  of  his  remarks  and  directing 
him  to  proceed  in  a manner  more  in  keeping  with  the  requirements  of  military 
decorum  and  the  customs  of  the  naval  service  (File : P13-9  ( 320125),  January  25, 
1932). 


[P.  30]  DAMAGES : naval  property  damaged  by  private  parties,  method  op 
handling  repairs  and  check  paid  in  settlement,  execution  of  release 

■ !j 

The  S.  S.  San  Felipe,  while  coming  alongside  pier  No.  3 at  the  naval  operating 
base,  Hampton  Roads,  Norfolk,  Va.,  to  discharge  cargo  on  January  11,  1932, 
collided  wdth  the  fender  system,  causing  damage,  w^hich  it  was  stated  could  be 
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repaired  by  the  Public  Works  superintendent  of  the  naval  operating  base  at  a 
cost  of  $100.  The  owners  of  the  San  Felipe  were  willing  to  pay  $100  in  full 
settlement  upon  execution  of  a release  by  the  Navy  Department. 

Question  as  to  handling  this  payment  and  as  to  authority  for  executing  said 
release. 

Held,  that  it  is  necessary  that  the  cost  of  repairing  the  damages  to  pier  No.  3 
caused  by  the  S.  S.  San  Felipe  be  charged  to  the  appropriation  ordinarily  charge- 
able with  the  cost  of  repairs  to  said  pier  (citing  6 Comp.  Dec.  74).  The  collec- 
tion from  the  owners  of  the  San  Felipe  cannot  be  credited  to  the  appropriation 
charged  with  the  cost  of  repairing  the  dock  but  must  be  handled  as  any  other 
collection  for  damages  to  Navy  property  and  be  deposited  in  the  Treasury  to 
the  credit  of  “Miscellaneous  Receipts”  (citing  Sec.  3617,  R.  S.,  31  U.  S.  C.,  sec.  484 ; 
14  Comp.  Dec.  87 ; 22  Comp.  Dec.  379 ; 3 Comp.  Gen.  808). 

With  reference  to  the  question  of  a release,  there  is  no  authority  of  law  for  any 
representative  of  the  Navy  Department  to  execute  a release  as  requested  in  this 
case. 

However,  stated  that  when  the  check  in  payment  of  this  claim  was  received  in 
the  Navy  Department,  a letter  would  promptly  be  addressed  to  the  owners  of  the 
San  Felipe  accepting  the  amount  agreed  upon  in  full  settlement  of  the  Gov- 
ernment's claim  for  damage  to  pier  No.  3 at  the  naval  operating  base,  Hampton 
Roads,  by  the  San  Felipe  on  January  11,  1932  (File:  NB2/L11-1  (4)  (320304), 
April  27,  1932) . 


DENTAL  TREATMENT:  naval  officer  under  instruction  at  oxford  uni- 
versity, ENGLAND,  AS  RHODES  SCHOLAR. 

Claim  was  submitted  by  an  ensign,  U.  S.  Navy,  for  reimbursement  of  expenses 
incurred  for  civilian  dental  treatment.  Claimant  was  a Rhodes  scholar,  under 
instruction  at  Oxford  University,  Oxford,  England,  where  he  was  taking  a course 
in  the  Honour  School  of  Modern  Languages.  During  the  period  covered  by 
this  dental  claim  he  w7as  in  Paris,  France,  utilizing  a portion  of  his  summer 
vacation  studying  the  French  language  in  accordance  with  the  recommendation 
of  his  tutor  at  Oxford  University.  It  appeared  from  a statement  submitted  by 
the  registrar  of  Oxford  University  that  students  at  Oxford  University  taking  the 
prescribed  courses  in  the  Honour  School  of  Modern  Languages  are  expected  to 
visit  certain  of  the  countries  of  continental  Europe  with  a view  to  furthering  their 
knowledge  of  the  particular  languages  constituting  their  course. 

[P.  31]  Upon  his  election  to  a Rhodes  Scholarship,  this  officer  was  informed 
by  the  Bureau  of  Navigation  that  while  under  instruction  at  Oxford  University, 
and  in  accordance  with  the  curriculum  at  that  institution  which  required  that 
he  travel  at  stated  intervals  on  the  continent  and  in  the  British  Isles,  the  Bureau 
of  Navigation  would  authorize  such  travel  at  his  expense.  He  was  further  ad- 
vised that  while  under  postgraduate  instruction  at  Oxford  he  Would  be  in  a duty 
status  and  would  thereby  be  entitled  to  a special  passport,  in  making  application 
for  which  he  was  advised  to  request  visas  for  various  European  countries,  in- 
cluding France.  The  records  of  the  Navy  Department  showed  that  since  enter- 
ing upon  this  course  no  request  for  leave  was  submitted  by  said  officer,  nor  was  he 
granted  any  leave. 

On  the  facts  disclosed  in  this  case  as  above  set  forth,  held,  that  during  the 
period  covered  by  his  dental  claim  the  officer  in  question  should  be  considered 
as  having  been  in  a duty  status  within  the  meaning  of  article  1189  (1),  U.  S.  Navy 
Regulations,  1020  (File:  00/P5-1  (320119),  April  8, 1932). 


JURISDICTION : summary  court  martial  to  try  enlisted  man  after  expiration 

OF  ENLISTMENT. 

Question  whether  an  enlisted  man  of  the  Navy  who  was  absent  over  leave  from 
the  receiving  barracks,  Navy  Yard,  Philadelphia,  Pa.,  until  after  expiration  of 
his  enlistment,  when  he  surrendered  at  the  Navy  recruiting  substation.  Charles- 
ton, W.  Va.,  may  be  tried  by  summary  court  martial  for  said  offense  upon  a 
specification  thereafter  preferred  by  the  commanding  officer  of  the  receiving 
station,  naval  operating  base,  Hampton  Roads,  Norfolk,  Va.,  to  which  latter 
station  he  had  in  the  meantime  been  furnished  transportation  by  order  of  the 
Bureau  of  Navigation. 
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Held,  that  such  summary  court  martial  is  without  jurisdiction  of  the  offense 
for  the  reason  that  the  accused  cannot  under  the  circumstances  be  regarded  as 
an  enlisted  man  in  the  naval  service  under  the  command  of  the  officer  who 
ordered  the  court  within  the  meaning  of  article  26,  Articles  for  the  Government 
of  the  Navy  (File:  MM-Johnson,  Wm.  M/A17-21  (320302),  April  8,  1932,  dis- 
tinguishing Ex  parte  Clarke,  271  Fed.  533,  sustaining  jurisdiction  of  a general 
court  martial  over  a man  who  deserted  in  time  of  war  and  was  apprehended 
after  expiration  of  enlistment. 


1.  LINE  PERSONNEL  ACT,  MARCH  3,  1931:  interpretation  of— “naval 

ACADEMY  GRADUATE”  WITHIN  MEANING  OF  SECTION  3 CONSTRUED. 

2.  PROMOTION : selection — date  of  ineligilibity  for,  officer  appointed  to 

LINE  OF  NAVY  FROM  CIVIL  LIFE;  “CLASS  NEXT  JUNIOR”  CONSTRUED. 

An  officer  in  the  Navy,  now  having  the  rank  of  commander,  was  appointed  a 
midshipman,  U.  S.  Navy,  on  October  2,  1902 ; resigned  in  January  1908,  and  was 
appointed  an  ensign,  U.  S.  [P.  32]  Navy,  April  15,  1908,  to  take  rank  with  the 
members  of  the  Naval  Academy  graduating  class  of  1906  in  accordance  with  his 
order  of  merit  as  shown  by  his  examination  for  final  graduation,  pursuant  to  a 
special  act  of  Congress  in  his  case  (act  of  April  3,  1908,  35  Stat.  570). 

(1)  Question  whether  decision  of  Navy  Department  of  May  11,  1931,  pub- 
lished in  C.  M.  O.  5,  1931,  page  23,  interpreting  the  term  “Naval  Academy  grad- 
uate” as  used  in  section  3 of  the  Line  Personnel  Act  of  March  3,  1931  (46  Stat. 
1482,  1483),  applied  to  the  case  of  this  officer. 

The  decision  referred  to  held  that  where  an  officer  who  was  a Naval  Academy 
graduate  resigned  while  serving  in  the  grade  of  lieutenant,  was  later  again 
appointed  a lieutenant  in  the  line  of  the  Navy,  and  has  served  continuously  since 
as  a commissioned  officer,  his  present  connection  with  the  service  was  orig- 
inally entered  from  civil  life,  i.  e.,  “a  source  other  than  the  Naval  Academy,” 
within  the  meaning  of  the  last  proviso  of  section  3 of  the  Line  Personnel  Act  of 
March  3,  1931,  supra. 

The  last  proviso  of  section  3 of  the  Line  Personnel  Act  of  March  3,  1931,  which 
was  under  consideration  in  that  case,  is  as  follows : 

“That  * * * officers  of  any  grade  commissioned  in  the  line  of  the 

Navy  from  sources  other  than  the  Naval  Academy,  shall  become  ineligible 
for  consideration  by  a selection  board  when  the  members  of  the  Naval 
Academy  class  next  junior  to  them  at  the  date  of  their  original  permanent 
commission  as  ensign  or  above  become  ineligible  for  consideration  under 
the  provisions  of  this  section.” 

In  the  case  now  under  consideration,  when  the  act  which  authorized  the 
appointment  of  the  former  midshipman  to  be  an  ensign  in  the  U.  S.  Navy  pro- 
vided that  he  take  the  position  in  the  line  of  the  Navy  determined  by  his  order 
of  merit  as  shown  by  his  examination  for  final  examination,  this  did  not  alter 
the  fact  that  when  he  resigned  as  a midshipman  he  became  a civilian  and  that  he 
was  appointed  as  an  ensign,  U.  S.  Navy,  from  civil  life,  i.  e.,  “a  source  other  than 
the  Naval  Academy,”  within  the  meaning  of  the  last  provision  of  section  3 of  the 
Line  Personnel  Act  of  March  3,  1931. 

In  view  of  the  foregoing,  held,  that  the  decision  of  May  11,  1931,  applies  to  the 
case  now  under  consideration. 

(2)  The  Navy  Register  of  January  1,  1909,  showed  that  the  date  of  commission 
of  the  officer  above  referred  to  was  February  13,  1908,  and  that  his  lineal  posi- 
tion was  number  seventy-two  (72)  in  a class  of  one  hundred  and  six  (106)  who 
were  commissioned  ensigns  in  the  line  of  the  Navy  from  members  of  the  Naval 
Academy  class  of  1906.  The  last  proviso  of  section  3 of  the  Line  Personnel  Act 
of  March  3,  1931,  paraphrased  so  as  to  apply  to  the  individual  case  of  the  officer 
here  under  consideration,  requires  that  he  shall  become  ineligible  for  considera- 
tion by  a selection  board  when  the  members  of  the  Naval  Academy  class  next 
junior  to  him  at  the  date  of  his  original  permanent  [P.  33]  commission  as 
ensign  become  ineligible  for  consideration  under  the  provisions  of  the  said  act. 
Held,  that  the  “class  next  junior”  to  said  officer  at  the  date  of  his  original 
permanent  commission  was  the  class  of  1907,  and,  therefore,  he  becomes  inel- 
igible for  consideration  by  a selection  board  for  advancement  to  captain  at  the 
same  time  as  members  of  the  class  of  1907  become  ineligible  for  such  selection 
(File:  OL/P17-2  (320315),  April  4,  1932). 
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MARK  OF  DESERTION : removal — civil  war  cases. 

Question  whether  the  mark  pf  desertion  in  the  case  of  one  Knight  may  be 
removed  and  a certificate  of  discharge  issued. 

The  records  of  the  Navy  Department  showed  that  Knight  enlisted  in  the  Navy 
on  August  15,  1864,  and  served  faithfully  until  October  16,  1867. 

Held,  that  under  the  provisions  of  the  law  as  contained  in  U.  S.  Code,  title  34, 
sections  1012  and  1015  (acts  of  August  14,  1888,  25  Stat.  442,  and  May  24,  1900, 
31  Stat.  183),  the  charge  of  desertion  standing  on  the  record  of  this  man  should 
be  removed  and  a certificate  of  discharge  issued  (File:  MM-Kuight,  Millard 
F/P13-8  (2)  (320407),  April  20,  1932,  considering  also  sec.  3 of  the  act  of  Aug. 
14,  1888,  supra,  as  incorporated  in  sec.  1014,  title  34,  U.  S.  Code,  and  citing  in 
connection  therewith  19  Op.  Atty.  Gen.  221). 


MARK  OF  DESERTION : removal — insanity. 

A man  deserted  from  the  naval  service  at  the  naval  training  station,  Great 
Lakes,  111.,  on  January  2,  1920.  Affidavits  now  submitted  in  this  case  referable 
to  the  man’s  condition  in  1919  and  1920,  together  with  statements  of  physicians 
having  knowledge  of  his  present  mental  condition,  are  clearly  sufficient  to  raise 
a reasonable  doubt  as  to  the  man’s  sanity  at  the  time  of  his  disappearance  from 
the  naval  service  on  January  2,  1920,  which  is  all  that  is  necessary  to  support 
an  acquittal  if  he  were  on  trial  by  court  martial  for  the  offense  of  desertion 
or  absence  without  leave. 

In  view  of  the  statements  contained  in  the  affidavits  referred  to  above,  and 
the  further  fact  that  this  man  was  found  to  be  suffering  from  dementia  praecox 
within  a brief  time  after  his  desertion  from  the  naval  service  and  the  further  fact 
that  he  is  now  hopelessly  insane,  held,  that  he  wTas  not  responsible  for  his  acts 
on  January  2,  1920,  the  date  of  his  desertion  from  the  naval  service,  and  that  the 
mark  of  desertion  should  be  removed  from  his  record  and  pay  accounts  as  erro- 
neous (File:  MM-Krenz,  Louis  F/P13-8  (2)  (280718),  April  13,  1932,  citing  File: 
MM-Travis,  James  J/P13-8  ( 2)  (280522),  July  31,  1928;  MM-Stallo,  Frank 
J/A17-20  (291108),  Aug.  10,  1929;  C.  M.  O.  8,  1929,  14;  [P.  34]  MM-- 

Mulcay,  Thomas  E/P13-8  (2)  (300131),  Feb.  13,  1930;  O.  M.  0.  2.  1930,  20). 


MEDALS  AND  DECORATIONS : acceptance  of,  awarded  by  nicaraguan  gov- 
ernment. 

In  connection  with  decision  of  Secretary  of  the  Navy  of  June  19,  1930  (File: 
1*15  (300523)  : C.  M.  O.  8, 1930,  p.  24),  the  Secretary  of  State  upon  reconsideration 
of  the  question  of  the  delivery  of  Nicaraguan  Medals  of  Merit  conferred  by  the 
Government  of  Nicaragua  upon  officers  of  the  U.  S.  Army,  Navy,  and  Marine 
Corps,  stated  that  it  was  open  to  so  much  doubt  that  in  future  the  Department 
of  State  would  not  deliver  such  medals  to  the  officers  concerned,  but  would  await 
legislative  action  (letter  from  Secretary  of  State  to  Secretary  of  the  Navy,  March 
4.  1932,  enclosing  copy  of  memorandum  of  the  legal  adviser,  Department  of  State, 
Feb.  11,  1932— Navy  Dept.  File:  P15  (300523)). 


MISCONDUCT:  blow  received  while  resisting  forced  entry  of  intruder  into 

apartment;  evidence  of  intoxicating  liquor;  effect  of  dismissal  by  civil 

COURT  OF  CASE  ARISING  OUT  OF  SAME  INCIDENT. 

Patient,  an  enlisted  man,  U.  S.  Navy,  while  on  authorized  liberty,  was  admitted 
to  the  sick  list  at  the  U.  S.  naval  hospital,  San  Diego,  Calif.,  on  January  25, 
1932,  with  diagnosis  “undetermined  (fracture  skull)  (fighting),”  which  the  med- 
ical officer  in  charge  considered  to  be  due  to  his  own  misconduct. 

The  undisputed  facts  in  the  case  showed  that  patient  and  another  enlisted  man 
were  attending  a party  and  that  while  in  attendance  upon  this  party  an  indi- 
vidual came  to  the  door  of  the  apartment  where  the  party  was  being  held  and 
stated  that  he  was  an  officer  of  the  law.  Upon  being  asked  for  his  badge  he 
was  unable  to  produce  one.  This  same  individual  attempted  to  force  his  way  into 
the  apartment  through  the  door  and  was  apparently  resisted  by  patient,  where- 
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upon  said  individual  pulled  a blackjack  from  his  pocket  and  struck  patient  over 
the  head  knocking  him  unconscious.  It  later  developed  that  this  individual  who 
yielded  the  blackjack  was  a former  police  officer,  having  been  dismissed  from  the 
police  force  for  similar  rough  tactics.  It  was  further  developed  that  he  was 
acting  as  manager  of  the  apartment  house  on  the  night  of  January  24,  1932. 

Following  the  occurrence  referred  to  above,  patient  was  removed  to  the  police 
station  and  charged  with  being  drunk  and  disturbing  the  peace.  He  was  removed 
from  the  police  station  to  the  naval  hospital  where  he  was  admitted  to  the  sick 
list  with  diagnosis  as  noted  above.  The  officer  of  the  day  who  examined  him 
found  him  to  be  under  the  influence  of  intoxicating  liquor.  On  the  same  day 
the  diagnosis  was  changed  to  “contusion  on  left  side  of  head,”  due  to  own  mis- 
conduct, the  misconduct  finding  in  this  case  being  based  upon  the  presence 
[F.  35]  of  alcoholic  odor  on  breath  and  other  manifestations  usually  present 
where  an  individual  is  under  the  influence  of  intoxicating  liquor. 

In  making  the  above  diagnosis,  it  did  not  appear  that  the  examining  physicians 
took  into  consideration  the  full  import  of  the  effect  of  the  blow  on  the  head 
received  by  patient  a short  time  prior  thereto,  which  was  of  sufficient  force  to 
knock  him  unconscious  and  render  him  unfit  for  duty  for  nine  days.  (See  iD 
this  connection  File:  P2-5  (2)  (300905),  Sept.  17,  1930;  File  P2-5  (2)  (310724), 
Aug.  7,  1931,  C.  M.  O.  8,  1931,  p.  34 ; File  P2-5  ( 2)  (300908) , Oct.  28,  1930,  O.  M.  O. 
10,  1930,  p.  20.)  It  is  well  established  that  an  injury  received  by  a person  in  the 
naval  service  should  not  be  held  to  be  due  to  his  own  misconduct  merely  because 
he  is  under  the  influence  of  intoxicating  liquor  at  the  time  the  injury  was  re- 
ceived (citing  File  29372-228,  May  26,  1924 ; File  29372-388,  Sept.  16,  1925 ; File : 
P2~5  (2)  (300131),  Feb.  8,  1930,  C.  M.  O.  2,  1930,  p.  21;  File:  A17-27  (291001), 
Oct.  31,  1929,  C.  M.  O.  10,  1929,  p.  11). 

The  facts  in  this  case  also  showed  that  when  patient  was  taken  before  the  local 
police  court  on  the  charge  of  getting  drunk  and  disturbing  the  peace,  the  case  was 
dismissed.  While  this  dismissal  by  the  civil  court  before  which  patient  was  tried 
is  not  binding  upon  the  Navy  Department,  it  should  be  accepted  as  having  con- 
siderable weight  in  the  determination  of  whether  or  not  patient  was  in  fact  drunk 
and  disturbing  the  peace  on  the  night  in  question.  (See  File:  P2-5  ( 2)  (291009), 
June  28,  1930,  C.  M.  O.  6,  1930,  p.  17.) 

In  order  to  justify  the  holding  that  the  injury  received  by  patient  in  this  case 
was  due  to  his  own  misconduct,  the  facts  must  show  that  patient’s  misconduct 
was  such  that  the  ordinary  prudent  man  would  be  bound  to  know  and  anticipate 
that  it  would  be  followed  by  the  use  of  a blackjack  or  other  dangerous  weapon  by 
his  assailant  (citing  File  29372-356,  March  30,  1926;  see  L.  R.  N.  A.,  1929,  Sup., 
pp.  578-579).  No  such  facts  appeared  in  this  case.  On  the  contrary,  the  facts 
did  not  show  any  acts  on  the  part  of  patient  which  gave  any  justification  what- 
ever to  his  assailant  for  striking  him  on  the  head  with  a blackjack,  or  assaulting 
him  in  anv  other  manner. 

In  view  of  the  foregoing,  held,  that  the  injury  in  this  case  was  not  the  result 
of  patient’s  own  misconduct  (File:  MM-Millican,  Geo.  M/P2-5  (2)  (320404), 
April  30,  1932). 


PROVISIONS : sale  of,  to  Philippine  constabulary. 

Held,  that  authority  cannot  legally  be  granted  the  commandant,  sixteenth  naval 
district,  to  make  cash  sales  of  naval  provisions  to  the  Philippine  constabulary 
(File:  L11-5/EG52  ( 320329),  April  18,  1932,  considering  art.  1167-1  (a),  Bu.  S. 
& A.  Manual ; Sec.  Navy  decision  of  Sept.  17,  1926,  L.  R.  N.  A.,  [P.  36]  1929, 

Supp.,  p.  609 ; act  of  Dec.  20,  1928,  45  Stat.  1030,  L.  R.  N.  A.,  1929,  Supp.,  p.  1150  ; 
act  of  June  12,  1906,  34  Stat.  258,  10  U.  S.  C.,  sec.  1288 ; act  of  July  11,  1919,  10 
U.  S.  C.,  sec.  1274 ; citing  J.  A.  G.  opinion  of  Nov.  13,  1925,  approved  by  Sec.  Navy 
Nov.  16,  1925,  File  9897-1469). 


VESSELS  OF  THE  NAVY : statutory  limit  of  cost — inclusion  in,  of  material 
issued  from  appropriation  purchases’  account,  u.  s.  s.  ranger. 

The  act  of  February  13,  1929  (45  Stat.  1165),  authorizing  the  construction  of  the 
U.  S.  S.  Ranger  (CV4)  prescribes  a limit  of  cost  for  the  vessel  “including  armor 
and  armament,  not  to  exceed  $19,000,000.” 
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Held . that  the  value  of  material  issued  from  the  Appropriation  Purchases’ 
Account  used  in  the  construction  or  outfitting  of  the  U.  S.  S.  Ranger  is  chargeable 
against  the  statutory  limit  of  cost  prescribed  by  the  Congress  to  the  extent  that 
such  material,  if  specially  purchased  for  that  vessel,  would  be  chargeable  to  the 
appropriation  for  its  construction  and  outfitting  (File:  CV4/L10-3  (311224), 
April  30,  1932,  citing  File  28238-22:  1,  June  22,  1922 ; art.  1865  (3),  Navy  Regula- 
tions; see  also  File  L1G-3  (25)  (290119),  Feb.  16,  1929;  C.  M.  O.  2,  1929,  p.  15). 

C.  M.  0.  5—1932 

[P.  5]  1.  CHARGES  AND  SPECIFICATIONS : specification  as  found  proved 

LACKING  IN  PARTICULARITY  ; NEGLECT  OF  DUTY. 

2.  NEGLECT  OF  DUTY : impossibility  of  performance  as  a defense. 

3.  JUDICIAL  NOTICE:  bureau  manuals — reading  from  at  trial  dis- 

approved. 

4.  CONFESSIONS  : admissions  and  confessions — admission  in  evidence. 

5.  ARGUMENT : irregular,  by  judge  advocate. 

6.  SETTING  ASIDE:  findings  on  certain  specifications  of  charge. 

First  Lieutenant  Frank  E.  Sessions,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  commandant,  U.  S.  naval  station,  Guam,  on  March 
2,  1932,  and  was  convicted  of  the  following  charges : 

Charge  I. — Neglect  of  duty  (seven  specifications,  alleging  neglect  of  duty  as  post 
exchange  officer — 1,  2,  3,  5,  6,  and  7 proved;  4,  proved  in  part). 

Charge  II. — Conduct  to  the  Prejudice  of  Good  Order  and  Discipline  (wffiile  serv- 
ing as  post  exchange  officer,  authorizing  [P.  6]  and  permitting  a sergeant, 
U.  S.  Marine  Corps,  who  was  serving  as  attendant  in  the  post  exchange,  to  give 
orders  for  merchandise  for  the  post  exchange — specification  proved  in  part). 

The  court  sentenced  the  accused  to  lose  ten  numbers  in  his  grade. 

On  March  16,  1932,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  May  10,  1932,  the  Judge  Advocate  General  pointed  out  the  following  errors 
and  irregularities  in  this  case : 

(1)  The  fourth  specification  of  the  first  charge,  as  drawn,  alleged,  in  effect, 
that  the  accused,  it  being  his  duty  as  post-exchange  officer  to  inspect  personally 
all  merchandise  received  for  the  post  exchange,  did,  between  February  16,  1931, 
and  August  15, 1931.  well  knowing  that  large  quantities  of  merchandise  were  being 
received  each  month  for  the  said  post  exchange,  neglect  and  fail  to  inspect  per- 
sonally any  merchandise  whatsoever  so  received  for  the  said  post  exchange  be- 
tween those  dates.  The  court  in  its  finding  on  this  specification  excepted  the 
words  “any  merchandise  whatsoever,”  substituted  therefor  the  words  “all  mer- 
chandise” and  found  the  specification  proved  with  such  exception  and  substitution. 

Held,  that  this  specification  as  found  proved,  did  not  meet'  the  requirements  of 
section  206,  Naval  Courts  and  Boards,  relative  to  allegation  of  time  and  place ; 
nor  did  it  fulfil  the  object  stated  in  section  210,  Naval  Courts  and  Boards  “to 
furnish  the  accused  with  such  description  of  the  charge  against  him  as  will  enable 
him  to  make  a proper  defense  and  avail  himself  of  his  conviction  or  acquittal 
for  protection  against  a further  prosecution  for  the  same  cause.”  (See  File  00- 
Magee,  Warren  E/A17-20  (311218),  April  11,  1932--C.  M.  O.  4,  1932,  p.  9.) 

(2)  The  fifth  specification  of  the  first  charge  alleged  in  substance  that  the  ac- 
cused, it  being  his  duty  as  post-exchange  officer  to  compare  daily  the  sales  as 
shown  by  the  cash  register  in  the  said  post  exchange  with  the  sales  as  shown  by 
the  steward’s  daily  report,  neglected  and  failed  to  make  such  comparisons  at 
any  time  between  February  16,  1931  and  August  15,  1931. 

The  evidence  adduced  relative  to  this  specification  tended  to  show  that  certain 
keys  were  required  to  enable  the  cash  register  sales  to  be  read  and  that  these 
keys  were  not  available  to  the  accused.  They  appeared  to  have  been  lost.  There 
was  no  basis  for  an  inference  that  the  loss  of  these  keys  was  in  any  manner 
attributable  to  the  accused.  No  evidence  was  offered  as  to  whether  the  accused 
could  or  could  not,  in  some  proper  manner,  have  overcome  the  difficulty  which 
he  faced  by  reason  of  the  unavailability  of  the  keys.  The  judge  advocate  seemed 
to  consider  this  point  immaterial,  since  in  his  argument  he  conceded  the  impos- 
sibility of  the  accused’s  performance  of  this  duty,  but  [P.  7]  contended  that 
this  was  a matter  merely  in  mitigation  rather  than  a complete  defense.  Held , that 
such  a contention  was  unsound  (citing  Naval  Digest,  1921,  p.  61,  par.  6).  The 
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exact  situation  here  presented,  in  which  a court  has  refused  to  recognize  impos- 
sibility of  performance  of  a duty  as  a defense  to  a criminal  prosecution  for  non- 
performance, is  very  unusual,  and  consequently  authority  exactly  in  point  is 
lacking.  On  principle,  however,  it  is  not  unreasonable  to  assume  that  the  law 
does  not  subject  a person  to  punishment  for  his  failure  to  do  the  impossible. 

It  followed  from  the  foregoing  remarks  that  the  finding  on  this  specification 
could  not  be  sustained  by  the  evidence  adduced. 

(3)  The  judge  advocate  had  a witness  for  the  prosecution  read  into  the  record 
numerous  extracts  from  the  post-exchange  regulations  embodied  in  the  Marine 
Corps  Manual.  Inasmuch  as  Bureau  manuals,  including  the  Marine  Corps  Man- 
ual, are  matters  of  which  judicial  notice  may  be  taken  by  a court  martial  (C.  M.  0. 
11,  1923,  8)  and  such  matters  need  not  be  proved  (sec.  530,  N.  C.  & B.,  1923),  it 
was  unnecessary  that  this  procedure  be  followed.  The  introduction  of  such 
superfluous  evidence  prolongs  the  trial  unnecessarily  and  unduly  lengthens  the 
record. 

(4)  The  accused  objected  to  the  admission  in  evidence  of  certain  statements 
made  by  him  to  the  post  exchange  council  during  the  course  of  an  investigation 
by  that  body  into  the  affairs  of  the  exchange,  on  the  ground  that  these  state- 
ments amounted  to  confessions  and  were  not  admissible  because  they  had  not 
been  made  voluntarily.  Counsel  for  the  accused  at  this  point  made  a statement 
which  was  set  out  in  the  record  purporting  to  inform  the  court  of  the  circum- 
stances under  which  the  accused’s  statements  had  been  made.  The  court  then 
announced  that  if  the  circumstances  were  as  stated  it  was  satisfied  that  the 
statements  by  the  accused  were  made  voluntarily  and  that  the  evidence  would 
be  received. 

It  was  clear  from  the  court’s  reasons  set  out  in  the  record  for  its  ruling  on  this 
objection  that  it  supposed  the  statements  of  the  accused  to  amount  to  confessions. 
Had  such  been  the  case,  the  manner  of  their  admission  would  have  been  very 
irregular,  as  in  such  case  their  admissibility  should  have  been  determined  from 
evidence  introduced  by  the  judge  advocate  and  not  merely  from  an  unsworn  state- 
ment by  the  counsel  for  the  accused  (citing  sec.  355,  N.  C.  & B.,  1923).  However, 
said  statements  did  not  in  fact  amount  to  confessions  but  were  at  most  merely 
admissions,  and  since  such  admissions  may  be  received  in  evidence  without  having 
been  shown  to  have  been  made  voluntarily  (sec.  361,  N.  C.  & B.,  1923),  the  obvious 
misapprehension  of  the  court  as  to  the  exact  nature  of  the  statements  did  not 
affect  the  validity  of  the  proceedings  on  this  point. 

(5)  The  record  showed  that  after  a short  opening  argument  by  the  judge  advo- 
cate and  an  argument  by  the  accused,  the  judge  advocate  read  a rather  lengthy 
closing  argument.  This  closing  argument  reviewed  all  the  evidence  adduced,  dis- 
cussed some  of  the  points  of  law  involved,  and  went  far  beyond  the  proper  scope 
of  a closing  argument  as  stated  in  section  668.  Naval  Courts  and  Boards,  1923. 
While  the  failure  of  the  judge  advocate  to  separate  his  remarks  properly  into 
opening  and  closing  arguments  constituted  an  irregularity,  held  that  this  did  not 
substantially  prejudice  the  interests  of  the  accused. 

In  view  of  the  above,  the  Judge  Advocate  General  recommended  that  the  find- 
ings on  the  fourth  and  fifth  specifications  of  the  first  charge  be  set  aside.  He 
expressed  the  opinion  that,  subject  to  the  foregoing  remarks  and  recommendations, 
the  proceedings,  findings,  and  sentence  and  the  action  of  the  convening  authority 
thereon  were  legal. 

(6)  On  May  19,  1932,  the  Acting  Secretary  of  the  Navy  approved  the  remarks 
and  recommendation  of  the  Judge  Advocate  General.  Accordingly  the  findings 
on  the  fourth  and  fifth  specifications  of  charge  I were  set  aside. 


CLEMENCY : recommendation  for,  not  approved. 

Chief  Pay  Clerk  John  A.  L.  Mason,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  Secretary  of  the  Navy,  at  the  Navy  Yard,  Portsmouth, 
N.  H.,  on* March  9,  1932,  and  was  convicted  of  the  following  charges: 

Charge  I. — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapaci- 
tated for  proper  performance  of  duty  from  previous  indulgence  in  intoxicating 
liquor). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 
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The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  consideration  of  the  mitigating  circumstances  shown  by 
the  medical  history  of  the  accused  in  connection  with  the  offenses  specified.” 
On  April  9,  1932,  the  Secretary  of  the  Navy  approved  the  proceedings,  findings, 
and  sentence  and  submitted  the  record  of  proceedings  to  the  President  of  the 
United  States  with  the  recommendation  that  the  sentence  be  confirmed. 

On  May  4,  1932,  the  sentence  of  dismissal  in  this  case  was  confirmed  by  the 
President. 


[P.  9]  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing 

TO  ALLEGE  AN  OFFENSE;  NOT  CUBED  BY  PLEA  OF  GUILTY;  ABSENCE  FROM 
STATION  AND  DUTY — GIST  OF  OFFENSE;  SUMMARY  COURT  MARTIAL. 

A summary  court-martial  specification  alleged  that  accused  absented  himself 
from  his  station  and  duty,  but  did  not  allege  that  such  absence  was  without 
authority. 

Held,  that  this  specification  was  fatally  defective  in  that  it  failed  to  allege 
an  offense  (citing  sec.  198,  N.  C.  & B.,  1923).  The  gist  of  the  offense  attempted 
to  be  alleged  here  is  unauthorized  absence  (citing  Naval  Digest,  1916,  p.  7,  par. 
19;  see  also  art.  8 (19),  Articles  for  the  Government  of  the  Navy;  sec.  86, 
N.  C.  & B.,  1923).  Without  the  allegation  “without  proper  authority”  the 
specification  does  not  allege  an  offense  of  which  a court  martial  may  take  cog- 
nizance and  the  defect  is  not  aided  by  a plea  of  guilty  thereto  (citing  C.  M.  O.  5, 
1930,  10). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  finding  on 
the  specification  in  question  (File:  MM-Mann,  Clyde  E/A17-21  (320524),  May  24, 
1932). 


EVIDENCE : objections,  sufficiency  of. 

CONFESSIONS : involuntary. 

Accused  objected  to  the  introduction  in  evidence  of  a confession  made  by  him 
“on  the  ground  that  the  accused  had  not  been  properly  warned  that  what  he 
said  might  be  used  against  him.”  The  court  sustained  the  objection. 

Held,  that  the  ground  assigned  for  objection  was  untenable  in  view  of  section 
359,  Naval  Courts  and  Boards,  1923.  However,  a police  officer  testified  that 
accused  “was  told  to  come  out  with  the  truth  and  maybe  he  don’t  get  in 
trouble.”  From  this  it  would  appear  that  the  confession  of  the  accused  was  in 
fact  involuntary  and  was  therefore  clearly  inadmissable  (sec.  352,  Naval  Courts 
and  Boards,  1923). 

While  the  objection  to  the  involuntary  confession  of  the  accused  was  based  on 
untenable  grounds,  attention  was  invited  to  the  fact  that  the  court  need  not 
receive  testimony  which  is  clearly  inadmissible,  though  the  grounds  assigned 
for  objection  were  not  effective  or  though  no  objection  is  made  (citing  Richard- 
son v.  Aqnew,  89  Pac.  404 ; C.  M.  O.  8,  1923,  6-7 ; C.  M.  O.  4,  1926,  6 ; C.  M.  O. 
2,  1929,  7). 

In  view  of  the  above,  held  that  the  ruling  of  the  court  in  excluding  the  involun- 
tary confession  of  the  accused  was  correct,  although  the  grounds  assigned  by  the 
defense  for  objection  were  not  valid  (File:  MM-Laquidari,  Jos/A17-20  (320330), 
May  11,  1932,  approved  May  23,  1932). 


[P.  10]  1.  EVIDENCE  : self-serving  statements. 

2.  SENTENCES : recording  of,  tbial  in  joinder. 

Two  enlisted  men,  U.  S.  Marine  Corps,  were  tried  in  joinder  and  convicted  of 
the  charge  “Attempting  to  desert.” 

(1)  In  order  to  rebut  the  circumstantial  evidence  introduced  by  the  prosecution 
of  a specific  intent  to  desert,  which  intent  is  an  essential  element  of  the  offense  of 
“Attempting  to  desert”  (sec.  251,  N.  C.  & B.,  1923),  the  defense  introduced  evidence 
of  statements  made  by  the  accused  prior  to  the  attempt  to  leave  the  station  indi- 
cating an  intent  to  return  before  the  expiration  of  leave.  Held,  that  this  evidence 
should  have  been  objected  to  by  the  judge  advocate  as  self-serving  statements 
and  therefore  inadmissible  (citing  C.  M.  O.  11,  1928,  8). 
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(2)  The  sentence  in  the  case  of  one  of  the  accused  was  followed  by  the  signa- 
tures of  all  the  members  and  the  judge  advocate  of  the  court.  The  record  then 
contained  the  entry  “the  judge  advocate  was  recalled  (the  court  not  having 
been  cleared)  and  directed  to  record  the  sentence  of  the  court  in  the  case  of  (the 
other  accused)  as  follows.”  Then  followed  the  sentence  in  the  case  of  the  other  i 
accused  and  the  signatures  of  the  members  and  judge  advocate. 

The  requirements  of  section  683,  Naval  Courts  and  Boards,  1923,  that  findings 
and  sentences  in  the  case  of  persons  tried  in  joinder  shall  be  separately  recorded 
does  not  mean  that  each  sentence  must  be  authenticated  by  separate  signatures 
of  the  members  of  the  court.  The  proper  method  of  recording  the  separate  sen- 
tences would  be  to  enter  each  separately,  one  immediately  following  the  other, 
followed  by  the  signatures  of  the  members  and  judge  advocate. 

Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence  were 
held  legal  (File:  MM-O’Daniell,  Jas.  H/A17-20  (320404),  May  19,  1932,  approved 
May  27,  1932). 


EVIDENCE : weight  of  ; testimony  of  witnesses  based  on  observations  made 

IN  DISCHARGE  OF  OFFICIAL  DUTIES. 

Accused  was  acquitted  of  the  charge  of  “Drunkenness.”  The  prosecution  made 
out  a prima  facie  case  against  the  accused.  The  accused  was  examined  by  a 
medical  officer  of  the  Navy  who  after  a careful  physical  examination  found  that 
he  was  under  the  influence  of  intoxicating  liquor.  The  evidence  of  two  other 
commissioned  officers  in  the  Navy,  one  of  them  the  officer  of  the  day  who  reported 
the  accused,  was  that  in  their  opinion  he  was  under  the  influence  of  intoxicating 
liquor. 

The  defense  introduced  several  enlisted  men  of  the  Navy  and  two  civilian 
policemen  who  observed  the  accused  and  who  stated  that  in  their  opinion  the 
accused  was  not  under  the  influence  of  intoxicating  liquor.  There  was  evidence 
that  the  accused  was  [P.  11]  suffering  from  a cold  and  that  he  had,  over  a 
period  of  some  eight  hours,  taken  four  small  swallows  of  elixir  of  turpen  hydrate 
(alcoholic  content  about  thirty-five  percent).  He  had  also  received  a blow  in 
the  mouth  shortly  before  he  was  examined  by  the  medical  officer.  There  was 
considerable  evidence  that  the  accused  performed  his  duties  as  tug-dispatcher 
in  a satisfactory  manner. 

The  court  in  this  case  had  the  duty  of  weighing  the  evidence  and  it  was  their 
duty  to  decide  the  case  in  accordance  with  their  judgment.  While  it  is  not 
believed  that  the  court  rejected  the  testimony  of  the  medical  officer  and  the  two 
other  commissioned  officers  as  unworthy  of  belief,  nevertheless,  in  weighing  the 
evidence,  they  should  properly  distinguish  between  the  value  of  testimony  given 
by  witnesses  who  have  observed  the  accused  only  casually  and  that  given  by 
witnesses  whose  observations  were  made  and  opinions  deliberately  arrived  at  in 
the  discharge  of  their  official  duties  (O.  M.  O.  1,  1929,  8). 

Subject  to  the  foregoing,  the  proceedings,  findings, -and  acquittal  were  held  legal 
(File:  MM-Kincaid,  Anthony  S/A17-20  (320307),  May  12,  1932,  approved  May 
24,  1932). 


JUDICIAL  NOTICE:  local  orders  or  regulations  of  a ship  or  station,  sum- 
mary COURT  MARTIAL. 

Three  specifications  were  preferred  against  accused,  all  of  which  were  found 
proved.  The  first  two  specifications  alleged  violation  of  a lawful  ship’s  order,, 
said  order  being  set  out  in  each  specification.  However,  said  order  was  not 
proved,  no  evidence  whatsoever  as  to  the  existence  thereof  being  introduced 
during  the  trial. 

Held,  that  the  failure  to  prove  the  alleged  order  constituted  a fatal  error. 
The  Secretary  of  the  Navy  has  repeatedly  held  that  judicial  notice  cannot  be 
taken  of  local  orders  and  regulations,  but  they  must  be  proved  by  competent 
evidence  (C.  M.  O.  6,  1931,  12.  citing  C.  M.  O.  8,  1922,  16;  C.  M.  O.  7.  1931,  20; 
C.  M.  O.  9,  1931,  19). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  findings  on 
the  first  and  second  specifications  in  this  case.  The  proceedings  and  finding  on 
the  remaining  specification  and  the  sentence,  being  legal,  were  not  disturbed 
(File:  MM-Michaud,  Pierre  P/A17-21  (320524),  May  24,  1932). 
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SENTENCES : exceeding  legal  limitations,  summary  court  martial. 

Accused  was  sentenced  by  summary  court  martial  to  “solitary  confinement  on 
bread  and  water  for  five  (5)  days,  and  to  be  discharged  from  the  U.  S.  naval 
service  with  a bad-conduct  [P.  12]  discharge.”  This  sentence  was  approved 
by  the  convening  authority  on  April  14,  1932,  and  by  the  immediate  superior  in 
command  on  April  15,  1932,  from  which  date  it  became  effective,  but  the  bad-con- 
duct discharge  was  remitted,  subject  to  six  months’  probation. 

In  view  of  the  fact  that  the  Articles  for  the  Government  of  the  Navy  set  the 
limits  of  punishment  allowed  by  summary  courts  martial  (art.  30;  sec.  107,  N.  G. 
& B.,  1923),  and  that  the  sentence  in  this  case  contained  more  than  one  of  the 
allowed  punishments,  the  sentence,  as  finally  approved,  was  in  excess  of  the  legal 
limit. 

In  view  of  the  foregoing,  and  further,  in  view  of  the  probability  that  the  accused 
had  already  served  his  sentence  of  solitary  confinement,  the  Secretary  of  the 
Navy  set  aside  that  portion  of  the  sentence  which  related  to  a bad-conduct  dis- 
charge (File:  MM-Griswold,  Lee  Roy/A17-21  (320524),  May  24,  1932). 


DAMAGES ; deprivation  of  use  of  property  ; collision  of  commercial  airplane 
with  navy  airplane. 

Claim  of  a commercial  company  for  reimbursement  for  damages  to  one  of  its 
airplanes  resulting  from  a collision  with  a Navy  airplane  included  an  item  of 
fifty  dollars  for  “loss  of  revenue  due  to  plane  being  unable  to  maintain  scheduled 
flight.”  It  was  explained  that  this  item  was  for  reimbursement  for  the  actual 
added  expense  to  which  claimant  was  subjected  by  reason  of  having  to  substitute 
a trimotored  plane  on  one  schedule  in  lieu  of  the  more  economical  airplane  dam- 
aged in  the  collision. 

The  Naval  Appropriation  Act  of  February  28, 1931  (46  Stat.  1446),  under  “Avia- 
tion,” provides  that  “the  Secretary  of  the  Navy  is  hereby  authorized  to  consider, 
ascertain,  adjust,  determine,  and  pay  out  of  this  appropriation  the  amounts  due  on 
claims  for  damages  which  have  occurred  or  may  occur  to  private  property  grow- 
ing out  of  the  operations  of  naval  aircraft,  where  such  claim  does  not  exceed  the 
sum  of  $500.” 

It  is  a general  rule  of  damages  that  the  party  injured  is  entitled  to  compensa- 
tion for  all  the  natural  and  direct  or  proximate  consequences  flowing  from  the 
injury  (17  Corpus  Juris  728).  One  of  the  items  generally  allowed  by  the  courts 
in  cases  similar  to  the  one  under  consideration  is  for  loss  of  use  of  the  damaged 
property  where  actual  loss  has  been  sustained  and  the  amount  of  such  loss  can 
reasonably  be  determined  (8  Ruling  Case  Law  490;  The  Conqueror,  166  U.  S.  110), 
[P.  13]  In  cases  of  collisions  involving  vessels  an  item  generally  allowed  by 
the  court  as  a part  of  the  damages  is  for  detention  during  the  period  the  vessel 
was  undergoing  repairs  (Hughes  on  Admiralty,  p.  328;  The  Cayuga,  81  U.  S.  270; 
see  also  The  Potomac , 105  U.  S.  630;  The  Conqueror,  166  U.  S.  110  at  p.  125;  and 
11  Corpus  Juris  1211).  Further,  the  courts  have  consistently  allowed  compen- 
sation for  detention  in  cases  filed  under  the  act  of  Congress  of  March  3,  1925  (46 
U.  S.  C.,  sec.  781),  which  authorizes  libels  in  personam  in  admiralty  against  the 
United  States  “for  damages  caused  by  a public  vessel  of  the  United  States.” 

Held,  that  the  above  law  authorizing  the  settlement  of  claims  for  damages  to 
private  property  growing  out  of  the  operations  of  naval  aircraft  does  not  limit 
recovery  to  the  amount  expended  for  physical  repairs  to  the  damaged  property 
only.  Under  the  general  law  of  damages  and  decisions  of  the  courts  the  amount 
due  in  a case  of  the  character  of  the  one  under  consideration  is  the  cost  of  repair- 
ing the  physical  damages  and  such  other  losses  sustained  by  claimant  directly 
and  proximately  resulting  from  the  accident  which  caused  the  damages. 

In  view  of  the  foregoing,  further  held  that,  in  addition  to  the  cost  of  effecting 
physical  repairs  to  the  damaged  property,  payment  may  also  be  made  under  the 
above  law  for  other  losses  or  expenses  directly  resulting  from  the  physical  dam- 
ages which  are  not  of  a speculative  character  and  are  such  as  are  usually  con- 
templated as  damages.  The  additional  expense  incurred  by  claimant  in  this  case 
by  reason  of  the  loss  of  use  or  detention  of  the  damaged  plane  was  a direct  result 
of  the  physical  damage  to  its  plane  caused  by  the  Navy  plane  and  the  amount 
involved  is  not  one  of  a speculative  character  and  is  considered  to  constitute  a 
proper  item  of  claimant’s  damages  and  to  be  reimbursable  under  the  above  law 
(Op.  J A.  G.,  File  L11-15/QM  (311211),  May  6,  1932). 
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ENLISTMENT:  record  of,  incomplete — status  of  man  as  to  discharge. 

A man  enlisted  in  the  Navy  September  6,  1861,  at  the  age  of  nineteen,  at  New 
Bedford,  Mass.,  for  two  years,  as  ordinary  seaman,  serving  on  the  U.  S.  S.  Ohio 
to  October  31,  1861,  when  he  was  transferred  to  the  U.  S.  S.  North  Carolina,  where 
he  served  until  November  26,  1861,  on  which  date  he  was  paid  in  full  and  no 
record  in  the  files  of  the  Navy  Department  relative  to  him  was  found  after  that 
date. 

The  records  showed  that  while  serving  on  the  U.  S.  S.  Ohio  he  was  admitted 
to  the  sick  list  with  a diagnosis  of  “rubeola”  (measles)  September  23,  1861,  and 
transferred  to  the  U.  S.  Naval  Hospital,  Chelsea,  Mass.,  September  25,  1861,  where 
he  was  readmitted  to  the  sick  list  with  the  same  diagnosis.  He  [P.  14]  con- 
tinued on  the  sick  list  in  this  hospital  until  October  25,  1861,  when  he  was  dis- 
charged to  the  U.  S.  S.  Ohio  for  duty.  The  record  contained  the  following  further 
entry : “No  record  of  physical  defects  at  enlistment.  No  record  of  physical  defects 
at  discharge.”  There  was  no  record  of  his  having  deserted  the  naval  service. 

The  above  facts  indicated  that  in  all  probability  this  man  was  discharged  from 
his  enlistment  on  November  26,  1861,  which  would  account  for  the  absence  of 
any  record  of  him  subsequent  to  that  date.  In  the  absence  of  any  matter  of 
record  to  the  contrary,  it  did  not  appear  that  he  should  be  considered  as  having 
deserted  from  the  naval  service,  but  that  in  all  probability  he  was  discharged  from 
his  enlistment  on  November  26,  1861. 

In  view  of  the  foregoing,  held  that  the  man  in  question  should  be  held  to  have 
been  discharged  from  the  naval  service  on  November  26,  1861,  under  honorable 
conditions  (File:  MM-Bennett,  Perkins  0/P19-1  (320510),  May  28,  1932,  citing 
Op.  J.  A.  G.,  approved  Dec.  7, 1931,  File  MM-Williams,  Chas.  H/P19-1  (310907)  ; 
Op.  J.  A.  G.,  approved  Dec.  14,  1931,  File  MM-Graham,  David/P19^1  (311202)  — 
C.  M.  O.  12,  1931,  p.  22). 


1.  EXAMINATIONS:  promotion,  marine  corps — facts  once  determined  not  re- 

opened; CONTINUING  OFFENSES. 

2.  EXAMINATIONS : promotion,  marine  corps — reexamination,  unfavorable 

REPORTS  ILLEGALLY  CONSIDERED  ; PAPERS  TO  BE  FURNISHED  NEW  EXAMINING  BOARD. 

(1)  A marine  examining  board,  examining  a candidate  for  promotion  to  the 
rank  of  captain,  U.  S.  M.  C.,  over  his  objection  considered  unfavorable  matter  on 
his  military  record,  which  had  previously  been  considered  by  the  marine  examin- 
ing board  that  qualified  him  for  the  grade  of  first  lieutenant,  U.  S.  Marine  Corps. 

The  act  of  June  18,  1878  (20  Stat.  165-166,  ch.  267;  L.  R.  N.  A.,  p.  1183),  made 
applicable  to  the  Marine  Corps  by  section  1338,  note  25,  Naval  Courts  and  Boards, 
1923,  provides  as  follows : 

“That  hereafter  in  the  examination  of  officers  in  the  Navy  for  promotion 
no  fact  which  occurred  prior  to  the  last  examination  of  the  candidate  whereby 
he  was  promoted,  which  has  been  enquired  into  and  decided  upon,  shall  be 
again  enquired  into,  but  such  previous  examination,  if  approved,  shall  be 
conclusive,  unless  such  fact  continuing  shows  the  unfitness  of  the  officer  to 
perform  all  his  duties  at  sea.” 

The  record  in  this  case  clearly  showed  that  the  candidate  was  indecisive,  care- 
less, and  negligent,  both  as  a second  lieutenant  and  as  a first  lieutenant.  How- 
ever, the  matter  considered  by  the  examining  board  as  “facts  continuing”  con- 
sisted of  several  [P.  15]  instances  of  deficiency  in  the  performance  of  his  duties 
as  a first  lieutenant  about  ten  years  after  similar  deficiencies  had  been  demon- 
strated by  him  as  a second  lieutenant.  In  view  of  the  lapse  of  about  ten  years 
between  these  occurrences,  held  that  they  showed  a recurrence  of  certain  de- 
ficiencies rather  than  “facts  continuing”  within  the  meaning  of  the  above-quoted 
statute.  Therefore,  further  held  that  the  examining  board  in  these  proceedings 
violated  the  express  terms  of  the  act  of  June  18,  1878,  in  considering  such  matter 
as  “facts  continuing”  to  show  the  unfitness  of  the  candidate  in  this  case. 

In  view  of  the  foregoing,  the  proceedings  and  findings  in  this  case  were  dis- 
approved by  the  Secretary  of  the  Navy  and  the  candidate  was  ordered  to  appear 
before  another  board  for  reexamination  for  promotion  (File:  A17-30  (320328), 
May  2,  1932,  approved  May  12,  1932). 

(2)  In  connection  with  the  above  case,  the  question  was  later  presented  as  to 
what  papers  should  be  furnished  the  new  marine  examining  board  to  be  convened. 
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It  has  been  the  customary  and  uniform  practice  of  the  Navy  Department  to 
forward  the  record  of  proceedings  of  an  examining  board  that  has  been  dis- 
approved to  the  new  board  convened  to  examine  the  same  candidate.  However* 
held  that  this  practice  of  forwarding  the  disapproved  record  to  the  new  examining 
board  should  not  be  extended  to  cases  where  the  proceedings  and  findings  have 
been  disapproved  because  the  board  illegally  considered  unfavorable  matter 
which,  if  forwarded  to  the  new  board,  would  in  effect  be  placing  the  same  matter 
before  that  board. 

In  view  of  the  foregoing,  held  that  the  record  of  proceedings  of  the  marine 
examining  board  disapproved  by  the  Secretary  of  the  Navy  should  not  be  fur- 
nished the  new  board;  however,  the  records  of  proceedings  of  the  board  of 
medical  examiners  and  of  the  subsidiary  marine  examining  board  should  be  ex- 
tracted from  the  record  of  proceedings  and  furnished  the  new  marine  examining 
board  in  this  case  (File:  A17-30  ( 320328),  May  26,  1932). 


EXAMINING  BOARDS : marine  corps  ; disapproval  of,  by  secretary  of  the 

NAVY — EFFECT. 

The  findings  of  a marine  examining  board  were  disapproved  by  the  Secretary 
of  the  Navy,  upon  the  recommendation  of  the  Major  General  Commandant,  U.  S. 
Marine  Corps.  A second  board  was  then  convened  in  the  same  case,  the  pro- 
ceedings and  findings  of  which  were  disapproved  by  the  Secretary  of  the  Navy 
in  view  of  an  opinion  of  the  Judge  Advocate  General  (File  A17-30  [P.  16] 

(320328),  May  2,  1932)  that  the  second  board  had  illegally  considered  certain 
matter  in  the  candidate’s  professional  record. 

Held,  that  the  action  of  the  Secretary  of  the  Navy  in  disapproving  these  two 
boards  was  not  merely  an  expression  of  disapprobation  but  had  the  legal  effect 
of  entirely  nullifying  the  findings  of  the  same.  Consequently,  it  could  not  be  held 
that  the  disapproval  of  the  second  board  amounted  to  a confirmation  of  the  action 
of  the  first  board  (File:  A17-30  (320528),  June  4,  1932). 


VESSELS  OF  THE  NAVY : statutory  limit  for  repairs  or  changes. 

Held,  that  the  statutory  limit  for  repairs  and  changes  to  all  naval  vessels  was 
increased  by  the  act  of  August  29,  1916  ( 39  Stat.  605,  ch.  417),  to  $300,000,  the 
Secretary  of  the  Navy  having  the  right  to  impose  such  further  restrictions  within 
that  limit  on  a percentage  or  other  basis  £s  he  may  administratively  determine  to 
be  necessary  and  desirable.  (In  this  connection  see  Navy  Dept,  circular  let.  of 
June  16,  1932,  file  Op-23-RSM  FS/LlO-^3  ( 25)  (320314)  ; File:  FS/L103  (25) 
(320314),  May  11,  1932,  citing  5 U.  S.  C.,  sec.  468;  considering  act  of  March  2, 
1907,  34  Stat.  1195,  ch.  2512;  art.  1990  (1),  U.  S.  Navy  Regs.,  1920;  Bu.  C.  & R. 
let.  No.  2182  A 21  R of  Sept.  14,  1916;  Sec.  Navy  let.  No.  26509-401;  44  of  Feb. 
17,  1921 ; Sec.  Navy  let.  No.  Op-27-DS  5/11  (2823&-17),  of  May  13,  1921 ; J.  A.  G. 
Memo.  No.  22724-51  of  April  6,  1921 ; Solicitor’s  let.  No.  7082305  of  Aug.  3,  1921 ; 
J.  A.  G.  3d  end.  No.  28238-20  of  Sept.  10,  1921 ; J.  A.  G.  let.  No.  28238-20  of  Nov. 
3,  1921 ; J.  A.  G.  1st  end.  No.  2823.8-23  of  June  12,  1922 ; Navv  Dept.  let.  No.  Op. 
23  IKP  28238-22  : 2 of  June  16,  1922). 

C.  M.  O.  6—1932 

[P.  6]  DRUNKENNESS : evidence  sufficient  to  acquit. 

Lieutenant  Commander  Martin  B.  Stonestreet,  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Phila- 
delphia, Pa.,  on  May  18,  1932,  on  the  following  charges : 

Charge  /. — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (from  previ- 
ous indulgence  in  intoxicating  liquors,  incapacitated  for  a proper  performance 
of  his  duties  to  such  an  extent  as  to  necessitate  his  being  transferred  to  a 
hospital). 

The  accused  was  acquitted  of  charge  I and  convicted  of  charge  II. 
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The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  June  1,  1932,  the  Judge  Advocate  General  stated  in  part  as  follows: 

“The  evidence  adduced  in  this  case  shows  that  the  Sirius,  on  which  slilp 
the  accused  was  serving  as  executive  officer,  sailed  from  New  York  for  Boston 
on  April  29,  1932,  and  that  the  accused  performed  his  duties  in  connection 
with  getting  under  way.  The  following  morning  while  approaching  Boston 
Harbor  the  captain  noticed  that  the  accused  [P.  7]  did  not  appear  on  the 
bridge  to  perform  his  duties  incident  to  making  port.  Accordingly  the  cap- 
tain directed  the  officer  of  the  deck  to  send  for  the  accused.  The  report  came 
back  that  the  accused  could  not  be  aroused.  The  captain  then  ordered  the 
ship’s  medical  officer  to  examine  the  accused.  This  officer  testified  that  he  found 
the  accused  in  a profound  sleep  from  which  he  was  with  difficulty  awakened, 
that  he  was  disoriented  as  to  time  and  place,  that  his  answers  to  questions 
were  unintelligible,  and  his  breath  bore  a foul  odor  which  was  not  classified. 
The  whites  of  his  eyes  and  the  mucous  membrane  of  his  mouth  and  throat 
were  injected.  His  pulse  and  respiration  were  rapid.  This  officer,  however, 
did  not  make  a diagnosis  of  drunkenness.  He  recommended  that  the  accused 
be  transferred  to  a hospital  for  observation  and  treatment.  The  medical 
officer  who  examined  the  accused  at  the  hospital  unqualifiedly  diagnosed  the 
condition  of  the  accused  as  due  to  prior  indulgence  in  alcoholic  liquor. 

“In  the  opinion  of  this  office  there  was  ample  evidence  before  the  court  to 
have  sustained  a conviction  on  both  charges  and  it  is  difficult  to  understand 
the  action  of  the  court  in  acquitting  the  accused  of  the  first  charge  unless  it 
believed  that  because  no  odor  of  alcohol  was  detected  on  the  accused  that  he 
could  not  be  found  guilty  of  drunkenness  or  that  the  two  charges  were  pre- 
ferred to  allow  for  exigencies  in  the  proof.  In  the  event  that  the  former 
was  the  reason  of  the  court,  it  should  be  pointed  out  that  the  evidence,  if 
believed,  was  otherwise  ample  to  sustain  a conviction  on  the  first  charge.  In 
the  event  that  the  latter  reason  influenced  the  court  it  should  be  noted  that 
while  it  is  recognized  that  cases  may  arise  where  two  charges  would  be  pre- 
ferred to  provide  for  exigencies  of  proof,  yet  under  the  circumstances  of  the 
present  case  it  was  entirely  possible  to  have  been  on  the  same  day,  under  the 
influence  of  intoxicating  liquor  and  to  have  been  incapacitated  for  the  proper 
performance  of  duty  by  reason  of  previous  indulgence  in  intoxicating  liquor. 
While  it  is  the  duty  of  the  court  to  weigh  the  evidence  and  to  decide  the  case 
in  accordance  with  their  judgment  yet  this  decision  should  not  be  based  on  a 
captious  doubt  unwarranted  by  the  testimony. 

“Subject  to  the  foregoing  remarks  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  sentence  are  legal.” 

On  June  6,  1932,  the  Secretary  of  the  Navy  approved  the  proceedings,  findings, 
and  sentence,  and  the  remarks  of  the  Judge  Advocate  General.  On  the  same 
date  he  submitted  the  record  of  proceedings  to  the  President  of  the  United 
States  with  the  recommendation  that  the  sentence  be  confirmed. 

On  June  8,  1932,  the  sentence  was  confirmed  by  the  President. 


[P.8]  NEGLECT  OF  DUTY : steaming  in  excess  of  seven  hundred  hours 

UNDER  CONDITIONS  NOT  PARTICULARLY  FAVORABLE,  NOT  SAME  OFFENSE  AS 
STEAMING  FOR  MORE  THAN  1,000  HOURS,  BETWEEN  CLEANINGS  OF  BOILERS. 

FINDINGS:  inconsistent,  set  aside. 

Lieutenant  Raymond  A.  McCellan,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  in  chief,  Asiatic  Fleet,  on  board  the  U.  S.  S. 
Houston  on  April  19,  1932,  and  was  convicted  of  the  following  charge:  Neglect 
of  duty  (10  specifications,  the  11th  and  12th  specifications  having  been  nol- 
prossed  before  arraignment,  of  which  1,  2,  3,  4,  6,  7,  8,  and  10  were  found  not 
proved,  5 and  9 proved). 

The  court  sentenced  the  accused  to  lose  ten  numbers  in  his  grade. 

On  May  6,  1932,  the  convening  authority  placed  the  following  remarks  on  the 
record : 

“In  the  foregoing  case  each  of  the  specifications,  one  to  ten,  alleged  that 
the  accused  permitted  a certain  boiler  to  be  steamed  more  than  seven 
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hundred  (700)  hours  since  the  last  cleaning  of  water  sides,  when  conditions 
were  not  particularly  favorable,  in  violation  of  good  engineering  practices. 
The  evidence  as  to  whether  or  not  the  conditions  were  favorable  applied  to 
all  the  specified  boilers  and  periods  equally.  The  number  of  excess  (over 
700)  hours  steaming  varied,  in  two  cases  exceeding  one  thousand  hours.  In 
those  two  cases  (specifications  V and  IX)  the  court,  in  finding  the  specifica- 
tions proved,  held  that  the  accused  was  guilty  of  neglect  of  duty  in  per- 
mitting the  boilers  to  be  steamed  in  excess  of  seven  hundred  hours  when 
conditions  were  not  particularly  favorable.  On  the  contrary,  it  found  he 
was  not  guilty  of  neglect  of  duty  in  permitting  boilers  to  be  steamed  in 
excess  of  seven  hundred  hours  in  the  other  cases  where  the  evidence  as  to 
the  conditions  was  one  and  the  same.  It  would  have  been  possible  to  have 
drafted  the  fifth  and  ninth  specifications  differently,  to  have  charged  the 
accused  with  permitting  boilers  to  be  steamed  over  one  thousand  (1,000) 
hours,  and  this  irrespective  of  whether  particularly  favorable  conditions 
existed ; but  this  was  not  done.  Technically,  therefore,  the  guilt  of  the 
accused  would  be  established  as  well  by  proof  of  his  permitting  a boiler  to 
be  steamed  any  material  number  of  hours  over  seven  hundred  after  the  last 
cleaning  of  water  sides,  say  seven  hundred  fifty  (750),  as  by  permitting  it 
to  be  steamed  over  one  thousand  hours  under  the  same  conditions.  From 
a review  of  the  record  it  is  impossible  to  reconcile  the  findings  on  the 
remaining  specifications  with  those  on  the  fifth  and  ninth. 

“Subject  to  the  foregoing  remarks  the  proceedings,  findings,  and  sentence 
of  the  general  court  martial  in  the  foregoing  case  of  Raymond  A.  McClellan, 
lieutenant,  U.  S.  Navy  [P.  9]  are  approved.  He  will  be  released  from 
arrest  and  restored  to  duty.” 

On  June  6,  1932,  the  Judge  Advocate  General  placed  the  following  remarks  on 
the  record : 

“1.  The  accused  in  the  foregoing  general  court-martial  case,  Lieutenant 
Raymond  A.  McClellan,  U.  S.  Navy,  was  tried  on  the  charge  of  “Neglect  of 
duty”  (10  specifications,  the  11th  and  12th  specifications  having  been  nolle- 
prossed  before  arraignment).  The  court  found  only  the  fifth  and  ninth 
specifications  proved  and  the  accused  guilty  of  the  charge.  The  proceed- 
ings, findings,  and  sentence  were  approved  by  the  convening  authority,  subject 
to  certain  remarks. 

“2.  The  fifth  specification  alleged  in  substance  that  the  accused,  while 
serving  as  engineer  ofiicer  of  the  U.  S.  S.  Canopus , permitted,  during  the 
period  between  September  12,  1930,  and  January  22,  1931,  when  operating- 
conditions  were  not  particularly  favorable,  boiler  number,  two  of  said  vessel 
to  be  used  under  steam  in  excess  of  seven  hundred  hours  between  cleanings 
of  the  watersides  of  that  boiler.  The  other  specifications  made  similar 
allegations,  differing  from  the  fifth  only  as  to  the  boiler  and  dates  involved 
in  each. 

“3.  The  offenses  alleged  in  this  case  constitute  a violation  of  that  part  of 
article  2-616,  Manual  of  Engineering  Instructions,  reading  as  follows : 

“ ‘*  * * the  interior  of  boilers  * * * should  be  completely  or 

partially  cleaned  and  overhauled  * * * after  having  been  used  under 

steam  for  any  purpose  for  a total  of  about  700  hours  since  the  previous 
cleaning.’ 

“At  the  commencement  of  the  trial  the  accused  admitted  all  the  material 
allegations  of  each  specification  except  the  words  ‘when  operating  conditions 
were  not  particularly  favorable’  thus  leaving  on  the  prosecution  only  the 
burden  of  proving  these  words  (secs.  362  and  662,  Naval  Courts  and  Boards, 
1923). 

“4.  In  order  to  establish  its  case  the  prosecution  adduced  evidence  tending 
to  show  that  during  practically  the  entire  period  the  accused  was  engineer 
officer  of  the  Canopus  the  boiler  feed  system  was  from  time  to  time  fouled 
with  oil  or  grease ; that  at  various  times  scale  and  grease  deposits  were  found 
in  the  boilers,  and  certain  of  the  boilers  were  found  to  be  somewhat  dis- 
torted. There  was  also  some  evidence  that  on  two  occasions  boilers  had  been 
forced  slightly,  but  the  dates  on  which  this  forcing  took  place  were  not 
brought  out  except  that  they  appear  to  have  been  several  months  [P.  10] 
before  the  earlier  date  mentioned  in  the  fifth  specification.  On  one  of  these 
occasions  the  forcing  was  of  number  two  boiler,  but  the  boiler  involved  on  the 
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other  occasion  was  not  identified.  No  damage  appears  to  have  resulted  from 
this  forcing  and  it  is  clear  that  the  evidence  on  this  point  could  not  have 
influenced  the  court’s  findings.  The  prosecution  further  showed  that  the 
steaming  hours  of  the  boiler  involved  for  the  period  stated  in  each  specifica- 
tion were,  for  the  ten  specifications,  respectively,  as  follows : 930  ; 921 ; 999 ; 
977 ; 1,001 ; 881 ; 998 ; 968  ; 1,010 ; and  985. 

“5.  The  defense  relied  upon  that  part  of  article  2-616,  Manual  of  Engineer- 
ing Instructions,  immediately  following  that  quoted  above,  reading: 

“ ‘In  special  cases,  where  the  general  conditions  of  operation  are  par- 
ticularly favorable,  this  period  may  sometimes  be  extended  to,  but  shall  not 
exceed  1,000  hours.’ 

^‘and  on  the  interpretation  of  the  term  ‘particularly  favorable  conditions’  in 
Bureau  of  Engineering  Circular  Letter  No.  6,  dated  December  9,  1930,  as 
meaning : 

“ ‘that  (1)  only  distilled  water  has  been  used  for  feed  purposes  as  directed 
In  reference  (b),  which  states  that  “ships  shall,  except  in  emergencies,  use 
water  that  has  been  distilled  on  board  ship” ; (2)  chlorine  content  of  boiler 
has  always  been  within  the  limits  prescribed  in  reference  (c),  and  that  the 
boilers  have  not  been  operated  above  their  normal  ratings.’ 

“The  evidence  adduced  by  the  defense  was  ample  to  sustain  a finding  by 
the  court  that  the  conditions  of  operation  of  the  boilers  of  the  Canopus  were 
such  as  to  come  within  the  interpretation  of  the  term  ‘particularly  favorable 
conditions’  quoted  above. 

“6.  The  prosecution  made  no  serious  effort  to  rebut  the  evidence  adduced 
by  the  defense,  but  contended,  in  effect,  that  even  though  the  conditions  quoted 
above  from  Bureau  of  Engineering  Circular  Letter  No.  6 were  fulfilled,  oper- 
ating conditions  could  not  be  considered  ‘particularly  favorable’  under  the 
circumstances  which  the  evidence  for  the  prosecution  disclosed.  This  evi- 
dence for  the  prosecution  was  general.  It  cannot  be  said  to  have  been 
applicable  to  the  individual  specifications  as  such.  In  other  words,  if  the 
evidence  proved  that  conditions  were  particularly  favorable  as  to  one  speci- 
fication, it  proved  that  fact  as  to  all.  The  findings  on  all  of  the  specifications 
except  the  fifth  and  ninth  indicate  the  court’s  finding  on  this  issue  of  fact 
which  was  thus  squarely  presented.  This  finding  being  sustained  by  the 
evidence  adduced,  it  is  not  the  function  of  this  office  to  review  such  finding 
or  to  determine  whether  the  contrary  [P.  11]  might  have  been  sustained 
<C.  M.  O.  8,  1930,  7-8,  and  numerous  citations  therein). 

“7.  The  only  possible  explanation  of  the  court’s  findings  on  all  of  the 
specifications  in  this  case  is  that  the  fifth  and  ninth  were  found  proved 
not  because  the  accused  permitted  steaming  in  excess  of  seven  hundred  hours 
when  conditions  were  not  particularly  favorable,  as  alleged,  but  because  he 
permitted  steaming  for  more  than  one  thousand  hours  irrespective  of  condi- 
tions in  the  cases  of  the  boilers  and  dates  set  out  in  those  two  specifications. 
This  office  is  of  the  opinion  that  the  findings  on  these  two  specifications  can- 
not be  sustained  in  view  of  the  findings  on  all  of  the  others.  Steaming  for 
more  than  one  thousand  hours  even  under  particularly  favorable  conditions 
is  a different  offense  altogether  from  steaming  more  than  seven  hundred  hours 
when  conditions  are  not  particularly  favorable.  The  fact  that  either  might 
be  specified  under  the  charge  ‘Neglect  of  duty’  does  not  by  any  means  make 
them  the  same  offense.  It  is  obvious  that  the  defenses  to  specifications  alleg- 
ing the  two  offenses  would  be  quite  different.  It  cannot  be  assumed  that  in 
the  present  case  the  accused  would  not  have  made  good  defenses  to  specifica- 
tions alleging  the  offenses  which  the  court  obviously  found  proved.  The 
question  is  not  raised  in  this  case  as  to  whether  the  court  might  have  made 
appropriate  exceptions  and  substitutions  to  bring  its  findings  in  accord  with 
the  evidence  adduced,  as  provided  by  section  681,  Naval  Courts  and  Boards, 
1923.  It  is  sufficient  to  note  as  to  this  point  that  the  court  did  not  do  so. 

“8.  The  convening  authority  in  his  action  commented  on  the  inconsistency 
of  the  findings  on  the  various  specifications  in  this  case,  but  apparently  failed 
to  recognize  the  significance  of  this  inconsistency,  as  pointed  out  above. 

“9.  In  view  of  the  foregoing,  it  is  recommended  that  the  findings  on  the 
fifth  and  ninth  specifications  and  on  the  charge  and  the  sentence  in  this 
•case  be  set  aside. 

“10.  Subject  to  the  above  remarks  and  recommendations,  it  is  the  opinion 
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of  this  office  that  the  proceedings  and  findings  and  the  action  of  the  convening 
authority  thereon  are  legal.” 

On  June  22.  1932,  the  Acting  Secretary  of  the  Navy  approved  the  remarks  of 
the  Judge  Advocate  General  and  accordingly  set  aside  the  findings  on  the  fifth 
and  ninth  specifications  and  on  the  charge  and  the  sentence. 


[P.  12]  PROBATION : officer  sentenced  to  dismissal. 

Chief  Pharmacist  Jefferson  O.  Forte,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard,  Charleston, 
S.  C.,  on  Slay  25,  1932,  on  the  following  charges : 

Charge  I. — Absence  from  station  and  duty  after  leave  had  expired. 

Charge  II. — Drunkenness. 

Additional  charge. — Conduct  to  the  prejudice  of  good  order  and  discipline 
(disobeying  lawful  order  of  his  commanding  officer). 

The  accused  was  found  guilty  by  plea  of  charges  I and  II  and  was  convicted 
of  the  additional  charge. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

Four  of  the  six  members  of  the  court  recommended  the  accused  to  the  clemency 
of  the  reviewing  authority  “in  view  of  the  previous  good  record  and  length  of 
service  of  the  accused.” 

On  June  17,  1932,  the  Chief  of  the  Bureau  of  Navigation,  in  taking  action  on 
this  case,  stated  in  part  as  follows : 

“In  view  of  the  recommendation  to  clemency  made  by  four  members  of 
the  court,  it  is  further  recommended  that  the  sentence  of  dismissal  adjudged 
by  the  court  be  remitted  on  the  condition  that  the  accused  conduct  himself 
to  the  satisfaction  of  the  Secretary  of  the  Navy  during  a period  of  seven 
years;  otherwise,  the  sentence  in  this  case  will  be  executed  at  any  time 
during  the  aforementioned  seven-year  period  at  the  discretion  of  the  Secre- 
tary of  the  Navy.” 

On  June  21,  1932,  the  Acting  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  submitted  the  record  of  proceedings  to  the  President 
of  the  United  States  with  the  recommendation  that  the  sentence  of  dismissal  be 
confirmed.  However,  it  was  recommended  that  the  sentence  of  dismissal  be 
remitted  on  the  condition  that  the  accused  conduct  himself  in  a manner  satis- 
factory to  the  Secretary  of  the  Navy  during  a period  of  seven  years,  otherwise 
the  sentence  to  be  executed  at  any  time  during  the  said  period  at  the  discretion  of 
the  Secretary  of  the  Navy. 

On  June  27,  1932,  the  sentence  in  this  case  was  confirmed  by  the  President, 
subject  to  the  recommendation  of  the  Secretary  of  the  Navy,  which  was  approved. 
It  was  directed  that  the  accused  be  released  from  arrest  and  restored  to  duty. 


[P.  13]  PROBATION : officer  sentenced  to  dismissal. 

Boatswain  William  D.  Strange,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commandant,  sixteenth  naval  district  and  U.  S.  naval  stations, 
Cavite  and  Olongapo,  P.  I.,  at  the  U.  S.  naval  station,  Cavite,  P.  I.,  on  April  4, 
1932,  and  was  found  guilty  by  plea  of  the  following  charge : Absence  from  station 
and  duty  after  leave  had  expired. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  April  6,  1932,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  May  21,  1932,  the  Chief  of  the  Bureau  of  Navigation,  in  taking  action  on 
this  case,  stated  in  part  as  follows : 

“In  view  of  his  excellent  service  of  about  fifteen  years,  it  is  further  recom- 
mended that  the  sentence  of  dismissal  adjudged  by  the  court  be  remitted  on 
the  condition  that  the  accused  conduct  himself  to  the  satisfaction  of  the  Secre- 
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tary  of  the  Navy  during  a period  of  five  years ; otherwise,  the  sentence  in 
this  case  will  be  executed  at  any  time  during  the  aforementioned  five-year 
period  at  the  discretion  of  the  Secretary  of  the  Navy.” 

On  May  24,  1932,  the  Secretary  of  the  Navy  submitted  the  record  of  the  pro- 
ceedings to  the  President  of  the  United  States  with  the  recommendation  that  the 
sentence  of  dismissal  be  confirmed.  However,  it  was  recommended  that  the  sen- 
tence of  dismissal  be  remitted  on  the  condition  that  the  accused  conduct  himself 
in  a manner  satisfactory  to  the  Secretary  of  the  Navy  during  a period  of  five  years, 
otherwise  the  sentence  to  be  executed  at  any  time  during  the  said  period  at  the 
discretion  of  the  Secretary  of  the  Navy. 

On  June  1,  1932,  the  sentence  was  confirmed  by  the  President,  subject  to 
the  recommendation  of  the  Secretary  of  the  Navy,  which  was  approved.  It  was 
directed  that  the  accused  be  released  from  arrest  and  restored  to  duty. 


ARGUMENT : improper,  before  summary  court  martial  ; duty  of  senior  member 

AS  TO  CONDUCT  OF  PROCEEDINGS. 

COUNSEL  FOR  ACCUSED : reprimanded  by  secretary  of  navy  for  improper 

CONDUCT. 

The  record  of  proceedings  of  a summary  court  martial  contained  numerous  ob- 
jections and  oral  arguments  by  both  the  recorder  and  the  counsel  for  the  accused, 
many  of  which  were  picayunish  and  improper.  In  this  connection,  attention  was 
invited  to  Naval  Digest,  1916,  Arguments,  4 ; Exceptions,  2 ; section  663,  Naval 
Courts  and  Boards,  1923.  Personal  colloquies  between  counsel,  which  cause  delay 
and  promote  unseemly  [P.  14]  wrangling,  should  also  be  avoided  (citing  sec. 
591,  Naval  Courts  and  Boards,  1923). 

Section  758,  Naval  Courts  and  Boards,  1923,  sets  out  in  full  the  contents  of  the 
record  of  proceedings  of  a court  martial.  The  senior  member  of  a court  martial 
is  responsible  for  the  dignified  and  orderly  conduct  of  the  proceedings  of  a court 
and  is  empowered  to  keep  order  (sec.  615,  Naval  Courts  and  Boards,  1923).  The 
record  of  proceedings  in  this  case  was  replete  with  improper  remarks  and  argu- 
ments; in  some  cases  they  bordered  on  being  contemptuous.  It  would  appear 
therefore  that  in  the  instant  proceedings  the  senior  member  of  the  court  failed  to 
maintain  that  degree  of  discipline  with  which  court-martial  proceedings  are 
expected  to  be  conducted. 

Reasonable  latitude  is  necessarily  allowed  the  recorder  and  counsel  for  the 
accused  in  their  arguments  to  a court.  The  testimony  and  any  animus  on  the 
part  of  witnesses,  the  conduct,  motives,  and  evidence  of  malice  on  the  part  of 
those  upon  whose  complaint  the  accused  is  being  prosecuted  may,  insofar  as 
disclosed  by  the  proceedings,  be  commented  upon.  But  the  court  should  not 
permit  such  argument  to  be  made  the  vehicle  of  abuse  not  bearing  upon  the 
merits  of  the  case  and  not  supported  by  matters  contained  in  the  record  (sec.  669, 
Naval  Courts  and  Boards,  1923).  In  this  respect  the  comments  and  attitude  of 
the  recorder  and  counsel  for  the  accused,  appearing  in  several  places  in  the 
record,  merited  disapproval  as  being  improper  before  a court  martial. 

In  the  so-called  “Brief  of  interlocutory  proceedings”  submitted  by  counsel  for 
the  accused,  the  following  statement  appeared : 

“It  is  verily  believed  that  the  court  was  not  an  impartial  one,  but  showed 
animadversion  toward  the  accused.” 

There  was  nothing  in  the  record  of  proceedings  tending  to  substantiate  or 
justify  the  above-quoted  remark,  and  accordingly  a letter  of  reprimand  was 
addressed  by  the  Secretary  of  the  Navy  to  the  officer  who  acted  as  counsel  for 
the  accused. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Norton,  Harold  B/A17-21  (320628),  June  28, 1932). 
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CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing  to  allege 
an  offense;  smoking  in  unauthorized  part  of  ship;  deck  court. 

SETTING  ASIDE  : proceedings,  finding,  and  sentence  ; specification  failing  id 
allege  an  offense  ; former  jeopardy. 

A deck-court  specification  alleging,  in  part,  that  accused  “did,  * * * know- 

ingly, wilfully,  and  without  authority,  smoke  in  an  unauthorized  part  of  the 
aforesaid  ship,  to  wit,  the  upper  after  citadel,”  held  fatally  defective  in  that  it 
failed  to  allege  an  offense.  The  facts  as  alleged  did  not  constitute  a [P.  15] 
violation  of  any  law,  regulation,  or  custom  of  the  service  of  which  judicial  notice 
can  be  taken  (sec.  198,  N.  C.  & B.,  1923)  and  there  was  nothing  in  the  specification 
to  show  that  special  authority  was  necessary  or  that  the  particular  place  in 
question  was  in  fact  an  unauthorized  part  of  the  ship  for  smoking  privileges. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, finding,  and  sentence  be  set  aside.  However,  attention  was  invited  to  the 
fact  that  the  accused  might  be  brought  to  trial  again  for  this  offense  on  a properly 
drawn  specification,  since  proceedings  under  a “fatally  defective”  specification  do 
not  constitute  former  jeopardy  (sec.  649,  N.  C.  & B.,  1923 ; File : MM-McCormick, 
Joseph  V/A17-22  (320607),  June  7,  1932). 


CHARGES  AND  SPECIFICATIONS  : specification  defective,  failing  to  allege 

an  offense  ; violation  of  local  order  ; deck  court. 

A deck-court  specification  alleged  that  accused,  in  violation  of  a lawful  order 
duly  promulgated,  providing  as  follows:  “Civilian  clothes  may  be  worn  by  en- 
listed men  in  good  standing  when  going  on  or  returning  from  liberty  or  furlough 
beyond  the  ten  (10)  mile  limit.  Men  who  do  so  will  proceed  directly  from  their 
quarters  or  barracks  to  the  point  of  departure ; upon  their  return  they  will  pro- 
ceed directly  to  their  quarters  or  barracks.  In  neither  case  will  they  loiter  in 
the  town  of  Quantico,  Virginia,  or  any  point  on  the  reservation”  did  “wilfully, 
knowingly  and  without  proper  authority,  wear  civilian  clothes  in  the  town  of 
Quantico,  Virginia.” 

Held,  that  the  specification  referred  to  above  was  fatally  defective  in  that  it 
failed  to  allege  an  offense.  Inasmuch  as  it  was  not  alleged  that  the  accused 
failed  to  proceed  directly,  or  that  he  loitered  in  the  town  of  Quantico,  Va.,  nothing 
appeared  in  the  specification  to  show  that  the  accused  by  wearing  civilian  clothes 
in  the  town  of  Quantico,  Va.,  in  any  way  violated  the  local  order  in  question. 
The  words  “wilfully,  knowingly,  and  without  proper  authority,  wear  civilian 
clothes  in  the  town  of  Quantico,  Virginia,”  constituted  merely  a conclusion  of 
the  pleader  and  were  not  supported  by  the  facts  alleged  (sec.  198,  Naval  Courts 
and  Boards,  1923;  C.  M.  O.  10,  1930,  12). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  proceedings, 
finding,  and  sentence  (File:  MM-Rose,  Robert/A17-22  ( 320628),  June  28,  1932). 


[P.  16]  MOTION  TO  STRIKE : matter  affected  by,  not  to  be  physically 

STRICKEN  OUT  OF  RECORD. 

Motion  was  made  by  accused  to  strike  out  a portion  of  the  answer  to  a certain 
question,  which  motion  was  sustained  and  the  court  directed  that  that  portion  of 
the  answer  be  stricken  out.  The  judge  advocate  physically  struck  such  portion  of 
the  answer  from  the  record  by  drawing  a red  ink  line  through  it.  The  same  pro- 
cedure was  followed  by  the  judge  advocate  with  reference  to  motion  of  the  judge 
advocate  to  strike  out  a portion  of  the  argument  of  the  accused,  said  motion  hav- 
ing been  granted  by  the  court. 

The  judge  advocate  and  the  court  clearly  placed  a strict  construction  on  the 
word  “strike”  and  did  not  consider  that  the  court’s  rulings  on  the  motions  in 
effect  struck  the  matter  objected  to  from  the  record  for  all  purposes  relative  to  the 
determination  of  the  case.  In  this  connection  attention  was  invited  to  section  476, 
Naval  Courts  and  Boards,  1923,  in  consideration  of  which,  held,  that  the  testi- 
mony and  the  matter  appearing  in  the  argument,  referred  to  above,  should  not 
have  been  physically  struck  out  in  the  manner  above  described. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  acquittal  were  held 
legal  (File:  MM-Burns,  John  H/A17-20  (320311),  June  7,  1932,  approved  June 
11,1932). 
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SENTENCES : reduction  in  rating  and  confinement  included  in  one  sentence, 

SUMMARY  COURT  MARTIAL. 

A summary  court  martial  sentenced  the  accused  to  “Reduction  to  the  next 
inferior  rank,  and  to  be  confined  for  a period  of  one  (1)  month.”  Inasmuch  as 
the  punishing  power  of  a summary  court  martial  is  limited  by  article  30,  Articles 
for  the  Government  of  the  Navy  (sec.  107,  N.  C.  & B.,  1923)  to  the  assignment  of 
.any  one  of  the  separate  punishments  enumerated  therein,  the  sentence  in  this  case 
was  in  excess  of  the  legal  limit. 

In  view  of  the  foregoing  and  of  the  fact  that  the  accused  had  already  entered 
into  the  service  of  his  sentence  of  confinement  and  served  a part  thereof,  the 
.Secretary  of  the  Navy  set  aside  that  portion  of  the  foregoing  sentence  which 
related  to  reduction  to  the  next  inferior  rank  (File : MM-Johnson,  Theodore/A17- 
21  (320607),  June  7,  1932). 


IP.  17]  CONTRACTS : preference  given  to  articles  of  domestic  growth, 

PRODUCTION,  OR  MANUFACTURE  ; DRAWING  INSTRUMENTS. 

The  Naval  Appropriation  Act  of  February  28,  1931  (46  Stat.  1431,  1450),  pro- 
vides in  part  “that  in  the  expenditure  of  appropriations  in  this  act  the  Secretary 
of  the  Navy  shall,  unless  in  his  discretion  the  interests  of  the  Government  will 
not  permit,  purchase  or  contract  for,  within  the  limits  of  the  United  States,  only 
articles  of  the  growth,  production,  or  manufacture  of  the  United  States,  not- 
withstanding that  such  articles  of  the  growth,  production,  or  manufacture  of  the 
United  States  may  cost  more,  if  such  excess  cost  be  not  unreasonable.” 

Bids  were  received  on  two  navy  yard  requisitions  for  drawing  instruments, 
offering  to  furnish  instruments  of  both  foreign  and  domestic  manufacture,  except 
that  on  the  second  item  of  one  of  the  requisitions  only  one  bid  was  received,  and 
that  was  for  furnishing  instruments  of  foreign  manufacture.  As  to  this  item, 
held,  that  the  purchase  thereunder  of  instruments  of  foreign  manufacture  was 
authorized. 

As  to  the  only  other  item  of  the  requisition  last  referred  to,  the  only  bid  for 
furnishing  instruments  of  domestic  manufacture  was  approximately  343  per 
centum  of  the  low  bid  and  approximately  198  per  centum  of  the  high  bid  for 
furnishing  instruments  of  foreign  manufacture.  So  far  as  the  other  requisition 
was  concerned,  the  low  bid  for  furnishing  instruments  of  domestic  manufacture 
was  approximately  366  per  centum  of  the  low  bid  and  approximately  214  per 
centum  of  the  high  bid  for  furnishing  instruments  of  foreign  manufacture,  and 
the  high  bid  for  furnishing  instruments  of  domestic  manufacture  was  approxi- 
mately 427  per  centum  of  the  low  bid  and  approximately  243  per  centum  of  the 
high  bid  for  furnishing  instruments  of  foreign  manufacture. 

Two  of  the  three  technical  bureaus  of  the  Navy  Department  which  reported  on 
the  instruments  offered  by  the  various  bidders  stated  that  the  instruments  of 
foreign  manufacture  were  suitable  for  the  purpose  intended. 

In  view  of  the  fact  that  the  reports  of  two  of  the  technical  bureaus  were  favor- 
able to  the  instruments  of  foreign  manufacture,  and  in  view  of  the  excess  cost 
of  instruments  of  domestic  manufacture  over  the  cost  of  instruments  of  foreign 
manufacture,  which  was  considered  unreasonable,  the  purchase  of  instruments 
.of  foreign  manufacture  was  authorized  (File : JJ18/L4-2  (320301) , June  14, 1932) . 


IP.  18]  DESERTION:  officer  of  navy — jurisdiction  of  court  martial; 

STATUTE  OF  LIMITATIONS  AS  BAR  TO  TRIAL;  DROPPING  FROM  ROLLS  OF 
NAVY  BY  PRESIDENT. 

A chief  boatswain,  U.  S.  Navy,  deserted  from  the  Navy  during  the  latter  part 
.or  August  1925.  A letter  having  now  been  received  from  him  in  which  he  inquires 
whether  there  is  any  way  in  which  to  “square”  himself  with  the  Navy  Depart- 
ment, certain  questions  were  presented  as  to  the  status  of  this  officer.  In  con- 
nection therewith,  held 

(1)  He  is  now  amenable  to  naval  jurisdiction  for  purpose  of  trial  by  general 
court  martial  for  desertion  (citing  art.  8,  Articles  for  the  Government  of  the 
.Navy ; Naval  Digest,  1916,  p.  184,  par.  17,  and  p.  589,  par.  5). 
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(2)  That,  upon  authority  of  the  latest  opinion  of  the  Attorney  General  on  the 
subject  (33  Op.  Atty.  Gen.  121),  the  statute  of  limitations,  if  invoked  as  a defense, 
would  apply  so  as  to  bar  trial  of  this  officer  for  desertion,  unless  it  should  be 
established  to  the  satisfaction  of  the  court  martial  that  his  case  falls  within  one 
of  the  exceptions  specified  in  article  62,  Articles  for  the  Government  of  the  Navy, 
that  is  to  say,  unless  it  should  be  found  by  the  court  that  he  had  absented  himself 
from  the  United  States  or  by  reason  of  some  other  manifest  impediment  was  not 
amenable  to  justice  within  the  period  of  two  years  from  the  date  on  which  he 
first  absented  himself  without  leave  and  with  the  intent  of  abandoning  the  service, 
in  which  case  the  time  of  his  absence  from  the  United  States  or  the  period 
he  was  not  amenable  to  justice  “by  reason  of  some  other  manifest  impedi- 
ment” would  be  excluded  in  computing  the  period  of  the  limitation.  (Compare 
15  Op.  Atty.  Gen.  152 ; 16  Op.  Atty.  Gen.  170 ; 16  Op.  Atty.  Gen.  396 ; In  re  Davison , 
4 Fed.  507,  reversed  21  Fed.  618 ; In  re  White , 17  Fed.  723 ; In  re  Zimmerman , 30 
Fed.  178, 179 ; Sec.  557,  note  14,  N.  C.  & B.,  1923 ; Army  Manual  for  Courts  Martial, 
1928,  par.  67 ; Naval  Digest,  1916,  p.  177,  par.  91,  and  p.  594,  pars.  15  and  18 ; 
C.  M.  O.  26, 1917 ; sec.  648,  N.  C.  & B.,  last  sentence.) 

(3)  That  this  officer  may  now  be  dropped  from  the  rolls  of  the  Navy  by  the 
President,  in  accordance  with  article  36,  A.  G.  N.  (34  U.  S.  C.,  sec.  1200;  File: 
OO-Carter,  John  L/A17-20  ( 320428),  June  30,  1932). 


[P.  19]  GIFTS : buildings  at  naval  station,  tutuila,  Samoa,  by  enlisted 
men’s  club  to  the  navy  without  cost  to  the  government. 

Certain  buildings  were  erected  by  and  at  the  expense  of  the  Enlisted  Men’s  Club 
on  the  naval  reservation,  Tutuila,  Samoa,  for  the  recreation  and  entertainment  of 
the  Navy  personnel.  These  buildings  have  small  value  and  it  is  understood  the 
Enlisted  Men’s  Club  is  willing  to  return  them  to  the  Navy  without  compensation. 

If  the  club  acting  with  regularity  as  an  organization  executes  a formal  quit 
claim  to  the  Government  of  all  title  to  the  buildings  they  will  then  come  into  the 
ownership  of  the  Government  without  any  act  of  acceptance  on  its  part. 

In  case  such  quit  claim  is  executed  and  delivered  to  the  commandant  the  build- 
ings will  then  be  in  the  category  of  Government  property,  and  the  commandant 
of  the  naval  station,  Tutuila,  Samoa,  will  take  charge  of  them  accordingly  (File: 
NS9/N4-8  ( 290520),  June  20,  1932). 


INVESTIGATION : defendant  before — rights. 

The  precept  of  an  investigation  directed  that  a certain  aviation  machinist’s 
mate  first  class,  U.  S.  Navy,  be  notified  that  he  would  be  a party  to  the  investiga- 
tion in  the  status  of  defendant  and  that  he  would  be  accorded  the  rights  of  such 
party  in  accordance  with  the  provisions  of  Naval  Courts  and  Boards. 

The  record  of  proceedings  showed  that  the  defendant  entered  after  the  com- 
plainant had  completed  his  testimony  and  that  the  defendant  took  the  stand  as  a 
witness,  although  there  was  nothing  in  the  record  to  show  that  this  action  was 
at  his  own  request.  The  record  further  failed  to  show  that  the  defendant  was 
present  during  any  part  of  the  proceedings  except  during  the  time  that  he  was 
actually  on  the  witness  stand. 

Attention  was  invited  to  section  1121,  Naval  Courts  and  Boards,  1923,  from  a 
reading  of  which  it  is  apparent  that  the  defendant  in  this  case  was  not  accorded 
the  rights  of  a defendant  as  provided  for  in  Naval  Courts  and  Boards,  1923. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  opinion  of  the  investi- 
gation were  held  legal  (File:  NA11/A17-26  ( 320509),  May  27,  1932,  approved 
June  7,  1932). 


[P.  20]  PRESUMPTION  OF  DEATH : body  not  recovered. 

A man  disappeared  from  the  U.  S.  S.  Salt  Lake  City  some  time  between  the 
hours  of  4 p.  m.  and  7 p.  m.  on  April  1,  1931.  At  4 p.  m.  the  U.  S.  S.  Salt 
Lake  City  was  at  sea  standing  towards  the  entrance  to  Guantanamo  Bay,  Cuba. 
She  came  to  anchor  in  the  Bay  at  4:55  p.  m.  The  man  in  question  was  last 
seen  on  board  that  vessel  at  about  4 p.  m.,  April  1,  1931,  by  two  other  enlisted 
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men.  At  that  time  he  was  sitting  on  a bench  in  the  “A”  division  compartment. 

The  evidence  adduced  before  the  court  of  inquiry  in  this  case  indicated  that 
this  man  was  dissatisfied  with  the  naval  service  and  that  his  general  health 
was  below  normal.  It  was  also  brought  out  that  it  would  have  been  possible 
for  him  to  have  gone  over  the  side  of  the  U.  S.  S.  Salt  Lake  City , either  while 
underway  or  while  in  port,  without  being  seen.  The  men  in  charge  of  the  sev- 
eral boats  which  left  the  ship  between  the  time  it  came  to  anchor  in  Guantanamo 
Bay,  Cuba,  and  11  p.  m.  that  night,  testified  that  they  knew  the  man  under 
consideration  and  that  they  had  not  seen  him  during  the  time  in  question. 
The  records  in  the  case  failed  to  disclose  that  he  was  a qualified  swimmer. 

Since  the  evidence  adduced  before  the  court  of  inquiry  in  this  case  indicated 
that  this  man  was  dissatisfied  with  the  naval  service,  and  no  additional  infor- 
mation has  been  received  to  indicate  that  he  did  or  did  not  come  to  his  death 
by  drowning  on  or  about  April  1,  1931,  without  additional  information  it  would 
be  impossible  to  state  with  any  degree  of  certainty  whether  he  did  in  fact  lose 
his  life.  Therefore,  held,  that  he  should  be  carried  on  the  rolls  of  the  Bureau 
of  Navigation  as  a deserter  (File:  MM-Dyer,  Andrew  L/A17-24  (320602),  June 
27,  1932,  citing  File:  MM-Crowley,  Samuel  E/P19-5  (300306),  February  9, 
1931;  C.  M.  O.  2,  1931,  p.  11;  MM-Sampson,  Jos.  V/A17-24  (310521),  June  8, 
1931 ; C.  M.  O.  6,  1931,  p.  28— reaffirmed  August  18,  1931 ; see  also  File : MM- 
Smith,  Chas.  K/A17-25  (320524),  June  10,  1932). 


RETIREMENT : law  governing  ; line  officer  found  physically  incapacitated 

FOR  ACTIVE  SERVICE  AFTER  BEING  PASSED  OVER  FOR  PROMOTION  BY  SELECTION. 

Where  a lieutenant  commander  in  the  line  of  the  Navy  was  found  physically 
incapacitated  for  active  service,  which  finding  was  approved  by  the  President 
on  June  3,  1932,  held,  that  he  should  be  placed  on  the  retired  list  July  1,  1932, 
as  directed  by  the  President  in  conformity  with  the  provisions  of  the  U.  S. 
Code,  title  34,  section  417,  and  the  act  of  April  23,  1930  (U.  S.  C.  Sup.  V,  title  5, 
sec.  47a),  notwithstanding  the  fact  that  he  would  otherwise  have  been  retired 
on  June  30,  1932,  in  accordance  with  the  provisions  of  sections  5 and  7 of  the 
line  personnel  act  [P„  21]  of  March  3,  1931  (U.  S.  Code,  Sup.  Y,  title  34, 
secs.  286c  and  286e;  File:  OO-Morgan,  Aylmer  L/A17-33  (320601),  June  17, 
1932). 


VESSELS  OF  THE  NAVY : destroyer  hull — transfer  of,  to  sea  scouts  depart- 
ment OF  BOY  SCOUTS  OF  AMERICA. 

Request  was  received  that  a condemned  destroyer  hull  be  furnished  by  the 
Navy  for  headquarters  and  camping  site  for  Sea  Scouts  along  the  San  Joaquin 
River,  Calif. 

The  act  of  March  1,  1929  (45  Stat.  1430,  title  34,  U.  S.  Code,  section  546b, 
Sup.  V),  authorizes  the  Secretary  of  the  Navy  in  his  discretion  “to  dispose  of 
without  charge  except  for  transportation  and  delivery,  to  the  Sea  Scouts  De- 
partment of  the  Boy  Scouts  of  America  such  obsolete  material  as  may  not  be 
needed  for  the  Navy  and  such  other  material  as  may  be  spared  at  a price 
representing  its  fair  value  to  the  Navy.” 

The  Secretary  of  the  Navy  authorized  the  transfer  of  a destroyer  hull  as 
requested,  without  charge  except  for  transportation  and  delivery,  provided  there 
was  available  a dismantled  hull  of  a destroyer  that  was  obsolete  for  naval  uses 
and  that  would  be  offered  for  sale  as  other  obsolete  or  condemned  material. 

In  this  connection,  it  was  understood  that  the  hull  requested  for  transfer  had 
already  been  reduced  to  the  condition  required  by  the  terms  of  the  London 
Treaty,  all  machinery  and  material  of  value  having  been  removed  and  retained 
by  the  Navy  and  there  remained  only  the  dismantled  hull  so  that  no  question 
of  expense  of  hulking  was  involved  in  this  case.  In*  order  to  insure,  however, 
that  the  hulk  would  not  be  again  refitted  for  active  service,  the  transfer  was 
to  be  made  on  the  express  condition  that  the  hulk  be  not  reengined  as  a self- 
propelled  vessel  without  the  prior  consent  of  the  Navy  Department  and  subject 
also  to  the  usual  provisions  against  foreign  sale  (File:  L11-8/P8-2  (1)  (320401), 
June  15,  1932). 
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C.  M.  O.  7—1932 

[P.7]  1.  SENTENCES : illegal;  court  directed  to  reconvene  for  purpose  of 

RECONSIDERING  SENTENCE. 

2.  DRUNKENNESS:  incapacity  for  proper  performance  of  duty — 

COURT  TO  DETERMINE  ; OPINION  EVIDENCE  INADMISSIBLE. 

Ensign  Eb  S.  Cooke,  U.  S.  Navy,  was  tried  by  general  court  martial  by  order  of 
commander  battleships,  Battle  Force,  United  States  Fleet,  on  board  the  U.  S.  S. 
Texas  on  June  4,  1932,  and  was  convicted  of  the  following  charge:  Drunkenness. 

The  court  sentenced  the  accused  to  be  placed  at  the  foot  of  the  ensign’s  list  of 
present  date  and  to  there  remain  until  he  shall  have  lost  one  hundred  numbers  in 
his  grade. 

On  June  11,  1932,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

(1)  On  June  30, 1932,  the  Secretary  of  the  Navy  returned  the  record  of  proceed- 
ings to  the  convening  authority,  directing  him  to  reconvene  the  court  for  the  pur- 
pose of  reconsidering  the  sentence  in  this  case,  pointing  out  that  the  accused  was, 
on  June  4,  1932,  the  date  on  which  the  sentence  was  adjudged,  four  hundred  and 
twelve  numbers  from  the  foot  of  his  grade  (citing  C.  M.  O.  3,  1929,  20). 

On  July  9,  1932,  the  court  reconvened  by  order  of  the  convening  authority  to 
reconsider  the  sentence.  It  revoked  its  former  sentence,  and  in  lieu  thereof 
sentenced  the  accused  to  lose  one  hundred  numbers  in  his  grade. 

On  July  12,  1932,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence  of  the  general  court  martial  in  revision  in  this  case. 

On  July  19,  1932,  the  Judge  Advocate  General  of  the  Navy  placed  the  following 
remarks  on  the  record : 

(2)  “1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general- 
court-martial  case  of  Ensign  Eb  S.  Cooke,  U.  S.  Navy,  it  is  noted  that  he  was 
convicted  of  the  offense  of  ‘Drunkenness.’ 

“2.  The  following  entries  appear  on  pages  two  and  three  of  the  record  dur- 
ing the  direct  examination  of  the  accused’s  division  officer,  a witness  for  the 
prosecution : 

“ !4.  Q.  Would  you  have  put  the  accused  on  duty  at  that  time? 

“ ‘A.  No ; he  was  entirely  unfit  for  duty. 

“ ‘The  accused  objected  to  the  last  answer  and  cited  Court-Martial  Order 
No.  1,  1929,  page  30  * * *.’  ” 

The  court  did  not  sustain  this  objection  and  likewise  failed  to  sustain  a similar 
objection  by  the  accused,  during  the  direct  examination  of  a medical  officer,  the 
second  witness  for  the  prosecution. 

“3.  In  this  connection  C.  M.  0. 1, 1929,  30,  reads  in  part  a$  follows : 

“ ‘Incapacity  for  the  proper  performance  of  duty  is  not  a fact  that  can  be 
proved  by  direct  testimony  as  by  the  [P.  8]  conclusion  by  a medical  officer, 
or  by  any  other  person  in  authority,  but  it  is  a conclusion  that  the  Court 
itself  must  draw  from  the  evidence  before  it  by  taking  into  account  all  the 
testimony  as  to  the  condition  of  the  accused  at  the  time  in  question  and  the 
character  of  the  duties  to  be  performed  by  the  accused.’ 

“4.  In  view  of  the  foregoing  it  is  evident  that  the  court  should  have  sus- 
tained these  two  objections  by  the  accused.  The  record  discloses,  however, 
sufficient  admissible  testimony  of  witnesses  charged  with  the  duty  of  deter- 
mining the  condition  of  the  accused  as  to  sobriety,  to  justify  the  court  in  its 
conclusion  that  the  accused  was  in  fact  under  the  influence  of  intoxicating 
liquor  to  such  an  extent  as  to  incapacitate  him  for  the  proper  performance  of 
duty.  It  is  the  opinion  of  this  office,  therefore,  that  the  substantial  rights 
of  the  accused  were  not  prejudiced  by  the  errors  noted  above  (sec.  741  (e), 
Naval  Courts  and  Boards,  1923). 

“5.  Subject  to  the  foregoing  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  are  legal.” 

On  July  20,  1932,  the  Chief  of  the  Bureau  of  Navigation  recommended  that  the 
sentence  adjudged  in  this  case  be  mitigated  to  the  loss  of  fifty  numbers. 

On  July  23, 1932,  the  Acting  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General,  and,  in  accordance  with  the  recommendation  of  the  Chief 
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of  the  Bureau  of  Navigation,  mitigated  the  sentence  to  the  loss  of  fifty  numbers 
in  grade. 


CHARGES  AND  SPECIFICATIONS : duplication  of  charges. 

Accused,  a yeoman,  first  class,  U.  S.  Navy,  was  convicted  of  (I)  “Drunkenness”  ; 
(II)  “Sodomy”;  and  (III)  “Scandalous  conduct  tending  to  the  destruction  of 
good  morals”  (lascivious  act).  The  court  sentenced  the  accused  to  reduction  to 
the  rating  of  apprentice  seaman,  confinement  for  ten  years,  dishonorable  discharge, 
and  accessories. 

It  was  evident  that  charge  III  and  the  specification  thereunder  were  preferred 
to  provide  for  exigencies  of  proof,  inasmuch  as  the  specification  alleged  an  act 
included  in  the  act  alleged  in  the  specification  under  charge  II. 

The  law  permits  as  many  charges  to  be  preferred  as  are  necessary  to  provide 
for  every  possible  contingency  in  the  evidence,  where  the  legal  character  of  the 
offense  cannot  be  precisely  known  or  defined  until  developed  by  the  proof.  It  is 
proper  in  important  cases  to  specify  the  offense  under  two  or  more  charges 
(C.  M.  O.  11,  1928,  7 ; G.  M.  O.  9,  1929,  20). 

[P.  9]  The  court  in  adjudging  sentence  did  not  exceed  the  legal  limitation 
prescribed  for  the  more  serious  offense,  namely,  “Sodomy.”  (In  this  connection 
see  sec.  188,  Naval  Courts  and  Boards.) 

Subject  to  the  foregoing,  the  proceedings,  findings  and  sentence  were  held 
legal  (File:  MM-Thompson,  Edw.  W/A17-20  (320601),  July  8,  1932,  approved 
July  19,  1932). 


CHARGES  AND  SPECIFICATIONS : duplication  of  charges  ; attempt  ; of- 
fense consummated. 

Accused  was  convicted  of:  (I)  “Scandalous  conduct  tending  to  the  destruction 
of  good  morals”  (forcing  open  locked  desk  safe  with  intent  to  steal  contents)  ; 
(II)  “Theft”;  and  (III)  “Desertion.” 

The  specification  found  proved  under  charge  I alleged  that  accused  feloniously 
and  unlawfully  forced  open  the  locked  door  of  the  desk  safe  in  a certain 
stateroom  with  a pair  of  shears,  with  intent  feloniously  to  take,  steal,  and 
carry  away  the  contents  of  said  safe.  The  specification  under  charge  II,  to 
which  the  accused  pleaded  guilty,  set  forth  the  theft  of  a sum  of  money  from 
the  safe  mentioned  in  the  specification  under  charge  I.  Had  the  accused  failed 
to  consummate  this  theft,  the  act  alleged  in  the  specification  under  charge  I 
would  have  constituted  an  offense  of  attempted  theft  and  might  have  been  so 
alleged  under  the  charge  used  in  this  case,  “Scandalous  conduct  tending  to  the 
destruction  of  good  morals”  (Secs.  212  and  213,  Naval  Courts  and  Boards, 
1923). 

In  view,  however,  of  the  fact  that  the  theft  in  this  case  was  consummated, 
as  evidenced  by  the  accused’s  plea  of  guilty  to  the  specification  under  that 
charge,  the  act  of  forcing  open  the  door  of  the  safe  constituted  merely  a part 
of  the  mechanics  by  which  the  theft  was  committed  and  not  a separate  crime. 

One  proved  actually  to  have  committed  an  offense  cannot  be  found  guilty  of 
an  attempt  to  commit  the  same  offense  by  the  same  act  (sec.  213,  Naval  Courts 
and  Boards,  1923).  Since  the  accused  was  convicted  under  the  charge  of 
“Theft,”  it  follows,  therefore,  that  he  should  not  also  be  convicted  of  the 
lesser  included  offense  under  charge  I. 

In  view  of  the  foregoing,  the  proceedings  and  findings  on  charge  I and  the 
specification  thereunder  were  set  aside  (File:  MM-Ostrowski,  Stanley /A17-20 
(320531),  June  27,  1932,  approved  July  1,  1932). 


[P.  10]  1.  CHARGES  AND  SPECIFICATIONS : local  order— specification 

alleging  violation  of,  pertinent  part  of  local  order  should  be  set  out  in 
specification  verbatim,  summary  court  martial. 

2.  SAME:  specification  to  be  drawn  to  support  more  specific  charge  pro- 
vided, summary  court  marttal. 

(1)  An  accused  pleaded  guilty  to  a summary  court-martial  specification  alleg- 
ing the  possession  of  wearing  apparel  of  other  persons  in  the  Navy,  in  violation 
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of  a ship’s  order  “which  states  in  effect  that  no  man  shall  have  any  article  of 
clothing  of  another  man  in  his  possession.” 

Where  it  is  (lesired  to  charge  a violation  of  a special  order  local  to  some 
particular  ship  or  station,  the  specification  should  set  out  the  pertinent  part 
of  the  local  order  verbatim  and  show  that  the  facts  constitute  a violation 
of  such  local  order  (sec.  198,  N.  C.  & B.,  1923).  The  convening  authority,  in 
replying  on  a local  order  in  this  case,  should  have  followed  sample  specification 
18,  section  272,  Naval  Courts  and  Boards,  1923.  While  merely  setting  out 
the  gist  of  the  local  order  and  omitting  the  words  “wilfully”  and  “knowingly,” 
the  specification  was  sufficiently  clear  to  have  informed  the  accused  of  the 
offense  for  which  he  was  tried  and  to  have  enabled  him  to  prepare  a defense 
had  he  so  desired  (sec.  196,  N.  C.  & B.). 

(2)  The  specification  in  this  case  should  properly  have  alleged  violation  of 
a lawful  regulation  issued  by  the  Secretary  of  the  Navy  and  followed  sample 
specification  13,  section  249,  Naval  Courts  and  Boards,  1923,  in  form.  (See 
footnote  78b,  sec.  272,  N.  C.  & B.,  1923.)  An  offense  should  be  laid  under  the 
general  charge  only  when  there  is  no  specific  charge  to  cover  it  (sec.  195, 
N.  C.  & B.  1923  ; C.  M.  O.  3,  1929,  22).  While  in  a summary  court  martial 
there  is  no  charge,  the  specification  should  be  drawn  to  support  the  specific 
charge  if  one  exists  and  should  set  forth  facts  sufficient  to  constitute  the 
particular  offense  alleged  just  as  though  it  were  laid  under  a charge  (sec.  181, 
N.  C.  & B.,  1923,  footnote  3). 

Although  the  procedure  followed  in  framing  the  specification  referred  to  in 
this  case  was  irregular,  the  deviations  therein  from  the  instructions  and  sample 
specification  given  in  Naval  Courts  and  Boards  were  held  not  fatal,  but  were 
pointed  out  for  the  information  and  future  guidance  of  the  convening  authority 
(File:  MM-Keller,  Chester  B/A17-21  (320726),  July  26,  1932). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENSE;  ATTEMPT  TO  COMMIT  AN  OFFENSE — ESSENTIAL  ELEMENTS,  SUMMARY 

COURT  MARTIAL. 

A summary  court-martial  specification  alleged  that  accused  concealed  upon 
his  person  a bottle  containing  intoxicating  liquor,  with  intent  wrongfully  to 
take  said  bottle  on  board  ship,  and  that  he  wrongfully  attempted  to  take 
on  board  ship  intoxicating  liquor. 

[P.  11]  Held,  that  the  specification  referred  to  above  was  fatally  defective 
in  that  it  failed  to  allege  an  offense,  section  213,  Naval  Courts  and  Boards,  1923, 
sets  forth  the  essential  elements  of  an  attempt  to  commit  a crime,  the  second  of 
which  is  “performance  of  some  act  toward  the  commission  of  the  crime.”  The 
allegation  in  the  specification  referred  to  above  that  the  accused  “did  * * * 

wrongfully  attempt  to  take  on  board  said  ship  intoxicating  liquor”  was  a mere 
conclusion  of  the  pleader,  and  insufficient,  unsupported  by  any  averment  of  the 
act  or  acts  constituting  the  attempt,  to  state  an  offense  of  which  a court  martial 
could  take  cognizance.  The  concealment  of  the  bottle  containing  intoxicating 
liquor  upon  his  person  was  nothing  more  than  preparation  (C.  M.  O.  12,  1931,  10). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  proceedings 
and  finding  on  the  specification  in  question  (File:  MM-Partridge,  James 
A/A17-21  (320730),  July  30,  1932;  see  also  File  MM-Chisholm,  Joseph  W/A17-21 
(320715),  July  15,  1932). 


CHARGES  AND  SPECIFICATIONS:  specification  defective — (a)  time  and 

PLACE  OF  OFFENSE  NOT  ALLEGED  ; (It)  LACK  OF  PARTICULARITY  ; NEGLECT  OF  DUTY. 

Three  specifications  were  preferred  under  the  charge  “Neglect  of  duty,”  1, 
failure  to  safeguard  property  and  clothing ; 2 and  3,  failure  to  keep  proper  records 
and  accounts. 

Specification  1 was  held  defective  in  that  it  failed  to  allege  the  date  of  the 
offense  (sec.  206,  N.  C.  & B.,  1923).  This  specification  set  forth  the  date  on 
which  the  accused  was  detailed  in  charge  of  the  marine  detachment’s  storerooms 
and  the  dates  between  which  the  loss  alleged  in  the  specification  occurred.  There 
was,  however,  no  allegation  of  the  date  on  which  occurred  the  accused’s  failure 
to  safeguard  clothing  and  other  property. 
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Specifications  2 and  3 failed  to  set  out,  except  by  implication,  the  situs  of  the 
offense  as  required  by  section  206,  Naval  Courts  and  Boards. 

In  connection  with  the  foregoing,  held,  that  the  omission  of  time  and  place  did 
not  constitute  a fatal  defect  inasmuch  as  the  accused  made  no  objection  to  the 
specifications  and  pleaded  guilty  thereto,  thereby  being  deemed  to  have  waived 
such  defects  (C.  M.  O.  8,  1928,  12). 

Specification  1 also  failed  to  allege  with  particularity  any  omission  of  the 
accused  which  constituted  his  neglect  and  failure  properly  to  safeguard  the 
clothing  and  property.  Similarly,  specification  3 failed  to  set  forth  any  particular 
instance  of  erroneous  entry  made  by  the  accused  in  his  property  account  book. 
There  was  an  allegation  in  this  specification  showing  the  result  of  erroneous 
entries  alleged  to  have  been  made  by  the  accused,  i.  e.,  that  the  property  account 
book  showed  on  hand  sixty-seven  pairs  of  shoes  whereas  it  should  have  shown 
seventy-five  [P.  12]  pairs  of  shoes,  but  this  allegation  did  not  aid  the  defect 
above  referred  to  (sec.  210,  Naval  Courts  and  Boards,  1923). 

The  facts  as  to  the  nature  of  the  omission  of  the  accused  in  his  failure  to  safe- 
guard the  clothing  and  property  and  the  facts  as  to  the  nature  of  the  erroneous 
entries  made  by  him  should  have  been  alleged  in  order  to  apprise  him  and  the 
court  of  the  nature  of  the  omissions  of  duty  with  which  he  was  charged  (secs. 
196,  200,  and  210,  Naval  Courts  and  Boards,  1923;  C.  M.  O.  9,  1928,  4).  These 
were,  however,  errors  of  form  which  were  waived  by  the  failure  of  the  accused, 
who  was  represented  by  counsel,  to  object  to  the  specifications  and  by  his  pleading 
guilty  thereto  (C.  M.  O.  5,  1929,  15). 

Eeld,  therefore,  that  the  errors  noted  above  were  not  sufficient  to  prejudice 
the  substantial  rights  of  the  accused  (sec.  741  (e),  Naval  Courts  and  Boards, 
1923). 

Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence  were 
held  legal  (File:  MM-Bousquet,  Albert  G/A17-20  ( 320624),  July  5,  1932,  ap- 
proved July  13.  1932). 


1.  CHARGES  AND  SPECIFICATIONS:  sufficiency  of  charges;  technical 

averments;  involuntary  manslaughter. 

2.  NAVAL  COURTS  AND  BOARDS : to  be  followed  in  drawing  up  charges 

AND  SPECIFICATIONS. 

3.  CHARGES  AND  SPECIFICATIONS : specification  found  by  court  not  in 

DUE  FORM  AND  TECHNICALLY  CORRECT — DUTY  OF  CONVENING  AUTHORITY. 

In  the  case  of  a private,  U.  S.  Marine  Corps,  the  court  found  the  second  specifi- 
cation under  “Conduct  to  the  prejudice  of  good  order  and  discipline”  not  in  due 
form  and  technically  correct,  and  so  advised  the  convening  authority,  who  replied 
that  in  his  opinion  the  said  specification  was  in  due  form  and  technically  correct 
as  originally  written  and  that  the  court  was  therefore  directed  to  proceed  with 
the  trial.  The  accused  was  then  arraigned  and  pleaded  guilty  to  all  charges  and 
specifications,  including  the  specification  which  had  been  brought  into  question 
by  the  court. 

(1)  The  gist  of  the  specification  referred  to  above  was  that  the  accused  drove 
an  automobile  at  a dangerous  rate  of  speed,  as  a result  of  which  the  machine  was 
wrecked  at  a specified  time  and  place  and  the  passenger  therein  did  then  and 
there  die. 

This  specification  was  not  framed  with  the  technical  precision  of  a common  law 
indictment,  but  it  is  not  necessary  that  it  should  be.  ( See  Laws  Relating  to  the 
Navy,  Annotated,  1921,  p.  1027  and  1929  Supp.,  pp.  210-211.)  It  wtis  sufficiently 
clear  to  inform  the  accused  of  the  offense  for  which  he  was  to  be  tried  and  to 
enable  him  to  prepare  his  defense.  The  allegation  that  the  machine  was  driven 
at  a dangerous  rate  of  speed  was  equivalent  to  the  phrase  “without  due  caution 
and  circumspection”  [P.  13]  used  in  the  definition  of  involuntary  manslaughter 
as  given  in  the  U.  S.  Criminal  Code,  section  274 ; and  the  allegation  that,  as  the 
result,  the  vehicle  was  wrecked  and  the  passenger  then  and  there  died  requires  no 
stretch  of  the  imagination  to  infer  that  he  received  ifijuries  in  the  wreck  of  the 
motor  car  which  caused  his  death.  The  United  States  Supreme  Court,  in  passing 
upon  the  legal  sufficiency  of  an  Army  specification  attempting  to  allege  the  crime 
of  robbery,  experienced  no  difficulty  in  supplying  by  inference  the  alleged  omission 
of  an  essential  element  of  the  crime  intended  to  be  charged,  going  further  in  this 
direction  than  was  necessary  to  sustain  the  specification  in  the  present  case 
(Collins  v.  McDonald , 258  U.  S.  416). 
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(2)  While  deviations  as  in  this  case  from  the  instructions  and  sample  specifi- 
cations given  in  Naval  Courts  and  Boards  are  not  necessarily  fatal,  they  should 
never  be  encouraged  by  the  responsible  naval  authorities.  In  promulgating  Naval 
Courts  and  Boards,  the  order  of  the  Secretary  of  the  Navy,  bearing  the  approval 
of  the  President,  expressly  stated : 

“It  is  hereby  required  and  directed  that  all  officers  and  other  persons 
belonging  to  the  Navy,  so  far  as  the  duties  of  each  are  concerned,  make 
themselves  acquainted  with,  observe,  and  comply  with  the  provisions  con- 
tained herein.” 

(3)  It  follows  that  in  the  present  case  when  the  convening  authority  was 
informed  of  the  court’s  decision  that  a particular  specification  was  not  in  due 
form  and  technically  correct,  “in  that  it  does  not  set  out  with  sufficient  precision 
the  facts  necessary  to  support  the  charge,”  he  should  have  promptly  reframed 
the  said  specification  so  as  to  allege  with  precision  the  facts  that  he  intended  to 
charge.  This  would  have  rendered  it  unnecessary  on  review  to  invoke  those 
judicial  decisions  which  permit  of  a certain  looseness  in  court-martial  procedure, 
the  legal  sufficiency  of  which  may  be  sustained  but  which  should  nevertheless  be 
sedulously  avoided  as  not  reflecting  credit  upon  the  administration  of  military 
justice. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Wright,  Garnett  L/A17-20  (320604),  July  13,  1932,  approved  July  19, 
1932). 


CONFESSIONS  : involuntary,  improperly  admitted  ; erroneous  ruling  by  court 

NULLIFIED  BY  SUBSEQUENT  JUDICIAL  ADMISSION  OF  ACCUSED. 

Accused  was  convicted  of  the  offense  of  “Theft”  (three  cigarette  lighters,  value 
$10.50).  A prosecution  witness,  who  was  officer  of  the  day  at  the  time  the 
alleged  theft  was  discovered,  testified  as  to  a confession  made  to  him  by  the 
accused  during  the  course  of  his  investigation  concerning  the  circumstances  of 
the  loss.  On  cross-examination  this  witness  admitted  that  he,  as  officer  of  the 
day,  told  the  accused  “you  had  better  own  up  [P.  14]  to  it.”  Accused  objected 
to  the  testimony  of  this  witness  pertaining  to  the  confession  on  the  ground  that 
such  confession  was  not  entirely  voluntary.  The  court  did  not  sustain  the 
objection. 

Held,  that  the  court  erred  in  failing  to  sustain  this  timely  objection  made  by  the 
accused.  From  the  testimony  of  the  witness  that  he,  as  officer  of  the  day,  told 
the  accused,  “you  had  better  own  up  to  it,”  it  would  appear  that  the  confession 
was,  in  fact,  involuntary  and  therefore  clearly  inadmissible  (sec.  352,  N.  C.  & B.. 
1923;  West  v.  United  States,  20  App.  D.  C.  347 ; Bram  v.  United  States,  168  U.  S. 
532;  C.  M.  O.  3,  1925,  4-6). 

However,  the  accused,  as  a witness  in  his  own  behalf,  subsequently  testified 
at  length  relative  to  the  circumstances  of  this  offense,  admitting  the  theft  of  the 
property  alleged  but  attempting  to  excuse  his  act  by  the  explanation  that  he 
thought  the  articles  taken  were  unserviceable  and  either  surveyed  or  intended 
for  survey.  The  accused  having  admitted  in  open  court  the  essential  elements  of 
the  offense  for  which  he  was  on  trial,  further  evidence  to  establish  those  facts 
was  made  unnecessary  (sec.  362,  Naval  Courts  and  Boards,  1923).  It  would 
appear,  therefore,  that  the  effect  of  the  erroneous  ruling  by  the  court  was  nulli- 
fied by  the  accused’s  subsequent  judicial  admission  of  substantially  the  same  facts 
as  those  included  in  his  involuntary  confession  (C.  M.  O.  6,  1930,  10-11,  Parker  v. 
State,  238  S.  W.  943,  948). 

In  view  of  the  foregoing,  held,  that  the  error  noted  above  did  not  operate  to 
the  substantial  prejudice  of  the  interests  of  the  accused  (File:  MM-Young.  Frank 
A/A17-20  (320419),  July  15,  1932,  approved  July  26,  1932). 


COURT : judge  of  fact. 

An  accused  was  acquitted  of  the  charge  of  “Scandalous  conduct  tendiBg  to  the 
destruction  of  good  morals”  (lascivious  conduct). 

The  convening  authority  approved  the  proceedings,  but  disapproved  the  find- 
ing and  acquittal.  In  taking  this  action,  he  stated  that  he  considered  there  was 
ample  eyewitness  evidence,  of  a character  and  credibility,  and  supported  by  addi- 
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tional  evidence  of  a circumstantial  nature,  to  establish  a prima  facie  case  for  the 
prosecution.  This  evidence  adduced  by  the  prosecution  was  rebutted  only  by 
the  testimony  of  the  accused,  upon  the  stand,  in  the  nature  of  a simple  denial 
of  the  offense  alleged  to  have  been  committed.  The  convening  authority  consid- 
ered that  the  offense  was  proved  beyond  a reasonable  doubt  and  that  the  finding 
and  acquital  resulted  in  a miscarriage  of  justice. 

While  there  was  clearly  a sufficiency  of  evidence  to  have  justified  a convic- 
tion in  this  case,  the  Navy  Department  was  [P.  15]  not  unmindful  of  the 
duty  of  the  court  in  weighing  the  evidence,  and  therefore  did  not  concur  with 
the  disapproval  by  the  convening  authority  of  the  finding  and  acquittal.  How- 
ever, the  convening  authority  in  disapproving  the  finding  and  acquittal  acted 
within  his  power,  and  his  action  was  legal. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  acquittal,  and  the 
action  of  the  convening  authority  thereon,  were  held  legal  (File:  MM-LeBlanc, 
Robt.  R/A17-20  (320514),  June  28,  1932,  approved  July  11,  1932). 


1.  DRUNKENNESS  : what  constitutes,  incapacity  for  proper  performance  of 

DUTY. 

2.  JUDGE  ADVOCATE:  arguments  of — duty  not  to  make  misstatements  of 

law. 

Accused  was  convicted  of  (I)  “Drunkenness”  (on  duty),  and  (II)  “Conduct 
to  the  prejudice  of  good  order  and  discipline”  (destruction  of  private  property). 

(1)  In  his  closing  argument  the  judge  advocate  referred  to  the  fact  that  the 
medical  officer  had  stated  on  the  stand  that  he  had  smelt  the  odor  of  alcohol 
on  the  breath  of  the  accused  at  the  time  of  his  examination ; he  then  stated  in 
part  as  follows:  “The  fact  that  a man  has  indulged  in  intoxicating  liquor 
according  to  the  law  makes  him  incapacitated  for  the  proper  performance  of  his 
duties.” 

Held,  that  the  portion  of  the  judge  advocate’s  argument  quoted  above,  pur- 
porting to  prescribe  a test  for  drunkenness  and  incapacity  for  the  proper  per- 
formance of  duty  as  a result  thereof,  was  in  error.  The  true  test  of  drunken- 
ness. cited  with  approval  in  C.  M.  O.  11, 1925,  5 ; C.  M.  O.  3,  1930,  10-11 ; C.  M.  O. 
11, 1930,  7-8,  is  set  forth  in  C.  M.  O.  1,  1922,  14,  which  reads  in  part  as  follows : 

“It  follows  from  the  above  that  the  matter  at  issue  in  cases  of  drunken- 
ness is  whether  or  not  the  faculties  have  been  sensibly  impaired  by  indul- 
gence in  intoxicating  liquor,  and  unless  such  impairment  can  be  shown,  it 
matters  not  whether  the  accused  had  partaken  sparingly  or  freely.”  (See 
also  sec.  229,  Naval  Courts  and  Boards,  1923.) 

(2)  The  judge  advocate  should  exercise  care  not  to  make  misstatements  of 
law  in  his  argument,  because  of  his  status  as  adviser  to  the  court  in  matters 
of  form  and  of  law  and  because  of  his  duty  to  safeguard  the  ends  of  justice 
(secs.  640  and  669,  Naval  Courts  and  Boards,  1923;  C.  M.  O.  321,  1919,  12). 

Since  ample  evidence  was  introduced  in  this  case  to  prove  that  the  accused 
was  in  fact  sufficiently  under  the  Influence  of  intoxicating  liquor,  at  the  time  in 
question,  as  to  be  incapacitated  for  the  proper  performance  of  duty,  further  held , 
that  his  substantial  rights  were  not  prejudiced  by  the  error  noted  above  (sec. 
741  (e).  Naval  Courts  and  Boards). 

[P.  16]  Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were 
held  legal  (File:  MM-Patrick,  Wm.  E/A17-20  (320510),  June  17,  1932,  approved 
July  1,  1932). 


EVIDENCE : documentary,  in  connection  with  proof  of  desertion  ; service 

RECORD  BOOK  OF  ACCUSED. 

In  connection  with  the  offense  of  desertion,  the  judge  advocate  introduced  in 
evidence  certain  extracts  from  the  service  record  book  of  the  accused.  These 
extracts  related  to  the  service  of  the  accused  from  the  time  of  his  enlistment, 
the  return  of  the  accused  (which  was  unnecessary  in  view  of  a report  of  return 
of  deserter,  introduced  in  evidence),  and  the  absence  of  the  accused  on  or  about 
January  19,  1932  (the  date  alleged  in  the  specification).  Of  the  extracts,  the 
only  pertinent  one  wns  the  one  relating  to  the  absence  of  the  accused  on  or 
about  January  19,  1932.  ' * ’ ^ 
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In  a case  of  this  nature  it  is  desirable  that  matters  contained  in  the  service 
record  book  of  the  accused,  to  be  used  as  evidence,  should  be  restricted  to  facts 
recorded  concerning  the  conditions  surrounding  the  accused’s  absence.  Facts 
therein  recorded  which  are  not  so  relevant,  if  admitted  in  evidence,  may  result 
in  serious  error  if  objected  to  by  the  accused.  (See  in  this  connection  sec.  392, 
Naval  Courts  and  Boards,  1923.) 

Subject  to  the  foregoing,  and  certain  remarks  relative  to  the  sentence  adjudged 
in  this  case,  the  proceedings,  findings,  and  sentence  were  held  legal  (File: 
MM-Colbert,  Harry  L/A17-20  (320528),  June  23,  1932,  approved  June  30,  1932). 


CONTRACTS : guarantees  accompanying  proposals  for  naval  supplies — suf- 
ficiency of  ; certified  checks  ; bid  bonds  ; united  states  bonds  ; corporate 

AND  INDIVIDUAL  SURETIES. 

Held:  (1)  That  in  the  case  of  bids  for  naval  supplies,  the  statutory  require- 
ment (see  R.  S.  3718;  34  U.  S.  C.  sec.  561)  is  fully  met  as  to  any  individual  item 
or  class  where  the  certified  check  accompanying  the  bidder’s  proposal  is  sufficient 
in  amount  to  cover  such  item  or  class  as  to  which  it  may  be  decided  in  accordance 
with  law  to  accept  his  offer ; accordingly,  that  such  certified  check  may  legally  bo 
accepted  as  sufficient  guarantee  on  any  one  or  more  items  or  classes  amounting 
to  not  more  than  four  times  the  total  amount  of  the  check;  and  that  it  would 
not  be  in  accordance  with  law  to  require  that  a bid  on  any  item  or  class  shall 
be  rejected  on  the  sole  ground  that  it  was  not  accompanied  [P.  17]  by  a 
certified  check  in  an  amount  of  not  less  than  25  per  centum  of  the  total  amount 
of  all  the  items  or  classes  which  the  bidder  proposed  to  furnish  as  set  forth  in 
a schedule  accompanied  by  Standard  Form  No.  31. 

(2)  That  a bidder  whose  certified  check  is  not  sufficient  to  cover  all  the  items 
or  classes  which  he  proposed  to  furnish  may  not,  after  the  bids  have  been  opened, 
insist  that  his  check  be  applied  to  and  contract  awarded  for  any  particular  item 
or  class  of  items,  but  is  obligated  to  enter  into  a contract  for  the  supplies  which 
he  has  proposed  to  furnish  according  to  his  offer  as  accepted  by  authority  of  law. 

(3)  That  the  Navy  Department’s  decision  of  June  3,  1931  (File:  JJ7-1/L4-2 
(310519)  ; C.  M.  O.  6,  1931,  p.  21),  holding  that  the  law  which  requires  the  award 
of  contracts  for  provisions  to  be  made  by  individual  items,  the  contract  for 
each  item  being  awarded  to  the  lowest  responsible  bidder,  has  the  effect  of  con- 
stituting “every  offer  for  furnishing  provisions  to  the  Navy  a separate  and 
distinct  proposal  for  each  item  contained  therein,”  for  the  purpose  of  deter- 
mining the  sufficiency  of  the  certified  check  furnished  by  the  bidder,  should  be 
adhered  to ; but  that  said  decision  cannot  be  construed  as  relieving  the  proper 
administrative  officers  of  their  responsibility  under  the  law  to  see  that  the 
amount  of  any  purchase  shall  not  be  limited  to  $500  for  the  tfurpose  of  evading 
purchase  under  formal  contract  or  bond. 

(4)  That  it  would  not  be  inconsistent  with  law  for  the  Secretary  of  the  Navy 
to  establish  the  rule  that  no  corporation  shall  be  accepted  as  guarantor  on  a 
bid  for  naval  supplies  until  it  has  received  authority  in  writing  from  the  Secre- 
tary of  the  Treasury  to  transact  such  business  with  the  Government. 

(5)  That  there  is  no  legal  objection  to  providing  that  where  individual  guar- 
antors are  furnished  on  bids  for  naval  supplies  the  guarantee  shall  be  accepted 
only  when  executed  by  two  responsible  individuals. 

(6)  That  it  would  not  be  in  accordance  with  law  to  provide  that,  in  the 
procurement  of  naval  supplies,  bid  bonds  shall  be  accepted  which  in  terms  limit 
the  liability  of  the  principal  or  surety  where  the  bid  does  not  exceed  four  times 
the  amount  of  the  bond. 

(7)  That  it  would  not  be  contrary  to  law  for  the  Secretary  of  the  Navy  to 
provide  that  United  States  bonds  or  notes  deposited  with  bids  for  naval  supplies 
may  be  accepted  in  lieu  of  certified  checks  in  the  same  amount  and  under  the 
same  conditions;  but  there  is  no  legal  authority  for  providing  that  such  bonds 
or  notes  may  be  accepted  in  amounts  less  than  required  for  certified  checks  in 
lieu  of  which  they  may  be  furnished  (File:  JJ7-1/L4  (310519),  July  21,  1932, 
sustaining  Acting  J.  A.  G.  opinion,  approved  bv  Sec.  Navy,  June  3,  1931,  File: 
JJ7-1/L4-2  (310519)). 
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[P.  18]  EMPLOYEES  COMPENSATION  LAWS:  cooperative  restaurant, 

NAVY  YARD,  NORFOLK,  VA. STATUS  IN  RE. 

NAVY  YARDS  AND  STATIONS : jurisdiction  ; application  of  state 

LAWS. 

Question  as  to  the  status  of  the  cooperative  restaurant,  Navy  Yard,  Norfolk, 
Va.,  in  relation  to  employees  compensation  laws. 

It  appeared  that  the  cooperative  restaurant  in  question  was  established  in  Gov- 
ernment buildings  within  the  limits  of  the  Norfolk  Navy  Yard,  and  that  the 
employees  of  said  restaurant  were  employees  of  the  employees  of  said  Navy 
Yard. 

Neither  the  Federal  Employees’  Compensation  Acts  (5  U.  S.  C.,  secs.  751  to 
794)  nor  the  Longshoremen’s  and  Harbor  Workers’  Compensation  Act  (33  U.  S.  C., 
Sup.  Y,  secs.  901  to  950),  have  any  application  to  this  class  of  employees.  How- 
ever, it  is  possible  that  the  Virginia  Workmen’s  Compensation  Act  of  March  21, 
1918,  as  amended,  might  be  applicable  to  such  employees  under  the  provisions  of 
the  act  of  February  1,  1928  (45  Stat.  54 ; 16  U.  S.  C.,  Sup.  Y,  sec.  457 ; L.  R.  N.  A. 
Sup.,  1929,  p.  1120)  ; accordingly,  it  was  considered  advisable  that  the  manage- 
ment of  the  Cooperative  Restaurant,  Navy  Yard,  Norfolk,  obtain  insurance  as  a 
protection  against  such  liability  as  might  be  asserted  against  it  by  its  employees 
(File:  NY6/N4-5  (320305),  July  25,  1932). 


EQUALIZATION  ACT:  meaning  of  words  “as  soon  as  practicable”  as  used 
IN  SECTION  15;  hypothetical  questions  not  determined. 

EQUALIZATION  ACT:  method  of  computing  number  to  be  furnished  staff 
selection  boards;  SECTION  16  of  act  construed. 

Section  15  of  the  Staff  Equalization  Act  of  June  10,  1926  (44  Stat.  721;  34 
U.  S.  C.,  Sup.  V,  sec.  348n),  established  the  procedure  for  certain  selection  boards 
which  were  required  to  be  convened  “as  soon  as  practicable”  after  the  date  of  the 
act,  while  section  16  (44  Stat.  723  ; 34  U.  S.  C.,  Sup.  V,  sec.  348o)  governed  the 
procedure  of  selection  boards  which  were  required  to  be  convened  after  the 
President  had  approved  the  report  of  the  selection  board  provided  for  in 
section  15. 

In  his  opinion,  approved  by  the  Secretary  of  the  Navy,  February  11,  1932 
(File:  EN/A17-31  (320119)  ; C.  M.  O.  2,  1932,  16),  the  Judge  Advocate  General 
held  that  the  words  “as  soon  as  practicable”  in  section  15,  supra,  were  applicable 
to  a medical  selection  board  convened  for  the  rank  of  rear  admiral  in  September 
1926,  approximately  three  months  after  the  date  of  the  act.  Question  now 
presented  as  to  whether  these  words  would  also  be  regarded  as  applicable  to 
such  boards  as  may  be  convened  at  some  time  in  the  future  for  certain  ranks 
in  the  construction  and  chaplain  corps  for  which  ranks  no  officers  have  as  yet  ! 
become  eligible  for  selection  since  the  Equalization  Act  was  enacted. 

[P.  19]  Inasmuch  as  the  above  question  was  not  now  presented  in  an  actual 
case,  and  might  conceivably  never  arise  in  view  of  possible  future  changes  in  the  | 
selection  law,  no  decision  was  rendered  thereon,  in  accordance  with  the  Navy 
Department’s  policy  not  to  answer  hypothetical  questions.  However,  stated  that 
the  Judge  Advocate  General’s  opinion  above  referred  to  was  not  considered  con- 
trolling in  view  of  the  fact  that  said  opinion  had  reference  to  a medical  selection 
board  convened  approximately  three  months  after  the  date  of  the  Equalization 
Act,  whereas  the  question  here  presented  has  reference  to  selection  boards  which 
will  be  convened,  if  at  all,  more  than  six  years  later. 

Further  stated  that  if  boards  hereafter  convened  were  regarded  as  not  coming 
within  the  terms  of  section  15  of  the  Equalization  Act,  it  would  seem  logically 
to  follow  that  the  provision  in  section  16,  governing  boards  convened  after  the 
President  had  approved  the  report  of  the  boards  provided  for  in  section  15,  would 
apply  to  all  boards  convened  after  approval  by  the  President  of  those  boards 
which  were  actually  convened  under  the  “as  soon  as  practicable”  clause  in  section 
15  (J.  A.  G.  memo.,  approved  by  Sec.  Navy,  July  28,  1932,  File:  EN/A17-31 
(320119)). 
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GASOLINE:  not  “other  forms  of  power”  within  meaning  of  paragraph  15  of 

general  provisions  forming  part  of  specifications  for  contracts  for  public 

WORKS,  BUREAU  OF  YARDS  AND  DOCKS,  NAVY  DEPARTMENT. 

A certain  contractor  requested  permission  to  purchase  gasoline  and  oil  from 
the  Government  in  order  to  avoid  territorial  tax  thereon  of  the  Territory  of 
Hawaii,  under  the  theory  that  gasoline  may  be  considered  as  among  the  utilities 
that  the  contractor  might  obtain  from  the  Government  as  it  might  be  defined  as 
one  of  the  “other  forms  of  power”  mentioned  in  paragraph  15  of  General  Pro- 
visions forming  part  of  Specifications  for  Contracts  for  Pubilc  Works,  Bureau  of 
Yards  and  Docks,  Navy  Department,  said  paragraph  having  been  incorporated 
in  the  contract. 

It  was  held,  that  gasoline  could  not  be  considered  as  one  of  the  “other  forms 
of  power”  as  requested  (File:  L14-1/L4-1  (320116),  July  23,  1932). 


NAVAL  AVIATOR : revocation  of  designation  as. 

Held,  that  the  Chief  of  the  Bureau  of  Navigation  having  once  conferred  the 
title  of  naval  aviator  upon  a commissioned  officer  or  warrant  line  officer  of  the 
Navy  in  accordance  with  the  provisions  of  the  act  of  June  24,  1926,  section  3, 
paragraph  1 (34  U.  S.  C.,  Supp.  V,  sec.  735),  he  is  without  authority  to  revoke 
said  designation  ( File  : VZ/A3-1  (320701),  July  28,  1932). 


[P.  20]  NAVAL  RESERVATIONS : private  hospital  on  ; sale  of  drugs  and 

medical  and  hospital  supplies  to,  by  bureau  of  medicine  and  surgery  at 

NAVY  CONTRACT  PRICES  ; CAMILLA  SIMPSON  HOSPITAL,  OLONGAPO,  P.  I. 

Question  as  to  the  legality  of  permitting  the  Camilla  Simpson  Hospital,  located 
on  the  U.  S.  naval  reservation,  Olongapo,  P.  I.,  to  obtain  its  drugs  and  supplies 
through  the  Bureau  of  Medicine  and  Surgery  at  Navy  contract  prices. 

The  hospital  in  question,  although  located  on  the  U.  S.  naval  reservation,  is  not 
a governmental  activity,  and  it  primarily  serves  the  civilian  population. 

Held,  that  the  purchase  of  drugs  and  medical  and  hospital  supplies  for  the 
Camilla  Simpson  Hospital  from  naval  funds  would  constitute  a violation  of  section 
3678  of  the  Revised  Statutes  (31  U.  S.  C.,  sec.  628),  and  there  is  no  authority  to 
sell  drugs  and  medical  and  hospital  supplies  to  said  hospital  (File:  NH22/JJ57 
(320301),  July  18,  1932). 


NAVY  MAIL  CLERKS : assistants  ; execution  of  new  bond  required — effect 

ON  PAY. 

Authority  granted  a certain  company  by  the  Secretary  of  the  Treasury  to 
qualify  as  sole  surety  on  recognizances,  stipulations,  bonds,  and  undertakings, 
having  been  revoked,  an  assistant  Navy  mail  clerk  on  whose  bond  this  company 
appeared  as  surety  was  instructed  to  execute  a new  bond  as  assistant  Navy  mail 
•clerk. 

In  this  connection,  held,  that  no  stoppage  of  extra  compensation  was  necessary 
provided  the  man  in  question  continued  to  perform  the  duties  of  assistant  Navy 
mail  clerk.  The  old  bond  would  continue  in  effect  until  the  new  bond  had  been 
approved  by  the  Navy  Department  (J.  A.  G.  despatch  of  June  28,  1982,  File: 
MM-Kueller,  Fredk.  W/L13-1  (320624)). 


PAY  : ADDITIONAL,  OFFICER  ASSIGNED  TO  DUTY  AS  AIDE  TO  REAR  ADMIRAL,  WHILE 
SERVING  ON  VESSEL  OTHER  THAN  THAT  TO  WHICH  REAR  ADMIRAL  IS  ATTACHED. 

A rear  admiral,  U.  S.  Navy,  temporarily  relinquished  command  of  Training 
Squadron,  Scouting  Force,  and  reported  for  additional  duty  as  commander, 
Cruiser  Division  Three,  on  board  a different  vessel.  He  told  his  aide  that  he  was 
to  continue  duty  as  aide  to  him  regardless  of  the  fact  that  said  aide  was  not 
detached  from  the  vessel  on  which  serving  and  ordered  to  the  other  vessel  with 
the  rear  admiral. 
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Held,  that  the  junior  officer  was  not  entitled  to  pay  as  aide  to  the  rear  admiral 
for  any  duty  performed  on  or  after  the  date  the  rear  admiral  was  detached  for 
temporary  additional  duty,  during  which  period  he  had  not  been  attached  to 
and  serving  on  board  the  same  vessel  with  the  rear  admiral  (File:  [P.  21] 

00/P16-4  ( 320627),  July  6,  1932,  citing  decision  of  Comptroller  of  the  Treasury, 
April  4,  1918,  art.  2142-2,  Bu.  S.  & A.  Memo.,  p.  1321). 


PAY  : ADVANCES  TO  OFFICERS — LIQUIDATION  ; ALLOTMENTS. 

Held:  (1)  That  an  officer  with  allotments  in  force  and  in  whose  case  an  ad- 
vance of  pay  has  been  authorized  may,  under  art.  1802  (5),  U.  S.  Navy  Regula- 
tions, 1920,  be  permitted  to  liquidate  such  advance  within  six  months  at  a 
monthly  rate  of  not  less  than  one-sixth  of  the  amount  advanced. 

(2)  That  if  allotments  in  force  will  prevent  liquidation  of  an  advance  within 
the  prescribed  period  of  six  months,  the  disbursing  officer  carrying  the  accounts 
of  the  officer  concerned  is  required  to  take  such  steps  as  may  be  necessary  for 
stoppage  of  allotments  which  would  otherwise  preclude  liquidation  of  the  advance 
within  said  period  of  six  months. 

(3)  That  the  present  language  of  article  1802  ( 5),  U.  S.  Navy  Regulations 
does  not  contemplate  that  unobligated  accruements  of  pay  shall  be  checked 
against  an  advance  of  pay,  though  such  accruements  may  be  checked  for  that 
purpose  if  assented  to  by  the  officer  concerned. 

(4)  That  an  officer  with  no  allotments  in  force  may,  under  the  present  provi- 
sions of  said  article  1802  ( 5),  draw  an  advance  of  pay  and  liquidate  the  same  in 
six  monthly  installments,  being  entitled  during  such  period  of  six  months  to  draw 
in  cash  each  month,  if  otherwise  entitled  thereto,  his  regular  monthly  pay  less 
one-sixth  of  the  amount  previously  advanced  (File:  00/L16-4  (320618),  July  7, 
1932). 


REWARDS : civil  employees  for  suggested  improvements — -affect  of  separa- 
tion FROM  THE  SERVICE  ON  PAYMENT. 

The  act  of  July  1,  1918  (40  Stat.  718,  ch.  114;  5 U.  S.  C.,  sec.  416),  authorizes 
the  Secretary  of  the  Navy  to  pay  cash  rewards  to  civilian  employees  of  the  Navy 
Department  or  the  Naval  Establishment  or  other  persons  in  civil  life  for  bene- 
ficial suggestions. 

Held,  that  the  change  in  status  of  a civilian  by  separation  from  service  would 
not  operate  as  an  estoppel  to  payment  of  a cash  award  if  such  person  is  other- 
wise entitled  to  it  under  the  provision  of  the  act  of  July  1,  1918,  supra  (File: 
A13-7  ( 320705),  July  25,  1932,  citing  22  Comp.  Gen.,  p.  209). 

C.  M.  O.  8—1932 

[P.  6]  CHARGES  AND  SPECIFICATIONS:  duplication  of;  assault;  find- 
ing ON  ONE  SPECIFICATION  SET  ASIDE. 

Accused  was  tried  on  two  charges:  (I)  “Assault  with  intent  to  commit  mur- 
der” and  (II)  “Assaulting  another  person  in  the  Navy”  (two  specifica- 
tions). Accused  objected  to  the  charges  and  specifications,  stating  that 
specification  1 of  charge  II  was  a duplication  of  the  specification  of  charge 
I.  The  court  overruled  the  objection.  Inasmuch  as  the  accused  was  ac- 
quitted on  charge  I,  discussion  of  the  propriety  of  the  court’s  ruling  on  the 
objection  was  not  necessary.  However,  as  a matter  of  interest  it  was  noted  that 
a similar  question  was  raised  in  the  case  of  Grock  v.  United  States  (289  Fed. 
Rep.  544),  the  syllabus  of  which  case  contains  the  following: 

“The  fact  that  the  indictment  contained  a count  for  assault  with  a danger- 
ous weapon  and  one  for  assault  with  intent  to  kill  does  not  show  error  in 
overruling  a motion  to  quash  the  indictment  on  the  ground  of  misjoinder,, 
nor  in  receiving  a general  verdict  of  guilty  on  the  indictment,  or  sentencing 
defendant  thereunder.” 

Specification  2 of  charge  II,  “Assaulting  another  person  in  the  Navy”  con- 
tained an  allegation  of  simple  assault,  and  specification  1 thereunder  contained 
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an  allegation  of  assault  with  a dangerous  weapon.  A review  of  the  record  dis- 
closed that  the  two  specifications  of  charge  II  as  well  as  the  specification  of 
charge  I,  were  based  on  the  same  transaction.  It  was  obvious,  therefore,  that 
the  convening  authority  in  preferring  the  two  specifications  of  charge  II  did  so 
for  exigencies  of  proof. 

Held,  that  the  preferring  of  the  second  specification  of  charge  II  was  unnec- 
essary for  that  purpose,  in  view  of  the  fact  that  had  the  evidence  supported  only 
a simple  assault,  proper  exceptions  and  substitutions  could  have  been  made  in 
the  finding  on  specification  1 of  charge  II.  The  evidence  in  the  present  case 
clearly  established  the  aggravated  assault  alleged  in  specification  1 of  charge 
II.  Since  the  aggravated  assault  necessarily  included  the  simple  assault  alleged 
in  the  second  specification  of  that  charge,  it  would  appear  that  a finding  of 
“proved”  on  the  specification  alleging  the  aggravated  assault  would  suffice 
without  in  addition  also  finding  the  specification  for  simple  assault  proved. 

Further  held , that  the  preferring  of  the  two  specifications  of  charge  II  did  not 
come  within  the  provisions  of  section  188,  Naval  Courts  and  Boards,  which  au- 
thorize the  duplication  of  charges  when  the  same  offense  fails  within  the  scope 
of  two  or  more  articles  of  the  Articles  for  the  Government  of  the  Navy, 
to  provide  for  the  exigencies  of  proof.  Inasmuch  as  specification  2 became 
merged  in  specification  1,  the  finding  on  specification  2 of  charge  II  was 
set  aside  (File:  MM-Lowery,  Amasa/A17-20  (329707),  Aug.  3,  1932,  approved 
Aug.  10,  1932). 


LP.  7]  CHARGES  AND  SPECIFICATIONS:  specification  to  be  laid  undeb 

MOKE  SPECIFIC  CHARGE  PROVIDED  ; SHIP’S  STORE  DISTINGUISHED  FROM  POST  EX- 
CHANGES OR  SHIP’S  SERVICE  STORES’,  EMBEZZLEMENT. 

Accused  was  tried  and  convicted  of  the  charge  of  “Scandalous  conduct  tending 
to  the  destruction  of  good  morals”  (two  specifications).  Both  specifications 
alleged  embezzlement  of  money,  “the  property  of  the  ship’s  store,  U.  S.  S. 
Augusta”  This  money  was  in  fact  the  property  of  the  United  States  and  the 
specifications  covering  the  offenses  should  have  been  laid  under  the  charge  ‘ Em- 
bezzlement of  money  of  the  United  States  intended  for  the  naval  service  thereof” 
(sec.  262,  Naval  Courts  and  Boards,  1923). 

A ship’s  store  must  be  distinguished  from  post  exchanges  or  ship’s  service 
stores  in  that  the  former  is  established  and  maintained  by  Government  funds 
appropriated  by  Congress  whereas  the  latter  are  maintained  out  of  private  funds. 
Although  the  profits  from  sales  made  by  ship’s  stores  in  the  Navy,  as  author- 
ized by  the  act  of  June  24,  1910  (35  Stat.  619)  are  not  public  money  within  the 
meaning  of  section  3648,  Revised  Statutes  (Comp.  Dec.,  Aug.  11,  1914),  such 
profits  are  not  distinguished  from  the  funds  of  the  ship’s  store  belonging  to  the 
Government  until  such  time  as  they  have  been  turned  over  to  the  accountable 
officer,  and  he  has  made  an  accounting  to  that  effect.  Until  such  accounting 
is  made  and  the  profits  distinguished,  both  the  money  and  merchandise  are 
property  of  the  United  States  (File  26251-35753B  dated  February  24,  1926). 

The  failure  of  the  pleader  to  lay  the  specification  under  the  more  appropriate 
charge  could  not  be  held  to  have  prejudiced  the  rights  of  the  accused  (C.  M.  O. 
5,  1930,  11). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  was  held 
legal  (File:  MM-Oakham,  Jas.  J/A17-20  (320622),  July  27,  1932,  approved 
August  4,  1932). 


DESERTION : intent  permanently  to  abandon  service — brief  unauthorized 

ABSENCE  ALONE  DOES  NOT  ESTABLISH  ; NOT  ESTABLISHED  WHERE  ACCUSED  DETAINED 
BY  CIVIL  AUTHORITIES. 

SETTING  ASIDE : findings  and  sentence  disapproved,  findings  not  in  accord- 
ance WITH  EVIDENCE. 

Accused  was  convicted  of  the  offense  of  “Desertion.”  The  evidence  adduced 
in  the  case  indicated  that  the  accused,  during  the  fifth  day  of  his  absence  from 
his  station  and  duty  after  his  leave  had  expired,  was  arrested  by  municipal 
police,  convicted  in  a civil  court  for  carrying  a concealed  weapon,  and  sentenced 
to  a term  in  jail.  The  evidence  further  disclosed  the  fact  that  the  accused  was 
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delivered  to  naval  authority  immediately  upon  the  expiration  of  the  jail  sentence. 

The  record  of  proceedings  contained  no  evidence  tending  to  establish  the 
intent  of  the  accused  permanently  to  abandon  the  [P.  8]  naval  service  or  to 
terminate  his  pending  contract  of  enlistment  except  the  proof  of  his  mere  un- 
authorized absence.  While  such  absence  is  one  of  the  circumstances  from  which 
may  be  presumed  the  intent  involved  in  the  offense  of  desertion,  this  presumption 
should  not  be  based  on  an  absence  beyond  the  control  of  the  accused  ( C.  M.  O. 
5,  1925,  13-14  at  p.  14;  C.  M.  O.  9,  1929,  22). 

The  Secretary  of  the  Navy  ordered  the  court  in  this  case  to  reconvene  for  the 
purpose  of  reconsidering  its  findings  and  sentence,  setting  forth  in  detail  the 
facts  mentioned  above.  It  was  further  pointed  out  that  the  record  showed  no 
defense  to  a charge  of  absence  from  station  and  duty  after  leave  had  expired, 
for  the  full  period  of  absence  alleged  in  the  specification,  in  view  of  the  accused’s 
conviction  in  the  civil  court  (sec.  248,  Change  No.  5,  Naval  Courts  and  Boards, 
1923). 

The  court  reconvened  pursuant  to  the  Secretary  of  the  Navy’s  order,  but 
adhered  to  its  former  findings  and  former  sentence. 

Held,  that  as  a matter  of  law,  the  unauthorized  absence  of  the  accused  prior 
to  his  confinement  by  the  civil  authorities  was  not  of  sufficient  duration  to  sus- 
tain the  conviction  of  desertion,  in  the  absence  of  other  positive  circumstances 
indicating  an  intent  to  desert.  The  court  should  therefore  have  found  the  ac- 
cused guilty  in  a less  degree  than  charged,  guilty  of  absence  from  station  and 
duty  after  leave  had  expired  (sec.  682,  Naval  Courts  and  Boards,  1923). 

Subject  to  the  foregoing  it  was  held  that  the  proceedings  were  legal  but  that 
the  findings  were  not  in  accord  with  the  evidence  adduced.  Accordingly,  the 
findings  and  sentence  were  disapproved  (File:  MM-Forma,  Wm.  S/A17-20 
(320602),  Aug.  10,  1932,  approved  Aug.  20,  1932). 


EMBEZZLEMENT:  intent  to  defraud  essential  element;  fost-eixchange 

FUNDS  ; BONA  FIDE  CLAIM  OF  RIGHT  A DEFENSE. 

SETTING  ASIDE  : finding  on  specification  disapproved  ; evidence  insufficient 

TO  SUSTAIN  CONVICTION. 

Accused  was  convicted  of  “Scandalous  conduct  tending  to  the  destruction  of 
good  morals”  (two  specifications : (1)  Embezzlement  of  $80  post-exchange  funds ; 
(2)  Embezzlement  of  post-exchange  merchandise  of  the  value  of  $141.49). 

Specification  1 alleged  the  embezzlement  of  $80  of  post-exchange  funds,  being  a 
part  of  the  sum  of  $200  entrusted  to  the  accused  as  steward  for  the  purpose  of 
making  change.  The  evidence  adduced  established  that  the  sum  of  eighty  dollars 
alleged  to  have  been  embezzled  was  represented  by  a personal  check  in  the  amount 
of  $50  signed  by  the  accused  and  by  a chit  for  the  sum  of  $30  also  signed  by  him, 
both  found  with  the  balance  of  the  two  hundred  dollars  previously  entrusted  to 
his  possession.  The  accused  testified  that  he  had  cashed  the  above-mentioned 
check  for  himself  from  the  post-exchange  funds  in  [P.  9]  his  possession  and 
that  he  had,  at  the  time,  on  deposit  in  the  drawee  bank  sufficient  funds  for  its 
payment.  This  latter  fact  was  corroborated  by  the  deposition  of  the  bookkeeper 
of  the  State  Bank  of  Breese,  111.,  on  which  bank  the  check  in  question  was  drawn. 
The  accused  further  testified  that  the  chit  for  thirty  dollars  represented  a part  of 
the  compensation  due  him  for  services  rendered  in  the  post  exchange.  It  was 
established  by  other  testimony  that  he,  in  fact,  was  due  from  the  post  exchange 
a sum  in  excess  of  thirty  dollars  on  the  date  on  which  the  alleged  shortage  was 
discovered.  The  accused  also  testified  that  he  had  been  previously  authorized  by 
the  post-exchange  officer  to  advance  to  employees  sums  not  to  exceed  the  amount 
due  them  to  date,  formal  vouchers  for  these  disbursements  to  be  made  later  at  the 
end  of  the  accounting  period.  The  prosecution  did  not  rebut  the  above  testimony 
of  the  accused  in  any  particular. 

While  the  procedure  of  the  accused,  outlined  above,  in  handling  the  funds 
entrusted  to  his  possession  was  highly  irregular  and  a flagrant  violation  of  the 
post-exchange  regulations  (ch.  12,  Marine  Corps  Manual,  1931),  held,  that  it  did 
not  constitute  the  embezzlement  charged  because  of  lack  of  evidence  of  criminal 
intent.  Where  funds  are  converted,  as  in  this  case,  under  a bona  fide  claim  of 
right  the  offense  of  embezzlement  has  not  been  committed  ( Fulton  v.  United  States, 
45  App.  D.  C.  27).  Intent  to  defraud  is  an  essential  element  of  the  offense  (Am- 
brose v.  United  States,  45  App.  D.  C.  112),  and  an  accused  may  defend  on  the 
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ground  that  he  believed  he  had  authority  to  use  the  money  as  his  own,  as  where 
his  employer  owed  him  a debt  and  he  retained  the  money  to  offset  it  (85  Atl.  227 ; 
37  So.  576 ; 220  S.  W.  1098  ; 41  Atl.  144). 

In  view  of  the  foregoing,  held  that  the  evidence  adduced  was  insufficient  to 
sustain  a conviction  on  the  first  specification  and  accordingly  the  findng  on  that 
specification  was  disapproved  (File:  MM-Schroeder,  John  C/A17-20  (320517), 
Aug.  15,  1932,  approved  August  20,  1932). 


PRECEPT : date  of. 

Precept  of  a summary  court  martial  was  dated  August  10,  1932,  whereas  the 
specification  was  approved  August  9,  1932.  In  this  connection,  attention  was 
invited  to  section  577,  Naval  Courts  and  Boards,  1923. 

While  the  course  pursued  in  this  case  was  clearly  irregular,  held,  that  it  was 
not  of  sufficient  gravity  to  invalidate  the  proceedings  (C.  M.  O.  8,  1928,  11),  but 
was  pointed  out  for  the  information  and  future  guidance  of  the  convening  author- 
ity (File:  MM-Forbes,  Norman  S/A17-21  (320830),  Aug.  30,  1932). 


IP.  10]  PROBATION : expiration  of  enlistment  during — mitigation  of  pro- 
bationary PERIOD,  SUMMARY  COURT  MARTIAL. 

A convening  authority  and  senior  officer  present  remitted  the  reduction  in 
rating  adjudged  by  a summary  court  martial,  on  condition  that  the  accused 
maintain  a record  satisfactory  to  his  commanding  officer  during  a probationary 
period  of  two  years.  The  two  years’  probationary  period  would  terminate  on 
June  29,  1934.  In  view  of  the  fact  that  the  accused’s  current  extension  of  enlist- 
ment was  to  expire  on  December  15,  1932,  it  was  apparent  that  the  condition 
thus  imposed  was  an  impossible  one,  as  the  probationary  period  exceeded  the 
remaining  portion  of  accused’s  current  extension  of  enlistment.  (See  sec.  742, 
Naval  Courts  and  Boards.)  Accordingly,  the  Secretary  of  the  Navy  directed 
that  the  probationary  period  assigned  in  this  case  be  reduced  from  two  years 
to  the  remainder  of  accused’s  current  extension  of  enlistment,  namely  until 
December  15,  1932  (sec.  743,  Naval  Courts  and  Boards,  1923;  File:  MM-Tomp- 
son,  Samuel  E/A17-21  (320830),  Aug.  30,  1932). 


SENTENCES : legal  limitations*  summary  court  martial. 

A summary  court-martial  sentence  included  both  confinement  and  reduction 
in  rating.  In  view  of  article  30,  Articles  for  the  Government  of  the  Navy 
(sec.  107,  Naval  Courts  and  Boards,  1923),  it  was  clearly  evident  that  the  sen- 
tence adjudged  was  in  excess  of  the  legal  limits  authorized  by  the  Articles  for 
the  Government  of  the  Navy  (C.  M.  O.  6,  1929,  16). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  that  por- 
tion of  the  sentence  in  this  case  involving  reduction  in  rating  be  set  aside  (File: 
MM-Stephens,  John  W/A17-21  (320819),  Aug.  19,  1932). 


SENTENCES:  mitigation  of — form  for  designating  probationary  period  and 

DURATION  OF  LOSS  OF  PAY,  SUMMARY  COURT  MARTIAL. 

A summary  court-martial  sentence  including  loss  of  pay  of  $18  per  month  for 
a period  of  six  months  and  bad-conduct  discharge  was  mitigated  by  the  con- 
vening authority  to  the  loss  of  nine  dollars  per  month  of  pay  “for  the  re- 
mainder of  his  current  enlistment”  and  the  bad-conduct  discharge  was  remitted 
on  condition  that  accused  maintain  a record  satisfactory  to  his  commanding 
officer  during  the  remainder  of  his  current  enlistment.  In  order  to  remove  any 
doubt  as  to  the  manner  of  execution  of  this  sentence  in  the  event  that  accused 
extend  his  current  enlistment,  the  Secretary  of  the  Navy  directed  that  the 
period  of  loss  of  pay  and  the  period  of  probation  should  terminate  on  January 
31,  1933,  which  was  the  present  date  of  expiration  of  accused’s  enlistment  (File: 
MM-Tether,  Colin/A17-21  (320830)  Aug.  30,  1932). 
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[P.  11]  CIVIL  ESTABLISHMENT:  leave  of  absence  earned  prior  to  july  i, 

193  2 — RIGHT  TO>,  NAVY  YARD  EMPLOYEE;  ECONOMY  ACT. 

Leave  with  pay  was  requested  by  a civil  employee,  Navy  Yard,  Washington, 
D.  C.,  for  the  period  of  November  28,  29,  and  30,  1932.  The  service  year  of 
this  employee  began  December  18,  1931,  and  his  earned  leave  with  pay  to  June 
30,  1932,  was  16  days.  Of  this  earned  leave  with  pay,  the  records  showed  that 
he  had  been  granted  ll1^  days  leaving  a remainder  of  4%  days  earned  leave  with 
pay  to  his  credit,  or  more  than  the  three  days  leave  with  pay  requested  by  him. 

Held,  that  this  request  for  leave  of  absence  with  pay  must  be  denied  in  view 
of  part  II,  section  103  of  the  Economy  Act  of  June  30,  1932  (47  Stat.  400), 
providing  as  follows : 

“All  rights  now  conferred  or  authorized  to  be  conferred  by  law  upon  any 
officer  or  employee  to  receive  annual  leave  of  absence  with  pay  are  hereby 
suspended  during  the  fiscal  year  ending  June  30,  1933.” 

(File:  Ll-1  (13)  (1933)/P18-1  (320803),  Aug.  26,  1932,  considering  34  U.  S.  C., 
sec.  511 ; sec.  104  of  Economy  Act  of  June  30,  1932,  supra ; citing  Comp.  Gen. 
decision  of  July  8,  1932,  A-43056.) 


CLAIMS  : naval  personnel  ; effects  lost  ori  damaged — accident  to  landplane. 

Claim  for  reimbursement  for  damage  to  a wrist  watch  was  submitted  by  an 
officer,  U.  S.  Navy,  said  damage  having  occurred  when  a U.  S.  Navy  landplane 
crashed  in  the  ocean  while  making  a night  qualification  carrier  landing 
approach. 

Under  the  provisions  of  the  act  of  October  6,  1917,  as  amended  (34  U.  S.  C., 
secs.  981-983),  claims  can  only  be  paid  where  the  damages  were  “without  fault 
or  negligence  on  the  part  of  claimant.”  The  Chief  of  the  Bureau  of  Aeronautics 
expressed  the  opinion  that  the  above  accident  was  duq  to  error  of  judgment 
of  claimant  as  pilot  50  percent  and  miscellaneous  causes  50  percent.  An  ex- 
amination of  the  report  of  the  trouble  board  that  investigated  the  accident 
showed  that  several  factors  combined  to  bring  it  about,  particularly  poor 
visibility  due  to  extreme  darkness,  and  inexperience  of  pilot  in  the  type  of 
plane  being  used. 

The  words  “fault”  and  “error”  are  not  synonymous.  “Fault”  imports  blame; 
“error”  may  arise  from  ignorance  or  mistake  alone  ( The  Manitoba,  104  Fed. 
145).  Nor  are  the  words  “negligence”  and  “error  in  judgment”  synonymous. 
The  distinction  between  these  terms  is  well  expressed  in  the  case  of  the  Tom 
Lysle  (48  Fed.  690 — quoted  at  length  in  C.  M.  O.  4,  1932,  p.  22). 

[P.  12]  In  view  of  all  the  circumstances,  held,  that  the  elements  of  the  error 
of  judgment  of  claimant  in  this  case  did  not  constitute  “fault  or  negligence” 
within  the  meaning  of  the  above  act  of  October  6,  1917,  as  amended.  Claimant 
can,  therefore,  legally  be  compensated  for  the  damage  to  his  property  provided 
it  is  considered  by  the  Chief  of  the  Bureau  of  Navigation  that  it  was  required 
by  regulations  in  force  at  the  time  of  loss  and  was  reasonable,  useful,  and  proper 
for  claimant  in  the  line  of  duty  (Op.  Acting  J.  A.  G.,  File:  00/L19  ( 320601), 
Aug.  15,  1932,  see  also  File:  OG/L19  (320705),  Aug.  1,  1932). 


COMMISSARY  STORES : persons,  authorized  to  make,  purchases  from — mid- 
shipment  ; widowed  mother  of  midshipman. 

Question  whether  a certain  midshipman  and  his  widowed  mother  are  entitled  to 
make  purchases  at  the  commissary  store,  naval  operating  base,  Norfolk,  Va. 

The  Naval  Appropriation  Act  of  March  3,  1909  (35  Stat.  768;  34  U.  S.  C.,  sec. 
533),  authorized  the  establishment  and  maintenance  of  commissary  stores,  and 
specifically  designated  the  class  of  persons  authorized  to  make  purchases  thereat, 
viz,  officers  and  enlisted  men  of  the  Navy  and  Marine  Corps.  Later  enactments 
by  Congress  have  extended  the  privilege  to  officers  and  enlisted  men  of  other 
branches  of  the  Governmental  service  not  pertinent  to  the  instant  question. 

Numerous  decisions  of  the  courts,  the  Attorney  General  and  the  Comptroller  of 
the  Treasury  have  held  that  midshipmen  are  officers,  in  which  decisions  the  Navy 
Department  has  concurred  ( United  States  v.  Baker,  125  U.  S.  646,  affirming  23  Ct. 
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Cls.  181 ; United  States  v.  Cook,  128  U.  S.  254  ; 37  Ct.  Cls.  332  ; 25  Op.  Atty.  Gen. 
579;  see  also  act  of  March  27,  1794,  1 Stat.  350;  act  of  July  16,  1862,  12  Stat.  583.) 
As  the  act  of  March  3,  1909,  supra,  designated  officers  of  the  Navy  as  persons 
authorized  to  make  purchases  at  commissary  stores,  held,  that  the  midshipman 
now  under  consideration  is  entitled  to  make  purchases  at  the  commissary  store, 
naval  operating  base,  Norfolk,  Va. 

Article  1618  (1),  Navy  Regulations,  1920,  after  enumerating  the  classes  of 
persons  authorized  to  make  purchases  from  commissary  stores,  states  that  “fam- 
ilies of  officers  and  enlisted  men  who  are  on  duty  away  from  the  vicinity  of  the 
stores  are  entitled  to  the  same  privileges  if  residing  in  the  vicinity  of  the  stores. 
AH  such  purchases  shall  be  confined  to  the  needs  of  their  immediate  families.” 
Article  164(1-1  (b)  (3),  Bureau  of  Supplies  and  Accounts  Manual,  1929,  provides 
that  the  immediate  families  of  officers  and  enlisted  men  who  are  granted  the 
privileges  of  the  commissary  store  shall  be  construed  to  include  “parents  who 
are  actual  members  of  the  household  of  the  officer  or  enlisted  man  when  he  is 
ashore.” 

[P.  13]  In  an  opinion  of  the  Judge  Advocate  General,  approved  by  the  Sec- 
retary of  the  Navy  (File:  JJ56-3/OL11  (280828),  September  17,  1928;  C.  M.  O. 
9,  1928,  p.  12),  it  was  held  that  “the  parents  of  midshipmen  at  the  Naval  Acad- 
emy may  not,  under  ordinary  circumstances,  legally  be  extended  the  privileges  of 
Navy  commissary  stores.”  The  mere  fact  that  the  mother  of  the  midshipman 
now  under  consideration  is  a widow  is  not  sufficient  to  take  the  case  out  of  the 
rule  laid  down  in  the  foregoing  opinion.  However,  if  it  is  shown  that  she  is 
dependent  upon  the  midshipman  for  her  livlihood,  or  that  he  contributes  thereto, 
held,  that  she  may  be  considered  as  a part  of  his  immediate  family  within  the 
intent  of  article  1618  (1),  U.  S.  Navy  Regulations,  1920,  and  article  1640-1  (b) 
(3),  Bureau  of  Supplies  and  Accounts  Manual,  1929,  and  may  have  extended  to 
her  the  privilege  of  making  purchases  at  the  commissary  store,  naval  operating 
base,  Norfolk,  Va.  (File:  JF/L11-3  (16)  (320817),  Aug.  27,  1932). 


1.  CONTRACTS : long  term — authority  to  enter  into  ; increasing  watert 

SUPPLY  SYSTEM  AT  NAVAL  STATION,  GUANTANAMO,  CUBA. 

2.  ADVERTISING : proposals  for  supplies  for  an  ensuing  fiscal  year. 

Question  as  to  the  authority  of  the  Navy  Department  to  contract  for  the  fur- 
nishing of  water  for  the  naval  station,  Guantanamo,  Cuba,  for  the  fiscal  year 
1934,  and  thereafter. 

(1)  It  eld,  that  in  the  absence  of  legislation  authorizing  such  a contract,  the 
Navy  Department  is  without  authority  to  enter  into  a long-term  contract. 
Moreover,  until  the  final  enactment  into  law  of  the  Naval  appropriation  act 
for  the  fiscal  year  1934,  no  authority  exists  to  enter  into  contracts  for  supplies  to 
be  furnished  during  such  year  (citing  sec.  3679  Revised  Statutes,  31  U.  S.  C., 
sec.  665;  sec.  3732  Revised  Statutes  as  amended  by  the  act  of  June  12,  1906,  34 
Stat.  764;  41  U.  S.  C.,  sec.  11). 

(2)  Further  held,  that  there  is  no  legal  objection  to  the  issuing  of  proposals 
during  the  fiscal  year  1933  for  water  to  be  supplied  to  the  naval  station,  Guan- 
tanamo, Cuba,  for  the  fiscal  year  1934  and  succeeding  years  (citing  8 Comp.  Dec. 
695).  Suggested,  however,  that  in  such  advertisement  bidders  should  be  noti- 
fied in  definite  language  not  susceptible  of  misunderstanding  that  the  Navy 
Department  has  no  authority  to  accept  such  bids  or  to  obligate  the  United  States 
in  any  manner  whatever  until  Congress  either  authorizes  the  execution  of  a long- 
term contract  or  passes  the  appropriation  bill  for  1934.  Bidders  should  also 
be  notified  that  in  the  event  a long-term  contract  is  not  authorized,  the  Navy 
Department  can  only  contract  for  service  for  the  fiscal  year  1934  and  can  give 
no  assurance  that  such  contract  will  be  extended  for  succeeding  fiscal  years. 
The  contract  for  service  for  the  next  fiscal  year  may  be  entered  into  at  any 
time  after  the  approval  of  the  naval  appropriation  act  containing  [P.  14] 
appropriations  for  that  year  even  before  the  commencement  of  the  fiscal  year 
1934,  subject  to  the  limitation,  however,  that  such  contract  cannot  charge  the 
United  States  with  the  liability  to  make  payment  prior  to  the  fiscal  year.  (See 
2 Comp.  Gen.  741;  File:  NS4/N25-1  (320729),  Aug.  25,  1932). 
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1.  CONTRACTS : sale  of  natural  gasoline  produced  on  certain  leases  in 

NAVAL  PETROLEUM  RESERVE  NO.  2 INTERPRETATION  OF  TERM  “TANK  WAGON 

PRICE”;  BASIS  FOR  COMPUTING  GOVERNING  ROYALTIES. 

2.  GASOLINE : state  tax  construed  as  not  one  against  government  property. 

(1)  Where  royalties  accruing  to  the  Government  pursuant  to  certain  leases 
within  Naval  Petroleum  Reserve  No.  2 were,  at  the  Government’s  election,  to  be 
taken  in  money  instead  of  oil  or  gas,  in  which  event  the  Government’s  royalty 
was  to  be  not  less  than  the  prevailing  tank  wagon  price  as  quoted  by  the  Stand- 
ard Oil  Co.  at  Los  Angeles,  held,  that  the  term  “tank  wagon  price”  meant  the  pre- 
vailing price  of  tank  wagon  lots  of  commercial  gasoline  to  dealers,  less  the  State 
tax  imposed  on  such  dealers  and  trade  discount  offered  to  them,  or,  in  other 
words,  it  referred  to  the  net  wholesale  price  to  dealers. 

(2)  Further  held,  that  the  tax  so  levied  by  the  State  on  gasoline  is  not  to  be 
construed  as  being  one  against  Government  property  in  any  sense ; but  is  a levy, 
license  tax  or  fee  against  the  producer  that  ultimately  is  borne  by  the  con- 
sumer and  does  not  enter  into  the  price  to  be  obtained  by  the  Government  for  its 
rovalty  share  of  the  gasoline  (File:  NZ8  (A-2)/L4^8  (17)  (320107),  July  26, 
1932). 


DISCHARGE  ILLEGAL:  effect  of  acquiescence  in;  diligence  required  in 

asserting  rights. 

NAVAL  RESERVE : fleet  naval  reserve — discharge  of  transferred  member 

FOR  PHYSICAL  DISABILITY.  LEGALITY. 

An  enlisted  man  was  transferred  to  the  Fleet  Naval  Reserve,  September  23, 
1918,  pursuant  to  his  own  request,  after  sixteen  years’  naval  service.  A board  of 
medical  survey  convened  in  his  case  on  August  17,  1920,  found  that  he  was 
suffering  from  a cataract,  left  eye,  and  recommended  that  he  be  discharged  from 
the  naval  service,  his  disability  being  given  as  40  per  centum.  He  was  dis- 
charged from  the  naval  service  in  accordance  with  instructions  issued  by  the 
Commandant,  Third  Naval  District,  August  31,  1920. 

Question  as  to  whether  this  man  was  legally  discharged  from  the  Naval 
Reserve  Force. 

[P.  15]  The  act  of  August  29,  1916  (39  Stat.  591),  which  was  in  effect  at 
the  time  of  this  man’s  discharge,  provided  relative  to  the  discharge  of  transferred 
members  of  the  Fleet  Naval  Reserve  as  follows : 

“Men  transferred  to  the  Fleet  Naval  Reserve  shall  be  governed  by  the  laws 
and  regulations  for  the  government  of  the  Navy  and  shall  not  be  discharged 
from  the  Naval  Reserve  Force  without  their  consent,  except  by  sentence  of 
a court  martial.” 

There  was  no  record  in  this  case  that  the  man  was  discharged  from  the  naval 
service  by  sentence  of  a court  martial,  nor  did  the  records  show  that  he  consented 
to  his  discharge  at  that  time.  This  defect  in  the  records,  however,  appeared  to 
be  overcome  by  the  absence  of  any  evidence  on  the  part  of  the  man  in  question 
that  he  objected  or  did  not  consent  to  his  discharge  from  the  Naval  Reserve  Force. 
It  is  a well-established  principle  of  administrative  law  that  when  a person  is 
discharged  or  dismissed  from  the  naval  service,  whether  in  disregard  of  the  law 
or  from  a mistake  as  to  the  facts  of  his  case,  he  must  promptly  take  effective 
action  to  assert  his  rights  or  otherwise  be  presumed  to  have  consented  to  the 
action  taken  ( Arant  v.  Lane,  249  U.  S.  367 ; Nicholas  v.  TJ.  8.,  257  U.  S.  77;  Myers 
v.  TJ.  8.,  272  U.  S.  52;  Chamberlain  v.  U.  8.,  66  Ct.  Cls.  317). 

In  view  of  the  loregoing,  held,  that  this  man  should  be  held  to  have  been  legally 
discharged  from  the  Naval  Reserve  Force  on  August  31,  1920  (File : MM-Stamow, 
Nicholas/P19-2  (320810),  Aug.  23,  1932). 


INSIGNIA:  misuse  of  official — interpretation  of  act  of  juneJ  29,  1932,  to 

PROHIBIT 

Section  1 of  the  act  of  June  29,  1932  (47  Stat.  342),  provides  as  follows: 

“That  hereafter  the  manufacture,  sale,  or  possession  of  any  badge,  identifi- 
cation card,  or  other  insignia,  of  the  design  prescribed  by  the  head  of  any 
department  or  independent  office  of  the  United  States  for  use  by  any  officer 
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or  subordinate  thereof,  or  of  any  colorable  imitation  thereof,  is  prohibited, 
except  when  and  as  authorized  under  such  regulations  as  may  be  prescribed 
by  the  head  of  the  department  or  independent  office  of  which  such  insignia 
indicates  the  wearer  is  an  officer  or  subordinate.” 

It  is  a well-known  principle  of  statutory  construction  that  penal  statutes  are 
to  be  strictly  construed  and  not  interpreted  to  include  any  other  matter  than  that 
specifically  designed  by  Congress  to  be  included  within  their  provisions.  The 
wording  of  section  1 of  this  act,  as  explained  by  the  contents  of  the  report  of  the 
Judiciary  Committee  (H.  Rept.  No.  1044,  April  12,  1932,  72d  Cong.,  1st  sess.), 
indicates  that  the  primary  purpose  [P.  16]  of  this  act  is  to  prohibit  the  manu- 
facture, sale,  or  possession  of  any  badge,  identification  card,  or  any  insignia 
which  is  prescribed  by  the  head  of  any  department  or  independent  office  of  the 
United  States  for  the  use  of  any  officer  or  subordinate  thereof  to  identify  him 
as  such  officer  or  subordinate  in  his  conduct  and  dealings  with  the  general  public. 
This  will  prevent  frauds  being  perpetrated  by  unauthorized  individuals  displaying 
unauthorized  badges,  identification  cards,  or  other  insignia  which  indicate  that 
they  are  officers  or  subordinates  of  the  Department  of  Justice  or  other  depart- 
ments or  independent  officers  of  the  United  States  when  in  fact  they  are  not  as 
represented  (File:  P15/A18  (320801),  August  26,  1932). 


JURISDICTION : state — to  tax  supplies  purchased  by  marine  corps  post  ex- 
changes LOCATED  WITHIN  BOUNDARIES  OF. 

Held,  that  Marine  Corps  post  exchanges  are  not  legally  liable  for  any  State  tax 
on  supplies  purchased  in  a State  within  which  a Marine  Corps  post  exchange 
is  located  (File:  JJ7-6/L14-1  (320712),  Aug.  24,  1932,  citing  McCulloch  v.  Mary- 
land, 4 Wheat.  (17  U.  S.)  315,  432,  435 ; Op.  J.  A.  G.,  approved  by  the  Secretary  of 
the  Navy,  December  11,  1926,  File:  EN/JJ7-6/L11-4  (260630).  As  to  status  of 
post  exchanges,  see  34  Ct.  Cls.  458;  48  Ct.  Cls.  80,  p.  88). 


LEASES : rent — transfer  of  title  of  property  leased  to  government,  authority 
to  pay  rent  to  grantee  of  lessor. 

Notice  was  given  by  the  Union  Bank  & Trust  Company  of  Los  Angeles  of  the 
trustee’s  sale  on  June  13,  1932,  to  three  individuals  as  joint  tenants,  of  all  right, 
title,  and  interest  of  said  trustees  to  a certain  building  known  as  the  Brown- 
stein-Louis  Building  in  which  is  located  the  office  of  inspector  of  naval  petroleum 
reserves  in  California. 

In  regard  to  question  as  to  payment  of  rent,  held,  that  the  Inspector  is  author- 
ized to  issue  check  in  favor  of  the  aforesaid  joint  tenants  for  rent  for  the  balance 
of  the  fiscal  year  1932  upon  presentation  of  proper  proof  that  the  joint  tenants 
are  the  owners  of  record  (File:  EN1-4/L4-3  (17)  (310731),  Aug.  27,  1932,  citing 
4 Comp.  Gen.  194). 


LINE  OF  DUTY : insanity  and  mental  disorders  ; admission  to  naval  home. 

A man  enlisted  in  the  Navy  January  28,  1927,  as  apprentice  seaman,  for  a 
period  of  four  years,  and  served  until  December  13,  1930,  on  which  date  he  was 
transferred  to  the  naval  hospital,  Chelsea,  Mass.  He  was  discharged  from  the 
naval  service  February  20, 1931,  with  an  honorable  discharge. 

[P.  17]  The  medical  records  in  this  case  showed  that  this  man  was  not  only 
examined  at  the  time  of  his  enlistment  and  found  physically  qualified  for  service 
in  the  Navy,  but  that  he  was  also  physically  examined  April  20,  1927,  May  2, 
1927,  and  again  July  25, 1927.  In  each  instance  he  was  found  physically  qualified 
for  transfer  and  service. 

On  December  13,  1930,  he  was  admitted  to  the  sick  list  on  the  U.  S.  S.  Raleigh 
with  diagnosis  undetermined,  for  the  purpose  of  mental  observation.  The  origin 
of  his  disability  was  held  to  be  not  misconduct.  He  complained  that  he  had  been 
suffering  from  noises  in  his  ears  for  about  six  months  which  he  believed  were 
originally  caused  by  gunfire.  An  examination  at  this  time  indicated  that  he 
thought  everyone  was  against  him.  On  this  same  date  he  was  transferred  to  the 
naval  hospital,  Chelsea,  Mass.,  with  the  same  diagnosis.  An  examination  made 
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at  this  time  indicated  that  he  was  suffering  from  mental  instability  of  some 
character  and  that  his  ear  symptoms  were  based  on  a pathological  condition  which 
was  not  found  because  he  had  become  neurotic  in  his  reactions. 

On  January  3,  1931,  the  diagnosis  was  changed  to  otitis  media  chronic; 
catarrhal ; not  misconduct.  On  January  28,  1931,  the  diagnosis  was  changed  to 
constitutional  psychopathic  inferiority  without  psychosis;  not  misconduct;  ex- 
isted prior  to  enlistment.  A board  of  medical  survey  convened  in  this  case  Janu- 
ary 28,  1931,  affirmed  the  diagnosis  of  constitutional  psychopathic  inferiority 
without  psychosis;  not  the  result  of  his  own  misconduct;  the  condition  existed 
prior  to  current  enlistment ; and  recommended  that  he  be  discharged  from  the 
naval  service. 

In  connection  with  application  for  admission  to  the  naval  home,  held,  that  the 
disability  complained  of  in  this  case  originated  in  the  line  of  duty  and  not  due  to 
the  man’s  own  misconduct  (File:  MM-Dunlevy,  Geo.  W/P2-5  ( 2)  (320722), 
Aug.  12,  1932,  citing  Navy  Department  File:  MM/P3-1  (5)/P19-l  (260511),  July 
10,  1926  ; 7657-380  : 40,  May  19,  1921;  J.  A.  G.  opinion  approved  Dec.  27,  1921 
(File  29372-42);  and  J.  A.  G.  opinion  approved  Aug.  28,  1926  (File:  P2-5 

(2)/P13-2  (260803)). 


LINE  OF  DUTY : motorcycle  accident,  enlisted  man  on  authorized  liberty. 

An  enlisted  man,  U.  S.  Navy,  while  on  regular  liberty  which  began  at  4 : 20 
p.  m.  on  July  1,  1931,  and  would  have  expired  at  7 : 55  a.  m.  July  2,  1931,  fell  from 
a motorcycle  on  which  he  was  riding,  just  after  he  had  left  the  Navy  Yard, 
Philadelphia,  Pa.,  and  was  run  over  by  a truck.  As  a result  of  this  accident  he 
was  admitted  on  July  1,  1931,  to  the  U.  S.  naval  hospital,  League  Island,  Pa.,  for 
treatment,  with  a diagnosis  of  fracture,  compound,  left  tibia  and  fibula,  not  due  to 
his  own  misconduct  [P.  18]  where  he  remained  until  October  21,  1931,  when 
he  was  discharged  from  the  naval  service  with  an  honorable  discharge  pursuant 
to  the  recommendation  of  a board  of  medical  survey  convened  in  his  case, 
October  3,  1931. 

Since  the  injured  man  was  on  authorized  liberty  at  the  time  of  the  accident 
(32  Op.  A tty.  Gen.  193,  197,  following  32  Op.  Atty.  Gen.  12,  25),  the  evidence 
showed  no  intervening  cause  for  which  he  was  responsible,  and  the  injury  was 
not  caused  by  any  act  on  his  part  which  would  bar  him  if  the  injury  had  been 
received  in  camp  or  at  his  post  of  duty,  held,  that  the  injuries  in  this  case  were 
received  in  the  line  of  duty  (File:  MM-Reece,  Win.  T/P2-5  ( 2)  (320722;),  Aug. 
16,  1932,  citing  File:  MM-Hall,  Albert  J/P2^-5  (2)  (320208),  March  23,  1932; 
32  Op.  Atty.  Gen.  193, 197 ; id.  12,  25 ; sec.  1023,  N.  C.  & B.,  1923) . 


MEDICAL  TREATMENT,  civilian  injured  by  explosion  of  bomb  dropped 

FROM  NAVY  AIRPLANE TRANSPORTATION  AND  ADMISSION  TO  NAVAL  HOSPITAL  FOR 

MEDICAL  TREATMENT. 

A civilian  was  injured  in  November  1931  by  the  explosion  of  a bomb  dropped 
from  a U.  S.  Navy  airplane,  and  on  account  of  the  injuries  sustained  was  in 
need  of  hospital  treatment.  Question  whether  there  was  authority  of  law  for 
the  furnishing  of  transportation  to  this  man  from  Norfolk,  Va.,  to  Washington, 
D.  C.,  and  his  admission  as  a patient  at  the  U.  S.  naval  hospital,  Washington. 

A careful  examination  of  the  laws,  regulations,  and  precedents  pertaining 
to  the  admission  of  persons  for  treatment  at  naval  hospitals  shows  that  the 
only  persons  who  may  be  admitted  are  as  follows : 

(1)  Officers  and  enlisted  men  of  the  Navy  and  Marine  Corps,  active  and 
retired,  and  members  of  the  Navy  Nurse  Corps  (24  U.  S.  C.,  sec.  3;  art.  1191, 
U.  S.  Navy  Regs.;  Manual  of  the  Medical  Department,  art.  391). 

(2)  Transferred  members  of  the  Fleet  Naval  and  Marine  Corps  Reserve 
(34  U.  S.  C.,  Supp.  V,  sec.  773). 

(3)  Pensioners  upon  relinquishment  of  pension  while  in  a naval  hospital 
(24  U.  S.  C.,  sec.  6)  ; 

(4)  Civilian  employees  of  the  United  States  as  patients  of  the  Employees’ 
Compensation  Commission  (5  U.  S.  C.,  sec.  759). 

(5)  Veterans’  Administration  patients  (38  U.  S.  C.,  Supp.  V,  sec.  434). 

(6)  Civilians  in  emergency  cases  when  other  adequate  professional  facilities 
are  not  available  (Manual  of  the  Medical  Department,  1927,  par.  752  (b)). 
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(7)  Certain  other  Government  officers  (File:  QQ/P3-2  (300923)). 

[P.  19]  There  being  no  specific  or  implied  authority  of  law  for  the  treat- 
ment in  naval  hospitals  of  civilians  other  than  those  above  stated,  and  as  it 
has  been  the  policy  of  the  Navy  Department  in  construing  the  law  applicable 
to  naval  hospitals  not  to  admit  persons  who  do  not  come  within  one  of  the 
above  classes,  held  that  there  would  be  no  authority  to  extend  the  privilege 
of  treatment  at  naval  hospitals  to  new  classes  of  persons  in  the  absence  of 
statutory  authority  therefor.  As  the  civilian  now  under  consideration  does  not 
come  within  any  of  the  above  classes,  held  that  he  can  not  legally  be  admitted 
to  the  U.  S.  naval  hospital  at  Washington,  D.  C.,  or  any  other  naval  hospital 
for  treatment. 

With  reference  to  the  question  of  furnishing  transportation  for  this  man 
from  Norfolk  to  Washington  for  the  purpose  above  stated,  assuming  he  could 
be  admitted  as  a patient  at  the  naval  hospital,  there  is  no  appropriation  avail- 
able to  which  the  cost  of  such  transportation  could  be  charged  (File:  QQ/P3--2 
(320806) , Aug.  30, 1932,  citing  File  QQ/P3-2  ( 300923)  ; File  QN/A18-1  (270829-1), 
Dec.  30,  1929;  File  QQ/P3-2  ( 300923),  Oct.  7,  1930.) 


1.  MISCONDUCT : injuries  incurred  through  failure  to  comply  with  orders. 

2.  INVESTIGATION : defendant  as  witness. 

(1)  An  enlisted  man,  U.  S.  Navy,  was  injured  when  a bomb  which  he  was 
assembling  exploded.  The  Investigation  in  this  case  stated  that  the  injuries 
incurred  by  this  man  “were  not  the  result  of  his  own  misconduct.”  The  con- 
vening authority  stated  that  this  conclusion  was  not  in  accordance  with  the 
testimony,  which  showed  that  after  being  instructed  in  the  contents  of  Bureau 
of  Ordnance  Circular  Letter  A-137  of  September  18,  1930,  the  injured  man  used 
a tool  to  force  the  firing  pin  assembly  into  a loaded  bomb,  which  action  con- 
stituted a direct  violation  of  existing  orders  and  instructions. 

The  Navy  Department  requested  the  convening  authority  to  reconvene  the 
investigation  to  obtain  definite  information  regarding  the  injured  man’s  instruc- 
tions with  particular  regard  to  the  Bureau  of  Ordnance  letter  referred  to  by 
the  convening  authority.  The  investigating  officer  having  been  detached,  a 
new  investigation  was  ordered. 

There  was  no  definite  testimony  to  the  effect  that  the  defendant  had  ever 
seen  the  Bureau  of  Ordnance  circular  letter  in  question.  There  was,  however, 
definite  testimony  that  the  defendant  had  been  instructed  to  use  only  the 
pressure  of  his  fingers  in  placing  the  firing  pin  assembly  in  the  bomb.  More- 
over, accepting  at  its  face  value  the  injured  main’s  statement  before  the  second 
investigation,  it  appeared  that  he  did  not  excuse  himself  on  the  ground  of 
ignorance,  for  he  admitted  his  knowledge  of  safety  instructions.  He  stated 
that  “considerable  speed”  was  necessary  [P.  20]  Safety  precautions  cannot 
be  sacrified  for  speed.  Whether  or  not  material  was  faulty  is  beside  the  point. 
Safety  precautions  are  always  intended  for  protection,  and  particularly  from 
the  consequences  of  faulty  material. 

In  assembling  the  bomb  as  he  did,  this  man,  if  detected,  could  have  been 
tried  by  court  martial  for  his  failure  to  comply  with  orders,  regardless  of 
whether  or  not  an  explosion  occurred.  Accordingly,  held,  that  the  injuries 
sustained  in  this  case  were  incurred  as  the  result  of  the  man’s  own  misconduct. 

(2)  It  was  further  noted  that  this  injured  man  was  called  as  a witness 
before  each  investigation.  Although  he  was  a principal  to  the  irregularity 
which  brought  about  the  investigation,  the  records  did  not  show  that  he  took 
the  stand  at  his  own  request.  He  was  sworn  and  testified  at  length  in  reply 
to  questions  propounded  by  the  investigating  officer,  although  it  was  apparent 
from  the  outset  that  he  should  have  been  made  a defendant  in  the  proceedings. 
He  was  eventually  made  a defendant  in  the  second  investigation,  but  not  until 
a late  stage  in  the  proceedings. 

In  connection  with  the  above  procedure,  attention  was  invited  to  section 
1121,  Naval  Courts  and  Boards,  1923,  and  footnote  (2)  thereunder,  and  section 
1049,  in  view  of  which  it  necessarily  followed  that  the  testimony  of  said  man, 
adduced  as  a result  of  his  being  called  to  the  stand  by  the  investigating  officer 
without  his  consent,  would  be  of  no  evidential  effect  in  any  administrative 
proceedings  that  might  arise  out  of  this  occurrence  (C.  M.  O.  5,  1931,  21;  File; 
NA11/A17-26  (320607),  Aug.  2,  1932,  approved  Aug.  31,  1932). 
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MISCONDUCT:  VENEREAL  DISEASE,  ABSENCE  DUE  TO — MAKING  GOOD  TIME  LOST; 

LOSS  OF  PAY. 

Where  an  enlisted  man  was  placed  on  the  venereal  list,  but  the  facts  disclosed 
that  he  was  not  “absent  from  his  regular  duties  for  more  than  one  day”  on  account 
of  the  disease  in  question,  and  that  he  actually  performed  his  regularly  assigned 
duties  during  the  period  under  consideration  “in  an  excellent  manner,”  as 
stated  by  his  commanding  officer,  held , that  under  the  applicable  laws  and  reg- 
ulations, the  period  of  sickness  should  not  be  considered  as  time  lost  which 
said  man  is  required  to  make  good  for  the  purpose  of  completing  his  term  of 
enlistment  nor  as  time  lost  which  would  operate  to  deprive  him  of  pay  during 
such  period  (File:  MM-DeKindler,  John  A/P13-8  (320725),  Aug.  1,  1932,  citing 
act  of  May  17,  1926,  44  Stat.  557,  10  U.  S.  C.,  Supp.  V,  secs.  847b  and  847c ; Navy 
Dept.  General  Order  No.  155,  Aug.  6,  1926;  art.  1196  (9),  U.  S.  Navy  Regs.,  1920; 
act  of  Aug.  29,  1916,  39  Stat.  580,  as  amended  by  the  act  of  July  1,  1918,  40  Stat. 
717.  34  U.  S.  C.,  sec.  183;  File:  MM-Brady,  Homer  H/L16-4  (311001),  Oct.  10, 
1931 ; C.  M.  O.  10-1931,  p.  21). 


[P.  21]  MISCONDUCT  AND  LINE  OF  DUTY : determination  of  withheld, 

DEATH  OCCURRING  WHILE  ABSENT  WITHOUT  LEAVE. 

An  enlisted  man  died  while  he  was  in  a status  of  “Absent  from  station  and 
duty  without  leave.”  The  decisions  of  the  accounting  officers  are  to  the  effect 
that  no  pay  accrues  during  unauthorized  absence.  The  Comptroller  General 
has  ruled  that  the  six  months’  death  gratuity  will  not  be  paid  to  the  beneficiary 
of  a person  in  the  naval  service  under  the  act  of  June  4,  1920  (34  U.  S.  C.,  sec. 
943),  where  death  occurred  while  in  a nonpay  status,  in  view  of  the  provisions 
in  this  act  which  states  that  the  gratuity  shall  be  “at  the  rate  received  * * * 

at  the  date  of  * * * death”  (Comp.  Gen.  decision  of  Oct.  30,  1928,  A-24596: 

C.  M.  O.  10,  1928,  11). 

Since  the  right  of  the  beneficiaries  to  receive  payment  of  the  death  gratuity 
was  the  only  action  dependent  upon  a decision  as  to  misconduct  in  this  case,  and 
there  was  no  administrative  action  to  be  taken  by  the  Navy  Department  at  the 
time  which  required  a decision  of  the  question  whether  death  was  incurred  in 
line  of  duty,  the  Navy  Department  reserved  its  decision  as  to  the  questions  of 
line  of  duty  and  misconduct  in  the  case  until  such  time,  if  ever,  as  it  might  be 
presented  under  circumstances  requiring  a decision  thereof  (File:  MM-Sink- 
horn,  Lowell  A/A17-25  (320627),  Aug.  2,  1932,  approved  Aug.  15,  1932). 


PRESUMPTION  OF  DEATH : body  not  recovered. 

An  enlisted  man,  U.  S.  Navy,  who  was  attached  to  and  serving  on  board  the 
U.  S.  S.  Ortolan , left  the  said  ship  on  authorized  liberty  on  the  afternoon  of 
Saturday,  July  25,  1931,  at  San  Diego,  Calif.  His  liberty  expired  at  8 o’clock 
a.  m.  on  Monday,  July  27,  1931,  on  board  the  U.  S.  S.  Ortolan,  at  which  time  he 
was  absent,  nor  has  he  since  returned  to  or  communicated  with  his  ship.  The 
board  of  investigation  held  in  this  case,  in  addition  to  the  foregoing  facts,  showed 
that  this  man  talked  over  the  telephone  at  about  9:30  p.  m.,  Saturday,  July  25, 
1931,  to  his  brother,  at  which  time  he  stated  that  he  was  with  a party  at  the 
beach  (presumably  Mission  Beach,  Calif.),  and  that  this  was  the  last  instance 
that  he  was  heard  from  by  any  known  person. 

It  further  appeared  from  the  records  of  the  board  of  investigation  convened  in 
this  case  that  articles  of  clothing,  identified  as  belonging  to  the  man  in  question, 
were  discovered  in  a locker  of  the  Mission  Beach  bathhouse,  Mission  Beach, 
Calif.,  at  closing  time  Saturday  night,  July  25,  1931;  that  the  tidal  currents  at 
Mission  Beach,  Calif.,  on  the  evening  of  July  25,  1931,.  were  unusually  strong ; 
that  on  occasions  this  man  had  gone  swimming  at  night  at  Mission  Beach ; that 
Mission  Beach,  Calif.,  is  unattended  by  life  guards  after  7 o’clock  p.  m. ; that  it 
is  not  artificially  lighted ; and  that  the  articles  of  clothing  of  said  man  [P.  22] 
remaining  on  board  the  U.  S.  S.  Ortolan  were  normal  in  quantity. 

The  man’s  body  has  not  been  recovered,  nor  has  any  additional  information 
concerning  his  whereabouts  been  received  by  the  Navy  Department  since  his 
disappearance. 
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A period  of  only  a little  more  than  one  year  having  elapsed  since  the  disappear- 
ance of  this  man,  no  legal  presumption  as  to  his  loss  of  life  arises  from  said 
period  of  absence  (citing  File:  OO-Smith,  Harry  T/P7  (3)  (271115),  Jan.  6, 
1928).  Since  no  additional  information  has  been  received  tending  to  indicate 
that  said  man  did  or  did  not  lose  bis  life  on  or  about  July  25, 1931,  it  appears  that 
without  such  additional  information  it  is  impossible  to  state  with  any  degree  of 
certainty  whether  he  did  in  fact  lose  his  life.  In  view  of  this  fact,  held , that 
said  man  should  be  carried  on  the  rolls  of  the  Bureau  of  Navigation  as  a deserter 
(File:  MM-Shelnutt,  Thos.  E/A17-24  (320802),  Aug.  10,  1932,  citing  File:  MM- 
Crowley,  Sam’l  E/P19-5  ( 300306),  Feb.  9,  1931;  C.  M.  O.  2,  1931,  11;  MM- 
Sampson,  Jos.  V/A17-24  ( 310521),  June  8,  1931;  C.  M.  O.  6,  1931,  28,  reaffirmed 
Aug.  18,  1931;  MM-Smith,  Chas.  K/A17-25  ( 320524),  June  10,  1932). 


SHORE  PATROL : expenses  of  officers  and  enlisted  men — effect  of  economy 

ACT  ON  ALLOWANCES  FOR. 

Held,  that  the  rates  prescribed  in  article  698-5  (a),  Navy  Regulations,  for  en- 
listed men  on  shore  patrol  are  in  accordance  with  existing  law  (sec.  11  of  the 
act  of  June  10,  1922,  42  Stat.  630;  37  U.  S.  C.,  sec.  19)  and  the  Executive  Order 
of  September  29,  1927,  No.  4728,  issued  pursuant  thereto,  and  that  such  rates  are 
in  no  way  affected  by  anything  contained  in  the  Economy  Act  of  June  30,  1932 
(47  Stat.  382),  or  in  any  other  provision  of  law. 

Further  held,  that  during  the  fiscal  year  1933,  officers  on  shore  patrol  duty  are 
limited  in  the  matter  of  reimbursement  of  expenses  for  quarters  and  subsistence 
to  a per  diem  allowance  of  $5  within  the  limits  of  continental  United  States  and 
not  to  exceed  an  average  of  $6  outside  continental  United  States,  and  that  the 
rates  prescribed  for  officers  on  shore  patrol  duty  in  article  69S-5  (a),  Navy  Regu- 
lations, so  far  as  concerns  the  fiscal  year  1933,  are  not  in  accordance  with  law 
(considering  Comp.  Gen.  decision  of  Jan.  22,  1926;  sec.  206  (a)  of  the  Economy 
Act  of  June  30,  1932,  47  Stat.  382,  405;  Comp.  Gen.  decision  of  July  14,  1932, 
A-43204;  secs.  207  and  208  of  Economy  Act,  supra,  47  Stat.  382,  405;  File: 
QL/L16-8  (320806),  Aug.  17,  1932). 

C.  M.  O.  9 — 1932 

[P.  4]  SETTING  ASIDE:  finding  on  specification  of  charge  as  not  war- 
ranted BY  EVIDENCE. 

CLEMENCY : recommendation  for,  approved. 

Second  Lieutenant  Chandler  W.  Johnson,  U.  S.  Marine  Corps,  was  tried  by 
general  court  martial  by  order  of  the  commanding  general,  Second  Brigade,  U.  S. 
Marine  Corps  in  Nicaragua,  at  Campo  de  Marte,  Managua,  Nicaragua,  on  June  15, 
1932,  on  the  following  charges : 

[P.  5]  Charge  I . — Neglect  of  duty  (1  spec.). 

Charge  II. — Culpable  inefficiency  in  the  performance  of  duty  (3  specs.). 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs.). 

The  accused  was  acquitted  of  charges  I and  III,  and  was  convicted  of  charge  II 
(spec.  1,  not  proved ; specs.  2 and  3 proved). 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade. 

Four  of  the  members  of  the  court  “strongly”  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  consideration  of  his  youth  and  inexpe- 
rience, and  the  unusual  circumstances  which  placed  the  accused  in  a position 
where  he  was  required  to  take  action  and  render  decisions  which  would  have  been 
difficult  for  an  officer  of  higher  rank  and  of  longer  experience.” 

On  July  29, 1932,  the  convening  authority  approved  the  proceedings  in  this  case, 
the  finding  on  the  specification  of  the  first  charge  and  the  first  charge,  the  findings 
on  the  second  and  third  specifications  of  the  second  charge,  and  the  findings  on 
the  first  and  second  specifications  of  the  third  charge  and  the  third  charge;  he 
disapproved  the  finding  on  the  first  specification  of  the  second  charge. 

Specification  1 of  charge  II  alleged  that  accused,  while  serving  with  the  Nicara- 
guan National  Guard  Detachment,  and  as  a first  lieutenant  with  the  Guardia 
Nacional  de  Nicaragua,  as  district  commander,  fifth  district,  northern  area,  Apali, 
Nicaragua,  having  been  informed  by  the  area  commander  that  bandits  were 
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reported  in  force  in  the  said  district  and  having  been  reinforced  by  two  additional 
patrols  on  April  17,  1932,  for  use  in  operations  against  bandits  in  the  said  district, 
did,  on  April  19,  1932,  without  authority  from  the  area  commander  and  without 
having  employed  the  said  patrols  in  any  active  operations  against  bandits,  return 
the  said  patrols  to  their  home  stations,  by  reason  of  which  failure  to  employ  the 
said  patrols  and  inefficiency,  the  bandits  were  allowed  to  concentrate  within 
approximately  one  mile  and  a half  of  district  headquarters,  lay  an  ambush  on  the 
main  trail  and  inflict  a loss  to  the  Guardia  Nacional  de  Nicaragua,  in  the  said 
district,  of  three  officers  and  seven  enlisted  men  killed,  three  enlisted  men 
wounded,  and  of  weapons,  ammunition,  animals,  and  supplies  captured  by  the 
bandits.  Specification  2 of  charge  II  alleged  that  accused,  having  been  informed 
of  the  ambush  referred  to  above,  on  April  21,  1932,  cleared  or  allowed  to  be 
cleared,  over  said  main  trail,  a patrol  which  was  too  small  to  cope  with  the  bandit 
group  as  reported,  by  reason  of  which  inefficiency  the  said  patrol  was  ambushed 
by  a large  group  of  bandits  on  said  trail,  and  suffered  [P.  6]  casualties  of 
five  enlisted  men  killed  and  one  seriously  wounded  and  the  loss  of  arms,  equip- 
ment, ammunition,  animals,  and  supplies  carried  by  the  said  patrol.  Specifica- 
tion 3 of  charge  II  was  practically  identical  with  specification  2 of  charge  II, 
alleging  the  sending  by  the  accused  of  a second  patrol  over  said  trail  approxi- 
mately thirty  minutes  after  the  patrol  referred  to  in  specification  2,  which  was 
likewise  too  small  in  size  and  fire  power  to  cope  with  the  bandit  group  as  re- 
ported, such  inefficiency  resulting  in  placing  the  lives  of  the  members  of  said 
patrol  in  serious  jeopardy. 

In  taking  the  above  action  in  this  case,  the  convening  authority  stated  as 
follows : 

“The  proceedings  of  the  general  court  martial  in  the  foregoing  case  of 
Chandler  W.  Johnson,  second  lieutenant,  U.  S.  Marine  Corps,  are  approved. 

“The  finding  on  the  specification  of  the  first  charge  and  the  first  charge  are 
approved. 

“The  finding  on  the  first  specification  of  the  second  charge  is  disapproved. 
It  is  the  opinion  of  the  reviewing  authority  that  the  gravamen  of  the  second 
charge  is  laid  in  the  first  specification  and  that  a careful  review  of  the  record 
fails  to  show  such  a finding  warranted  by  the  evidence ; the  findings  on  the 
second  and  third  specifications  of  the  second  charge  are  approved. 

“The  findings  on  the  first  and  second  specifications  of  the  third  charge  and 
the  third  charge  are  approved. 

“The  offenses  of  which  the  accused  was  found  guilty  are  of  such  a serious 
nature  and  had  such  calamitous  consequences  that  the  reviewing  authority 
feels  that  a more  severe  sentence  might  well  have  been  adjudged  in  this  case. 
However,  in  view  of  the  youth  and  inexperience  of  the  accused  and  the  great 
responsibility  placed  on  him  during  the  period  of  these  happenings,  the 
reviewing  authority  feels  that  the  conviction  itself,  regardless  of  the  specific 
loss  of  numbers,  should  be  a sufficient  lesson  to  the  accused  for  his  future 
guidance;  therefore  in  view  of  the  recommendation  for  clemency  by  four 
members  of  the  court  and  in  the  best  interest  of  the  naval  service  the  loss 
of  numbers  is  reduced  to  twenty-five  (25). 

“Subject  to  the  foregoing  remarks,  the  sentence  is  approved.  He  will  be 
released  from  arrest  and  restored  to  duty.” 

On  August  30,  1932,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the  convening 
authority  thereon,  were  legal. 

On  September  2,  1932,  the  Major  General  Commandant  concurred  in  the  action 
of  the  convening  authority. 


[P.  7]  1.  CHARGES  AND  SPECIFICATIONS : finding  of  guilty  in  less  de- 
gree THAN  CHARGED  WITHOUT  EXCEPTIONS  OR  SUBSTITUTIONS. 

2.  DRUNKENNESS  AS  DEFENSE:  assaulting  superior  officer. 

3.  REVISION:  convening  authority  should  state  exact  purpose  in 

ORDERING  COURT  TO  RECONVENE. 

A machinist’s  mate  second  class,  U.  S.  Navy,  was  tried  by  general  court  martial, 
the  specification  appearing  under  charge  IV,  “Assaulting  his  superior  officer  while 
in  the  execution  of  the  duties  of  his  office,”  reading,  in  part,  as  follows : 
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“In  that  * * * did  * * * wilfully,  maliciously,  and  without  justi- 
fiable cause,  assault  * * * one  M D.  B , then  a carpenter’s 

mate  first  class,  U.  S.  Navy,  who,  in  the  execution  of  his  duties  as  a member 
of  the  shore  patrol  in  the  said  city,  was  then  and  there  placing  the  said 
Shasteen  (the  accused)  under  arrest.” 

Evidence  having  been  introduced  showing  that  accused  was  intoxicated 
at  the  time  of  commission  of  the  offense  alleged,  the  court  found  the  specifi- 
cation proved  but  found  the  accused  guilty  in  a less  degree  than  charged, 
guilty  of  “Assaulting  another  person  in  the  Navy.”  (See  C.  M.  O.  8,  1931,  14.) 

The  convening  authority  returned  the  record  of  proceedings  to  the  court 
for  revision  in  several  particulars,  stating,  in  part : 

“The  court  also  found  the  specification  of  the  fourth  charge  proved 
without  amendment  but  that  the  accused  was  guilty  of  the  charge  in 
a less  degree  than  charged,  guilty  of  assaulting  another  person  in  the  Navy. 
In  view  of  the  fact  that  at  the  outset  of  the  trial  the  court  found  the 
charge  and  specification  thereunder  in  due  form  and  technically  correct 
and  as  the  wording  ‘specification  proved  in  part’  is  the  proper  form 
where  the  allegations  found  proved  place  upon  the  accused  criminal  lia- 
bility to  a less  degree  than  charged,  it  would  appear  that  the  findings 
on  charge  IV  and  the  specification  thereunder  are  inconsistent.” 

(1,2)  Held,  that  the  foregoing  comment  of  the  convening  authority  was 
erroneous  as  applied  to  the  situation  arising  in  this  case.  If  the  court  believed 
that  the  accused  was  so  drunk  as  to  be  unable  to  recognize  the  shore  patrol, 
the  finding  of  guilty  in  a less  degree  than  charged,  guilty  of  “Assaulting  an- 
other person  in  the  Navy”  was  proper.  It  was  also  proper  to  find  the 
specification  proved  without  exception  or  substitution  because  the  finding  of 
guilty  in  a less  degree  eliminated  only  the  element  of  specific  intent.  Since 
this  element  was  not  included  in  the  averments  of  the  specification  by  a scienter 
alleging  that  the  accused  knew  the  rate  and  status  of  the  person  assaulted 
there  was  nothing  for  the  court  to  except  in  its  finding  upon  the  specification. 
While  it  was  true  that  by  the  finding  on  the  charge  [P.  8],  the  averment, 
“who,  in  the  execution  of  his  duties  as  a member  of  the  shore  patrol  in 
the  said  city,  was  then  and  there  placing  the  said  Shasteen  under  arrest,” 
no  longer  remained  an  allegation  essential  to  the  validity  of  the  specification, 
it  would  nevertheless  have  been  incorrect  to  except  these  words  as  not  proved 
and  the  court’s  failure  to  do  so  was  proper  and  created  no  inconsistency 
between  the  charge  and  specification  (distinguishing  C.  M.  O.  9,  1929,  21-22). 

(3)  While  it  was  not  considered  that  the  above-quoted  comment  of  the 
convening  authority  was  such  as  to  mislead  the  court  in  this  case,  it  was 
pointed  out  that,  in  view  of  the  provisions  of  section  744  Naval  Courts  and 
Boards,  1923,  the  convening  authority  should  scrupulously  refrain  from  em- 
ploying any  mode  of  expression  susceptible  of  varying  interpretations  which 
might  have  the  effect  of  placing  the  court  under  a misapprehension  as  to  his 
exact  purpose  in  ordering  it  to  reconvene  (File:  MM-Shasteen,  Ennis  A/A17-20 
(320903),  Sept.  20,  1932,  approved  Sept.  28,  1932). 


DECK  COURT:  illegally  constituted;  proceedings,  finding,  and  sentence  set 

aside;  former  jeopardy. 

The  specification  of  a deck  court  was  preferred  by  the  commanding  officer, 
U.  S.  Fleet  air  base,  Pearl  Harbor,  T.  H.,  who  ordered  a lieutenant  (junior 
grade)  as  deck  court. 

In  view  of  section  972  (3),  Naval  Courts  and  Boards,  1923,  held , that  the 
deck  court  in  this  case  was  illegally  constituted,  had  no  jurisdiction,  and  that 
its  acts  were  null  and  void.  The  Secretary  of  the  Navy,  accordingly  directed 
that  the  proceedings,  finding,  and  sentence  in  the  case  be  set  aside  and  that 
the  records  and  pay  accounts  be  corrected  accordingly.  (See  C.  M.  O.  1,  1922, 
11  and  C.  M.  O.  4,  1922,  8.) 

Attention  was  invited  to  the  fact  that  proceedings  before  a legally  incompe- 
tent court  do  not  constitute  former  jeopardy  (sec.  649,  Naval  Courts  and  Boards, 
1923;  File:  MM-Rarasey,  Leonard/A17-22  ( 320917),  Sept.  17,  1932). 
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1.  EVIDENCE : prosecution  failing  to  offer  afier  plea  of  not  guilty — admis- 

sion OF  ACCUSED  RELIED  ON  TO  ESTABLISH  PRIMA  FACIE  CASE. 

2.  DESERTION:  entry  in  service  record  as  evidence;  necessity  of  proving 

INTENT  AND  UNAUTHORIZED  ABSENCE. 

3.  JUDGE  ADVOCATE : criticized — perfunctory  performance  of  duty. 

4.  EVIDENCE : prosecution  failing  to  offer  after  plea  of  not  guilty — accused 

CONVICTED  ON  HIS  OWN  TESTIMONY. 

Accused  who  pleaded  “Not  guilty,”  was  convicted  by  general  court  martial 
of  the  offense  of  “Desertion,”  the  specification  alleging  his  desertion  on  May 
7,  1932,  followed  by  a surrender  to  [P.  9]  naval  jurisdiction  on  July  18, 
1932.  The  prosecution  offered  no  evidence,  relying  solely  on  the  following 
admission  of  the  accused  in  open  court: 

“The  counsel  for  the  accused  stated  that  the  accused  admitted  * * * 

that  he  left  the  Lexington  on  May  7,  1932,  and  reported  on  board  ship  in 
uniform  of  his  own  accord  on  July  18,  1932,  and  that  his  service  record 
shows  that  he  was  declared  a deserter  on  May  17,  1932. 

“The  accused  stated  that  this  admission  was  made  by  his  authority.” 

(1)  Had  the  admission  covered  all  the  allegations  of  the  specification,  the 
failure  of  the  prosecution  to  offer  evidence  would  not  have  been  improper  (sec. 
362,  N.  C.  & B.,  1923).  A partial  admission  will  not,  however,  excuse  a failure 
on  the  part  of  the  prosecution  to  assume  the  burden  of  proving  those  allega- 
tions not  admitted  (sec.  330,  N.  C.  & B.,  1923;  C.  M.  O.  1,  1932,  11  at  p.  12). 

The  Navy  Department  has  held  that  a prima  facie  case  of  desertion  is  estab- 
lished when  the  prosecution  proves  the  unauthorized  absence  and  the  fact  of 
apprenhension  and  delivery  or  surrender  of  the  accused  with  an  absence  of  such 
duration  as  to  justify  an  inference  that  the  accused  intended  permanently  to 
abandon  the  naval  service  (Naval  Digest,  1916,  p.  178,  par.  102 ; C.  M.  O.  4, 1922,  9; 
C.  M.  O.  4,  1927,  14).  However,  the  admission  of  the  accused  in  this  case  did  not 
include  the  fact  that  his  absence  from  his  ship  was  unauthorized. 

(2)  It  was  noted  that  the  accused  admitted  that  his  service  record  showed 
that  he  was  declared  a deserter  on  May  17, 1932.  He  did  not  admit,  however,  that 
his  service  record  showed  an  unauthorized  absence  commencing  on  May  7,  1932, 
nor  that  he  was  declared  a deserter  as  of  the  latter  date ; nor  should  it  be  implied 
that  he  waived  any  valid  objection  he  might  have  had  to  the  introduction  of  an 
entry  from  his  service  record  in  evidence  by  the  mere  admission  that  such  entry 
existed.  While  a properly  authenticated  entry  from  the  service  record  of  an 
accused  is  admissible  as  evidence  of  his  unauthorized  absence,  a mere  notation 
that  he  had  been  declared  a deserter,  even  after  a lapse  of  10  days,  is  not  sufficient 
alone  to  prove  desertion  (Naval  Digest,  1916,  p.  168,  par.  4).  Such  service  record 
entry  is  a mere  administrative  act  and  is  not  binding  upon  a court  martial  in 
judicially  determining  whether  an  accused  is  guilty  of  desertion  (Naval  Digest, 
1916,  p.  171,  par.  38).  Accordingly,  held  that  the  evidence  before  the  court  at  the 
time  the  defense  began  was  insufficient  to  establish  the  accused’s  intent  perma- 
nently to  abandon  the  naval  service,  which  intent  is  an  essential  element  of 
desertion  (Naval  Digest,  1921,  p.  56,  par.  4;  C.  M.  O.  77,  1919,  15).  Moreover, 
the  facts  before  the  court  failed  to  establish  that  any  part  of  accused’s  absence 
was  without  leave  from  proper  authority. 

[P.  10]  (3,  4)  The  accused,  as  a witness  in  his  own  behalf,  gave  testimony 

tending  to  prove  that  his  absence  commencing  on  May  7,  1932,  was  in  fact  un- 
authorized, which,  together  with  other  facts  established  by  his  testimony  and 
admission  in  open  court,  was  sufficient  to  set  up  a prima  facie  case  and  justified 
the  findings  of  the  court.  However,  the  manner  of  establishing  this  prima  facie 
case  was  very  irregular  and  indicated  a perfunctory  performance  of  duty  on  the 
part  of  the  judge  advocate,  who  failed  properly  to  prosecute  the  case. 

Subject  to  the  above  remarks  the  proceedings,  findings,  and  sentence,  and  the 
action  of  the  convening  authority  thereon,  were  held  legal  (File:  MM-McMillan, 
Chas.  P/A17-20  (320826),  Sept.  19,  1932,  approved  Sepf.  28,  1932). 
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1,  4.  STATEMENT  OF  ACCUSED  : inconsistent  with  plea — proceedings,  find- 
ing, AND  SENTENCE  SET  ASIDE ; DECK  COURT. 

2.  ABSENCE  OVER  AND  WITHOUT  LEAVE  : detention  by  civil  authorities 

AS  DEFENSE. 

3.  ACCUSED : to  be  informed  of  his  rights. 

Accused  who  was  without  counsel  pleaded  guilty  to  the  specification  of  a deck 
court  alleging  absence  from  station  and  duty  after  leave  had  expired.  No  wit- 
nesses appeared  either  for  the  prosecution  or  for  the  defense,  but  the  accused  made 
an  oral  statement,  in  substance  as  follows: 

“During  the  period  of  my  absence  over  leave  I was  held  by  the  civil  author- 
ities of  Long  Beach,  Calif.,  pending  an  investigation  of  false  charges  pre- 
ferred against  me.  As  a result  of  the  investigation  I was  completely 
exonerated,  released,  and  was  not  turned  over  to  naval  authorities  for  any 
further  action  in  my  case.” 

The  deck  court  found  the  specification  proved  by  plea  and  sentenced  the 
accused  to  solitary  confinement  on  bread  and  water  for  two  days  and  to  a loss 
of  pay  amounting  to  $14.30,  which  sentence  was  approved  by  the  convening 
authority. 

(1,2)  Held,  that  the  statement  of  the  accused  was  clearly  inconsistent  with  a 
plea  of  guilty.  If  before  the  court  as  evidence  and  not  rebutted,  it  might  well 
have  formed  the  basis  for  an  acquittal,  in  view  of  section  248,  Naval  Courts  and 
Boards,  which  states  in  part : 

“Where,  however,  a man  on  authorized  leave  is  unable  to  get  back  through 
no  fault  of  his  own  he  has  not  committed  the  offense.  Thus,  if  it  is  proved 
that  his  unauthorized  absence  was  solely  due  to  his  arrest  and  detention  by 
the  civil  authorities,  which  detention  was  followed  by  an  acquittal  in  the 
civil  court,  the  accused  should  be  acquitted  in  the  court-martial  proceed- 
ings. * * *” 

(3)  Further  held  that  since  the  accused  was  without  counsel,  the  deck-court 
officer  was  required  by  section  590,  Naval  Courts  and  Boards,  to  inform  the 
accused  of  his  rights,  and  that  the  judge  [P.  11]  advocate  or  recorder  and  the 
court  were  charged  with  protecting  his  interests  (sec.  641,  N.  C.  & B. ; O.  M.  O. 
114,  1918,  26).  The  general  provisions  of  chapter  VII,  Naval  Courts  and  Boards, 
1923,  apply  to  deck  courts  where  not  inconsistent  with  the  special  instructions 
relative  to  such  courts  (C.  M.  O.  7,  1931, 17;  sec.  978,  note  10,  N.  C.  & B.). 

(4)  While  it  is  true  that  the  failure  of  the  court  to  carry  out  the  provisions  of 
section  667,  Naval  Courts  and  Boards,  by  rejecting  the  plea  of  guilty  and  beginning 
the  trial  anew,  after  a statement  by  the  accused  inconsistent  wTith  plea  “should 
not  of  itself  form  the  basis  for  the  disapproval  or  setting  aside  of  the  case  by  the 
convening  or  reviewing  authority”  (sec.  666,  N.  O.  & B.),  nevertheless,  in  this 
case,  where  the  statement,  if  true  and  in  evidence  before  the  court,  might  con- 
stitute a complete  defense  to  the  offense  alleged,  a serious  doubt  was  created  as 
to  the  guilt  of  the  accused.  Accordingly,  the  Secretary  of  the  Navy  directed  that 
the  proceedings,  finding,  and  sentence  in  this  case  be  set  aside  and  the  records 
corrected  accordingly  (File:  MM-Schuler,  Edward  F/A17-22  (320928),  Sept  28, 
1932). 


SUMMARY  COURTS  MARTIAL:  convening  authority  serving  as  senior  mem- 
ber OF. 

SETTING  ASIDE:  proceedings,  finding,  and  sentence,  court  TTT.FqAT.T.v  con- 
stituted; FORMER  JEOPARDY;  SUMMARY  COURTS  MARTIAL. 

Certain  summary  courts  martial  were  convened  and  the  specifications  pre- 
ferred by  the  commanding  officer  of  a naval  vessel  who  ordered  himself  as  senior 
member  of  the  court  in  each  case.  A note  appended  to  the  precept  in  one  case 
stated  that,  as  only  four  officers  were  available  on  board,  it  was  necessary  for  the 
convening  authority  to  act  as  senior  member.  No  such  note  was  appended  to  the 
precepts  in  the  other  cases.  It  did  not  appear  that  any  request  was  made  on  the 
senior  officer  present  to  detail  such  additional  officers  as  were  necessary  to  serve 
on  the  summary  courts  martial  (sec.  926,  note  (4),  Naval  Courts  and  Boards). 
The  schedule  of  employment  of  the  vessel  in  question  showed  that  if  a sufficient 
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number  of  officers  were  not  available  on  board,  they  could  have  been  obtained 
within  a reasonable  time  by  making  such  a request. 

In  view  of  the  above  and  of  the  opinion  of  the  Judge  Advocate  General,  ap- 
proved September  21,  1932  (p.  15.  post),  to  the  effect  that  no  officer  is  “competent 
to  serve  as  member  of  a summary  court  martial  whose  proceedings  and  sentence 
must  later  be  reviewed  and  acted  upon  by  him  as  convening  authority  or  imme- 
diate superior  in  command,”  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, findings,  and  sentences  in  these  cases  be  set  aside  and  the  records 
corrected  accordingly.  Attention  was  invited  to  the  fact  that  proceedings  before 
a legally  incompetent  [P.  12]  court  do  not  constitute  former  jeopardy  (secs. 
553  and  659,  N.  C.  & B.  (File:  MM-Hicksenhiser,  Arthur  N/A17-21  (320928)  : 
MM-Beal,  Alfred  W/A17-21  (320928)  ; MM-Milligan,  James/A17-21  (320928)  ; 
MM-Mullins,  Chas.  R/A17-21  (320928),  Sept.  28,  1932). 


BAD-CONDUCT  DISCHARGE:  remitted  on  probation — execution  of,  where 

MAN  DESERTED  DURING  PROBATIONARY  PERIOD. 

An  enlisted  man,  U.  S.  Navy,  was  convicted  of  desertion  and  sentenced  to  con- 
finement for  a period  of  nine  months  with  accompanying  accessories  and  bad- 
conduct  discharge.  This  sentence  was  approved  on  October  31,  1928,  by  the  Sec- 
retary of  the  Navy  who,  however,  reduced  the  period  of  confinement  and  corre- 
sponding accessories  to  six  months  and  remitted  the  bad-conduct  discharge,  pro- 
vided the  accused  conducted  himself  during  confinement  and  for  a period  of  six 
months  thereafter  in  such  a manner  as,  in  the  opinion  of  his  commanding  officer, 
warranted  his  retention  in  the  service.  On  December  20,  1928,  the  Secretary 
of  the  Navy  further  mitigated  the  sentence  by  remitting  the  unexecuted  portion 
thereof  relating  to  confinement  and  loss  of  pay,  on  condition  that  accused  conduct 
himself  during  a period  of  six  months  “in  such  manner  as  in  the  opinion  of  his 
commanding  officer  warrants  his  further  retention  in  the  service.” 

On  December  26,  1928,  almost  immediately  after  his  restoration  to  duty  on 
probation,  the  said  man  again  deserted  from  the  Navy,  an  entry  thereof  being 
made  on  his  service  record  and  signed  by  his  commanding  officer,  who  also  indi- 
cated thereon  that  said  man  was  not  recommended  for  reeniistment. 

It  is  now  reported  that  this  man  has  offered  to  surrender  himself  to  naval 
authority,  but  he  has  not  been  taken  into  custody. 

Question  presented  whether  the  unexecuted  portion  of  his  sentence  relating 
to  confinement  and  accessories  may  be  remitted  and  he  be  discharged  from  the 
Navy  with  a bad-conduct  discharge  in  accordance  with  the  remaining  terms  of  his 
sentence. 

Held,  that  upon  the  facts  above  set  forth,  the  bad-conduct  discharge  in  this 
case  may  now  legally  be  carried  into  execution  for  the  reason  that  this  man  failed 
to  comply  with  the  condition  prescribed  by  the  Secretary  of  the  Navy,  in  that  he 
did  not  for  a period  of  six  months  conduct  himself  in  such  a manner  as,  in  the 
opinion  of  his  commanding  officer,  warranted  his  further  retention  in  the  service, 
as  was  indicated  by  the  entry  above  referred  to  relative  to  recommendation  for 
reenlistment  (File:  MM-Harrison,  Milford  L/A17-20  ( 320820),  Sept.  3,  1932). 


[P.  13]  BOARD  OF  MEDICAL  EXAMINERS:  composition  of,  for  examina- 
tion OF  CANDIDATES  FOR  APPOINTMENT  AND  PROMOTION. 

Held,  that  the  commandant,  fourth  naval  district,  may  legally  authorize  any 
two  medical  officers  and  any  one  dental  officer,  of  a number  named  in  the  precept 
for  a board  of  medical  examiners  to  convene  in  that  naval  district,  to  con- 
stitute the  board  in  any  one  case.  This  procedure  insures  compliance  with  the 
interpretation  that  “a  board  of  naval  surgeons”  as  required  by  section  271,  title 
34,  U.  S.  Code,  shall  consist  of  two  or  more  medical  officers  of  the  U.  S.  Navy 
(sec.  1272,  note  6,  par.  4,  Naval  Courts  and  Boards,  1923;  File:  NY4/A17-29 
(320921),  Sept.  30,  1932). 
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CIVIL  ESTABLISHMENT : traveling  expenses,  civilian  employees  attending 

INTERDEPARTMENTAL  CONFERENCE  J EFFECT  GIVEN  TO  INTENT)  OF  CONGRESS  AS  SHOWN 
BY  HEARINGS. 

In  Court-Martial  Order  No.  1,  1932,  page  15,  the  first  item  in  the  bulletin,  under 
subject  heading,  should  have  the  following  file  number  and  date  inserted  at  the 
end  thereof:  “(File:  NP11/P16-4  (320115),  Jan.  16,  1932).” 


GIFTS  : DISPOSAL  OF,  PRESENTED  TO  NAVAL  ACADEMY  AS  MEMORIAL  J CUTTER  YACHT 

“ROBERT  CENTER.” 

RES  JUDICATA:  decisions  of  previous  administration;  effect  of. 

Under  date  of  May  23,  1895,  the  Secretary  of  the  Navy  directed  the  Superin- 
tendent of  the  Naval  Academy  to  accept  the  cutter  yacht  Medusa  (now  the  Robert 
Center ),  which  Mrs.  Mary  E.  Ludlow,  of  New  York,  had  offered  to  present  to  the 
Naval  Academy  for  the  use  and  instruction  of  the  cadets  as  a memorial  to  her 
son,  Mr.  Robert  Center. 

Apparently  there  was  no  statutory  authority  for  the  decision  of  the  Secretary 
of  the  Navy  to  accept  the  aforesaid  vessel,  as  for  example,  Congress  has  enacted 
in  other  cases,  including  the  act  of  February  21, 1907  ( 34  Stat.  916),  “to  authorize 
the  acceptance  by  the  Secretary  of  the  Navy,  as  a gift,  of  a sailboat  for  use  of  the 
midshipmen  at  the  Naval  Academy.”  Nevertheless,  in  view  of  the  long  time 
which  has  elapsed  since  action  was  taken  under  the  aforesaid  decision  of  the 
Secretary  of  the  Navy  in  this  case,  the  present  administration  should  not  attempt 
to  reopen  same  but  should  now  proceed  on  the  assumption  that  title  to  the  vessel 
in  question  is  legally  vested  in  the  United  States  (citing  L.  R.  N.  A.  1921,  pp. 
348-349). 

Neither  was  it  considered  that  the  legal  authority  of  the  Navy  Department 
with  respect  to  the  ultimate  disposition  of  this  vessel  was  restricted  by  reason  of 
the  fact  that  it  was  originally  accepted  as  a memorial  to  the  donor’s  son.  From 
the  information  at  hand  [P.  14]  there  did  not  appear  to  have  been  any  attempt 
made  by  the  donor  or  the  then  administration  of  the  Navy  Department  to  bind 
the  Government — even  had  they  the  power  to  do  so — to  preserve  and  maintain 
the  vessel  as  a perpetual  memorial  at  the  expense  of  the  United  States. 

Accordingly,  held  that  the  Robert  Center  may  legally  be  disposed  of  in  the  same 
manner  and  under  the  conditions  as  authorized  generally  with  respect  to  other 
vessels  of  the  Navy  (File:  YX17/L&-3  (320716),  Sept.  8,  1932). 


MEDICAL  TREATMENT : civil  employees  of  the  sixteenth  naval  district — 

hospitalization. 

Held:  There  is  no  provision  of  law  prohibiting  the  proposed  admission  to  the 
naval  hospital,  Canacao,  P.  I.,  of  American  Navy  civil  employees  of  the  sixteenth 
naval  district,  the  granting  or  withholding  of  this  privilege  being  a question  of 
administration.  Further  held , that  in  the  absence  of  a specific  appropriation 
covering  the  expenditures  involved,  it  will  be  necessary  to  charge  such  employees 
as  may  be  admitted  from  time  to  time  with  the  actual  cost  of  their  hospitaliza- 
tion (File:  LL/P3-2  (320705),  Sept.  21,  1932,  distinguishing  J.  A.  G.  opinion 
approved  Aug.  30,  1932,  C.  M.  O.  8,  1932,  p.  18,  on  the  grounds  that  the  individual 
seeking  hospitalization  in  that  case  was  not  an  employee  of  the  United  States, 
and  the  hospitalization  sought  was  to  be  given  at  Government  expense). 


MISCONDUCT:  fighting,  self-defense. 

An  enlisted  man,  U.  S.  Navy,  was  admitted  to  the  sick  list  with  diagnosis 
“Fracture,  simple  1st.  right,  metacarpal  bone  (fighting),”  which  the  medical 
officer  in  charge  considered  to  be  due  to  his  own  misconduct.  He  stated  in  rebuttal 
that  “The  man  I was  fighting  with  * * * struck  first  and  I returned  the  blow 

in  self  defense,  causing  injury  to  hand.”  This  contention  was  supported  by  the 
man’s  commanding  officer.  Accordingly,  held  that  the  disability  in  this  case  was 
not  the  result  of  the  man’s  own  misconduct  (File:  MM-Speer,  Wm.  T/P2-5  (2) 
(320921),  Sept.  28,  1932). 
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MISCONDUCT : poisoning  by  illuminating  gas  ; intoxication. 

Poisoning  of  enlisted  man  by  illuminating  gas,  held  to  be  due  to  his  own  mis- 
conduct because  of  evidence  showing  intoxication,  notwithstanding  man’s  conten- 
tion that  he  fainted  after  turning  on  gas  (File:  MM-Streeter,  Clyde  I/P2-5  (2) 
(320830),  Sept.  3,  1932). 


[P.  15]  1.  SUMMARY  COURTS  MARTIAL : immediate  superior  in  command, 

SAN  JUAN  COMMUNICATION  DISTRICT;  WHEN  CONVENING  AUTHORITY 

MAY  ACT  AS  SENIOR  OFFICER  PRESENT. 

2.  SUMMARY  COURTS  MARTIAL:  composition  of — reviewing 

AUTHORITY  SERVING  AS  MEMBER  OF  COURT. 

(1)  Held,  that  the  officer  in  charge  of  the  branch  hydrographic  office  at  San 
Juan,  P.  R.,  is  the  “immediate  superior  in  command”  with  relation  to  the  district 
communication  officer  at  San  Juan  (see  General  Order  No.  221,  May  8,  1931),  and 
accordingly  that  the  latter  may  not  sign  a summary  court-martial  record  as 
senior  officer  present  unless  as  a matter  of  fact  he  happens  to  be  the  senior 
officer  present  for  the  time  being  (see  Naval  Digest,  1916,  pp.  615-61 6fi  par.  38; 
C.  M.  O.  8,  1929,  p.  12). 

(2)  Further  held,  ( a ) that  an  officer  may  not  legally  be  ordered  to  duty  as  mem- 
ber of  a summary  court  martial,  whose  proceedings,  findings,  and  sentence  must 
under  the  law  (art.  32,  A.  G.  N. ; 34  U.  S.  C.,  sec.  1200;  N.  C.  & B.,  1923,  sec.  109) 
be  reviewed  by  him  as  the  convening  authority’s  immediate  superior  in  command ; 
(&)  that  Naval  Courts  and  Boards  (sec.  926,  note  4)  comtemplates  that  the  senior 
officer  present  shall,  in  the  circumstances  stated  therein,  detail  an  officer  under  his 
command  to  report  to  the  convening  authority  for  duty  on  a summary  court 
martial,  but  does  not  empower  the  senior  officer  present  to  detail  himself  for  such 
duty;  (c)  that  the  convening  of  a court  martial  is  an  exercise  of  military  com- 
mand, and  it  would  be  imcompatible  with  military  principles  to  subject  a superior 
commanding  officer  to  the  orders  of  his  subordinate;  accordingly,  the  existing 
regulations  are  not  construed  as  empowering  the  convening  authority  to  order  on 
court  martial  duty  an  officer  who  is  not  only  his  senior  in  rank  but  is  actually 
next  above  him  in  the  chain  of  command;  (d)  that  in  accordance  with  the  estab- 
lished legislative  policy  applicable  to  the  exercise  of  appellate  powers  in  judicial 
proceedings,  article  32  of  the  Articles  for  the  Government  of  the  Navy,  which  pro- 
vides that  in  all  cases  where  the  convening  authority  of  a summary  court  martial 
is  not  the  senior  officer  present  the  sentence  shall  not  be  carried  into  execution 
until  the  proceedings  and  sentence  have  been  approved  by  the  immediate  superior 
in  command,  is  construed  as  requiring  a fair  and  impartial  review  by  an  officer 
who  had  not  himself  sat  as  a member  of  the  court  and  participated  in  the  proceed- 
ings, including  the  findings,  sentence,  and  rulings  upon  the  various  questions 
which  may  have  arisen  and  been  decided  in  the  course  of  the  trial  ( File : A17-11 

(3)/A17-21  (320823),  Sept.  21,  1932). 


[P.  16]  1.  SUMMARY  COURTS  MARTIAL  AND  DECK  COURTS : convening 

OF,  FOR  TRIAL  OF  ENLISTED  MEN  ATTACHED  TO  MARINE  BARRACKS  AT 
INDIANHEAD  AND  TEMPORARILY  SERVING  AS  A DETACHED  POST  AT 
DAHLGREN. 

2.  JURISDICTION : concurrent,  to  convene  summary  courts  martial 

AND  DECK  COURTS — POLICY  OF  NAVY  DEPARTMENT. 

(1)  Held,  that  the  commanding  officer,  U.  S.  marine  barracks,  Naval  Powder 
Factory,  Indianhead,  Md.,  has  jurisdiction  to  order  trial  by  summary  courts 
martial  and  deck  courts  for  offenses  committed  by  marines  attached  to  his 
command  although  serving  as  a detached  post  at  the  naval  proving  ground, 
Dahlgren,  Va.  (See  C.  M.  O.  4,  1918,  19;  Sec.  Navy  File  26287-3552 : 30-A. 
Dec.  29,  1919;  MM/Connolly,  Win.  E/A17-21  (220916).  Further  held,  that 
the  inspector  of  ordnance  in  charge,  naval  proving  ground,  Dahlgren,  Va., 
has  authority  by  law  to  order  summary  courts  martial  and  deck  courts  upon 
personnel  of  the  detached  post  from  the  marine  barracks,  Naval  Powder  Factory, 
Indianhead,  Md.,  for  offenses  committed  while  serving  temporarily  at  the  naval 
proving  ground.  (See  sec.  554,  N.  C.  & B.,  1923;  C.  M.  O.  15,  1918,  16;  C.  M.  O. 
12,  1921,  10;  C.  M.  O.  3,  1929,  30;  C.  M.  O.  4,  1929,  25;  C.  M.  O.  10,  1930,  19.) 
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(2)  Where  concurrent  jurisdiction  exists,  the  question  whether  or  not  an 
accused  is  actually  under  the  command  of  the  officer  ordering  the  court  is  a 
matter  for  administrative  determination  and  must  be  alleged  and  proved  in  each 
case.  (See  File  MM/P13-9  (300815),  Oct.  17,  1930;  C.  M.  O.  10,  1930,  19.)  So 
also,  the  question  as  to  which  of  the  officers  having  concurrent  jurisdiction 
should  undertake  to  exercise  such  jurisdiction  is  a question  of  policy,  properly 
for  the  consideration  of  the  administrative  officers  concerned,  and  not  one  of 
law.  However,  attention  was  invited  to  Navy  Department  File  26287-3552, 
30 : A,  dated  December  29,  1919,  wherein  it  was  stated : 

“The  proper  procedure  * * * would  be  to  remand  them  for  trial  to 
the  original  command  where  their  papers  and  records  are  kept  on  file.” 

See  also  G.  M.  O.  4,  1925,  29,  and  citations  thereunder  (File:  NP9/P13-9 
(320808),  Sept.  7,  1932). 


C.  M.  O.  10—1932 

[P.  5]  CHARGES  AND  SPECIFICATIONS:  specification  to  be  laid  under 

MORE  SPECIFIC  CHARGE  PROVIDED  ; CULPABLE  INEFFICIENCY  DISTINGUISHED 
FROM  NEGLECT  OF  DUTY. 

Commander  Wadleigh  Capehart,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander  Battle  Force,  United  States  Fleet,  on  board 
the  U.  S.  S.  Tennessee,  October  6,  1932,  and  was  convicted  of  the  following 
charges : 

Charge  I. — Through  negligence  suffering  a vessel  of  the  Navy  to  be  stranded 
(1  spec.,  proved). 

Charge  II. — Culpable  inefficiency  in  the  performance  of  duty  (3  specs. : 1 and 
2,  proved;  3,  proved  in  part). 

The  court  sentenced  the  accused  to  lose  50  numbers  in  his  grade. 

The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  consideration  of  his  excellent  service  record  * * * 

and  in  consideration  of  the  fact  that  prior  to  his  assignment  as  navigating 
officer  of  the  U.  S.  S.  Saratoga  on  June  18,  1932,  he  has  had  no  experience  in 
handling  and  navigating  a surface  vessel  since  the  year  1913,  a period  of 
nineteen  years.” 

On  October  15,  1932,  the  convening  authority  approved  the  proceedings,  find- 
ings, and  sentence,  but  in  view  of  the  unanimous  recommendation  for  clemency 
by  the  members  of  the  court,  the  excellent  record  of  the  qccused,  and  the  fact 
that  he  had  had  no  navigational  experience  in  handling  a surface  vessel  for 
a period  of  nineteen  years,  reduced  the  loss  of  numbers  to  25. 

[P.  6]  On  October  25,  1932,  the  Judge  Advocate  General  placed  the  following 
remarks  on  the  record: 

“1.  In  reviewing  the  record  of  proceedings  in  the  foregoing  general  court- 
martial  case  of  Commander  Wadleigh  Capehart,  U.  S.  Navy,  it  is  noted  that 
under  charge  II,  ‘Culpable  inefficiency  in  the  performance  of  duty,’  the  follow- 
ing specifications  are  laid : 

“ ‘Specification  II. — In  that  Wadleigh  Capehart,  now  a commander,  U.  S. 
Navy,  while  so  serving  as  navigator  of  the  U.  S.  S.  Saratoga,  the  said  ship 
being  on  August  18,  1932,  under  way  in  San  Pedro  Bay,  neglected  and  failed 
to  report  in  writing  to  the  commanding  officer  the  eight  o’clock  a.  m.  and 
noon  positions,  as  it  was  his  duty  to  do. 

“ ‘ Specification  III. — In  that  Wadleigh  Capehart,  now  a commander,  U.  S. 
Navy,  while  so  serving  as  navigator  of  the  U.  S.  S.  Saratoga,  the  said  ship 
being  on  August  18,  1932,  under  way  in  San  Pedro  Bay,  well  knowing  that 
the  weather  was  thick,  the  visibility  was  low,  and  the  vessel  was  in  the 
vicinity  of  land,  neglected  and  failed  to  make  use  of  the  available  radio- 
compass shore  stations  and  the  ship’s  radiocompass  and  sound  equipment  for 
assistance  in  determination  of  the  ship’s  position  between  the  hours  of  seven 
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o’clock  a.  m.  and  the  grounding  of  the  vessel  on  the  aforesaid  date,  as  it  was 
his  duty  to  do.’ 

“2.  In  the  opinion  of  this  office  the  above  specifications  more  properly  sup- 
port the  charge  of  ‘Neglect  of  duty.’  This  offense  is  distinguished  from 
culpable  inefficiency  in  the  performance  of  duty  in  that  the  former  is  a failure 
to  do,  whereas  the  latter  in  not  a failure  to  do  at  all,  but  a doing  in  such  a 
way  as  to  be  blameworthy.  The  above  specifications  allege  a failure  to 
perform  certain  duties,  an  omission  rather  than  an  act  (Sec.  280,  Naval 
Courts  and  Boards,  1923).  The  failure  of  the  pleader  to  lay  the  specifications 
under  the  more  appropriate  charge  cannot  be  held  to  have  prejudiced  the 
rights  of  the  accused  (C.  M.  O.  5,  1930,  11). 

“3.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  are  legal.” 

On  October  29,  1932,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General. 


[P.  7]  1.  EVIDENCE  : character,  in  mitigation — introduction  of. 

2.  ARGUMENTS:  irregular — reference  by  counsel  for  accuse®  to 

DOCUMENTS  AND  LETTERS  NOT  IN  EVIDENCE  BEFORE  COURT. 

3.  CLEMENCY : recommendation  for,  approved. 

Captain  George  W.  Steele,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  commander  Battle  Force,  United  States  Fleet,  on  board  the  U.  S.  S. 
Tennessee,  on  October  7, 1932,  and  was  convicted  of  the  following  charge : Through 
negligence  suffering  a vessel  of  the  Navy  to  be  stranded. 

The  court  sentenced  the  accused  to  lose  ten  numbers  in  his  grade. 

The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  ‘‘in  consideration  of  the  excellent  service  record  and  superior 
personal  character  of  the  accused  as  shown  by  his  service  record,  and  his  prompt 
and  efficient  performance  of  duty  in  getting  the  Saratoga  afloat  without  damage.” 

On  October  15,  1932,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

(1)  “The  convening  authority  is  of  the  opinion  that  the  court  erred  in  not 
sustaining  the  objection  of  the  judge  advocate  to  answer  given  to  question 
three  on  page  twenty-three.  The  evidence  in  question  is  in  the  nature  of 
character  evidence  in  mitigation  and  should  not  have  been  accepted  prior  to 
a finding.  The  inference  that  because  an  officer  once  was  efficient  that  he 
would  always  be  efficient  is  too  inconclusive  to  be  allowed. 

(2)  “The  convening  authority  also  notes  that  the  counsel  for  the  accused 
in  his  argument  for  the  defense  made  statements  and  referred  to  certain 
documents  and  letters  which  were  not  in  evidence  before  the  court ; however, 
neither  the  action  of  the  court  upon  the  objection  of  the  judge  advocate  nor 
the  statements  of  the  counsel  were  prejudicial  to  the  interest  of  the  accused. 

(3)  “Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
in  the  foregoing  case  of  George  W.  Steele,  captain,  U.  S.  Navy,  are  approved. 
In  view,  however,  of  the  excellent  record  of  the  accused  and  the  unanimous 
recommendation  to  clemency  by  the  court,  the  loss  of  numbers  is  reduced  to 
five.  He  will  be  released  from  arrest  and  restored  to  duty.” 

On  October  25,  1932,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the  convening 
authority  thereon,  were  legal. 


[P.  8]  1.  CHARGES  AND  SPECIFICATIONS : duplication  of  charges— 

STRIKING  ANOTHER  PERSON  IN  THE  NAVY;  SCANDALOUS  CONDUCT  (ROB- 
BERY) . 

2.  SETTING  ASIDE : findings  on  one  charge — duplication  of  charges. 

Accused  was  convicted  of  (I)  “Striking  another  person  in  the  Navy,”  and  (II) 
“Scandalous  conduct  tending  to  the  destruction  of  good  morals”  (robbery).  The 
evidence  disclosed  that  both  offenses  grew  out  of  one  and  the  same  transaction. 
The  striking  alleged  in  the  specification  of  charge  I constituted  the  force  and 
violence  included  in  the  specification  of  charge  II. 
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(1)  While  the  law  permits  as  many  charges  to  be  preferred  as  may  be  necessary 
to  provide  for  every  possible  contingency  in  the  evidence,  there  is  no  reason  for 
doing  this  if  one  charge  is  lesser  than  and  included  in  the  other.  In  such  case  the 
speciiication  should  be  laid  under  the  more  serious  charge  (sec.  188,  Naval  Courts 
and  Boards,  1923).  It  has  been  held  generally  that  a conviction  or  acquittal  of 
the  offense  of  robbery  bars  a subsequent  trial  for  the  assault  or  violence  included 
therein  (8  Ruling  Case  Law  147).  Accordingly,  held  that  the  offense  set  forth  in 
the  specification  of  charge  I was  lesser  than  and  included  in  the  specification  of 
charge  II. 

(2)  In  view  of  the  fact  that  the  offense  set  forth  under  charge  I became  merged 
in  the  conviction  under  charge  II,  the  findings  on  charge  I,  “Striking  another  per- 
son in  the  Navy”  and  the  specification  thereunder  were  set  aside  (File:  MM- 
Twyford,  Gordon  R/A17-20  (321004),  Oct.  13,  1932,  approved  Oct.  18,  1932). 


1.  CHARGES  AND  SPECIFICATIONS  : specification  to  be  laid  under  the  most 

APPROPRIATE  CHARGE  ; CONDUCT  TO  THE  PREJUDICE  OF  GOOD  ORDER  AND  DISCIPLINE. 

2.  EMBEZZLEMENT : failure  to  keep  postal  funds  in  safe  provided  for  that 

PURPOSE. 

3.  HEARSAY  EVIDENCE : letters  admitted  over  objection  by  acuused  ; find- 

ing SET  ASIDE. 

(1)  Under  a charge  of  “Scandalous  conduct  tending  to  the  destruction  of  good 
morals”  certain  specifications  alleged  in  substance  that  the  accused  unlawfully 
opened  certain  letters  addressed  to  his  commanding  officer  and  other  specifications 
alleged  in  substance  that  the  accused  unlawfully  detained  certain  letters.  As 
these  specifications  alleged  violations  of  section  195  of  the  Penal  Code,  held  that 
they  should  have  been  laid  under  the  charge  of  “Conduct  to  the  prejudice  of  good 
order  and  discipline”  (sec.  292,  N.  C.  & B.,  1923),  but  that  the  failure  to  lay  these 
specifications  under  the  more  appropriate  charge  was  not  prejudicial  error 
(C.  M.  O.  5,  1930,  p.  11). 

(2)  Another  specification  under  the  same  charge  alleged  in  substance  that 
accused  failed  to  keep  certain  postal  funds  in  a safe  provided  for  that  purpose, 
and  did  thereby  embezzle  same.  Held,  that  mere  failure  to  keep  postal  funds  in 
a safe  provided  for  [P.  9]  that  purpose  does  not  constitute  embezzlement; 
however,  the  words  “feloniously  embezzle”  could  be  considered  as  surplusage 
and  the  specifications  still  alleged  an  offense  (violation  of  Instructions  Regarding 
Operations  of  Postal  Offices,  sec.  D 5310  (g)  of  the  Bureau  of  Navigation  Manual, 
1925),  which  should  have  been  laid  under  the  charge  of  “Conduct  to  the  prejudice 
of  good  order  and  discipline”  (sec.  292,  N.  C.  & B.,  1923). 

(3)  To  prove  another  specification  of  the  same  charge,  the  judge  advocate  in- 
troduced an  audit  of  the  postal  account  of  the  accused,  made  up  in  part  from 
letters  of  the  postmaster,  New  York,  N.  Y.,  and  letters  from  the  commanding  offi- 
cer, U.  S.  Canopus.  Accused  made  timely  objection  to  the  introduction  in  evi- 
dence of  this  audit  on  the  ground  that  it  was  hearsay,  but  the  court  admitted  it  in 
evidence.  Held,  that  the  said  letters  were  clearly  hearsay,  not  covered  by  any  of 
the  exceptions  to  the  hearsay  rule,  and  hence  inadmissible  (sec.  388,  N.  C.  & B., 
1923).  As  the  error  was  clearly  prejudicial,  the  finding  on  the  specification  was 
set  aside  (File:  MM-Booth,  Ralph  H/A17-20  ( 320802),  Oct.  20,  1932,  approved 
Oct.  27,  1932). 


CHARGES  AND  SPECIFICATIONS:  unauthorized  charge;  “wilfully  de- 
stroying property.” 

Accused  was  convicted  of  “Wilfully  destroying  property,”  which  is  not  one  of 
the  authorized  charges.  The  specification  alleged  the  wilful  destruction  of  the 
private  property  of  a native  Nicaraguan,  which  offense  is  provided  for  in  article  8 
of  the  Articles  for  the  Government  of  the  Navy,  paragraph  16,  and  should  have  been 
alleged  under  the  charge  “When  on  shore  injuring  the  property  of  an  inhabitant” 
(sec.  246,  N.  C.  & B.,  1923).  The  use  of  the  unauthorized  charge  in  this  case  did 
not  prejudice  the  substantial  rights  of  the  accused  (sec.  741  (b),  N.  C.  & B.,  1923). 
Accordingly,  held  that  the  proceedings,  findings,  and  sentence  were  legal  (File; 
MM-Logan,  Dan  J/A17-20  ( 320826),  Oct.  20,  1932,  approved  Oct.  29,  1932). 
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EVIDENCE,  DOCUMENTARY : service  record — entries  relating!  to  desertion 

AND  FORGERY. 

The  service  record  of  the  accused  on  trial  for  desertion  was  admitted  in  evidence 
and  certain  extracts  read  therefrom.  The  following  entry  was  objected  to  by  the 
accused  on  the  ground  that  it  stated  an  opinion  of  his  executive  officer : 

“Upon  investigation  it  was  found  that  the  signatures  of  Ensign  Fabian, 
Ensign  Schoeni,  and  Lieutenant  Commander  Mitchell  were  forgeries,  probably 
written  on  the  note  by  Emrick  (the  accused).  It  is  believed  that  this  forged 
note  is  evidence  that  Emrick  intended  to  desert.” 

[P.  10]  Held  that  the  court  erred  in  not  sustaining  the  objection.  While 
official  reports  made  contemporaneously  with  the  facts  stated  and  in  the  regular 
course  of  official  duty,  by  an  officer  having  personal  knowledge  of  them,  are  ad- 
missible for  the  purpose  of  proving  such  facts,  the  statement  in  this  case  was 
clearly  an  opinion  of  the  officer  making  the  report  and  hence  inadmissible.  (See 
U.  8.  v.  Corwin , 129  U.  S.  385. ) However,  as  the  court  acquitted  the  accused  of 
forgery,  with  which  he  was  also  charged,  and  found  him  guilty  under  the  charge 
of  desertion,  in  a less  degree  than  charged,  that  is,  guilty  of  “Absence  from  station 
and  duty  after  leave  had  expired,”  it  was  considered  that  this  error  did  not 
prejudice  the  rights  of  the  accused  (File:  MM-Emrick,  Ralph  S/A17-20  ( 320902), 
Sept.  26,  1932,  approved  Oct.  3,  1932). 


NAMES:  proper,  in  findings,  misspelled — idem  sonansw 

Where  the  surname  of  a general  court-martial  prisoner  was  spelled  “Tonos- 
vich”  in  the  findings  instead  of  “Tonosevich,”  held  that  since  the  spelling  used  in 
the  findings  was  idem  sonans  with  the  correct  surname  of  the  accused,  the  error 
was  in  no  manner  prejudicial  to  his  interests  (File:  MM-Tonosevich,  Geo/A17- 
20  (320926),  Oct.  11,  1932,  approved  Oct.  15,  1932). 


FUNDS : commingling  of  official  and  unofficial  funds. 

While  there  is  no  law  or  Navy  regulation  which  specifically  forbids  officers  to 
keep  unofficial  funds  with  the  official  funds  for  which  they  may  be  accountable, 
held  that  appropriate  disciplinary  action  might  legally  be  taken  in  the  case  of  a 
commissioned  officer  who  so  mingled  official  and  unofficial  funds  as  to  render  it 
impracticable  to  count  and  verify  his  official  cash  on  hand  (File:  NS11/L12-1 
(310521),  July  11,  1931,  approved  Aug.  8,  1931,  citing  C.  M.  O.  27,  1916,  p.  5;  art. 
1442,  Navy  Regulations,  1920;  considering  also  arts.  1439  and  1779,  Navy  Regula- 
tion, 1920 ; see  also  in  this  connection  with  special  reference  to  enlisted  men  File 
MM-Sumner,  Goldie  W/L13-1  (310723),  Sept.  29,  1931,  and  Oct.  23,  1931;  with 
reference  to  proposed  change  in  Navy  Regulations  or  Bureau  of  Navigation 
Manual  on  subject  of  commingling  of  official  and  unofficial  funds,  see  File  MM- 
Sumner,  Goldie  W/L13-1  (310723),  March  28, 1932,  and  File  A2-2/EN4  (320227), 
Oct.  4,  1932). 


[P.  11]  HAWAII,  TERRITORY  OF:  procurement  of  gasoline  under  navy 
CONTRACTS  for. 

Held,  that  the  Secretary  of  the  Navy  is  without  authority  to  include  the  Gov- 
ernment of  the  Territory  of  Hawaii  and  political  subdivisions  thereof  as  procur- 
ing activities  under  Navy  contracts  for  gasoline  for  the  west  coast  and  Hawaii 
(File:  JJ7-6/L4-3  ( 320822),  Oct.  10,  1932,  considering  48  U.  S.  C.,  sec.  531;  act 
of  June  30,  1932,  Pub.,  No.  212,  sec.  601  (47  Stat.  382)  ; Navy  Dept.  File  Lll- 
5/EG  52  ( 320329),  April  18,  1932,  C.  M.  O.  4,  1932,  p.  35). 
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MISCONDUCT:  psychopathic  condition,  result  of  long  continued  overindul- 
gence in  alcoholic  liquor;  domestic  difficulties  as  cause  of  such  over- 
indulgence. 

Where  a chief  pharmacist  was  found  to  be  suffering  from  a mental  disorder, 
diagnosed  as  “psychopathic  state,  inadequate  personality,”  which  the  various 
medical  officers  who  had  him  under  observation  and  treatment  considered  was 
the  result  of  “long  continued  overindulgence  in  alcoholic  liquor;  lack  of  self- 
control  and  inclination  to  move  along  the  lines  of  least  resistance,”  and  it  further 
appeared  that  domestic  difficulties  had  caused  him  to  resort  to  alcohol  for  relief, 
held  that  said  disability  was  the  result  of  own  misconduct  (File:  OO-Forte, 
Jefferson  0/P2-5  (2)  (320930),  Oct.  18,  1932). 


EATINGS : man  discharged  in  rating  higher  than  that  to  which  entitled, 

and  given  same  rank  upon  reenlistment  ; status. 

A chief  radioman,  acting  appointment,  was  sentenced,  among  other  things,  to 
reduction  to  the  rating  of  apprentice  seaman.  However,  the  reduction  in  rating 
was  not  in  fact  executed  and  he  was  subsequently  discharged  upon  expiration  of 
enlistment  in  the  rating  of  chief  radioman,  acting  appointment.  The  next  day 
he  reenlisted  and  his  acting  appointment  as  chief  radioman  was  renewed.  Held, 
that  the  present  status  of  this  man  is  that  of  chief  radioman,  acting  appointment 
(citing  14  Comp.  Dec.  267;  Navy  Dept.  File  7657-1145:32,  Feb.  19,  1924;  id., 
MM-Bodine,  Homer  J/P17-1  (270404),  April  9,  1927;  File:  MM-McDaniel,  Theo. 
R/A17-20  ( 321002),  Oct.  26,  1932). 


RETIRED  ENLISTED  MEN : reinstatement  on  retired  list  after  discharge 
therefrom. 

A retired  enlisted  man  was  discharged  from  the  Navy  upon  his  own  request  in 
order  that  he  might  receive  compensation  from  the  U.  S.  Veterans’  Bureau.  Held, 
that  the  man  in  question  is  now  a civilian  and  accordingly  cannot  be  restored 
to  the  retired  list  of  the  Navy  (File:  MM-Switzer,  Clyde  0/P19-2  (321010), 
Oct.  15,  1932). 


fP.  12]  REWARDS  : deserters — payment  of. 

On  September  8,  1932,  one  John  E.  Pruitt  informed  the  office  of  the  U.  S. 
attorney,  Pensacola,  Fla.,  that  he  knew  the  whereabouts  of  a man  who  was  a 
deserter  from  the  U.  S.  Navy.  This  information  was  communicated  by  the 
U.  S.  attorney’s  office  to  the  United  States  marshal,  who  in  turn  communicated 
with  the  Navy  Department  and  received  the  information  that  the  man  in  ques- 
tion was  a deserter  and  his  return  to  naval  custody  was  desired.  On  September 
9,  1932,  a deputy  United  States  marshal  delivered  the  man  in  question  into  the 
custody  of  the  personnel  officer  at  the  naval  air  station,  Pensacola,  Fla.,  at 
which  time  he  was  accompanied  by  three  other  civilians,  including  Pruitt. 

The  law  and  Navy  regulations  relative  to  payment  of  rewards  for  the  appre- 
hension and  delivery  of  deserters  to  naval  custody  (Naval  Appropriation  Act  of 
June  30,  1932,  47  Stat.,  p.  430;  art.  1697  (2),  U.  S.  Navy  Regulations,  1920), 
require  that  the  “apprehension  and  delivery”  of  a deserter  must  be  accom- 
plished by  the  person  claiming  the  reward  in  order  to  entitle  him  to  payment 
thereof.  The  facts  in  this  case  showed  that  the  apprehension  and  delivery  of  the 
deserter  was  actually  accomplished  by  a deputy  United  States  marshal  and  not 
by  Pruitt  (citing  Comp.  Gen.  Dec.  of  Jan.  19,  1927,  A-16913;  id.,  Aug.  3,  1921, 
published  under  art.  2136-48,  current  edition,  Bu.  S.  & A.  Memoranda). 

In  view  of  the  foregoing,  held,  that  payment  of  the  reward  to  John  E.  Pruitt 
on  account  of  the  apprehension  and  delivery  of  the  deserter  in  question  was  not 
authorized.  It  was  also  pointed  out  that  the  payment  of  a reward  offered  for 
the  apprehension  and  delivery  of  a deserter  to  a United  States  mashal  or  his 
deputy  is  not  authorized  (5  U.  S.  C.,  sec.  70;  id.,  title  28,  sec.  582;  Comp.  Gem’s 
Dec.  of  Feb.  12,  1925,  4 Comp.  Gen.  687 ; Bu.  S.  & A.  Memoranda,  current  edition, 
art.  2136-48);  (File:  MM  Deese,  Ammie  W/A17-20  (321007),  Oct.  20,  1932). 
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C.  M.  O.  11—1932 

[P.5]  1.  CHARGES  AND  SPECIFICATIONS:  multiplicity  of — findings  on 

ONE  CHARGE  AND  SPECIFICATION  THEREUNDER  SET  ASIDE  | “THEFT”  AND 

“EMBEZZLEMENT.” 

2.  EVIDENCE,  DOCUMENTARY : service  record — entries  relating  to 

DESERTION  AND  THEFT. 

(1)  Accused  was  tried  and  convicted,  inter  alia,  of  “Scandalous  conduct 
ending  to  the  destruction  of  good  morals”  (embezzlement),  and  “Theft.”  The 
two  charges  were  based  upon  the  same  circumstances  and  were  so  drawn  to 
provide  for  the  exigencies  of  proof.  Inasmuch  as  the  accused  pleaded  guilty 
to  the  charge  of  “theft,”  the  finding  and  conviction  thereon  were  held  proper, 
but  the  finding  of  “proved”  on  the  specification  [P,  6]  alleging  “embezzle- 
ment” of  the  identical  sum  of  money  that  he  had  pleaded  guilty  to  stealing 
under  the  charge  of  “theft”  was  inconsistent  and  was  accordingly  set  aside 
(C.  M.  O.  1,  1930,  p.  11). 

(2)  In  connection  with  the  offense  of  desertion,  with  which  accused  was 
also  charged,  it  was  noted  that  his  service  record  was  admitted  in  evidence 
and  certain  extracts  read  therefrom.  The  following  entry  was  objected  to  by 
the  accused : 

“In  view  of  this  shortage  and  Mankey’s  (the  accused’s)  absence,  it  is 
evident  he  is  responsible  for  the  shortage.” 

Held,  that  the  court  erred  in  not  sustaining  the  objection,  since  the  statement 
quoted  was  clearly  hearsay  and  furthermore  was  merely  an  opinion  of  the 
officer  making  the  entry.  However,  as  the  extract  objected  to  related  principally 
to  the  offense  of  “theft”  to  which  the  accused  pleaded  guilty,  it  was  considered 
that  this  error  did  not  prejudice  his  rights  (File:  MM-Mankey,  Edw/A17-20 
(320922),  Nov.  5,  1932,  approved  Nov.  14,  1932). 


1.  CONFESSIONS:  voluntary  nature  of;  right  of  accused  to  testify  in  re. 

2.  SAME:  involuntary. 

3.  SAME : admissibility,  court  to  determine  ; previous  undue  influence. 

4.  NEW  TRIAL : accused  afforded  opportunity  to  request — prejudicial  error. 

(1)  In  establishing  its  case  on  both  of  two  charges  preferred  against 
an  accused,  the  prosecution  relied  on  certain  extrajudicial  confessions  alleged 
to  have  been  made  by  him.  The  evidence  showed  that  while  the  accused  was 
under  arrest  and  investigation  in  connection  with  the  alleged  offenses,  he  was 
questioned  by  a captain,  U.  S.  Marine  Corps,  who  was  as  that  time  and  at  the 
time  of  the  alleged  offenses  the  accused’s  commanding  officer.  The  accused 
through  counsel  requested  permission  to  examine  said  officer  on  his  voir  dire 
as  to  the  circumstances  surrounding  the  making  of  the  confessions  by  the 
accused.  This  permission  was  granted  and  at  the  conclusion  of  said  examina- 
tion the  counsel  for  the  accused  requested  permission  to  put  the  accused  on  the 
stand  for  purposes  of  testifying  as  to  his  version  of  the  circumstances  sur- 
rounding the  making  of  the  confessions.  This  motion  was  not  sustained.  The 
accused  then  objected  to  the  introduction  of  the  confession  on  the  ground  that 
they  were  not  voluntarily  made.  Held,  that  the  court’s  ruling  in  denying  the 
motion  of  the  counsel  for  the  accused  to  put  the  accused  on  the  stand  at  that 
time  to  examine  him  on  his  voir  dire  was  error  (citing  sec.  355,  N.  O.  & B., 
1923,  Underhill’s  Criminal  Evidence,  3rd  ed.,  sec.  219). 

(2)  The  record  showed  that  when  questioned  by  his  commanding  officer  as 
above  referred  to,  the  accused  first  denied  any  participation  in  the  offenses; 
that  the  officer  did  not  believe  the  denials  of  the  accused  and  told  him,  “You 
might  as  well  tell  the  truth.”  Considering  this  in  connection  with  the  fact  that 
said  officer  was  accused’s  commanding  officer,  held,  that  the  confessions  [P.  7] 
in  question  were  not  as  a matter  of  law  voluntarily  made  by  the  accused  and 
were  inadmissible  (citing  West  v.  United  States,  20  App.  D.  C.  347). 

(3)  The  record  of  proceedings  in  this  case  further  disclosed  that  subsequent 
to  his  questioning  by  his  commanding  officer  as  referred  to  above,  the  accused 
voluntarily  appeared  before  a board  of  investigation  which  was  conducting  an 
investigation  into  the  alleged  offenses  and  requested  that  he  be  allowed  to  take 
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the  stand.  The  testimony  given  by  the  accused  before  the  board  of  investigation 
was  testified  to  by  an  officer  who  was  a member  and  recorder  of  that  board. 
The  record  showed  that  the  accused  was  properly  w’arned  as  to  his  rights  in  the 
matter  of  taking  the  stand  and  that  he  would  be  furnished  counsel  if  he  so 
desired.  The  accused  did  not  desire  counsel,  and,  notwithstanding  the  warning, 
took  the  stand  and  testified  as  to  his  participation  in  the  alleged  offenses  and 
named  the  other  persons  involved.  Held,  that  the  previous  undue  influence 
attaching  to  the  confessions  made  by  accused  to  his  commanding  officer  did  not 
carry  over  to  the  time  of  the  accused’s  testimony  before  the  board  of  investiga- 
tion. However,  that  was  a question  of  fact  for  the  court  to  determine  in  its 
capacity  as  a jury.  In  this  connection  attention  was  invited  to  the  following 
taken  from  the  syllabus  in  the  case  of  Mangum  v.  United  States,  289  Fed.  Rep. 
213: 

“Where  a confession  of  defendant  is  offered  in  evidence,  it  becomes  neces- 
sary for  the  trial  court  to  ascertain  and  determine,  as  a preliminary  question 
of  fact,  whether  it  was  freely  and  voluntarily  made,  and  whether  a previous 
undue  influence,  if  any,  had  ceased  to  operate  on  the  mind  of  defendant,  and 
in  such  determination  the  court  is  vested  with  a very  large  discretion,  which 
will  not  be  disturbed  on  appeal  unless  an  abuse  thereof  is  shown.” 

(4)  Further  held,  that  the  record  of  proceedings,  irrespective  of  the  errors 
noted  above,  established  a prima  facie  case  against  the  accused.  However,  before 
final  action  was  taken  by  the  Navy  Department  on  the  proceedings,  findings, 
and  sentence  in  this  case,  the  Secretary  of  the  Navy  afforded  the  accused  on  oppor- 
tunity to  request  a new1  trial  in  accordance  with  the  provisions  of  section  741  (g), 
Naval  Courts  and  Boards,  1923  (File:  MM-Turlington,  Robt.  C/A17-20  (320824), 
Oct.  27,  1932). 


CONFINEMENT,  PLACE  OF : policy  of  navy  department  ; scandalous  conduct 

CASES  INVOLVING  MORAL  DEGENERACY. 

Accused  was  convicted,  inter  alia,  of  “Scandalous  conduct  tending  to  the  de- 
struction of  good  morals”  (three  specifications,  involving  moral  degeneracy). 
The  convening  authority  designated  the  naval  prison  at  the  Navy  Yard,  Mare 
Island,  Calif.,  as  the  place  for  the  execution  of  so  much  of  the  sentence  as  related 
to  confinement.  In  this  connection  attention  [P.  8]  was  invited  to  the  Secre- 
tary of  the  Navy’s  letter  of  April  23,  1932  (File  NM/P13-10  ( 820411),  reading  in 
part  as  follows : 

“The  naval  prison,  Portsmouth,  N.  H.,  will  be  designated  for  all  scandalous 
conduct  cases  involving  moral  degeneracy.” 

Accordingly,  the  place  of  confinement  in  this  case  was  changed  to  the  naval 
prison,  Portsmouth,  N.  H.  (File:  MM-Lackey,  Riley  G/A17-20  ( 321024),  Nov.  8, 
1932,  approved  Nov.  9,  1932). 


COURTS  MARTIAL,  GENERAL : trivial  offenses  ; policy  of  navy  department  ; 

FRAUDULENT  ENLISTMENT. 

Where  a private,  U.  S.  Marine  Corps,  was  found  guilty  by  general  court  mar- 
tial of  “Fraudulent  enlistment,”  the  specification  of  the  charge  alleging  the  con- 
cealment from  the  recruiting  officer  of  his  violation  of  a city  ordinance  by  being 
out  after  hours  in  the  city  of  Portland,  Oreg.,  and  his  imprisonment  therefor, 
held,  that  the  offense  committed,  if  any,  was  of  such  a trivial  nature  that  it 
should  not  have  been  made  the  basis  of  trial  by  general  court  martial.  Accord- 
ingly, the  proceedings,  findings  and  sentence  in  this  case  were  disapproved  ( File : 
MM-Wright,  DeWain  H/A17-20  ( 3201)08),  Nov.  15,  1932,  approved  Nov.  22,  1932). 


DESERTION:  trial  by  summary  court  marital  for;  youthful  offenders; 

POLICY  OF  NAVY  DEPARTMENT. 

A summary  court-martial  prisoner,  whose  date  of  birth  was  given  as  August 
16, 1915,  was  found  guilty  of  “Desertion”  and  sentenced  to  be  discharged  from  the 
United  States  naval  service  with  a bad-conduct  discharge.  Held,  that  it  would 
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have  been  more  desirable  to  try  the  accused  under  a specification  for  “Absence 
without  leave”  or  “Absence  over  leave,”  whichever  was  applicable  to  the  circum- 
stances involved.  (See  Bureau  of  Navigation  Circular  Letter  No.  5-26,  January 
20,  1926,  pertaining  to  “Department  policies  in  handling  cases  involving  unau- 
thorized absence  of  enlisted  men.”) 

While  the  law  does  not  limit  trials  under  the  charge  of  “Desertion”  to  general 
courts  martial,  in  order  to  maintain  a uniform  standard  of  punishments  for  the 
offense  “Desertion,”  held , that  it  was  highly  desirable  that  such  cases  be  tried 
only  by  general  courts  martial,  since  “Desertion”  is  generally  looked  upon  as 
being  much  more  serious  than  “Absence  without  leave”  or  “Absence  over  leave” 
(File:  MM-Scott,  Norman  V/A17-21  (321102),  Nov.  2,  1932). 


[P.  9]  HEARSAY  EVIDENCE:  answers  to  interrogatories. 

Where  the  court  over  the  objection  of  the  accused  and  against  the  advice  of 
the  judge  advocate,  admitted  in  evidence  answers  to  certain  interrogatories  which 
on  their  face  were  clearly  hearsay,  but  evidence  of  a similar  character  was  intro- 
duced by  the  testimony  of  other  witnesses  which  was  not  hearsay,  held,  that  this 
error  did  not  substantially  prejudice  the  rights  of  the  accused  (File:  MM-Zim- 
berg,  Maurice/A17-20  ( 320906),  Nov.  2, 1932,  approved  Nov.  8,  1932). 


1.  PROBATION : period  of,  not  extended  by  reason  of  absence  from  duty  due 

to  misconduct. 

2.  DISCHARGE:  illegal — revocation  of;  procedure  to  correct. 

The  Secretary  of  the  Navy  on  February  1,  1929,  remitted  the  sentence  of  dis- 
honorable discharge  in  the  case  of  an  enlisted  man  on  condition  that  he  conduct 
himself  during  a period  of  six  months  in  such  a manner  as,  in  the  opinion  of  his 
commanding  officer,  warranted  his  retention  in  the  naval  service.  On  August  9, 
1929,  the  man  committed  an  offense,  in  consequence  of  which  his  commanding 
officer  directed  that  the  previous  sentence  of  dishonorable  discharge  be  executed, 
and  the  man  was  accordingly  dishonorably  discharged  from  the  service  on  August 
12,  1929. 

(1)  Held,  that  the  probationary  period  in  this  case  had  expired  on  August  9, 
1929,  when  the  man  concerned  committed  the  offense  referred  to;  that  the  fact 
that  he  had  been  absent  from  duty  for  approximately  one  month  during  his 
probationary  period  by  reason  of  disease  which  was  the  result  of  his  own  mis- 
conduct did  not  interrupt  the  running  of  the  probationary  period  ; and  accordingly 
that  the  action  of  his  commanding  officer  in  directing  his  dishonorable  discharge 
for  the  offense  committed  on  August  9,  1929,  was  illegal. 

(2)  Further  held , that  the  proper  procedure  to  be  followed  under  the  circum- 
stances stated  is  for  the  Bureau  of  Navigation  to  recall  the  illegal  discharge  in 
this  case  and  to  issue  a new  discharge  to  the  man  concerned,  as  of  the  date  on 
which  it  is  issued,  with  character  as  warranted  by  the  man’s  record  and  length 
of  service  in  his  current  enlistment  (File:  MM-Braswell,  Cecil  T.  L/A17-20 
(321029),  Nov.  11,  1932,  citing  C.  M.  O.  3,  1931,  p.  29). 


SETTING  ASIDE:  finding  and  sentence,  finding  not  supported  by  evidence, 

SUMMARY  COURT  MARTIAL. 

Accused  was  found  guilty  of  a summary  court-martial  specification,  “Leaving 
station  before  regularly  relieved,”  to  which  he  had  pleaded  not  guilty.  The  proof 
of  the  specification  depended  on  whether  or  not  accused  had  actually  taken  over 
[P.  10]  the  watch  in  question,  and  the  limits  of  the  post  during  watch  of  the 
man  on  duty. 

Uncontradicted  testimony  as  to  the  limits  of  the  post  was  given  by  a number 
of  reliable  witnesses,  all  of  whom  had  been  on  duty  at  the  station  in  question. 
According  to  this  uncontradicted  testimony,  the  limits  of  the  station  in  this  case 
clearly  included  the  spot  where  the  accused  was  found  at  the  time  alleged  in  the 
specification,  and  extended  far  beyond  that  point.  No  evidence  appeared  in  the 
record  that  the  accused  had  otherwise  gone  beyond  the  limits  of  his  station. 
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Therefore,  even  assuming  that  the  accused  had  actually  taken  over  the  watch, 
as  to  which  there  was  contradictory  evidence,  held,  that  the  evidence  adduced  was 
not  sufficient  to  support  a finding  of  guilty  of  the  offense  alleged. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  finding  and 
sentence  (File:  MM-Hoover,  Raymond  F/A17-21  (321118),  Nov.  18,  1932). 


SETTING  ASIDE:  sentence  of  solitary  confinement  on  bread  and  water 

WHERE  EXECUTION  THEREOF  PREVENTED  BY  HEALTH  OF  ACCUSED ; SUMMARY  COURT 

MARTIAL 

Where  a summary  court-martial  prisoner  was  sentenced  to  loss  of  pay  and  soli- 
tary confinement  on  bread  and  water,  the  convening  authority  directed  that  that 
portion  of  the  sentence  involving  solitary  confinement  be  held  in  abeyance  until 
such  time  as  the  medical  officer  might  consider  that  its  execution  would  not  pro- 
duce serious  injury  to  the  health  of  the  accused.  Held,  that  the  action  of  the  con- 
vening authority  was  illegal  in  view  of  the  provisions  of  section  110,  Naval  Courts 
and  Boards  (art.  33,  Articles  for  the  Government  of  the  Navy),  which  limit  the 
discretion  of  the  convening  authority  in  the  circumstances  obtaining  in  this  case 
and  make  the  exercise  of  that  limited  discretion  obligatory.  Accordingly,  the 
portion  of  the  sentence  involving  solitary  confinement  on  bread  and  water  was 
remitted  (File:  MM-Sorrow,  John  R/A17-21  (321118),  Nov.  18,  1932). 


TRIALS  : MULTIPLICITY  OF  ; FINDING  AND  SENTENCE  OF  SECOND  TRIAL  SET  ASIDE. 

Where  the  total  of  the  sentences  awarded  by  two  summary  courts  martial 
exceeded  the  legal  limits  for  one  such  trial  (sec.  107,  N.  C.  & B. ; art.  30,  A.  G.  N. ) 
and  the  record  showed  that  at  the  time  of  the  commission  of  the  offense  alleged  in 
the  second  case,  the  specifications  for  the  first  case  had  not  yet  been  approved 
by  the  commanding  officer  or  the  accused  brought  to  trial  therefor,  the  Secretary 
of  the  Navy  directed  that  the  finding  and  sentence  adjudged  by  the  second  court 
be  set  aside  in  view  of  section  189,  Naval  Courts  and  Boards,  1923  (citing 
C.  M.  O.  6,  1929,  16 ; C.  M.  O.  2,  1930,  16  and  C.  M.  O.  5, 1930,  19 ; File : MM-Lunn, 
George  W/A17-21  (321118),  Nov.  18,  1932). 


[P.  11]  AUTOMOBILES : government  owned,  marine  barracks,  naval  mine 

DEPOT,  YORKTOWN,  VA. — APPLICABILITY  OF  VIRGINIA  STATE  LAW  TO. 

Question  as  to  whether  it  is  necessary  or  desirable  to  have  the  public  vehicles 
at  the  marine  barracks,  naval  mine  depot,  Yorktown,  Va.,  inspected  as  to  brakes, 
windshield  wiper,  headlights,  etc.,  as  now  required  of  private  vehicles  by  section 
109  (a)  of  the  Motor  Vehicle  Code  of  Virginia,  approved  March  26,  1932,  which 
reads  as  follows : 

“The  director  (of  motor  vehicles)  is  authorized  at  any  time  to  compel  the 
owner  of  any  motor  vehicle  or  vehicles  being  operated  upon  a highway  within 
this  Commonwealth,  to  submit  such  vehicle  to  an  inspection  of  its  mechanism 
and  equipment  by  an  official  adjusting  station.” 

The  provisions  of  the  Virginia  law,  above  quoted,  cannot  be  held  to  apply  to 
vehicles  owned  and  operated  by  the  United  States  as  the  regulations  in  question 
are  in  the  nature  of  police  regulations,  and  as  was  held  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Arizona  v.  California  (283  U.  S.  423,  451),  “the 
United  States  may  perform  its  functions  without  conforming  to  the  police  regula- 
tions of  a State.”  (See  also  Johnson  v.  Maryland  254  U.  S.  54.) 

In  view  of  the  foregoing,  held  that  it  is  not  necessary  nor  desirable  to  have  the 
public  vehicles  at  the  marine  barracks,  naval  mine  depot,  Yorktown,  Va.,  inspected 
under  the  Virginia  law  (File:  KP121/N33  (321116),  Nov.  23,  1932). 


1790  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  11—1932] 

AVIATION : clearance  of  non  naval  aircraft  leaving  naval  air  station  ; scope 

OF  BUREAU  OF  AERONAUTICS  MANUAL. 

Question  whether  the  authority  of  the  commanding  officer  of  a naval  air  station 
to  restrain  aircraft  from  leaving  the  naval  air  station  under  his  command  includes 
Government  aircraft  of  departments  other  than  the  Navy,  and  commercial  or 
privately  owned  aircraft. 

Article  1307  (b)  and  (c),  Bureau  of  Aeronautics  Manual,  1927,  provides  relative 
to  this  subject  as  follows : 

“(b)  The  commanding  officer  of  a naval  air  station  will  not  permit  the 
taking  off  from  the  station  under  his  command  of  aircraft  when  the  state  of 
the  weather  or  the  condition  of  the  plane  or  planes  in  question  is  such  as,  in 
his  estimation,  to  jeopardize  the  proposed  flight,  except — 

“(c)  When  fleet  aircraft  are  based  at  a naval  air  station  it  will  not  be 
necessary  for  such  aircraft  to  obtain  clearance  from  the  commanding  officer 
of  that  air  station,  except  [P.  12]  when  flying  has  been  secured  by  order 
of  the  commanding  officer  of  the  air  station.” 

Held,  that  while  the  instructions  contained  in  the  Bureau  of  Aeronautics 
Manual,  1927,  apply  only  to  persons  in  the  naval  service,  nevertheless,  regardless 
of  any  regulations  on  the  subject,  where  the  condition  of  the  weather  or  the  con- 
dition of  the  plane  or  planes  in  question  is  such  that  to  permit  said  plane  or 
planes  to  be  flown  would  endanger  the  lives  of  naval  personnel  on  duty  at  the 
naval  air  station  or  the  property  of  said  station,  the  commanding  officer  of  the 
naval  air  station  is  authorized  to  prohibit  said  plane  or  planes  from  taking  the 
air  under  these  conditions. 

Further  held,  that  where  the  station  had  been  closed  on  account  of  the  condi- 
tion of  the  landing  field  or  by  orders  issued  from  proper  authority  for  any  reason, 
the  commanding  officer  of  the  naval  air  station  would  be  authorized  to  prohibit 
either  commercial  or  privately  owned  aircraft  from  taking  off  from  that  station, 
regardless  of  the  condition  of  the  weather  or  the  plane  or  planes  involved.  Where, 
however,  the  only  matter  involved  is  the  safety  of  the  pilot  or  his  plane,  the 
commanding  officer  of  a naval  air  station  is  without  authority  to  prohibit  a 
commercial  or  privately  owned  aircraft  from  taking  the  air  on  account  of  the 
state  of  the  weather  or  the  condition  of  the  plane  or  planes  in  question  (File: 
VZ/A4-3  (321116),  Nov.  28,  1932,  considering  also  art.  1336,  Bu.  Aero.  Manual, 
1927). 


COURTS,  CIVIL : designation  of  officer  as  amicus  curiae  in  court  of  claims. 

The  Navy  Department  will  not  initiate  action  having  for  its  purpose  the  desig- 
nation of  an  officer  to  appear  in  the  Court  of  Claims  as  amicus  curiae,  there  to 
disclose  the  interests  of  the  Navy  or  Marine  Corps  in  the  issues  involved,  in 
opposition  to  the  Department  of  Justice  in  the  defense  of  a suit  against  the 
United  States  (File:  Lll-15/00  ( 310924),  Nov.  23,  1932,  citing  16  Op.  Atty.  Gen. 
478  and  sec.  109  of  the  U.  S.  Criminal  Code). 


MUSEUMS : loan  or  gift  of  eelics  ; war  memorial  commission  of  the  state 

OF  VIRGINIA. 

The  act  of  May  26,  1928  ( 45  Stat.  773;  50  U.  S.  C.,  sec.  67),  authorizes  the 
Secretary  of  the  Navy,  in  his  discretion,  to  loan  or  give  to  State  museums  con- 
demned or  obsolete  material  which  may  not  be  needed  in  the  naval  service. 

Held,  that  the  War  Memorial  Commission  of  Virginia  (see  Virginia  Code  of 
1930,  par.  61  (c) ),  which  has  created  in  Richmond  a permanent  memorial  with  a 
room  set  aside  for  exhibiting  articles  reminiscent  of  the  World  War,  is  an  organi- 
zation coming  within  the  purview  of  the  above-mentioned  act  (File : P6-5  ( 321028), 
Nov.  16,  1932). 
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IP.  13]  NAVAL  PETROLEUM  RESERVES : compensatory  royalty — liabil- 
ity of  government’s  lessee  to  pay,  in  case  of  failure  to  drill 

OFFSET  WELLS. 

Held,  that  the  Government  is  entitled  to  compensatory  royalty  for  drainage 
of  oil  and  gas  from  lands  within  the  naval  petroleum  reserves  when  such  drainage 
is  considered  due  to  the  failure  of  the  Government’s  lessee  promptly  to  drill  a well 
offsetting  the  line  well  drilled  on  adjacent  privately  owned  property.  Such 
compensatory  royalty  is  due  from  the  date  that  the  drainage  occurred  from  the 
Government  land  (File:  NZ8  (A-2)/L4-3  (17)  (320702),  Nov.  14,  1932). 


NAVY  MAIL  CLERKS : additional  compensation,  enlisted  man  performing 

duties  but  not  properly  designated  ; retroactive  designation. 

Where  an  enlisted  man  was  nominated  as  Navy  mail  clerk  and  actually  per- 
formed duties  as  such  from  September  17,  1932,  until  November  1,  1932,  but  was 
not  properly  designated  a Navy  mail  clerk  by  the  Post  Office  Department,  held , 
that  he  is  not  entitled  to  additional  compensation  for  this  period.  Further  held , 
that  this  man  cannot  now  be  designated  a mail  clerk  to  cover  duty  for  the  period 
in  question  (citing  Alnav  Five,  Feb.  18,  1932;  J.  A.  G.  dispatch,  File  MM-Holt, 
Jack  A/L13-1  (321102),  Nov.  3,  1932). 


RECORD  OF  PROCEEDINGS:  board  of  investigation;  exhibits;  procedure 
where  charts  referred  to  in  testimony. 

In  the  testimony  before  a board  of  investigation  to  inquire  into  and  report 
upon  a collision  between  a naval  vessel  and  a merchant  vessel,  repeated  refer- 
ences were  made  to  “Chart  Number  541.”  This  chart  was  at  no  time  introduced 
as  an  exhibit  nor  was  it  attached  to  the  record. 

While  this  omission  was  not  of  such  a nature  as  to  invalidate  the  proceedings 
of  the  board,  nevertheless  it  makes  it  most  difficult  for  the  convening  and  review- 
ing authorities  to  follow  the  testimony,  particularly  in  cases  where  witnesses 
have  noted  positions,  courses,  and  speeds  on  the  chart  as  was  done  in  this  case. 
Where  charts  are  used  in  proceedings  of  this  nature,  they  should  invariably 
be  introduced  as  exhibits,  if  properly  admissible  and  should  be  attached  to 
the  record  (File:  VX19/A17-25  (321005),  Oct.  12,  1932,  approved  Nov.  15,  1932). 


SELECTION : boards,  staff  corps  ; legality  of  ordering  retired  rear  admirals  to 

SERVE  ON,  DURING  FISCAL  YEAR  1933  ; INTERPRETATION  OF  NAVAL  APPROPRIATION 

ACT  OF  JUNE  30,  1932. 

The  Naval  Appropriation  Act  for  the  fiscal  year  1933,  approved  June  30,  1932 
(47  Stat.  431),  provides  in  part  as  follows: 

“And  no  part  of  such  sum  shall  be  available  to  pay  active  duty  pay  and 
allowances  to  officers  in  excess  of  four  on  the  retired  list.” 

[P.  14]  In  the  absence  of  a provision  in  said  appropriation  act  that  not  more 
than  four  retired  officers  should  be  employed  on  active  duty  during  the  fiscal  year 
1933,  it  would  follow  that  Congress  did  not  intend  by  the  above-quoted  provision 
to  restrict  the  Navy  Department’s  authority  to  order  retired  officers,  with  their 
consent,  to  active  duty  during  the  fiscal  year.  Therefore,  held,  that  retired  rear 
admirals  of  the  Civil  Engineer  Corps  of  the  Navy  may  legally  be  ordered,  with 
their  consent,  to  active  duty  during  the  fiscal  year  1933,  for  the  purpose  of  serving 
on  a selection  board  to  be  convened  for  recommending  the  election  of  a rear 
admiral  in  that  corps,  and,  furthermore,  that  a selection  board  so  convened  would 
be  constituted  in  accordance  with  existing  requirements  of  law  providing  for 
the  composition  of  such  selection  boards.  (See  act  of  June  10,  1926,  sec.  2 (44 
Stat.  717;  U.  S.  C.,  Supp.  V,  title  34,  sec.  348a).) 

Further  held,  that  no  disbursing  officer  would  be  authorized  to  pay  any  claim 
for  active  duty  pay  and  allowances  which  might  be  submitted  to  him  under  the 
circumstances  stated  above,  chargeable  against  the  naval  appropriation  for  the 
fiscal  year  1933  (File:  EN/A17-31  (321115),  Nov.  22,  1932). 
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[P.  5]  CONFINEMENT:  place  of;  policy  of  navy  department  where  dis- 
honorable discharge  mitigated  on  probation. 

Sentence  of  a general  court  martial  included  reduction  in  rating,  confinement 
for  twelve  months,  dishonorable  discharge,  and  accessories.  The  convening  au- 
thority mitigated  the  dishonorable  discharge  on  probation  during  confinement 
and  for  an  additional  period  of  twelve  months  thereafter.  The  naval  prison, 
Mare  Island,  Calif.,  was  designated  as  the  place  of  confinement. 

Since  it  is  contrary  to  the  policy  of  the  Navy  Department  to  have  men  serving 
in  naval  prisons  who  are  not  to  be  discharged  upon  completion  of  the  sentence 
of  confinement  in  other  than  an  honorable  status,  the  Secretary  of  the  Navy  desig- 
nated the  receiving  ship,  San  Francisco,  Calif.,  as  the  place  of  confinement  for 
the  unexpired  portion  of  the  sentence  (File:  MM-Shadix,  Gervise  W/A17-20 
(321102),  Dec.  12,  1932,  approved  Dec.  19,  1932,  citing  C.  M.  O.  2,  1929,  pp.  9-10). 


[P.  6]  HEARSAY  EVIDENCE : statement  made  by  third  party  not  in  pres- 
ence of  accused. 

Accused,  who  was  charged  with  “Theft,”  objected  to  the  following  testimony 
by  a witness  for  the  prosecution,  but  his  objection  was  not  sustained : 

“The  pawnbroker  and  his  assistant  identified  the  sweater  as  the  one  that 
the  man  pawning  the  watch  in  question  bought.” 

Held,  that  the  ruling  of  the  court  in  not  sustaining  accused’s  objection  in  this 
instance  was  in  error,  since  the  testimony  of  the  witness  was  clearly  hearsay  and 
inadmissible  (citing  sec.  349,  par.  3,  N.  C.  & B.,  1923). 

If  the  pawnbroker  in  the  instant  case  had  made  the  identification  in  the  pres- 
ence of  the  accused,  then  the  testimony  objected  to  would  have  been  admissible 
(citing  0.  M.  O.  4,  1929,  p.  15).  Since  the  facts  showed  that  this  was  not  the 
case,  the  objection  by  the  accused  should  have  been  sustained. 

Evidence  concerning  this  matter  could  properly  have  been  adduced  from  testi- 
mony of  the  pawnbroker.  In  view  of  the  fact  that  the  pawnbroker  was  later 
called  as  a witness  and  testified  regarding  this  point,  the  ruling  in  question  did 
not  substantially  prejudice  the  rights  of  the  accused  (File:  MM-Baggett,  Jas. 
L/A17-20  (321103),  Nov.  30,  1932,  approved  Dec.  6,  1932). 


SETTING  ASIDE:  proceedings,  findings,  and  sentence;  summary  court 
martial  criticized  for  accepting  plea  of  guilty;  discretionary  power  of 
reviewing  authority. 

Where  accused  pleaded  guilty  to  certain  summary  court-martial  specifications, 
and  was  sentenced  to  be  discharged  with  a bad-conduct  discharge,  the  pro- 
ceedings, findings,  and  sentence  were  approved  by  the  convening  authority  but 
were  disapproved  by  the  immediate  superior  in  command,  who  stated  that  in 
general  in  cases  of  this  kind  the  court  should  require  a plea  of  not  guilty  in 
order  that  the  circumstances  might  become  a matter  of  record,  as  it  was  pos- 
sible that  the  accused  might  have  desired  a discharge  and  adopted  this  method 
to  get  it,  or  that  he  might  have  been  under  suspicion  by  his  shipmates  without 
proof  of  any  kind  and  been  willing  to  accept  a discharge  to  escape  disagreeable 
conditions.  Held,  that  the  convening  authority  and  immediate  superior  in 
command  have  the  power  to  disapprove  the  findings  and  sentence  of  a summary 
court  martial  according  to  their  judgment,  in  the  exercise  of  which  they  cannot 
be  directed  by  any  superior  (citing  C.  M.  O.  12,  1927,  p.  17)  ; that  the  proceed- 
ings, findings,  and  sentence  and  the  actions  of  the  convening  authority  and 
immediate  superior  in  command  are  legal;  but  since  there  was  nothing  in  the 
record  indicating  that  the  possibilities  stated  by  the  immediate  superior  in 
command  existed  except  in  imagination,  the  reason  for  permitting  [P.  7] 
them  to  outweigh  the  finding  of  the  court  and  the  approval  of  the  convening 
authority  was  not  clear  (File:  MM-Popp,  Michael  N/A17-21  (321115),  Nov. 
15,  1932,  approved  Dec.  1,  1932). 
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IB  AND  S : navy,  participation  of  navy  band  orchestra  in  dance  of  national 

SOJOURNERS. 

Held,  that  an  orchestra  of  the  United  States  Navy  Band  might  legally  play 
for  a dance  to  be  held  by  the  National  Sojourners,  Washington  Chapter  No.  3, 
in  the  Sail  Loft  at  the  Navy  Yard,  Washington,  D.  C.,  (File:  A15-2/EM-Wash., 
D.  C.  (321128),  Dec.  2,  1932,  considering  act  of  May  13,  1908,  35  Stat.  153; 
act  of  June  3,  1916,  39  Stat.  188;  34  U.  S.  C.,  sec.  449). 


ENLISTMENT:  term  of.  making  good  time  lost  in  confinement  where  un- 
der void  sentence. 

An  enlisted  man  of  the  Marine  Corps  was  tried  and  convicted  by  court 
martial,  the  sentence  including  confinement.  He  was  later  released  on  writ 
of  habeas  corpus  on  the  ground  that  the  court  martial  was  without  jurisdiction 
in  the  case. 

Held,  that  the  time  spent  by  this  man  in  confinement  awaiting  trial  and 
disposition  of  his  case  and  serving  sentence  was  not  time  lost  for  which  he 
should  be  denied  credit  in  the  computation  of  his  longevity  pay  (File:  MM- 
Davis,  Tonkin  S/A17-20  (321206),  December  14,  1932). 


JURISDICTION : STATE  over  naval  reservations  within  its  boundaries  ; 

STATE  LAWS  RELATING  TO  SANITARY  INSPECTION. 

Held,  that  the  laws  of  Virginia  relating  to  sanitary  inspection  do  not  have 
any  application  to  houses  within  the  Navy  mine  depot,  Yorktown,  Va.,  which  is 
a place  within  the  exclusive  jurisdiction  of  the  United  States  (File:  NT3- 
2/P2-4  (321207),  Dec.  23,  1932). 


NAVAL  RESERVE:  week-end  cruises;  status  in  relation  to  authorized 

TRAINING  DUTY. 

Week-end  cruises  performed  by  officers  or  men  of  the  Naval  Reserve  are 
regarded  by  the  Navy  Department  as  authorized  training  duty  without  pay, 
within  the  meaning  of  section  14  of  the  [P.  8]  Naval  Reserve  Act  of  Feb- 
ruary 28,  1925  (43  Stat.  1084;  34  U.  S.  C.,  sec.  762;  File:  QR/L13-2  (22) 
(321004),  Dec.  20,  1932,  citing  hearings  before  Senate  Committee  on  Naval 
Affairs,  March  19,  1924,  p.  30;  id.,  p.  125;  hearings  before  House  Committee 
on  Naval  Affairs,  May  20,  1924,  p.  2596). 
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[P.5]  1.  CONDUCT  UNBECOMING  AN  OFFICER  AND  A GENTLEMAN: 

ELEMENTS  OF. 

2.  CHARGES  AND  SPECIFICATIONS:  specification  to  be  laid  under 

MORE  SPECIFIC  CHARGE  PROVIDED;  ASSAULT;  CONDUCT  UNBECOMING  AN 

OFFICER  AND  A GENTLEMAN. 

3.  CHARGES  AND  SPECIFICATIONS:  specification  defective;  alle- 

gation as  TO  PLACE  OMITTED. 

4.  SETTING  ASIDE : finding  on  specification,  specification  not  sup- 

porting charge;  sentence  of  dismissal,  trivial  OFFENSE. 

Lieutenant  (Junior  Grade)  Edward  O.  Andersen,  Dental  Corps,  U.  S.  Navy,  was 
tried  by  general  court  martial  by  order  of  tlie  commander  cruisers,  Scouting 
Force,  U.  S.  Fleet,  on  board  the  U.  S.  S.  Louisville  on  November  15,  1932,  on  two 
charges.  He  was  acquitted  of  charge  I and  convicted  of  charge  II,  “Conduct  un- 
becoming an  officer  and  a gentleman,”  the  specifications  of  which  charge,  as  found 
proved  by  the  court,  read  as  follows : 

“Specification  I. — In  that  Edward  O.  Andersen,  now  an  assistant  dental 
surgeon,  Dental  Corps,  U.  S.  Navy,  with  the  rank  of  lieutenant  (junior  grade), 
while  so  serving  on  board  the  U.  S.  S.  Richmond , did,  on  or  about  June  15, 
1932,  in  the  city  of  Long  Beach,  California,  on  a public  bus,  unduly  press  his 
acquaintance  upon  one  Evelyn  Lorraine  Kritzmire,  alias  Evelyn  Lorraine 
Clements,  and  her  mother,  Mrs.  J.  Clements,  and  further  he,  the  said  Ander- 
sen, did,  uninvited  and  over  the  protest  of  the  said  Kritzmire,  alias  Clements, 
accompany  them  to  the  home  of  one  Mrs.  Melville,  with  whom  he,  the  said 
Andersen,  was  unacquainted,  and  did  therein  and  thereby  exhibit  a disre- 
gard for  the  decorum  and  propriety  required  of  an  officer  and  a gentleman. 

[P.  6]  “ Specification  II. — In  that  Edward  O.  Andersen,  now  an  assistant 

dental  surgeon,  Dental  Corps,  U.  S.  Navy,  with  the  rank  of  lieutenant  (junior 
grade),  while  so  serving  on  board  the  U.  S.  S.  Richmond,  did,  on  or  about 
June  15,  1932,  in  the  private  home  of  Mrs.  Melville,  upon  asking  one  Evelyn 
Lorraine  Kritzmire,  alias  Evelyn  Lorraine  Clements,  to  dance  and  being  re- 
fused, attempt  to  force  her,  the  said  Kritzmire,  alias  Clements,  to  dance  by 
gripping  her  wrist,  and  did  not  relinquish  his  grip  until  she,  the  said  Kritz- 
mire, alias  Clements,  did  slap  his,  the  said  Andersen’s,  face,  therein  and 
thereby  he,  the  said  Andersen,  did  exhibit  a disregard  for  the  decorum  and 
propriety  required  of  an  officer  and  a gentleman.” 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  Navy 
and  from  the  United  States  naval  service.  Five  of  the  seven  members  of  the 
court  recommended  the  accused  to  the  clemency  of  the  convening  authority  “in 
consideration  of  his  inexperience  in  the  naval  service  and  absence  of  evil  motive.” 

On  December  12,  1932,  the  convening  authority  approved  the  proceedings,  find- 
ings, and  sentence,  and  in  conformity  with  article  53  of  the  Articles  for  the  Govern- 
ment of  the  Navy,  referred  the  record  to  the  Secretary  of  the  Navy  for  transmis- 
sion to  the  President.  However,  he  recommended  “that  the  sentence  of  dismissal 
be  remitted  on  the  condition  that  the  accused  conduct  himself  in  a manner  satis- 
factory to  the  Secretary  of  the  Navy  during  a period  of  five  years;  otherwise, 
the  sentence  to  be  executed  at  any  time  during  the  said  period  at  the  discretion 
of  the  Secretary  of  the  Navy.” 

On  January  6, 1933,  the  Judge  Advocate  General,  in  acting  on  this  record,  stated 
in  part  as  follows : 

“2.  The  accused  made  timely  objection  to  specifications  1 and  2 of  charge 
II  on  the  following  ground  : 

‘generally,  because  the  specifications  contain  errors  both  of  substance  and 
of  form ; specifically  as  to  both  specifications,  first,  because  the  specifications 
do  not  support  the  charge.  Secondly,  because  they  are  duplicitous.  Thirdly, 
because  they  are  vague  and  indefinite.  Specification  1 alleges  conclusions 
instead  of  facts.  It  fails  to  set  out  the  facts  to  show  the  manner  in  which 
the  accused  is  alleged  to  have  forced  his  attentions  on  the  young  woman 
and  her  mother.’ 

(1)  “3.  The  elements  of  the  charge  of  ‘Conduct  unbecoming  an  officer  and  a 
gentleman’  are  set  forth  in  section  273,  Naval  Courts  and  Boards,  1923,  and 
are  quoted  in  part  as  follows : 
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[P.  7]  “ ‘The  conduct  contemplated  is  action  or  behavior  in  an  official 

capacity  which,  in  dishonoring  or  disgracing  the  individual  as  an  officer, 
seriously  compromises  his  character  and  standing  as  a gentleman ; or  action 
or  behavior  in  an  unofficial  or  private  capacity  which,  in  dishonoring  or 
disgracing  the  individual  personally  as  a gentleman,  seriously  compromises 
his  position  as  an  officer  and  exhibits  him  as  morally  unworthy  to  remain  a 
member  of  the  honorable  profession  of  arms.’ 

“4.  In  deliberating  upon  the  objections  made  by  the  accused,  consideration 
must  be  given  to  the  seriousness  of  the  charge  and  the  elements  comprising 
the  offense  set  forth  above.  In  this  connection  attention  is  called  to  the 
following  excerpt  from  page  99,  Naval  Digest,  1916,  6: 

“ ‘Sentence  should  include  dismissal — Congress  by  law  has  provided  that 
any  officer  of  the  Army  convicted  of  “Conduct  unbecoming  an  officer  and  a 
gentleman  “shall  be  dismissed  from  the  service”  (sec.  1342,  art.  61,  Rev. 
Stat.),  thus  making  a sentence  of  dismissal  mandatory  upon  conviction  of  the 
offense  named  in  Army  cases. 

“ ‘While  there  is  no  similar  statutory  enactment  with  reference  to  the  Navy, 
the  foregoing  is  sufficient  evidence  of  how  seriously  this  particular  offense  has 
been  regarded  by  Congress. 

“ ‘A  court  martial  composed  of  naval  officers  should  not  refuse  to  accept 
for  the  service  of  which  they  are  members  the  standard  fixed  by  law  to  which 
officers  of  the  Army  must  conform  in  order  to  retain  their  commissions  (File 
26251-11181,  Sec.  Navy,  Dec.  17,  1915;  G.  C.  M.,  Rec.  31436;  C.  M.  O.  49, 
1915,  23;  see  also  File  13673-3728,  J.  A.  G.,  Mar.  17,  1916;  C.  M.  O.  12,  1916, 
1-2;  Court,  169).’ 

“5.  In  reviewing  a court  martial  of  an  Army  officer  charged  with  ‘Conduct 
unbecoming  an  officer  and  a gentleman,’  a former  Attorney  General  held  as 
follows : 

“ ‘Undoubtedly  charges  of  mere  indecorum  should  not  be  (and  I believe 
they  never  are)  made  the  basis  of  prosecutions  under  the  sixty-first  article 
of  war.  The  punishment  annexed  to  a conviction  under  that  article  clearly 
indicates  that  prosecutions  under  it  should  be  limited  to  the  more  serious 
class  of  offenses’  (18  Op.  Atty.  Gen.  113-118). 

“6.  The  gist  of  specification  1 is  contained  in  the  last  two  lines  quoted  as 
follows : 

“ ‘and  did  therein  and  thereby  exhibit  a disregard  for  the  decorum  and 
propriety  required  of  an  officer  and  a gentleman.’  (Italics  supplied.) 

[P.  8]  “It  is  thus  apparent  that  acts  of  mere  indecorum  are  alleged, 
which  in  the  opinion  of  this  office  are  insufficient  to  support  such  a serious 
charge.  It  is  therefore  recommended  that  the  finding  on  specification  1 of 
charge  II  be  set  aside. 

(2)  “7.  It  is  the  opinion  of  this  office  that  the  second  specification  under 
charge  II  should  more  properly  have  been  laid  under  the  charge  of  ‘Assault,’ 
as  provided  in  section  295,  Naval  Courts  and  Boards,  1923.  While  it  is 
undoubtedly  true  that  the  same  conduct  constituting  an  offense  elsewhere  pro- 
vided for  will  support  the  general  charge  of  ‘Conduct  unbecoming  an  officer 
and  a gentleman’  since  ‘to  commit  a crime  of  any  sort  is,  to  say  the  least  of 
it,  in  general,  unofficerlike  and  ungentleinanly  conduct’  (6  Op.  Atty.  Gen. 
413-415),  but  when  the  offense  is  one  specifically  provided  for,  it  is  properly 
preferred  under  the  specific  charge,  and  not  under  a general  charge.  If  the 
proper  specific  charge  cannot  be  found,  then  and  then  only  may  it  properly 
be  charged  under  one  of  the  general  charges  (sec.  195,  Naval  Courts  and 
Boards,  1923).  To  hold  otherwise  would  in  effect  make  it  possible  for  con- 
vening authorities  to  lay  an  offense  committed  by  an  officer  under  the  gen- 
eral charge,  and  thus  make  it  practically  mandatory  upon  the  court  to 
adjudge  a sentence  of  dismissal  for  any  offense  that  an  officer  might  commit. 

(3)  “8.  It  is  also  noted  that  this  specification  fails  to  make  any  allegations 
as  to  place.  In  view,  however,  of  the  fact  that  the  accused  was  represented 
by  competent  counsel  and  did  not  object  on  this  ground  the  accused  must  be 
considered  to  have  waived  this  defect,  particularly  since  the  specification 
contained  sufficient  information  fairly  to  apprise  the  accused  of  the  offense 
intended  to  be  charged  (sec.  210,  Naval  Courts  and  Boards,  1923). 

“9.  In  view  of  the  fact  that  the  limitations  of  punishment  approved  by  the 
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President  for  the  charge  of  ‘Assault’  extend  to  dismissal  for  an  officer,  the 
sentence  adjudged  by  the  court  is  legal. 

“10.  Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  are  legal.” 

On  January  11,  1933,  the  Chief  of  the  Bureau  of  Navigation  placed  the  follow- 
ing remarks  on  the  record : 

* * * 

“2.  The  bureau  notes  that  the  offense  of  which  the  accused  was  found 
guilty  is  simple  assault.  The  specifications  found  ‘proved  in  part’  reduce 
the  character  of  the  simple  assault  to  such  minor  limits  the  Bureau  is  con- 
vinced [P.  9]  that  a sentence  of  dismissal  is  not  warranted  in  that  they 
fail  to  support  in  an  adequate  manner  the  serious  charge  of  ‘Unbecoming 
conduct.’ 

“3.  For  the  foregoing  reason  the  Bureau  recommends  approval  of  the  pro- 
ceedings and  findings  in  the  attached  case,  but  recommends  disapproval  of 
the  sentence.” 

(4)  On  January  16,  1933,  the  Secretary  of  the  Navy  approved  the  remarks  and 
recommendation  of  the  Judge  Advocate  General  in  this  case,  and  accordingly  set 
aside  the  finding  on  specification  1 of  charge  II.  In  view  of  the  remarks  of  the 
Judge  Advocate  General  and  the  recommendation  of  the  Chief  of  the  Bureau  of 
Navigation,  the  Secretary  of  the  Navy  also  set  aside  the  sentence. 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  offense  ; joy  riding  in  foreign  country  ; SUMMARY  court  martlal. 

Accused  pleaded  guilty  to  a summary  court-martial  specification  alleging  that 
he  “did,  on  or  about  October  12,  1932,  in  the  city  of  Shanghai,  China,  wrongfully 
and  wilfully  take  and  drive  a Ford  automobile  taxi  number  18164,  the  property 
of  one  Pau  Ziang,  Kwei,  a chauffeur  in  said  city,  without  the  permission  of  the 
said  Pau  Ziang  Kwei.” 

Held,  that  the  above  specification  was  fatally  defective  in  that  it  failed  to 
allege  an  offense  against  the  accused.  To  properly  allege  an  offense  of  this  kind 
the  requirements  of  section  272,  Naval  Courts  and  Boards,  1923,  must  be  strictly 
complied  with.  For  the  proper  form  of  pleading  in  such  cases  the  sample  specifi- 
cation given  in  section  284,  Naval  Courts  and  Boards,  1923,  should  be  followed. 
Inasmuch  as  the  irregularities  described  in  the  specification  under  consideration 
took  place  in  China,  a foreign  country,  and  a court  martial  could  not  take  judi- 
cial notice  of  the  laws  of  that  country,  and  since  there  is  no  specific  law  of  China, 
or  any  local  regulation  or  order  shown  to  have  been  violated,  the  acts  charged  do 
not  allege  an  offense. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding  on 
this  specification  be  set  aside.  Attention  was  invited  to  C.  M.  O.  5,  1931,  page 
28,  wherein  is  set  out  the  desirability  of  the  promulgation  of  a ship  or  station 
order  covering  this  offense,  together  with  an  example  of  an  appropriate  order 
(File:  MM-Crosby,  Orrin  Howard/A17-21  (330127),  Jan.  27,  1933). 


[P.  10]  ACCOUNTING:  quasi-public  or  private  moneys;  inspection  of  ac- 
counts OF  WELFARE  OFFICER,  NAVAL  HOME,  PHILADELPHIA,  PA.,  BY  REPRESENTATIVES 
OF  THE  GENERAL  ACCOUNTING  OFFICE. 

Moneys  comprising  the  Naval  Home  Welfare  Fund  consist  of  money  voluntarily 
contributed  by  the  beneficiaries  of  the  Naval  Home ; funds  of  beneficiaries  held 
for  safekeeping  upon  their  personal  request ; and  individual  bank  accounts  of 
those  beneficiaries  desiring  to  avail  themselves  of  the  services  of  the  Welfare 
Officer,  which  can  be  withdrawn  by  the  beneficiaries  at  any  time.  (See  in  this 
connection  par.  183,  Regulations  of  the  U.  S.  Naval  Home,  Philadelphia,  Pa., 
1929  edition.)  They  are  not  public  funds,  and  therefore  permission  to  inspect 
these  funds  was  denied  an  authorized  representative  of  the  General  Accounting 
Office  in  accordance  with  the  established  policy  of  the  Navy  Department  in  such 
matters  (citing  C.  M.  O.  11,  1931,  p.  10;  File:  NV1/L10-5  (330104),  Jan.  7,  1933). 
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PUBLIC  PROPERTY : lease  of  helium  cylinders  by  navy  department. 

Proposal  was  submitted  by  a certain  chemical  company  with  regard  to  com- 
pressed gas  cylinders  of  the  Navy  Department,  which  proposal  was  stated  by 
said  company  to  be  “an  offer  to  contract  for  the  custody,  preservation,  main- 
tenance, and  transportation  of  the  gas  cylinders  in  question.”  The  proposal 
then  stipulated  that  in  consideration  of  relieving  the  Navy  Department  of  the 
cost  and  responsibility  of  these  activities,  said  company  was  to  be  accorded  the 
right  to  make  use  of  the  cylinders;  further,  that  as  surety  or  guarantee  of 
faithful  performance  under  the  contract  and  for  the  transportation,  redelivery, 
■etc.,  of  the  cylinders,  they  would  undertake  to  make  certain  payments  to  the 
Navy. 

The  above  proposal  amounted  to  either  (a)  a contract  for  furnishing  services 
and  material,  or  (&)  a lease  for  the  use  of  Government  property  for  a stated 
consideration. 

A contract  for  services  involving  the  custody,  preservation,  maintenance,  and 
transportation  of  Navy-owned  cylinders  should  be  submitted  to  public  competi- 
tion under  section  3709,  Revised  Statutes  (41  U.  S.  C.,  sec.  5),  and  award 
thereunder  made  to  the  lowest  responsible  bidder  and  the  cost  of  procuring 
such  services  defrayed  from  the  appropriations  of  the  Bureau  of  Aeronautics. 
It  was  further  pointed  out  that  such  a contract  would  be  objectionable  on  the 
following  grounds : 

[P.  11]  It  would  subject  the  Navy  Department  to  criticism  on  the 
ground  that  it  was  showing  favoritism  to  one  particular  company  to  the 
prejudice  of  other  parties. 

An  allowance  having  been  made  in  the  naval  appropriation  bill  for  the 
fiscal  year  1933,  as  indicated  by  the  hearings  thereon,  for  “$10,000  to  take 
care  of  miscellaneous  expenses  incident  to  the  repair  and  upkeep  of  helium 
containers,”  to  contract  for  the  procurement  of  such  facilities  in  consider- 
ation of  turning  the  cylinders  themselves  over  to  private  parties  for  the 
use  and  benefit  of  such  parties  would  have  the  practical  effect  of  relieving 
the  naval  appropriations  from  the  expense  of  providing  such  facilities  and 
to  that  extent  would  augment  the  amounts  authorized  by  the  Congress  for 
the  necessary  activities  of  the  Bureau  of  Aeronautics. 

If  the  proposition  is  one  of  lease,  legal  authority  does  not  exist  for  the  leasing 
of  personal  property  such  as  cylinders  (citing  32  Op.  Atty.  Gen.  78;  J.  A.  G. 
memo,  of  July  16,  1924,  File  29450-57 : J.  A.  G.  memo,  of  Dec.  8,  1932,  File 
JC2/L11-3  (321205)).  That  this  proposal  does  amount  to  a lease,  see  Words 
and  Phrases,  2d  series,  vol.  3,  p.  54.  (See  also  in  this  connection,  8 Comp.  Gen. 
628-631.) 

In  view  of  the  foregoing,  held , that  the  proposal  of  the  chemical  company 
referred  to  above  may  not  be  legally  accepted  in  the  absence  of  statutory  author- 
ity unless  the  cylinders  are  to  be  used  exclusively  for  furnishing  gas  to  the 
Navy,  in  which  case  the  contract  should  be  subject  to  public  competition  (File; 
J C2/L11-3  (321025),  Jan.  9,  1933). 

C.  M.  O.  2—1933 

[P.  5]  CHARGES  AND  SPECIFICATIONS;  specification  defective,  falling 
to  allege  an  offense  ; proceedings,  findings,  and  sentence  set  aside  ; 
DECK  court;  (using  butter  to  remove  paint  spots  from  uniform.) 

The  following  deck-court  specification  was  held  fatally  defective,  and  the  pro- 
ceedings, findings,  and  sentence  set  aside,  in  that  it  failed  to  allege  an  offense 
since  it  did  not  state  facts  which  constitute  a violation  of  a law,  regulation,  or 
custom  of  the  service. 

“In  that , been  lawfully  ordered  by then  a lieutenant,  U.  S. 

Navy, , to  remove  paint  spots  from  a blue  uniform,  did  on  the  date 

and  place  aforesaid,  through  reprehensible  ignorance  and  carelessness  apply 
butter  to  the  said  uniform  in  such  a manner  as  to  cause  grease  spots  to 
appear  thereupon.” 

(File;  MM-Mangliomot,  Marcos/A17-22  (330214),  February  14,  1933.) 

219891 — 40— vol.  2 43 


1798  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  2—1933] 


FINDINGS : exceptions  and  substitutions — lesser  included  offense  of  charge 

FOUND  PROVED  ; FORM. 

Accused  having  been  charged  with  “Desertion,”  the  court  found  the  specifica- 
tion of  the  charge  proved  except  the  words  “did  on  or  about  October  26,  1932, 
desert  from  said  barracks  and  from  the  U.  S.  naval  service  and  did  remain  a 
deserter,”  which  words  were  found  not  proved,  and  for  which  the  court 
substituted  the  words  “having  been  granted  leave  of  absence  from  his  station 
and  duty  at  said  barracks  to  which  he  had  been  regularly  assigned,  said  leave  to 
expire  on  or  about  October  26,  1932,  did  fail  to  return  to  his  station  and  duty 
as  aforesaid  upon  the  expiration  of  said  leave,  and  did  remain  absent  from  the 
U.  S.  naval  service,”  which  words  were  found  proved. 

To  support  the  charge  of  “Absence  from  station  and  duty  after  leave  had 
expired,”  the  amended  finding  should  have  included  at  the  end  of  the  words 
substituted,  the  words,  “without  leave  from  proper  authority.”  In  this  con- 
nection, attention  was  directed  to  section  881,  Naval  Courts  and  Boards,  1923, 
for  a proper  wording  of  the  exceptions  and  substitutions  in  such  a case  as  this, 
and  further  to  section  682,  Naval  Courts  and  Boards,  1923,  which  states  that 
care  must  be  taken  that  the  words  forming  the  gist  of  the  lesser  included 
offense  are  found  proved. 

In  view  of  the  foregoing,  the  court  was  directed  to  reconvene  for  the  purpose 
of  setting  out  in  the  record  of  proceedings  in  revision  its  findings  after  con- 
sidering section  881,  Naval  Courts  and  Boards,  1923  (File:  MM-McLaughlin, 
Laure  M/A17-20  (330113),  February  20,  1933). 


[P.6]  1.  RECORD  OF  PROCEEDINGS:  errors  which  do  not  invalidate; 

SUMMARY  COURT  MARTIAL. 

2.  CHARGES  AND  SPECIFICATIONS:  specification  defective;  false- 
hood. conclusion  of  pleader  ; summary  court  martial. 

(1)  The  following  errors  and  omissions  were  noted  in  the  record  of  pro- 
ceedings of  a summary  court  martial,  and  while  held  technical  only,  were 
pointed  out  for  the  information  and  future  guidance  of  the  immediate  superior 
in  command,  the  convening  authority,  and  the  members  of  the  court : 

The  precept  ordered  the  court  to  convene  on  board  the  U.  S.  S.  King , whereas 
the  court  did  convene  on  board  the  U.  S.  S.  Buchanan.  (See  sec.  600,  Naval 
Courts  and  Boards,  1923.) 

The  immediate  superior  in  command  did  not  sign  the  action  properly  (sec. 
962,  Naval  Courts  and  Boards,  1923). 

The  findings  were  improperly  recorded  (sec.  951,  Naval  Courts  and  Boards, 
1923;  Naval  Digest,  1916,  “Findings,”  p.  85). 

Publication  was  omitted  (sec.  964,  Naval  Courts  and  Boards,  1923). 

(2)  In  this  same  case,  the  first  specification  alleged  that  accused,  having 
been  shown  a dispatch  to  the  Bureau  of  Navigation  to  the  effect  that  he, 
accused,  had  executed  an  allotment  payable  to  his  wife,  and  in  addition 
would  forward  his  wife  stipulated  sums  of  money  on  specified  dates,  endorsed 
thereon  that  he  would  comply  with  such  terms,  “which  said  endorsement  was 
knowingly  false  and  intended  to  deceive,  as  he,  the  said  Smith  (the  accused), 
well  knew.” 

This  specification  was  held  fatally  defective.  The  allegation  that  the  endorse- 
ment was  knowingly  false  and  intended  to  deceive  was  a conclusion  of  the 
pleader.  There  were  no  facts  set  out  to  support  such  an  allegation.  The 
specification  set  out  that  the  accused  did  in  fact  sign  the  agreement  to  comply 
with  the  contents  of  the  dispatch;  the  dispatch  stated  that  the  allotment  had 
in  fact  been  executed,  and  the  remainder  of  the  dispatch  was  a promise  to  do 
something  in  the  future.  The  fact  that  this  promise  was  not  carried  out  did 
not  by  implication  make  the  endorsement  false  at  the  time  it  was  made. 

As  the  finding  on  this  specification  was  “not  proved,”  it  was  not  affected  by 
the  above  holding,  which  was  given  for  the  information  and  future  guidance 
of  the  convening  authority  (File:  MM-Smith,  Roy  E/A17-21  (330216),  February 
16,  1933). 
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SUMMARY  COURTS  MARTIAL : synopsis  of  service  spread  upon  record  when 

BAD-CONDUCT  DISCHARGE  AWARDED  ; VARIATION  FROM  FORM  GIVEN  IN  NAVAL  COURTS 

AND  BOARDS. 

Where  an  accused  was  tried  for  the  offense  of  absence  without  leave  and 
sentenced  to  be  discharged  from  the  U.  S.  Naval  service  with  a bad-conduct 
discharge,  question  presented  by  the  [P.  7]  convening  authority  as  to 
whether,  in  spreading  a brief  synopsis  of  the  accused’s  service  upon  the  record  of 
proceedings,  the  period  of  unauthorized  absence  should  be  used  in  computing  total 
naval  service. 

The  introduction  to  Naval  Courts  and  Boards,  1923,  states,  in  part,  as  follows : 

“It  is,  of  course,  not  obligatory  that  the  phraseology  used  in  these  chapters 
(on  procedure)  be  strictly  followed.” 

It  will  be  appropriate  in  cases  of  this  sort  to  modify  the  customary  indorsement 
of  the  convening  authority  (Sec.  960,  Note  85,  N.  C.  & B.,  1923)  to  read,  in  effect, 
as  follows : 

“The  service  record  of , seaman  second  class,  U.  S.  Navy, 

shows  that,  at  the  time  of  committing  the  offense  for  which  he  was  tried  in 
this  case,  he  had  served  in  the  Navy years  and months  * * 

(File:  MM-Elsner,  Wilbur  C/A17-21  (330221),  February  28,  1933.) 


BOARDS  OF  INQUEST : duty  of  board  as  to  receiving  evidence  and  examining 

WITNESSES. 

The  testimony  recorded  by  a board  of  inquest  was,  in  the  main,  not  that  of 
witnesses  called  and  examined  by  the  board,  but  consisted  of  a transcript  of  testi- 
mony taken  before  a coroner’s  jury  at  whose  hearings  the  members  of  the  board 
of  inquest  were  present. 

The  basic  principles  underlying  the  convening  of  naval  boards  of  inquest  are 
that  the  boards  shall  conduct  the  entire  proceedings,  examine  witnesses,  and 
determine  the  questions  of  evidence  arising  during  such  examinations.  It  is 
obvious  that  being  present  at  the  hearings  of  a coroner’s  jury  does  not  conform 
to  the  basic  principles,  outlined,  as  the  board  had  no  opportunity  to  question 
witnesses  who  appeared  nor  had  it  any  jurisdiction  over  the  proceedings. 

While  from  the  entire  record  the  circumstances  surrounding  the  death  being 
inquired  into  were  apparent  and  the  ultimate  object  of  the  board  is  to  determine 
such  circumstances  for  the  information  of  the  convening  and  higher  authority, 
nevertheless,  proceedings  conducted  as  in  this  case  are  not  considered  in  accord- 
ance with  the  spirit  of  Naval  Courts  and  Boards. 

Subject  to  the  above  remarks,  the  proceedings  and  opinion  of  the  board  of 
inquest  in  this  case  were  held  legal  (File:  MM-Kennedy,  Robert  M/A17-27 
(330207),  Feb.  17,  1933). 


[P.  8]  CHECKAGES  OF  PAY : embezzlement  of  private  funds  ; checkage  of 
amount  against  pay  and  allowances  of  accused  on  conviction. 

A chief  pay  clerk,  U.  S.  Navy,  was  convicted  by  general  court  martial  of  em- 
bezzling various  sums  of  money  in  the  aggregate  amount  of  about  $661.63  while 
he  was  serving  as  mess  treasurer  of  the  wardroom  and  cabin  passengers’  mess  on 
board  the  U.  S.  S.  Kittery. 

Since  the  moneys  involved  were  not  public  funds,  but  private  moneys  belonging 
to  certain  officers  and  passengers  on  board  the  U.  S.  S.  Kittery,  previously  ad- 
vanced by  them  to  said  chief  pay  clerk  in  his  capacity  as  treasurer  of  the  ward- 
room and  cabin  passengers’  mess  on  board  that  vessel,  in  payment  of  their  mess 
bills,  and  since  it  appeared  that  the  United  States  suffered  no  loss  whatever  as  a 
result  of  the  alleged  criminal  acts  of  this  officer,  there  is  no  authority  of  law 
for  withholding  any  part  of  the  statutory  pay  and  allowances  due  and  unpaid  to 
him  on  account  of  his  alleged  embezzlement  of  the  private  moneys  in  question 
(File:  OO-Flowers,  Roe  L/A17-20  (330127),  February  1,  1933). 
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LEASES  : failure  to  pay  rent — liability  of  officer  acting  as  lessor. 

With  reference  to  certain  Government  properties  under  the  jurisdiction  of  the 
Navy  Department  and  leased  to  private  individuals,  in  regard  to  which  the  Navy 
Department  had  assumed  all  responsibility  for  collection  of  delinquent  rentals  and 
for  failure  to  cancel  leases  where  such  cases  and  all  attendant  circumstances 
were  duly  reported,  held,  that  the  inspector  of  ordnance  in  charge,  who  had  acted 
as  lessor,  would  assume  no  responsibility  for  uncollected  rentals  or  for  failure 
to  cancel  leases,  nor  would  there  be  any  occasion  for  checkage  against  his  pay, 
if  he  reported  all  such  delinquent  cases  with  all  attendant  facts  and  circum- 
stances for  action  by  the  Navy  Department  (File:  NP5/L4-3  (17)  (320304-4), 
February  10,  1933). 


MISCONDUCT : self-inflicted  gunshot  wound. 

A man  who  was  absent  over  liberty  was  admitted  to  the  Seaside  Hospital,  Long 
Beach,  Calif.,  with  a history  of  having  shot  himself  just  prior  to  admission. 

The  evidence  in  the  case  did  not  indicate  an  attempt  at  suicide.  However,  the 
evidence  did  show  that  the  man  in  question  not  only  failed  to  handle  a deadly 
weapon  with  due  caution  and  circumspection,  but  that  he  caused  such  deadly 
weapon  to  be  fired  under  circumstances  which  in  all  probability  endangered  the 
life  of  a woman  who  was  with  him  at  the  time. 

Held,  that  a presumption  of  misconduct  was  established  and  that  the  disability 
under  consideration  was  incurred  as  a result  of  own  misconduct  (File : MM-Pate, 
Claude/P2-5  (2)  (330128),  February  8,  1933). 


[P.  9]  PRESUMPTION  OF  DEATH : body  not  recovered. 

An  enlisted  man  was  found  by  a board  of  investigation  to  have  disappeared 
from  the  U.  S.  S.  John  D.  Ford  on  November  27,  1925,  while  that  ship  was  at 
anchor  in  Manila  Bay,  P.  I.  Evidence  before  the  board  of  investigation  indicated 
that  he  was  last  seen  by  another  enlisted  man  at  9:  55  p.  m.,  November  27,  1925, 
in  his  cot  on  the  port  side  of  the  ship  between  the  torpedo  workshop  and  life 
lines ; that  about  4 a.  in.,  the  next  morning  he  was  discovered  missing  from  his  cot 
by  a third  enlisted  man ; that  the  cot  was  overturned,  facing  outboard,  mattress 
was  missing,  blanket  hanging  over  the  side,  shoes  by  the  cot ; that  a proper  search 
was  made  of  the  U.  S.  S.  John  D.  Ford  and  the  U.  S.  S.  Stewart-,  that  on  October 
4,  1925,  the  man  in  question  fell  off  a small  bench  striking  his  head  on  the  deck 
and  was  found  unconscious  by  the  division  medical  officer,  but  since  then  there 
had  been  no  recurrence  of  same ; that  every  effort  was  made  to  locate  the  man, 
namely,  by  dragging  and  by  notifying  the  police ; that  he  was  satisfied  with  the 
service  and  the  ship ; and  that  to  date  of  the  board  of  investigation  no  trace  of 
him  had  been  found.  One  witness  before  the  board  of  investigation  testified  that 
between  10 : 30  and  11  p.  m.  on  the  night  of  this  man’s  disappearance  he  heard 
a splash,  but  heard  no  struggle,  and  that  he  looked  out  the  porthole  but  could 
see  nothing  and  heard  nothing  further.  The  medical  officer  who  examined  the 
man  when  he  fell  on  October  4,  1925,  as  above  referred  to,  testified  before  the 
board  of  investigation  that  he  was  of  the  opinion  that  this  man  probably  had 
nocturnal  epilepsy  and  probably  fell  overboard  while  under  a seizure.  He 
explained  that  during  such  an  attack  he  would  have  clonic  and  chronic  convul- 
sions and  would  probably  move  about  over  a space  of  two  or  three  feet. 

Since  his  disappearance,  this  man  has  been  carried  on  the  rolls  of  the  Bureau 
of  Navigation  as  missing.  A period  of  seven  years  having  elapsed  since  his  dis- 
appearance, his  case  was  again  brought  up  for  consideration. 

From  an  examination  of  the  facts  in  the  case,  with  particular  reference  to  the 
testimony  before  the  board  of  investigation,  held,  that  this  man  met  his  death  by 
drowning  between  the  hours  of  10  and  11  o’clock  on  the  night  of  November  27, 
1925,  by  falling  overboard  from  the  U.  S.  S.  John  D.  FoYd  (citing  Davie  v.  Briggs, 
97  U.  S.  628;  Northwestern  Mutual  Life  Ins.  Co.  v.  Stevens,  71  Fed.  Rep.  258; 
Greenwood  v.  Frick,  233  Fed.  Rep.  629;  Fidelity  Mutual  Life  Association  v. 
Meetler,  185  U.  S.  308 ; Continental  Life  Insurance  Co.  v.  Searmg,  240  Fed.  Rep. 
654). 

Further  held,  that  the  death  of  said  man  was  not  due  to  his  own  misconduct. 
Question  of  line  of  duty  reserved  until  such  time,  if  ever,  as  an  administrative 
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action  by  the  Navy  Department  in  his  case  requires  its  determination  (File: 
MM-Moritz,  Henry/P19-5  (261217),  Feb.  18,  1933). 


[P.  10]  WRECKS:  vessels  of  the  navy;  salvage  of,  by  private  parties; 

U.  S.  S.  “SAN  DIEGO.” 

The  U.  S.  S.  San  Diego  sank  off  Fire  Island,  N.  Y.,  on  July  19,  1918,  as  a result 
of  damages  sustained  when  it  struck  a submerged  mine.  Under  date  of  August  5, 
1918,  the  Secretary  of  the  Navy  approved  the  recommendation  of  the  Bureau  of 
Construction  and  Repair  that  no  attempt  be  made  to  salvage  the  San  Diego  or 
to  remove  any  of  its  guns.  This  vessel  was  stricken  from  the  Navy  list  on 
August  26,  1918. 

Held,  that  the  Navy  Department  is  without  legal  authority  to  permit  a private 
enterprise  to  salvage  and  assume  possession  of  material  and  articles  from  the 
wreck  of  the  U.  S.  S.  San  Diego  (citing  Constitution  of  the  United  States,  art 
IY,  sec.  3,  clause  2 ; Light  v.  United  States,  220  U.  S.  523 ; United  States  v.  Penn ♦ 
sylvania  and  Lake  Erie  Dock  Go.,  272  Fed.  839 ; Lear  v.  United  States,  50  Fed. 
65 ; Sec.  Navy  let.  of  March  26,  1906,  File  6658-192 ; J.  A.  G.  Memo,  of  March  3, 
1908  (Letter  Book  No.  38,  p.  227)),  and  the  only  way  title  to  property  in  this 
wreck  can  be  acquired  by  private  parties  is  by  purchase  in  the  manner  provided 
by  law.  (See  act  of  March  3,  1883  (34  U.  S.  C.,  sec.  492)  ; act  of  Aug.  5,  1882 
(34  U.  S.  C.,  sec.  544)  ; act  of  June  30,  1890  (34  U.  S.  C.,  sec.  543)  ; File:  FS  (1)  — 
San  Diego/ S94  (330124),  February  28,  1933.) 

C.  M.  O.  3—1933 

[P.5]  1.  INTOXICANTS:  possession  in  violation  of  lawful  regulation 

ISSUED  BY  THE  SECRETARY  OF  THE  NAVY — PRIM  A FACIE  CASE 

2.  ACQUITTAL : to  be  announced  in  open  court  ; procedure  where  one 
of  two  specifications  found  not  proved. 

(1)  Where  a specification  alleged  that  accused  had  in  his  possession  intoxicat- 
ing liquor  in  violation  of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy, 
counsel  for  the  accused  contended  in  his  argument  before  the  court  and  in  a sub- 
sequent brief  that  the  prosecution  had  failed  to  establish  a prima  facie  case,  by 
virtue  of  the  fact  that  no  direct  evidence  was  presented  to  support  the  averment 
in  the  specification  that  the  possession  of  the  liquor  was  not  for  authorized  med- 
ical purposes.  In  this  connection,  article  1146,  Navy  Regulations,  1920,  of  which 
naval  courts  are  required  to  take  judicial  notice,  provides  that  the  medical  officer 
shall  not  permit  spirits,  et  cetera,  to  be  placed  in  the  possession  of  enlisted  men, 
except  in  small  quantities  for  immediate  consumption  by  patients.  Evidence 
introduced  by  the  prosecution  showed  conclusively  that  the  accused  had  thirteen 
pints  of  liquor  surreptitiously  stored  in  his  locker.  Held,  [P.  6]  that  secret 
possession  of  such  a large  quantity  of  liquor,  standing  as  it  did  in  this  case  mute 
and  unrebutted,  is  amply  sufficient  to  establish  that  the  possession  of  the  liquor 
was  not  for  authorized  medical  purposes. 

(2)  In  this  same  case  it  was  noted  that  the  record  of  proceedings  did  not  show 
that  the  provisions  of  section  685,  Naval  Courts  and  Boards,  1923,  were  complied 
with,  in  that  the  accused  was  not  called  before  the  court  and  informed  that 
specification  2 of  the  charge  had  been  found  not  proved. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held  legal 
(File:  MM-Yarbrough,  Wm.  D/A17-20  (330116),  February  23,  1933,  approved 
March  3,  1933). 


MANSLAUGHTER,  INVOLUNTARY : reckless  driving  ; one  offense  resulting 
in  injury  to  different  persons. 

SENTENCES : exceeding  legal  limitation,  set  aside  in  part  ; one  offense  of 
reckless  driving  resulting  in  injury  to  different  persons. 

An  accused  was  convicted  of  the  charge  of  “Conduct  to  the  prejudice  of  good 
order  and  discipline”  (involuntary  manslaughter),  and  sentenced  to  reduction  in 
rating  to  apprentice  seaman,  confinement  for  twelve  years,  dishonorable  discharge 
and  accessories. 
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The  specification  of  the  charge  alleged  the  reckless  driving  of  an  automobile 
and  causing  a collision  with  another  automobile,  as  a result  of  which  four  per- 
sons were  killed.  Held,  that  while  four  persons  died  as  a result  of  the  unlawful 
act  of  the  accused,  there  was  but  one  offense  of  manslaughter  committed  (16  C.  J. 
283,  sec.  485 ; C.  M.  O.  5,  1930,  17).  The  legal  limitation  as  to  confinement  for  the 
offense  of  involuntary  manslaughter  is  three  years.  Obviously  that  portion  of  the 
sentence  of  the  court  relating  to  twelve  years’  confinement  was  based  on  the  fact 
that  the  one  act  of  reckless  driving  caused  four  deaths.  However,  as  there  was 
but  one  offense,  as  pointed  out  above,  the  sentence  exceeded  the  legal  limitation 
and  accordingly  that  portion  relating  to  confinement  in  excess  of  the  legal  limita- 
tion of  three  years  was  set  aside  (File:  MM-Munro,  Jas.  M/A17-20  (330127) 
March  2,  1933,  approved  March  11,  1933). 


SENTENCES : mitigation  of,  involving  loss  of  pay — monthly  loss  of  pay 

INCREASED,  TOTAL  LOSS  DECREASED  ; SUMMARY  COURT  MARTIAL. 

Sentence  of  a summary  court  martial  included  loss  of  thirteen  dollars  per 
month  of  pay  for  a period  of  three  months,  total  loss  amounting  to  thirty-nine 
dollars.  In  his  action  on  the  case,  the  convening  authority  reduced  the  loss 
of  pay  to  the  loss  of  fifteen  dollars  per  month  for  a period  of  one  month,  total 
loss  of  pay  amounting  to  fifteen  dollars. 

[P.  7]  Held,  that  the  convening  authority,  by  increasing  the  loss  of  pay  per 
month  adjudged  by  the  court,  even  though  the  number  of  months  and  total 
loss  of  pay  adjudged  were  reduced,  exceeded  the  authority  conferred  upon  him 
in  connection  with  his  power  of  mitigation  (C.  M.  O.  5,  1931,  p.  17). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  so  much 
of  the  sentence  in  this  case  as  was  in  excess  of  a loss  of  pay  of  thirteen  dollars 
per  month  for  one  month  be  set  aside  (File:  MM-Johnson,  Marrion  Gaither/ A17- 
21  (330320,  March  20,  1933). 


SHIP’S  ORDER : liberty  pass  as  : execution  and  promulgation. 

CHARGES  AND  SPECIFICATIONS:  surplusage;  rejection  of;  summary 

court  martial. 

EXECUTIVE  OFFICER : orders  of,  effect. 

A summary  court-martial  specification  read  as  follows : 

“In  that , on  board  said  ship,  in  violation  of  a lawful  ship’s  order 

duly  promulgated  by  the  executive  officer  thereof  on  or  about  September 
15,  1932,  on  form  N.  Nav.  493,  liberty  pass,  providing  as  follows:  ‘U.  S.  S. 
Chicago , No.  312,  Garrett,  J.  R.,  Rate  F2c.  This  entitles  bearer  to  leave 
ship  on  liberty  if  entitled  to  liberty ; and,  if  ship  is  at  a Navy  Yard,  to  pass 
through  gates.  To  be  shown  to  O.  O.  D.  when  leaving,  and  dropped  in 
check  box  on  return  to  ship.  Use  of  this  card  for  other  than  authorized 

liberty  or  by  other  than  the  person  named  is  an  offense.  Executive 

Officer,’  wilfully,  knowingly,  and  without  proper  authority  use  the  afore- 
mentioned liberty  pass  of  the  said , fireman  second  class,  U.  S.  Navy, 

in  an  attempt  to  leave  said  ship  on  liberty.” 

The  immediate  superior  in  command  held  that  this  specification  did  not  allege 
an  offense  in  that  the  alleged  ship’s  order  was  not  signed  by  the  commanding 
officer  and  promulgated  in  accordance  with  the  general  custom  in  the  naval 
service. 

Held,  that  the  specification  as  drawn  alleges  an  offense.  While  the  order  in 
question  was  not  promulgated  in  accordance  with  the  custom  of  the  service  and 
therefore  should  not  have  been  referred  to  as  a ‘.‘ship’s”  order,  there  was, 
nevertheless,  sufficient  in  the  specification  to  allege  the  violation  of  a lawful 
order  of  accused’s  superior  officer.  The  order  given  by  the  executive  officer  was 
set  out  verbatim,  and  the  circumstances  of  its  violation  adequately  described. 
The  word  “ship’s”  in  the  specification  was  a mere  conclusion  of  the  pleader, 
unnecessary  and  not  properly  descriptive,  and  as  such  should  have  been  rejected 
as  surplusage  (secs.  208  and  209,  Naval  Courts  and  Boards,  1923). 
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It  was  also  pointed  out  that  orders  issued  by  the  executive  officer  must  be 
considered  as  emanating  from  the  commanding  officer  (U.  S.  Navy  Regulations, 
art.  932),  and,  therefore,  it  [P.  8]  is  not  necessary  that  a ship’s  order  be 
signed  personally  by  the  commanding  officer  (File:  MM-Johnson,  Randolph 
E/A17-21  (330218),  February  18  ,1933,  approved  March  1,  1933). 


EXAMINATIONS : promotion  ; exemption  in  certain  subjects. 

Held,  that  it  would  be  legal  for  the  Secretary  of  the  Navy  to  provide  by 
general  order  or  regulation  that  officers  who  have  completed  certain  courses  of 
study  shall  be  exempted  from  examination  for  promotion  in  designated  subjects 
(File:  00/P17-2  (330203),  March  2,  1933). 


MIDSHIPMEN : graduates,  mentally  but  not  physically  qualified  to  re- 
ceive commissions  ; WHETHER  entitled  to  honorable  discharge  and  one  year’s 
PAY  AS  “SURPLUS”  GRADUATES. 

Held,  that  graduates  of  the  Naval  Academy  standing  high  enough  mentally 
to  receive  commissions  but  not  physically  qualified  for  appointment  to  com- 
missioned rank,  do  not  come  within  the  class  of  “surplus”  graduates  entitled  to 
be  honorably  discharged  with  one  year’s  pay  in  accordance  with  the  United 
States  Code,  title  34,  section  1057.  (See  in  this  connection,  art.  158,  sec. 
XXIII,  of  the  Regulations  of  the  U.  S.  Naval  Academy,  1928.)  The  long 
continued  administrative  practice  of  accepting  the  resignations  of  graduates  not 
found  physically  qualified  for  appointment  to  commissioned  rank  appears  to  be 
correct  and,  until  otherwise  provided  by  law,  such  practice  should  be  continued 
(File:  OL11/P19-1  (330307),  March  29,  1933). 


MISCONDUCT:  absence  from  duty;  leave  status  terminated  by  admission 

to  naval  hospital. 

An  enlisted  man  was  admitted  to  the  sick  list  at  a naval  hospital  on  January 
25,  1933,  while  on  leave  from  his  ship  for  six  days  beginning  January  24,  1933. 
Upon  the  evidence  presented,  held,  that  his  disability  (alcoholism,  acute)  was  the 
result  of  his  own  misconduct,  being  directly  attributable  to  and  immediately 
following  his  own  intemperate  use  of  alcoholic  liquor,  and  that  for  the  purpose 
of  determining  his  pay  status  under  the  act  of  May  17,  1926  (10  U.  S.  C.,  sup. 
VI,  sec.  847a),  he  was  absent  from  his  regular  duties  for  more  than  one  day  as 
a result  of  this  disability,  which  absence  should  be  held  to  have  begun  on  Jan- 
uary 25,  1933  (File:  MM-Johnson,  Clifford  J/P2-5  (2)  (330215),  March  9,  1933). 


[P.  9]  OFFICERS  OF  THE  NAVY : foreign  service — tour  of  duty,  length 

OF,  PRESCRIBED.  INTERPRETATION  OF  ACT  OF  MARCH  3,  1933. 

STATUTES : constitutionality  of  restriction  on  president’s  power  as  com- 
mander IN  CHIEF. 

Section  12  of  title  II  of  the  act  of  March  3,  1933  (Public,  No.  428),  provides 
as  follows : 

“Assignments  of  officers  of  the  Army,  Navy,  or  Marine  Corps  to  perma- 
nent duty  in  the  Philippines,  on  the  Asiatic  Station,  or  in  China,  Hawaii, 
Puerto  Rico,  or  the  Panama  Canal  Zone  shall  be  for  not  less  than  three 
years.  No  such  officer  shall  be  transferred  to  duty  in  the  continental 
United  States  before  the  expiration  of  such  period  unless  the  health  of 
such  officer  or  the  public  interest  requires  such  transfer,  and  the  reason 
for  the  transfer  shall  be  stated  in  the  order  directing  such  transfer.” 

Certain  questions  having  been  presented  with  respect  to  the  above-quoted 
section  of  said  act,  held ; 

(1)  That  it  is  permanent  legislation  (citing  Congressional  Record  of  Febru- 
ary 6,  1933,  p.  3579,  3606-3608). 
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(2)  That  it  became  effective  on  March  3,  1933  (citing  25  Op.  Atty.  Gen.  299; 
3 Comp.  Gen.  123;  25  R.  C.  L.  par.  45,  796-797,  and  cases  cited  in  footnotes  4 
and  5). 

(3)  That  it  applies  to  those  officers  now  on  duty  at  the  stations  enumerated 
therein,  as  well  as  to  future  assignments. 

(4)  That  where  an  officer  has  completed  the  three  years’  tour  of  duty,  it  is 
not  legally  necessary  to  include  a statement  to  that  effect  in  the  orders  directing 
his  transfer. 

(5)  That  the  Secretary  of  the  Navy,  or  such  other  official  of  the  Navy  or  Navy 
Department  as  he  may  designate,  is  authorized  to  decide  what  constitutes  the 
public  interest  in  any  case  which  would  require  a transfer  from  a foreign 
station  prior  to  the  expiration  of  the  three-year  period. 

(6)  The  constitutionality  of  the  above  enactment  is  open  to  grave  doubt,  in 
that  it  purports  to  circumscribe  the  constitutional  authority  of  the  President  of 
the  United  States  as  Commander  in  Chief  of  the  Army  and  Navy.  However, 
since  it  is  a clear  indication  of  the  policy  of  the  legislative  branch  of  the 
Government  in  the  matter,  it  may  properly  be  adopted,  so  far  as  compatible 
with  the  public  interests,  by  the  Executive  Department  of  the  Government  as 
its  policy  (File  Ll-1  (13)  (1934)/A2-15  (330307),  March  25,  1933). 


[P.  10]  RANK:  wartime,  for  retired  warrant  officers  and  enlisted  men 

UNDER  ACT  OF  MAY  7,  1932 — HIGHEST  COMMISSIONED  GRADES  ATTAINED  IN  BRANCHES 

OF  THE  SERVICE  OTHER  THAN  THE  ONES  IN  WHICH  LATER  RETIRED;  ATTORNEY 

GENERAL’S  OPINION. 

The  act  of  May  7,  1932  (47  Stat.  150,  ch.  171 ; U.  S.  C.  supp.  VI,  title  10,  sec. 
1028  (c)),  provides,  in  part,  that  upon  retirement,  all  warrant  officers  and  en- 
listed men  who  served  in  the  Army,  Navy,  Marine  Corps,  or  Coast  Guard  of  the 
United  States  during  the  World  War  or  the  Spanish-American  War,  and  whose 
service  during  such  war  was  creditable,  shall  be  advanced  in  rank  on  the  retired 
list  to  the  highest  commissioned,  warrant,  or  enlisted  grade  held  by  them]  during 
such  war. 

Question  whether  the  act  of  May  7,  1932,  supra,  is  applicable  to  a retired  ser- 
geant major,  U.  S.  Marine  Corps,  who  served  during  the  World  War  as  a lieu- 
tenant colonel  in  the  Army ; and,  if  so,  what  administrative  action  is  required 
to  give  effect  to  the  act. 

In  his  opinion  of  March  1,  1933,  the  Attorney  General  held  that  the  act  of  May 
7,  1932,  supra,  conferred  the  privilege  of  advancement  in  grade  to  the  highest 
commissioned,  warrant,  or  enlisted  grade  reached  during  the  World  War  or  the 
Spanish-American  War  only  upon  those  warrant  officers  and  enlisted  men  of  the 
several  services  mentioned  therein  who  had  been  or  might  later  be  retired  in  the 
same  branch  of  the  service  in  which  their  highest  commissioned,  warrant,  or 
enlisted  grades  were  attained.  Therefore,  the  act  of  May  7,  1932,  is  not  appli- 
cable to  the  case  referred  to  above  (Attorney  General’s  opinion  of  March  1, 
1933— Navy  Department’s  file  MR/P17-2  (320723)). 


RANK  : WARTIME,  FOR  RETIRED  WARRANT  OFFICERS  AND  ENLISTED  MEN  UNDER  ACT  OF 

MAY  7,  1932 LISTING  OF  ENLISTED  MEN  SO  ADVANCED  IN  NAVY  REGISTER. 

There  is  no  provision  in  the  act  of  May  7,  1932  (47  Stat.  150,  ch.  171 ; U.  S.  CL 
supp.  VI,  title  10,  sec.  1028  (c),  requiring  that  enlisted  men  advanced  on  the 
retired  list  to  commissioned  grades  in  accordance  with  the  provisions  of  said  act, 
shall  be  listed  in  the  Navy  Register.  In  the  absence  of  any  such  provision  of 
law,  held  that  such  enlisted  men  are  not  entitled  by  law  to  be  listed  in  or  borne 
on  the  Navy  Register.  Pointed  out,  however,  that  if  deemed  advisable,  there  is 
no  law  prohibiting  the  listing  of  such  men  on  the  Navy  Register,  as  for  example, 
in  a separate  list  created  to  show  that  the  individuals  thereon  were  advanced 
in  rank  under  the  provisions  of  the  act  of  May  7,  1932  (File:  MR/P17-2 
(320723),  Oct.  29,  1932,  considering  act  of  August  3,  1861,  12  Stat.  289;  act  of 
June  29,  1906,  34  Stat.  554;  U.  S.  Code,  title  34,  sec.  389). 
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[P.  11]  RANK:  wartime,  foe  retired  officers  and  former  officers  of  the 

ARMY,  NAVY,  MARINE  CORPS,  AND/OR  COAST  GUARD APPUCATION  OF  ACT  OF  JUNE 

21,  1930,  IN  RE,  TO  OFFICERS  OF  NAVAL  RESERVE. 

Section  I of  the  act  of  June  21,  1930  (U.  S.  C.,  supp.  VI,  title  10,  sec.  1028a), 
provides  that  “all  commissioned  officers  who  served  in  the  Army,  Navy,  Marine 
Corps,  and/or  Coast  Guard  of  the  United  States  during  the  World  War,  and  who 
have  been  or  may  be  hereafter  retired  according  to  law”  shall,  with  certain 
exceptions,  “be  advanced  in  rank  on  the  retired  list  to  the  highest  grade  held  by 
them  during  the  World  War.” 

Held,  that  the  above  section  does  not  apply  to  individuals  who  were  commis- 
sioned officers  of  the  Naval  Reserve  on  the  date  of  the  act  or  on  the  date  of 
their  retirement,  but  applies  only  to  individuals  who  were  commissioned 
officers  of  the  Regular  Army,  Navy,  Marine  Corps,  and/or  Coast  Guard 
of  the  United  States  on  the  date  of  the  approval  of  said  act  or  on 
the  date  of  their  retirement  prior  or  subsequent  to  the  approval  of  said  act 
(citing  Op.  J.  A.  G.,  approved  August  14,  1930,  file  OR/P17-2  (300723)  ; C.  M.  O. 
8,  1930,  p.  28).  Accordingly,  an  officer  of  the  Naval  Reserve  is  not  entitled,  upon 
his  transfer  to  the  honorary  retired  list  of  the  Naval  Reserve,  to  be  advanced  in 
rank  to  a higher  grade  held  by  him  during  the  World  War.  However,  such 
officer  would  be  eligible  to  receive  all  the  benefits  conferred  by  section  2 of  said 
act,  as  follows : 

“All  persons  who  have  served  honorably  in  the  Army,  Navy,  Marine 
Corps,  and/or  Coast  Guard  of  the  United  States  during  war  shall,  when  not 
in  the  active  military  and/or  naval  service  of  the  United  States,  be  entitled 
to  bear  the  official  title  and  upon  occasions  of  ceremony,  to  wear  the  uniform 
of  the  highest  grade  held  by  them  during  their  war  service”  (U.  S.  C.,  supp. 
VI,  title  10,  sec.  1028b). 

(File:  OB/P19-2  (321122),  March  21,  1933). 


RETIREMENT : age — sixty-four  years — application  of  law  to  chief  of  naval 

OPERATIONS. 

Section  2 of  the  act  of  January  28,  1929  (45  Stat.  1142),  amended  section  1444 
of  the  Revised  Statutes  to  read  as  follows : 

“When  any  officer  below  the  rank  of  vice  admiral,  including  any  officer  of 
the  Dental  Corps,  is  sixty-four  years  old,  he  shall  be  retired  by  the  President 
from  active  service;  Provided,  That  the  retirement  of  officers  at  the  age  of 
sixty-four  years  subsequent  to  August  29,  1916,  is  hereby  validated.” 

Pursuant  to  provision  in  the  act  of  August  29,  1916  (39  Stat.  558),  the  Chief 
of  Naval  Operations,  “while  so  serving  as  such  Chief  of  Naval  Operations,”  has 
the  rank  of  admiral. 

Held,  that  an  officer  serving  as  Chief  of  Naval  Operations,  is  not  an  officer 
“below  the  rank  of  vice  admiral”  and  accordingly  [P.  12]  may  not,  while  so 
serving,  be  legally  transferred  to  the  retired  list  because  of  his  having  attained 
the  age  of  64  years.  Upon  the  termination  of  his  appointment  as  Chief  of 
Naval  Operations,  such  officer  reverts  to  his  permanent  rank  and  is  then 
subject  to  retirement  for  age  pursuant  to  the  statute.  (See  in  this  connection 
Remey  v.  United  States,  33  Ct.  Cls.  218;  31  Op.  Atty.  Gen.  505;  Plunkett  v. 
United  States,  58  Ct  Cls.  359;  File:  001/P19-2  (330303),  March  3,  1933). 


VESSELS  OF  THE  NAVY : transferred  to  public  health  service — disposition 

OF,  WHEN  NO  LONGER  SO  REQUIRED  ; U.  S.  S.  LANCASTER. 

The  U.  S.  S.  Lancaster  was  transferred  to  the  Treasury  Department  for 
use  by  the  Public  Health  Service  in  1913  (File  No.  3874-196),  pursuant  to  the 
act  of  June  14,  1879  ( 21  Stat.  50,  42  U.  S.  C.,  sec.  98).  This  vessel  being  now 
unfit  for  the  purposes  for  which  it  has  been  used  by  the  Public  Health  Service, 
question  presented  as  to  final  disposition  thereof. 

The  language  of  the  act  of  June  14,  1879,  supra,  clearly  indicates  that  a 
temporary  transfer  only  was  contemplated  and  that  therefore,  the  vessel  con- 
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tinned  to  be  a vessel  of  the  Navy,  only  the  custody  of  which  had  been  changed. 
Therefore,  held,  that  as  the  U.  S.  S.  Lancaster  is  still  a naval  vessel,  the  stat- 
utes governing  the  disposition  of  naval  vessels  generally  apply  and  said  vessel 
should,  therefore,  be  disposed  of  in  the  manner  prescribed  for  the  disposition  of 
other  naval  vessels  (File:  FS  (1)  Lancaster/Lll-3  (20)  (330130),  March  23, 
1933,  citing  Op.  J.  A.  G.,  approved  January  29,  1926,  File  3788-293). 


WARRANT  OFFICERS : appointment  as  ensign. 

The  act  of  March  3,  1901,  as  amended  (34  U.  S.  C.,  secs.  334  and  335),  pro- 
vides for  the  appointment  of  chief  warrant  officers  and  warrant  officers  to 
the  grade  of  ensign,  under  certain  conditions  therein  provided.  By  the  terms 
of  the  act,  such  appointments  are  authorized  only  when  there  are  vacancies 
in  the  grade  of  ensign  unfilled  by  graduates  of  the  Naval  Academy.  There- 
fore, held,  that  so  long  as  there  are  no  vacancies  existing  in  the  grade  of 
ensign  because  the  total  number  of  line  officers  exceeds  the  authorized  com- 
missioned strength  as  fixed  by  law,  chief  warrant  and  warrant  officers  may 
not  legally  be  appointed  to  the  grade  of  ensign  of  the  line  under  the  provisions 
of  the  act  of  March  3,  1901,  as  amended  (File:  OW/P17-2  (330211),  March 
28,  1933). 

C.  M.  O.  4—1933 


[P.6]  1.  CONDUCT  UNBECOMING  AN  OFFICER  AND  A GENTLEMAN: 

SENTENCE  SHOULD  INCLUDE  DISMISSAL. 

2.  CLEMENCY : exeecise  of,  by  court. 

3.  WITNESSES : court,  called  by. 

Lieutenant  (Junior  Grade)  Frederick  Y.  Tully,  Dental  Corps,  U.  S.  Navy, 
was  tried  by  general  court  martial  by  order  of  the  commandant,  U.  S.  naval 
station,  Guam,  on  January  10,  1933,  on  four  charges.  The  accused  was  ac- 
quitted of  charges  II  and  III,  and  was  convicted  of  charges  I,  “Drunkenness,” 
and  IV,  “Conduct  unbecoming  an  officer  and  a gentleman”  (using  insulting 
language  concerning  another  officer). 

The  court  sentenced  the  accused  to  lose  twenty-five  numbers  in  his  grade 
(to  be  placed  at  the  foot  of  the  list  of  present  date  of  assistant  dental  sur- 
geons, Dental  Corps,  U.  S.  Navy,  with  rank  of  lieutenant  (Junior  Grade),  and 
to  there  remain  until  he  shall  have  lost  twenty-five  numbers  in  his  grade). 

(1)  On  January  30,  1933,  the  convening  authority,  in  acting  on  this  record, 
expressed  the  opinion  that  the  sentence,  while  [P.  7]  legal,  was  entirely 
inadequate  and  should  properly  have  included  dismissal,  inasmuch  as  it  was 
adjudged  after  the  accused  had  been  found  guilty  of  “Drunkenness”  and  “Con- 
duct unbecoming  an  officer  and  a gentleman”  (citing  C.  M.  O.  No.  49,  1915,  p. 
23 ; Naval  Digest,  1916,  p.  99 ; C.  M.  O.  No.  6,  1930,  p.  5 ; C.  M.  O.  No.  10,  1930, 
p.  8).  In  this  connection,  he  stated: 

“The  convening  authority  fails  to  understand  how  a court  martial  composed 
of  naval  officers  should  have  so  little  knowledge  of  the  high  standards  and 
character  required  of  the  commissioned  officers  of  the  United  States  Navy. 

(2)  “The  inadequacy  of  the  sentence  adjudged  in  this  case  cannot  but 
carry  the  conviction  that  the  sentence  of  the  court  was  in  fact  an  action  in 
clemency  rather  than  a sentence  commensurate  with  the  offense.  The  exercise 
of  clemency  is  a prerogative  of  the  convening  and  reviewing  authorities  and 
not  of  the  court. 

“The  convening  authority  further  feels  that  the  court,  in  adjudging  the 
above  sentence,  has  been  negligent  in  the  proper  performance  of  its  duty.” 

(3)  The  convening  authority,  in  his  action,  further  noted  that  the  court  at  the 
request  of  the  judge  advocate  recalled  a witness  for  the  prosecution  to  supplement 
his  previous  testimony,  and  that  direct  examination  of  this  witness  was  conducted 
by  the  judge  advocate.  He  pointed  out  that,  inasmuch  as  the  witness  was  called 
by  the  court,  he  should  have  been  referred  to  as  a witness  for  the  court  (Naval 
Digest,  1916,  p.  649,  sec.  42)  and  the  direct  examination  should  have  been  con- 
ducted by  the  court  (sec.  480,  N.  C.  & B.,  1923).  However,  because  of  the  nature 
of  the  testimony  given  by  this  witness  (it  clarified  the  location  of  the  marine 
barracks  and  the  golf  course  in  relation  to  the  marine  reservation),  and  since  the 
accused  made  no  objection,  this  irregularity  was  not  considered  to  have  been 
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prejudicial  to  the  interests  of  the  accused  (secs.  475  and  480,  N.  C.  & B.,  1923). 

Subject  to  the  foregoing,  “and  in  order  that  the  accused  may  not  escape  punish- 
ment,” the  convening  authority  approved  the  proceedings,  findings,  and  sentence. 

On  March  27,  1933,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 


SENTENCES : inadequate. 

Lieutenant  (Junior  Grade)  John  G.  Brown,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  Cruisers,  Scouting  Force,  U.  S.  Fleet, 
on  board  the  U.  S.  S.  Louisville,  on  March  17,  1933,  and  was  found  guilty  by  plea 
of  the  following  charge  : Drunkenness. 

The  court  sentenced  the  accused  to  lose  two  hundred  numbers  in  his  grade. 

[P.  8]  On  April  8,  1933,  the  convening  authority  placed  the  following 
remarks  on  the  record: 

“In  reviewing  the  record  of  proceedings  in  the  attached  case  of  Lieutenant 
(Junior  Grade)  John  G.  Brown,  U.  S.  Navy,  the  convening  authority  notes 
that  this  is  the  second  time,  during  his  career  of  approximately  eight  years 
as  a commissioned  officer,  he  has  been  convicted  of  the  charge  of  drunkenness. 

“In  view  of  the  above,  the  convening  authority  considers  the  sentence  of 
the  court  entirely  inadequate.  Subject  to  the  foregoing  remarks,  and  in 
order  that  the  accused  may  not  entirely  escape  punishment,  the  proceedings, 
findings,  and  sentence  as  adjudged  are  approved.  The  accused  will  be  re. 
leased  from  arrest  and  restored  to  duty.” 


DECK  COURTS:  offenses  triable  by;  embezzlement;  policy  of  navy  depart- 

MENT. 

An  accused  was  tried  by  deck  court  and  pleaded  guilty  to  the  charge  of  feloni- 
ously embezzling  and  converting  to  his  own  use  various  and  sundry  sums  of  money 
amounting  to  $73.44,  the  property  of  the  post  exchange  of  the  United  States 
marine  barracks,  naval  station,  New  Orleans,  La.  The  accused  was  sentenced  to 
be  reduced  to  the  next  inferior  rank,  that  of  private,  first  class,  U.  S.  Marine 
Corps. 

Article  64  (a),  Articles  for  the  Government  of  the  Navy,  specifies  that  deck 
courts  may  be  ordered  for  “ minor  offenses  now  triable  by  summary  court  martial.” 
(Italics  supplied.)  The  legal  limitation  of  punishment  for  an  enlisted  man  on 
conviction  of  embezzlement  of  private  property  of  a value  between  $50  and  $100 
is  confinement  for  18  months  and  a dishonorable  discharge  (s^c.  720,  Naval  Courts 
and  Boards,  1923).  This  is  the  same  limitation  of  punishment  as  in  the  case  of 
theft  of  a like  amount.  Embezzlement  and  theft  are  closely  allied  (sec.  263, 
Naval  Courts  and  Boards,  1923),  and  neither  can  be  considered  a minor  offense. 

The  policy  of  the  Navy  Department  to  the  effect  that  a thief  should  not  be 
retained  in  the  naval  service  is  stated  in  Naval  Digest,  1916,  page  627,  paragraph 
1,  and  in  Secretary  of  the  Navy’s  letter,  File  MM/P13-5  (311212)  over  Nav- 
65-EG,  dated  December  17,  1931,  on  subject  of  “Theft.”  That  policy  is  equally 
applicable  in  the  case  of  embezzlement.  To  order  a trial  by  deck  court  for  so 
serious  an  offense,  in  view  of  the  fact  that  a deck  court  cannot  award  a sentence 
of  discharge  (sec.  141,  Naval  Courts  and  Boards,  1923),  indicates  a disregard  of 
the  Navy  Department’s  stated  policy  and  a lack  of  appreciation  as  to  what  con- 
stitutes a minor  offense  (File:  MM-Nyberg,  Karl  E/A17-22  ( 330422),  April  22, 
1933). 


[P.  9]  SUMMARY  COURTS  MARTIAL:  commanding  officer  of  aircraft 

SQUADRON  AS  CONVENING  AUTHORITY SIGNATURE  ON  PRECEPT. 

The  convening  authority  of  a summary  court  martial  signed  the  order  for 
trial  with  the  following  title  of  office : 

“Commanding  YP  Squadron  Ten-S, 
based  at  Fleet  Air  Detachment,  naval  air  station, 

Norfolk,  Virginia.” 

Special  authority  to  order  summary  courts  martial  has  been  granted  by  the 
Secretary  of  the  Navy,  under  the  authority  vested  in  him  by  the  act  of  August 
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29,  1916  (39  Stat.  586;  art.  26,  A.  G.  N.),  to  the  senior  naval  aviator  of  the 
line  attached  to  an  aircraft  squadron  temporarily  based  on  shore  by  proper 
authority  (art.  669  (11),  Navy  Regulations).  It  is,  therefore,  necessary  that 
the  title  of  office  used  by  such  senior  naval  aviator  show  that  the  squadron  is 
in  fact  temporarily  based  on  shore,  in  order  to  bring  the  office  within  those  to 
whom  such  special  authority  is  granted  (C.  M.  O.  8,  1930,  p.  14). 

The  convening  authority  in  this  case  was  requested  to  furnish  information 
as  to  whether  or  not  VP  Squadron  Ten-S  was,  in  fact,  temporarily  based  on  shore 
at  the  time  of  ordering  the  court  (File:  MM-Lanham,  George  L/A17-21  (330419), 
April  19,  1933). 


APPROPRIATIONS:  increase  of;  acceptance  of  voluntary  services  of  com- 
munity-employed PERSONNEL  AT  THE  NAVAL  AIR  STATION,  SEATTLE,  WASH. 

As  part  of  its  relief  program  to  provide  work  for  the  unemployed,  the  city 
of  Seattle,  Wash.,  offered  to  the  naval  air  station,  Seattle,  Wash.,  gratuitous 
services  of  personnel  employed  by  the  city,  for  use  in  connection  with  cleaning  up 
the  airport. 

Section  3679,  Revised  Statutes  (31  U.  S.  C.,  sec.  665),  prohibiting  the  acceptance 
of  voluntary  services,  provides  as  follows : 

“Nor  shall  any  department  or  any  officer  of  the  Government  accept  volun- 
tary services  for  the  Government  or  employ  personal  service  in  excess  of 
that  authorized  by  law  except  in  case  of  sudden  emergency  involving  the 
loss  of  human  life  or  the  destruction  of  property”  (Italics  supplied.) 

Held,  that  the  work  now  under  consideration  offered  to  be  done  by  voluntary 
services  does  not  come  within  the  exception  prescribed  by  the  statute  and  accord- 
ingly that  the  voluntary  services  offered  may  not  be  legally  accepted  (File: 
NA13/P14-2  (330403),  April  24,  1933,  citing  206  U.  S.  246,  257,  with  reference  to 
meaning  of  an  “extraordinary  emergency’’  as  used  in  the  eight-hour  law). 


[P.  10]  APPROPRIATIONS : permanent  legislation  in  appropriation  acts— 

PROVISION  FOR  RETIREMENT  OF  OFFICERS  COMMISSIONED  FROM  SOURCES 
OTHER  THAN  THE  NAVAL  ACADEMY.  ACT  OF  FEBRUARY  28,  1931. 

Held,  that  the  proviso  in  the  Naval  Appropriation  Act  of  February  28,  1931, 
relative  to  the  voluntary  retirement  of  officers  appointed  from  sources  other 
than  the  Naval  Academy  (U.  S.  Code  Supp.  VI,  title  34,  sec.  388a),  is  permanent 
legislation  insofar  as  it  authorizes  the  voluntary  retirement,  in  the  discretion 
of  the  President,  of  any  officer,  other  than  commissioned  warrant  or  warrant 
officers,  commissioned  in  the  line  of  the  Navy  from  sources  other  than  the  Naval 
Academy,  without  limitation  as  to  age  or  length  of  service  (File:  00/P19-2 
(330206),  April  5,  1933;  see  in  this  connection  File  OL/P19-2  (311118),  No- 
vember 21,  1931— C.  M.  O.  11,  1931,  p.  12) . 


CIVIL  ESTABLISHMENT:  compensation  of  navy  yard  employees  as  fixed 

BY  WAGE  BOARDS — LIMITATION  ON  REDUCTION  UNDER  ACT  OF  MARCH  20,  1933. 

Section  2 (a)  of  title  II  of  the  act  of  March  20,  1933  (Public,  No.  2,  73d 
Cong.)  requires  that  for  the  last  quarter  of  the  fiscal  year  1933  and  for  the 
fiscal  year  1934  the  compensation  which  employees  would  receive  under  the 
provisions  of  any  existing  law,  schedule,  regulation,  Executive  order,  or  de- 
partmental order  shall  first  be  determined  as  though  that  title  (except  sec.  4) 
had  not  been  enacted,  and  section  2 (b)  of  said  title  requires  that  the  com- 
pensation so  determined  shall  be  reduced  by  the  percentage  determined  in 
accordance  with  section  3 of  said  title,  which  was  fifteen  per  centum.  (See 
Executive  Order  6085  of  March  28,  1933.) 

Held,  that  under  the  above  section  2 (a),  the  compensation  of  employees 
whose  wages  are  normally  fixed  by  the  recommendation  of  wage  boards  is 
subject  to  such  reduction  as  may  be  found  necessary  to  bring  such  compensa- 
tion into  conformity  with  rates  of  wages  of  private  establishments  in  the  im- 
mediate vicinity  of  the  respective  yards  if  in  fact  navy  yard  wages  are  in 
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excess  of  those  of  private  establishments,  and  that  the  compensation  thus 
reduced  is  under  section  2 (b)  of  said  Title  II  subject  to  the  fifteen  per  centum 
reduction,  subject,  however,  to  the  qualification  that  any  additional  reduction 
found  by  the  wage  boards  or  other  agency  established  by  the  Secretary  of  the 
Navy  to  consider  this  question  is  determined  to  be  “consistent  with  the  public 
interest.”  (See  act  of  July  16,  1862,  12  Stat.  587,  34  U.  S.  C.,  sec.  505;  File: 
LL/L16-4  ( 330405),  April  14,  1933). 


CLAIMS  : NAVAL  PERSONNEL  EFFECTS  LOST  OR  DAMAGED — FIRE  ABOARD  SHIP. 

“SHIPWRECK  OR  OTHER  MARINE  DISASTER”  DEFINED. 

A fire  of  unknown  origin  occurred  in  an  officer’s  stateroom  on  board  the 
U.  S.  S.  Wright.  The  damage  resulting  from  the  fire  was  limited  to  bedding 
on  a berth  which  was  owned  by  the  [P.  11]  Government,  and  a suit  of 
civilian  clothing,  a silk  bathrobe  and  a uniform  overcoat,  the  property  of  said 
officer.  There  was  no  damage  to  ship’s  structure. 

Claim  for  reimbursement  for  the  clothing  lost  was  submitted  by  this  officer 
under  the  act  of  October  6,  1917  (34  U.  S.  C.,  secs.  981-983),  on  the  ground 
that  the  fire  in  question  constituted  a “marine  disaster.”  The  term  “shipwreck 
or  other  marine  disaster”  as  used  in  the  act  of  October  6,  1917,  supra,  has  been 
construed  to  mean  “shipwreck  or  marine  disaster  to  the  ship  itself,  involving 
a total  or  partial  destruction  or  casting  away  of  the  ship”  (1  Comp.  Dec.  441 ; 
3 Comp.  Dec.  585).  In  a decision  reported  in  volume  24  of  the  Comptroller 
of  the  Treasury’s  Decisions  at  page  202,  it  was  held  that  “the  words  ship- 
wreck or  other  marine  disaster  should  be  construed  in  their  ordinary  meaning, 
and  so  construed  refer  to  and  embrace  loss  of  ships  caused  by  dangers  of  the 
seas,  or  other  unforeseeable  or  unavoidable  accidents  to  which  ships  are  ordi- 
narily liable.” 

As  stated  above,  there  was  no  damage  to  the  ship’s  structure  as  a result  of 
the  fire  which  caused  claimant’s  loss  and  the  report  showed  that  the  fire  was 
of  very  slight  proportions.  Held,  that  this  fire  did  not  constitute  a “shipwreck 
or  other  marine  disaster”  within  the  meaning  of  the  above  act  of  October  6, 
1917,  and  claimant  cannot,  therefore,  legally  be  compensated  thereunder  for 
the  loss  sustained  by  him. 

Consideration  was  given  to  the  question  of  adjusting  the  claim  under  the 
authority  of  the  act  of  December  28,  1922  (31  U.  S.  C.,  sec.  215),  which  author- 
izes the  Secretary  of  the  Navy  to  submit  to  Congress  for  appropriations  for 
payment,  claims  for  losses  of,  or  damages  to,  privately  owned  property  found 
to  be  due  to  negligence  on  the  part  of  Government  personnel  acting  within  the 
scope  of  their  employment.  As  the  origin  of  the  fire  was  unknown,  the  Navy 
Department  could  not  certify  that  it  resulted  from  negligence  on  the  part  of 
Government  personnel.  There  was  no  other  authority  of  law  under  which 
the  above  claim  could  be  adjusted  (File:  00/L19  (330310),  April  3,  1933). 


CLAIMS  : NAVY  AIRPLANE  DAMAGED  IN  COLLISION  WITH  PRIVATELY  OWNED  AIRPLANE; 

METHOD  OF  HANDLING  CLAIM. 

Question  as  to  the  proper  procedure,  for  the  handling  of  the  Government’s 
claim  for  damages  to  a U.  S.  Navy  airplane,  resulting  from  collision  with  a 
privately  owned  airplane. 

Repairs  to  the  Navy  airplane  should  be  made  by  the  Navy  as  other  repairs 
to  aircraft  are  made  and  the  entire  cost,  including  that  for  material,  charged 
against  the  appropriation  “Aviation.”  A report  of  the  cost  of  such  repairs 
should  then  be  made  to  the  Navy  Department  and  a claim  for  reimbursement 
will  be  submitted  to  the  private  owner.  Such  amount  as  may  be  recovered 
[P.  12]  must  be  deposited  in  the  Treasury  to  the  credit  of  “Miscellaneous 
receipts”  (File:  V02U-2L/11-1  (330325),  April  5,  1933,  citing  6 Comp.  Dec.  74; 
10  Comp.  Dec.  222;  6 Comp.  Gen.  171;  31  U.  S.  C.,  sec.  484;  14  Comp.  Dec.  87; 
3 Comp  Gen.  808). 


1810  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  4—1933] 


CONTEMPT  OF  COURT : counsel  for  accused  appearing  before  court  in 

INTOXICATED  CONDITION  ; STATUS  OF  RETIRED  NAVAL  RESERVIST  WHO  WAS  ALSO  A 

CIVILIAN  ATTORNEY  WITH  RESPECT  TO  ACCEPTING  COMPENSATION  IN  COURT-MARTIAL 

CASES  ; DISBARMENT  OF  ATTORNEY. 

An  enlisted  man  was  transferred  from  the  Regular  Navy  to  the  Naval  Reserve 
after  twenty-five  years’  service  and  in  due  course  was  transferred  to  the  retired 
list.  Thereafter,  he  appeared  as  counsel  for  accused  in  a trial  by  court  martial 
at  which  time  he  was  a practicing  attorney  in  the  State  of  California.  The 
court  martial  adjudged  him  in  contempt  of  court  in  that  he  had  appeared  before 
the  court  under  the  influence  of  intoxicating  liquor,  thereby  interrupting  the 
progress  of  the  trial  without  justifiable  cause.  However,  the  court  martial  did 
not  sentence  him  for  contempt  of  court  but  ordered  that  he  be  precluded  from 
further  attendance  on  the  court.  Upon  consideration  of  this  incident  by  the 
Judge  Advocate  General,  it  was  advised: 

(1)  That  disciplinary  action  might  properly  have  been  taken  in  this  case  in 
accordance  with  article  42  (a)  of  the  Articles  for  the  Government  of  the  Navy 
(34  U.  S.  C.,  sec.  1200)  and  the  Naval  Reserve  Act  of  1925,  section  10,  which 
provide,  respectively,  as  follows : 

“Whenever  any  person  refuses  to  give  his  evidence  or  to  give  it  in  the 
manner  provided  by  these  articles,  or  prevaricates,  or  behaves  with  contempt 
to  the  court,  it  shall  be  lawful  for  the  court  to  imprison  him  for  any  time 
not  exceeding  two  months.” 

“Officers  and  men.  who  have  heretofore  been  or  may  hereafter  be  trans- 
ferred to  the  retired  list  of  the  Naval  Reserve  Force  or  the  Naval  Reserve 
with  pay  shall  at  all  times  be  subject  to  the  laws,  regulations,  and  orders 
for  the  government  of  the  Navy.” 

(2)  That  the  Secretary  of  the  Navy  might  legally  issue  an  order  precluding 
the  individual  in  question  from  representing  other  persons  as  attorney  before  the 
Navy  Department  or  any  naval  court  or  board,  either  permanently  or  for  a 
definite  period,  after  furnishing  him  with  a written  statement  of  the  charges 
against  him  with  the  information  that  he  may  submit  such  counterstatement  or 
explanation  as  he  may  wish  to  make,  together  with  a list  of  the  persons  he  desires 
to  have  questioned  in  his  behalf,  and  after  a full  inquiry,  if  he  should  request  it, 
into  the  circumstances  on  which  the  charges  were  made,  according  him  the  right 
to  be  present,  to  cross-examine  witnesses,  and  to  produce  evidence. 

[P.  13]  (3)  That  according  to  a policy  heretofore  enunciated  by  the  Secre- 

tary of  the  Navy,  if  counsel  for  the  accused  before  a naval  court  martial  has  a 
status  in  the  naval  service  which  subjects  him  to  the  laws  and  regulations  for 
the  government  of  the  Navy,  any  misconduct  on  his  part  while  serving  as  such 
counsel  should  be  dealt  with  by  disciplinary  action  in  accordance  with  established 
rules  and  customs  of  the  Navy,  rather  than  by  such  unusual  actions  as  disbarring 
him  from  further  service  in  a similar  capacity  before  a naval  court  martial. 

(4)  That  pursuant  to  section  113  of  the  United  States  Criminal  Code,  as  con- 
strued by  the  Attorney  General,  the  aforesaid  individual  may  be  notified  by  the 
Secretary  of  the  Navy  that  he  shall  not  hereafter  represent  any  other  person  as 
attorney  before  the  Navy  Department,  or  any  court  or  board  or  officer  of  the  Navy, 
without  submitting  satisfactory  evidence  in  each  case  that  no  compensation  what- 
ever has  been  or  shall  be  received  by  him  directly  or  indirectly,  for  any  services 
so  rendered  or  to  be  rendered,  either  by  himself  or  another,  in  relation  to  such 
proceedings  (J.  A.  G.  File  MM-Monahan,  John  J/P13-2  (330114),  April  11,  1983, 
citing  16  Op.  Atty.  Gen.  488,  May  13,  1880;  13  Op.  Atty.  Gen.  150,  155,  Oct.  4, 
1869;  24  Nev.  115;  50  Pac.  127,  Sept.  29,  1897;  5 Ann.  Cas.  990  note;  R.  C.  L., 
vol.  2,  p.  1093;  id.,  vol.  6,  p.  526;  Ex  parte  RoUnson , 19  Wall.  505;  United 
States  v.  Green , 85  Fed.  857,  U.  S.  v.  Markewich,  261  Fed.  537 ; 29  Op.  Atty.  Gen. 
397 ; Navy  Dept.  File  26262-2629 ; 1,  November  5, 1919) . 


ENLISTMENT  : extension  of  six-year  enlistment. 

Held,  that  a man  who  enlists  in  the  Navy  for  a period  of  six  years  and  later 
extends  his  enlistment  for  period  of  two  years,  may  again  extend  his  enlistment 
for  a term  of  years  which,  added  to  his  prior  extension  of  enlistment,  shall  not 
exceed  four  full  years  (File;  MM/P14-4  ( 330322),  April  4,  1933,  distinguishing 
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Op.  J.  A.  G.,  approved  July  11,  1928,  File  MM/P14-4  (280528)  ; citing  34  U.  S.  C., 
sec.  181;  id.,  sec.  184;  Bu.  Nav.  Manual,  1925,  art.  1006). 


LEAVE  OF  ABSENCE  : cumulative  ; amount  which  may  be  credited  to  officers 

OF  THE  NAVY  AFTER  APRIL  1,  1933. 

Section  103  of  part  II  of  the  Legislative  Appropriation  Act  for  the  fiscal  year 
1933,  approved  June  30,  1932  ( 47  Stat.  382,  400),  which  was  held  applicable  to 
naval  oflicers  by  the  Comptroller  General’s  decision  of  July  14,  1932  (12  Comp. 
Gen.  37),  provided  that  “all  rights  now  conferred  or  authorized  to  be  conferred  by 
law  upon  any  officer  or  employee  to  receive  annual  leave  of  absence  with  pay 
are  hereby  suspended  during  the  fiscal  year  ending  June  30,  1933.’’  This  section 
was  expressly  repealed,  effective  April  1,  1933,,  by  section  4 (d)  of  title  II  of  the 
act  approved  March  20,  1933  (Public.  No.  2). 

[P.  14]  Held,  that  all  leave  to  the  credit  of  oflicers  on  June  30,  1932,  was 
revived  by  section  4 ( d ) of  the  act  of  March  20,  1933,  effective  from  April  1,  1933, 
and  may  now  be  granted  in  accordance  with  the  terms  of  article  1791,  U.  S.  Navy 
Regulations,  1920.  In  this  connection,  since  all  rights  to  receive  leave  with  pay 
during  the  fiscal  year  1933  were  suspended  for  the  period  July  1,  1932,  to  April  1, 
1933,  no  leave  with  pay  accrued  to  the  credit  of  an  officer  during  that  period. 
However,  for  the  last  three  months  of  the  fiscal  year  1933  officers  are  entitled  to  a 
pro  rata  leave  credit  in  the  amount  of  eight  days.  In  addition,  they  are  entitled 
to  any  unused  portion  of  the  18  days’  legislative  furlough  for  which  deductions 
from  compensation  were  made  under  the  terms  of  section  101  (b)  of  the  act  of 
June  30,  1932,  but  such  unused  legislative  furlough  must  be  taken  prior  to  July  1, 
1933  (File:  00/P18-1  (330329)  April  11,  1933). 


MIDSHIPMEN : graduates  ; appointment  as  commissioned  officers  ; interpre- 
tation OF  ACT  OF  MAY  6,  1932. 

The  act  approved  May  6,  1932  ( 47  Stat.  149;  34  U.  S.  C.,  Supp.  VI,  sec.  12), 
authorizes  the  appointment,  as  ensigns  in  the  line  of  the  Navy  of  at  least  50  per 
centum  of  the  graduates  of  the  U.  S.  Naval  Academy. 

Held,  that  this  statute  does  not  require  the  appointment  as  ensigns  of  at  least 
50  per  centum  of  the  Naval  Academy  graduates  in  classes  subsequent  to  the  1932 
class ; on  the  contrary,  it  merely  authorizes  such  appointments  in  the  percentage 
specified  even  though  the  number  so  appointed  may  at  the  time  result  in  au 
excess  of  the  total  number  of  officers  otherwise  authorized  by  law  (File: 
OL11/P14-2  (330405),  April  12,  1933,  citing  Op.  J.  A.  G.,  May  13,  1919,  File  5250- 
120,  C.  M.  O.  186-1919;  L.  R.  N.  A.,  p.  767,  interpreting  proviso  to  act  of  July  9, 
1913,  ch.  5,  38  Stat.  103,  now  contained  in  34  U.  S.  C.,  sec.  1057 ; Benjamin  v. 
United  States , 10  Ct.  Cls.  474;  L.  R.  N.  A.,  p.  767,  construing  act  of  July  16,  1862, 
12  Stat.  583,  585). 


MUSEUMS : loan  of  naval  material  to  adler  planetarium  and  astronomical 

MUSEUM,  CHICAGO,  ILL.,  IN  CONNECTION  WITH  A CENTURY  OF  PROGRESS  EXPOSITION. 

Question  as  to  whether  authority  exists  for  the  loan  of  certain  naval  material 
to  the  Adler  Planetarium  and  Astronomical  Museum,  Chicago,  111.,  to  be  used  in 
connection  with  an  exhibit  in  the  form  of  the  bridge  of  a ship  which  said  museum 
is  preparing  in  connection  with  A Century  of  Progress  Exposition  to  be  held  in 
Chicago.  The  museum  in  question  is  operated  under  the  supervision  of  the 
South  Park  commissioners  of  the  city  of  Chicago  and  in  accordance  with  the 
laws  governing  the  administration  of  State  museums. 

[P.  15]  Held,  that  such  of  the  material  requested  as  is  obsolete  may,  in  the 
discretion  of  the  Secretary  of  the  Navy,  be  loaned  or  given  to  this  museum  under 
authority  of  the  act  of  May  26,  1928  ( 45  Stat.  773;  50  U.  S.  C.,  sec.  67)  which 
vests  in  the  Secretary  of  the  Navy  authority,  in  his  discretion,  to  issue  con- 
demned or  obsolete  material  to  State  museums  and  municipal  corporations. 

With  reference  to  material  not  obsolete  but  which  can  be  spared,  the  act  ap- 
proved February  8,  1932  ( 47  Stat.  39,  40),  providing  for  the  participation  of  the 
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United  States  in  A Century  of  Progress  Exposition  to  be  held  at  Chicago,  111.,  in 
1933,  authorizes  heads  of  various  executive  departments  to  cooperate  with  the 
commissioner  in  arranging  for  display  of  such  Government  articles  as  it  shall  be 
in  the  interests  of  the  United  States  to  place  on  exhibition.  Accordingly,  further 
held , that  such  of  the  material  requested  by  the  Adler  Planetarium  and  Astro- 
nomical Museum  as  may  not  be  issued  under  authority  of  the  act  of  May  26,  1928, 
may  be  loaned  by  the  Secretary  of  the  Navy  under  authority  of  the  aforesaid  act 
of  February  8,  1932,  if  requested  by  the  commissioner  for  exhibition  as  a part  of 
the  A Century  of  Progress  Exposition  (File:  Pll-4  (330316),  April  11,  1933). 


OFFICERS  OF  THE  MARINE  CORPS : eligibility  to  serve  on  board  of  naval 

OFFICERS  CONVENED  UNDER  THE  PROVISIONS  OF  SECTION  4757  OF  THE  REVISED 

STATUTES. 

Held,  that  a commissioned  officer  of  the  Marine  Corps  may  legally  serve  as  a 
member  of  a board  of  naval  officers  convened  under  the  provisions  of  section  4757 
of  the  Revised  Statutes  (38  U.  S.  C.,  sec.  230)  to  examine  into  the  condition  of  a 
former  enlisted  man  of  the  U.  S.  Marine  Corps  and  to  recommend  a suitable 
amount  for  his  relief  and  for  a specified  time  (File:  MM/L16-9  ( 330417),  April 
26,  1933,  citing  27  Op.  Atty.  Gen.  90;  Wilkes  v.  Dinsman , 7 How.  89;  U.  S.  v . 
Dunn,  120  U.  S.  249 ; 28  Op.  Atty.  Gen.  15, 17 ; Op.  J.  A.  G.,  dated  May  13,  1915,  File 
5252-66;  reversing  Sec.  Navy  endorsement  of  Aug.  3,  1909,  File  27207-4). 

C.  M.  O.  5—1933 

[P.  5]  1.  CHARGES  AND  SPECIFICATIONS : multiplicity  of  specifica- 
tions— SAME  ACT  VIOLATION  OF  MILITARY  LAW  AND  OF  PENAL  CODE  OF 
PHILIPPINE  ISLANDS;  DUPLICITY. 

2.  SAME  : SPECIFICATION  TO  BE  LAID  UNDER  THE  MOST  APPROPRIATE  CHARGE. 

Lieutenant  (junior  grade)  John  T.  White,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commandant,  sixteenth  naval  district  and  U.  S. 
Navy  Yard,  Cavite,  and  U.  S.  naval  station,  Olongapo,  P.  I.,  at  the  U.  S.  Navy 
Yard,  Cavite,  P.  I.,  December  28,  1932,  to  March  7,  1933,  and  was  convicted  of 
the  following  charges  : 

Charge  /. — Conduct  unbecoming  an  officer  and  a gentleman  (3  specifications, 
nonpayment  of  debts). 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specifica- 
tions, passing  bad  checks). 

Charge  III. — Scandalous  conduct  tending  to  the  destruction  of  good  morals 
(2  specifications:  (1)  Drawing  check  on  nonexistent  account;  (2)  Embezzle- 
ment of  money,  property  of  ship’s  service). 

Charge  IV. — Neglect  of  duty  (3  specifications:  1 and  2 not  proved;  3,  proved — 
failure  to  safeguard  records). 

Charge  V. — Falsehood. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  March  11,  1933,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

(1)  On  May  12,  1933,  the  Judge  Advocate  General  held  that  the  two  specifica- 
tions under  charge  II  each  alleged  the  same  offense  against  what  is  commonly 
known  as  “worthless  check”  laws,  the  first  specification  having  been  pleaded 
under  section  [P.  6]  272,  Naval  Courts  and  Boards,  and  the  second  specification 

as  a violation  of  article  315,  Revised  Penal  Code,  Philippine  Islands ; accordingly, 
that  the  court  should  have  sustained  an  objection  which  was  made  by  the  accused 
on  the  ground  that  these  two  specifications  were  duplicitious.  In  support  of  this 
holding  the  Judge  Advocate  General  cited  section  563,  Naval  Courts  and  Boards, 
to  the  effect  that  an  act  prohibited  both  by  naval  law  and  the  civil  law  of  the 
Federal  Government  constitutes  but  one  offense  against  the  United  States,  and 
also  cited  the  case  of  Grafton  v.  United  States,  206  U.  S.  333,  as  showing  that  the 
offense  was  the  same  whether  charged  as  a violation  of  military  law  or  the 
Philippine  Penal  Code. 

For  the  reasons  stated,  the  Judge  Advocate  General  recommended  that  the 
proceedings  and  findings  on  the  second  specification  under  charge  II  be  set  aside. 
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(2)  With  respect  to  specification  1 of  charge  III,  the  Judge  Advocate  General 
remarked  that  said  specification  should  have  been  laid  under  the  charge  “Conduct 
to  the  prejudice  of  good  order  and  discipline”  (citing  sec.  272,  Naval  Courts  and 
Boards)  and  accordingly  that  an  objection  made  by  the  accused  on  that  ground 
should  have  been  sustained,  but  that  this  failure  to  allege  the  offense  under  the 
appropriate  charge  did  not  prejudice  the  rights  of  the  accused  (citing  Naval 
Courts  and  Boards,  sec  741;  C.  M.  O.  5,  1930,  p.  11;  C.  M.  O.  2,  1928,  p.  13). 

On  May  19,  1933,  the  Secretary  of  the  Navy  approved  the  remarks  and  recom- 
mendation of  the  Judge  Advocate  General  in  this  case  and  accordingly  set  aside 
the  proceedings  and  findings  on  the  second  specification  under  charge  II. 

On  May  29,  1933,  the  sentence  was  confirmed  by  the  President  (File  A6-5 
(6)/EEl  (330529)). 


CLEMENCY : recommendation  for  approved. 

Lieut.  Comdr.  Herbert  R.  Sobel,  U.  S.  Navy,  was  tried  by  general  court  mar- 
tial by  order  of  the  commander  Destroyers,  Scouting  Force,  United  States  Fleet, 
on  board  the  U.  S.  S.  Whitney  on  April  4,  1933,  and  was  convicted  of  the  following 
charge : “Culpable  inefficiency  in  the  performance  of  duty.” 

The  court  sentenced  the  accused  to  lose  10  numbers  in  his  grade. 

The  members  of  the  court  “strongly”  recommended  the  accused  to  the  clemency 
of  the  reviewing  authority  “in  consideration  of  the  very  adverse  and  difficult  situ- 
ation which  confronted  the  accused  in  his  attempt  to  execute  his  orders,  and  in 
consideration  of  the  testimony  as  to  the  general  efficiency  of  his  command.” 

On  April  20,  1933,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence.  However,  in  view  of  the  [P.  7]  recommendation  to  clemency 
made  by  all  of  the  members  of  the  court,  he  reduced  the  loss  of  numbers  to  the 
loss  of  five  numbers  in  grade. 


CLEMENCY : recommendation  for  approved. 

SENTENCES : exceeding  legal  limitations — violation  of  national  prohibition 

ACT — INDUCING  CARRIER  TO  SHIP  INTOXICATING  LIQUOR  WITHOUT  DISCLOSING  NATURE 

OF  SHIPMENT. 

LIMITATIONS  OF  PUNISHMENTS:  violation  of  federal  statute  which 

DOES  NOT  PROVIDE  FOR  IMPRISONMENT. 

Lieut.  Comdr.  Dallas  Wait,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commander  Base  Force,  U.  S.  Fleet,  on  board  the  U.  S.  S.  Argomie, 
January  3,  1933,  to  February  27,  1933,  on  the  following  charges : 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy ; 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specifica- 
tions : 1,  not  proved ; 2,  proved — inducing  a carrier  to  ship  intoxicating  liquor 
without  disclosing  that  it  was  intoxicating  liquor). 

He  was  acquitted  of  charge  I and  convicted  of  charge  II. 

The  court  sentenced  the  accused  to  lose  100  numbers  in  his  grade  and  to  lose 
$50  per  month  of  his  pay  for  a period  of  10  months,  total  loss  of  pay  amounting 
to  $500. 

The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  consideration  of  the  previous  good  record.” 

On  March  20,  1933,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence,  subject  to  certain  remarks  relative  to  the  difficulty  of  prosecuting 
this  case  due  to  the  lapse  of  approximately  1 year  from  date  of  the  events  under 
examination  until  the  trial,  the  necessity  of  taking  depositions  of  important  wit- 
nesses, the  delay  occasioned  thereby,  and  the  necessity  of  adjourning  court  for  a 
period  of  1 month  due  to  participation  of  fleet  in  scheduled  exercises  that  occurred 
during  progress  of  the  trial.  In  view  of  the  recommendation  to  clemency  made 
by  all  members  of  the  court,  the  convening  authority  reduced  the  loss  of  pay  to 
$50  per  month  for  a period  of  6 months,  total  loss  of  pay  amounting  to  $300. 

On  April  22,  1933,  the  Judge  Advocate  General  expressed  the  opinion  that  that 
part  of  the  sentence  relating  to  loss  of  numbers  exceeded  the  legal  limitation  for 
the  offense  of  which  the  accused  was  found  guilty,  stating  in  this  respect  as 
follows : 
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“It  is  the  opinion  of  this  office  that  that  part  of  the  sentence  relating  to 
loss  of  numbers  exceeds  the  legal  limitation  for  the  offense  of  which  the 
accused  was  found  guilty.  The  specification  covering  that  offense  alleged 
a [P.  8]  violation  of  that  part  of  the  National  Prohibition  Act  (title  27, 
U.  S.  C.  26)  reading  in  part  as  follows: 

“ ‘It  shall  be  unlawful  for  a person  to  use  or  induce  any  carrier,  or  any 
agent  or  employee  thereof,  to  carry,  or  ship  any  package  or  receptacle 
containing  liquor  without  notifying  the  carrier  of  the  true  nature  and 
character  of  the  shipment.  * * * ’ 

“The  penalty  for  violation  of  the  above-quoted  provision  of  law  is  pro- 
vided for  in  that  part  of  title  27,  U.  S.  C.  46,  reading  ‘Any  person  violating 
the  provisions  of  any  permit,  or  who  makes  any  false  record,  report,  or 
affidavit  required  by  this  chapter,  or  violates  any  of  the  provisions  of  this 
chapter,  for  which  offense  a special  penalty  is  not  prescribed,  shall  be  fined 
for  a first  offense  not  more  than  $500  ;***.’ 

“The  legal  limitation  of  punishments  which  may  be  adjudged  by  court 
martial  will  be  found  in  section  720,  Naval  Courts  and  Boards,  1923.  It  is 
noted  that  that  section  of  Naval  Courts  and  Boards  is  arranged  first  under 
the  various  articles  for  the  Government  of  the  Navy  consecutively,  and 
then  under  the  various  general  statutes  of  the  United  States.  The  punish- 
ment which  may  be  adjudged  for  a violation  of  a general  statute  of  the  United 
States  will  be  found  in  the  last  paragraph  under  article  22,  Articles  for 
the  Government  of  the  Navy,  listed  under  section  720,  Naval  Courts  and 
Boards.  The  general  court  martial  now  under  consideration  is,  however, 
governed  by  the  note  thereunder,  which  reads  as  follows : 

“ ‘Where  the  statute  does  not  prescribe  any  period  of  imprisonment  dis- 
missal or  discharge  shall  not  be  adjudged,  but  loss  of  numbers  not  to  exceed 
10,  or  confinement  not  to  exceed  3 months  may  be  adjudged.’ 

“It  consequently  follows  that  the  court  in  the  present  case  was  limited 
to  adjudging  the  loss  of  ten  (10)  numbers  and  to  the  loss  of  pay  not  to 
exceed  $500. 

“From  the  foregoing  it  will  be  seen  that  that  part  of  the  sentence  in  this 
case  relating  to  loss  of  one  hundred  (100)  numbers  exceeds  the  legal  limi- 
tation by  ninety  (90)  numbers,  and  it  is  accordingly  recommended  that 
that  portion  of  the  sentence  relating  to  loss  of  numbers  in  excess  of  ten 
(10)  numbers  be  set  aside.” 

Subject  to  the  foregong  remarks,  the  Judge  Advocate  General  was  of  the 
opinion  that  the  proceedings,  findings,  and  that  part  of  the  sentence  not  in  excess 
of  the  legal  limitation  and  the  action  of  the  convening  authority  thereon  were 
legal. 

On  May  8,  1933,  the  Secretary  of  the  Navy  approved  the  remarks  and  recom- 
mendation of  the  Judge  Advocate  General  in  this  case,  and  accordingly  set 
aside  that  portion  of  the  sentence  relating  to  loss  of  numbers  in  excess  of  10 
numbers. 


[P.  9]  CLEMENCY : recommendation  for.  not  approved. 

Commander  James  D.  Maloney,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  commander  Destroyers,  Scouting  Force,  United  States 
Fleet,  on  board  the  U.  S.  S.  DoMin  on  April  5,  1933,  and  was  convicted  of  the 
following  charge : “Neglect  of  duty.” 

The  court  sentenced  the  accused  to  lose  five  numbers  in  his  grade. 

The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  consideration  of  his  generally  excellent  service 
reputation.” 

On  April  22,  1933,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence.  He  noted  the  unanimous  recommendation  to  clemency  by  the 
members  of  the  court  but  stated  that,  in  view  of  the  small  loss  of  numbers 
awarded  by  the  court,  he  did  not  feel  that  mitigation  of  the  sentence  was  war- 
ranted. 
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CLEMENCY : recommendation  for,  not  approved. 

Chief  Carpenter  Harry  W.  Schomaker,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  naval  operating 
base,  Hampton  Roads,  Va.,  December  15,  1932,  to  January  31,  1933,  on  four 
charges.  He  was  acquitted  of  charges  I and  IV,  and  convicted  of  charges  II, 
Neglect  of  duty  (3  specifications:  1 and  2 proved;  3 not  proved),  and  III,  Vio- 
lation of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy  (without 
proper  authority,  causing  work  to  be  done  at  naval  training  station  on  personal 
property  of  accused). 

The  court  sentenced  the  accused  to  lose  $50  per  month  of  his  pay  for  a period 
of  6 months,  total  loss  of  pay  amounting  to  $300. 

Four  of  the  seven  members  of  the  court  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  view  of  the  outstanding  service  record 
of  the  accused  as  shown  by  his  reports  of  fitness,  and  character  testimony  of 
his  present  commanding  and  executive  officers.” 

0.n  May  5,  1933,  the  Secretary  of  the  Navy,  approved  the  proceedings,  findings, 
and  sentence. 


CLEMENCY : recommendation  for,  not  approved. 

DISMISSAL:  resignation  to  escape. 

Lieutenant  (Junior  Grade)  Howard  F.  Green,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  Navy  Yard, 
Philadelphia,  Pa.,  on  February  21,  1933,  and  was  convicted  of  the  following 
charges : 

Charge  I. — Drunkenness  (4  specifications:  1 and  2 proved;  3 and  4 proved 
by  plea). 

[P.  10]  Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary 
of  the  Navy. 

Additional  charge  I. — Drunkenness  (specification  proved  by  plea). 

Additional  charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secre- 
tary of  the  Navy  (specification  proved  by  plea). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service. 

Four  of  the  six  members  of  the  court  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  view  of  his  previous  good  record  and 
the  possibility  that  his  conduct  may  have  been  caused  by  the  severe  accident 
previous  to  the  commission  of  the  offenses  charged.” 

On  March  27,  1933,  the  Secretary  of  the  Navy  approved  the  proceedings,  find- 
ings, and  sentence. 

On  April  28,  1933,  the  accused  tendered  his  resignation  as  an  officer  in  the 
U.  S.  Navy,  which  was  accepted  by  the  Secretary  of  the  Navy  on  May  15,  1933, 
by  direction  of  the  President,  to  take  effect  on  May  20,  1933,  for  the  good  of  the 
service.  Accordingly,  no  further  action  was  taken  in  the  case. 


1.  EVIDENCE : character,  in  mitigation — introduction  of. 

2.  EVIDENCE,  DOCUMENTARY : marking  of,  as  exhibits  and  reference 

THERETO  IN  RECORD  OF  PROCEEDINGS. 

3.  NAMES : misspelled  in  record  of  proceedings  ; vessel  of  the  navy. 

4.  CHARGES  AND  SPECIFICATIONS : duplication  of  charges,  findings  on 

one  charge  and  specification  thereunder  set  aside. 

5.  CLEMENCY : recommendation  for,  not  approved. 

Ensign  Russell  R.  Ross,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  commander  Destroyers,  Battle  Force,  U.  S.  Fleet,  on  board  the  U.  S.  S. 
Altair  on  April  17,  1933,  and  was  convicted  of  the  following  charges: 

Charge  I—  Through  negligence  suffering  a vessel  of  the  Navy  to  be  hazarded ; 
Charge  II. — Neglect  of  duty, 

The  court  sentenced  the  accused  to  lose  50  numbers  in  his  grade. 


1816  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 
[C.  M.  O.  No.  5—1933] 


The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  view  of  the  previous  good  reputation  of  the  accused  as 
indicated  by  the  testimony  of  senior  officers  with  whom  he  has  served.” 

On  April  26,  1933,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

(1)  “In  reviewing  this  case  it  is  noted  that  two  defense  witnesses  were 
questioned  regarding  and  testified  to  the  reputation  of  the  accused  as  to 
'truthfulness,  honesty,  and  veracity’  (p.  35  of  the  record).  As  these  traits 
of  character  were  not  brought  into  question  by  any  of  the  charges  and 
[P.  11]  specifications  and  evidence  thereon  could  not  aid  in  determining 
any  alleged  matter  of  fact,  the  convening  authority  is  of  the  opinion  that 
this  character  evidence  should  not  have  been  admitted  prior  to  the  arrival 
of  the  court  at  its  findings.  (See  secs.  343  and  344,  Naval  Courts  and 
Boards.)  For  the  same  reason  it  is  considered  that  the  court  erred  in 
not  sustaining  the  objection  of  the  judge  advocate  to  similar  questions  and 
answers  (pp.  38  and  39  of  the  record)  contained  in  the  two  depositions 
appended  which  were  introduced  prior  to  the  arrival  of  the  court  at  its 
findings. 

(2)  “Inasmuch  as  the  first,  third,  and  fifth  documents  introduced,  each 
consist  of  more  than  one  page  and  are  properly  market  ‘Exhibit  1 (1)  and 
1 (2)  ; Exhibit  3 (1),  3 (2),  etc.’,  the  entries  relative  to  their  introduction 
appearing  on  pages  18,  38,  and  39  of  the  record,  should  indicate  that  these 
documents  are  so  marked.  (See  secs.  768  and  856,  Naval  Courts  and  Boards) . 

(3)  “It  is  also  noted  that  the  name  ‘U.  S.  S.  Trnxtun , is  misspelled  through- 
out the  record. 

(4)  “The  second  charge  in  this  case  was  drawn  to  provide  for  exigencies 
of  proof  and  the  allegations  of  the  specification  thereunder  are  included  in 
the  allegations  of  the  specification  of  the  first  charge.  As  the  evidence  ad- 
duced at  the  trial  is  considered  to  clearly  establish  the  fact  that  the  offense 
committed  was  the  more  serious  one  set  forth  in  charge  I and  the  specification 
thereunder,  the  findings  under  charge  II  and  the  specification  thereunder  are 
set  aside. 

“Subject  to  the  above  remarks,  the  proceedings,  findings  on  the  first  charge 
and  the  specification  thereunder,  and  the  sentence  of  the  general  court  martial 
in  the  foregoing  case  of  Russell  R.  Ross,  ensign,  U.  S.  Navy,  are  approved. 

(5)  “It  is  noted  that  the  members  of  the  court  unanimously  recommended 
the  accused  to  the  clemency  of  the  reviewing  authority  in  view  of  ‘the  pre- 
vious good  reputation  of  the  accused  as  indicated  by  the  testimony  of  senior 
officers  with  whom  he  has  served.’  However,  in  view  of  the  serious  nature 
of  the  charge  of  which  the  accused  has  been  found  guilty  and  the  fact  that 
his  negligence  might  have  resulted  in  serious  damage  to  or  even  the  loss  of 
the  ship,  the  convening  authority  does  not  consider  the  award  of  clemency 
to  be  warranted  in  this  case. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.” 

On  May  9,  1933,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 


[P.  12]  SENTENCES:  illegal — retirement  on  half  pay,  commissioned  war- 
rant OFFICER  ; COURT  RECONVENED  FOR  PURPOSE  OF  RECONSIDERING. 

SAME : mitigation  of,  by  secretary  of  the  navy. 

Chief  Electrician  George  H.  Kellogg,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commander,  Battleships,  Battle  Force,  United  States  Fleet, 
on  board  the  U.  S.  S.  West  Virginia , on  April  1, 1933,  and  was  found  guilty  by  plea 
of  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (possession  on  board  ship  of  alcoholic  liquor). 

The  court  sentenced  the  accused  to  be  placed  on  the  retired  list  of  the  United 
States  Navy  on  half  pay. 

Five  of  the  seven  members  of  the  court  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  consideration  of  the  accused’s  length  of 


COMPILATION  OF  COURT-MARTIAL  ORDERS;  1916-1937  1817 

[C.  M.  O.  No.  5—1933] 

service,  his  receipt  of  both  the  6-  and  16-year  creditability  of  record  certificates, 
and  in  consideration  of  the  fact  that  he  has  had  no  previous  convictions.” 

On  April  20,  1933,  the  convening  authority  pointed  out  that  the  sentence  in  this 
case  was  illegal  and  accordingly  returned  the  record  of  proceedings  to  the  court, 
directing  that  it  reconvene  for  the  purpose  of  reconsidering  the  sentence.  Atten- 
tion of  the  court  was  directed  to  Court-Martial  Orders,  which  contain  numerous 
examples  of  similar  cases  in  which  the  sentences  adjudged  have  met  with  the 
disapproval  of  the  Navy  Department. 

On  April  24,  1933,  the  court  reconvened.  It  revoked  its  former  sentence  and 
in  lieu  thereof  sentenced  the  accused  to  be  restricted  to  his  ship  or  station  for  a 
period  of  1 month  and  to  lose  $100  per  month  of  his  pay  for  a period  of  24  months, 
total  loss  of  pay  amounting  to  $2,400. 

On  April  29,  1933,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  May  12,  1933,  the  Jduge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 

On  May  26,  1933,  the  Secretary  of  the  Navy,  in  accordance  with  the  recom- 
mendation of  the  Chief  of  the  Bureau  of  Navigation,  reduced  the  loss  of  pay  to 
the  loss  of  $50  of  accused’s  pay  per  month  for  a period  of  12  months,  total  loss  of 
pay  amounting  to  $600. 


JURISDICTION : summary  court  martial  to  try  enlisted  man  after  expiration 

of  ENLISTMENT. 

Where  an  enlisted  man  of  the  Navy  who  was  absent  over  leave  from  his  sta 
tion  and  duty  on  board  the  U.  S.  S.  West  Virginia  until  2 days  after  the  expira- 
tion of  his  enlistment  was  tried  by  a [P.  13]  summary  court  martial  for  said 
offense  upon  a specification  preferred  by  the  commanding  officer  of  the  U.  S.  S. 
West  Virginia , held , that  the  summary  court  martial  was  without  jurisdiction  for 
the  reason  that  the  accused  could  not  under  the  circumstances  be  regarded  as  an 
enlisted  man  in  the  naval  service  under  the  command  of  the  officer  who  ordered 
the  court  within  the  meaning  of  article  26,  Articles  for  the  Government  of  the 
Navy.  (See  sec.  103,  Naval  Courts  and  Board,  1923,  and  C.  M.  O.  4,  1932,  p.  31.) 
Accordingly,  the  Secretary  of  the  Navy  directed  that  the  finding  and  sentence  be 
set  aside.  It  was  pointed  out,  however,  that  the  fact  that  a summary  court 
martial  could  not  be  ordered  legally  in  this  case  would  not  prevent  the  trial  of 
the  man  by  general  court  martial  on  the  charge  of  desertion  ( File : MM-Carlson, 
Clarence  H/A17-21  (330509) , May  9,  1933) . 


NAVAL  HOME : pay  of  beneficiaries  for  services  rendered — application  to,  of 

CREDIT  ACT  OF  MARCH  20,  1933. 

Held , That  title  II  of  the  Credit  Act  of  March  20,  1933  (Public,  No.  2,  73d 
Cong.),  and  the  Executive  order  of  March  28,  1933,  issued  pursuant  thereto,  are 
applicable  to  beneficiaries  of  the  U.  S.  Naval  Home,  Philadelphia,  Pa.,  and  require 
the  reduction  of  15  percent  to  be  made  from  the  amount  of  $3  per  month  paid  to 
such  beneficiaries,  said  amount  being  in  the  nature  of  compensation  paid  in  con- 
sideration of  services  rendered  in  and  about  the  Naval  Home  (File:  NV1/LJ 
(330413),  May  4,  1933,  considering  Naval  Appropriation  Act  of  June  29,  1906,  34 
Stat.  553,  557 ; Naval  Appropriation  Act  of  August  22,  1912,  39  Stat.  334,  335,  and 
subsequent  appropriation  acts,  including  that  of  June  30,  1932,  47  Stat.  421,  427 
(L.  R.  N.  A.,  1921,  p.  1294)  ; par.  27  of  the  Regulations  of  the  U.  S.  Naval  Home, 
Philadelphia,  Pa.,  approved  by  the  Sec.  Navy,  May  11,  1929). 
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NAVY  NURSE  CORPS  : leave  of  absence. 

Held , that  the  laws  relating  to  the  Navy  Nurse  Corps  make  it  mandatory  that 
cumulative  leave  be  granted  to  members  of  that  corps  prior  to  discharge  (File: 
OG/P18-1  (330525),  May  29,  1933,  considering  act  of  May  13,  1908  ( 35  Stat.  146)  ; 
act  of  July  9,  1918  (40  Slat.  879;  10  U.  S.  C.,  sec.  850)  ; following  Op.  J.  A.  G.  of 
February  6,  1919,  File  26477-87 ; see  also  Op.  J.  A.  G.  of  February  19,  1921,  File 
26477-102) . 


[P.  14]  OFFICERS  OF  THE  NAVY  : foreign  service — tour  of  duty  prescribed 

BY  SECTION  12  OF  THE  ACT  OF  MARCH  3,  1933 — METHOD  OF  COMPUTING 
3 -YEAR  PERIOD. 

Section  12  of  title  II  of  the  act  of  March  3,  1933  (Public,  No.  428),  provides  as 
follows : 

“Assignments  of  officers  of  the  Army,  Navy,  or  Marine  Corps  to  permanent 
duty  in  the  Philippines,  on  the  Asiatic  Station,  or  in  China,  Hawaii,  Puerto 
Rico,  or  the  Panama  Canal  Zone  shall  be  for  not  less  than  3 years.  No  such 
officer  shall  be  transferred  to  duty  in  the  continental  United  States  before  the 
expiration  of  such  period  unless  the  health  of  such  officer  or  the  public  in- 
terest requires  such  transfer,  and  the  reason  for  the  transfer  shall  be  stated 
in  the  order  directing  such  transfer.” 

Held,  that  the  requirements  of  this  section  would  be  met  by  computing  the 
3-year  period  from  time  of  departure  from  the  continental  United  States  to  time 
of  return  to  the  continental  United  States  (File:  Ll-1  (13)  (1934)/A2-15 

(330307),  May  8,  1933,  citing  L.  R.  N.  A.,  1921,  p.  818,  “Shore  duty  beyond  seas”; 
see  also  C.  M.  O.  3,  1933,  p.  9). 


REWARDS : civil  employees  for  suggested  improvements — extent  to  which 

PROOF  OF  BENEFIT  REQUIRED. 

The  act  of  July  1,  1918  (40  Stat.  718,  ch.  114;  5 U.  S.  C.,  sec.  416),  authorizes 
the  Secretary  of  the  Navy  to  pay  cash  rewards  to  civilian  employees  of  the  Navy 
Department  or  the  Naval  Establishment  or  other  persons  in  civil  life,  for  bene- 
ficial suggestions.  The  Naval  Appropriation  Act  for  the  fiscal  year  1933  contains 
the  following  provision,  which  is  similar  to  the  provision  carried  for  a number  of 
years  in  all  such  acts  and  is  also  contained  in  that  appropriation  act  for  the  fiscal 
year  ending  June  30,  1934: 

“nor  shall  any  part  of  the  appropriations  made  in  this  act  be  available  to 
pay  any  premium  or  bonus  or  cash  reward  to  any  employee  in  addition  to  his 
regular  wages,  except  for  suggestions  resulting  in  improvements  or  economy 
in  the  operation  of  any  Government  plant.” 

Held , that  while  any  beneficial  suggestion  within  the  scope  of  the  act  of  July 
1,  1918,  supra,  must  have  been  adopted  and  resulted  in  an  improvement  or  economy 
in  the  operation  of  a Government  plant  before  a cash  reward  may  be  paid,  the 
extent  to  which  the  suggestion  must  have  been  demonstrated  as  an  actual  benefit 
rests  solely  with  the  Secretary  of  the  Navy  (File:  A13-7  (330428),  May  20,  1933). 


WARRANT  OFFICERS : radio  electricians — computation  of  service  for  pro- 
motion FROM  RADIO  ELECTRICIAN  TO  CHIEF  RADIO  ELECTRICIAN. 

Held,  that  an  individual  appointed  to  the  grade  of  radio  electrician  in  the 
Navy,  while  holding  a permanent  warrant  as  boatswain  in  the  Navy,  would  be 
entitled  to  credit  for  his  service  [P.  15]  in  the  latter  grade  in  computing  the 
“six  years  from  date  of  warrant”  required  by  the  Navy  Regulations  (art.  158, 
Navy  Regs.,  1920,  as  amended  by  C.  N.  R.  9,  of  June  25,  1926)  for  promotion  to 
the  grade  of  chief  radio  electrician  and  that,  if  his  date  of  rank  had  been  correctly 
stated  in  his  warrant  as  boatswain,  he  should  be  given  the  same  date  in  his 
warrant  as  radio  electrician  (File:  OO-Evans,  Clifton/P17-2  ( 330417),  Mav  12, 
1933,  considering  act  of  March  4,  1925,  sec.  12,  43  Stat.  1274,  34  U.  S.  C.,  secs.  123 
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and  877 ; art.  158,  Navy  Regs.,  1920,  as  amended  by  C.  N.  R.  9,  of  June  25,  1926 ; 
citing  Op.  J.  A.  G.  approved  by  Sec.  Navy,  Feb.  15,  1924,  File  29226-32 : 1,  par.  22 ; 
File  OO-Coles,  Wm.  M/P14-5  (291106),  March  20,  1930;  File  17789-20,  Dec.  18, 
1913 ; Toulon  v.  U.  8.,  51  Ct.  Cls.  87,  93,  Feb.  21,  1916 ; 5 Comp.  Gen.  43,  July  21, 
1925 ; as  to  question  of  pay,  see  24  Comp.  Dec.  177,  Sept.  21, 1917  ; 25  Comp.  Dec.  852, 
May  5,  1919 ; 7 Comp.  Gen.  746,  748,  749,  May  22,  1928) . 

C.  M.  O.  6 — 1933 

[P.  5]  CHARGES  AND  SPECIFICATIONS:  evidence  establishing  mob? 

SEBIOUS  OFFENSE  THAN  ONE  CHARGED. 

SENTENCES : exceeding  legal  limitation  for  offense  charged,  set 

ASIDE  IN  PART. 

Where  an  accused  was  convicted  of  the  charge  “Assaulting  another  person  in 
the  Navy,”  the  court  sentenced  him  to  reduction  in  rating,  confinement  for  a 
period  of  five  years,  dishonorable  discharge,  and  accessories. 

[P.  6]  The  evidence  in  this  case,  a considerable  part  of  which  was  presum- 
ably within  the  knowledge  of  the  convening  authority  before  the  charges  and 
specifications  were  preferred,  showed  that  the  victim  of  the  act  of  the  accused 
suffered  bodily  injury  from  blows  intentionally  inflicted  by  the  accused.  Inas- 
much as  every  battery,  which  is  the  actual  striking,  includes  an  assault,  the 
offense  in  this  case  should  have  been  alleged  under  the  more  serious  charge  of 
“Striking  another  person  in  the  Navy,”  as  this  charge  provides  for  exigencies  in 
the  proof.  Under  that  charge,  if  an  assault  only  is  proved,  the  court  can  properly 
find  the  accused  guilty  in  a lesser  degree  than  charged  (C.  M.  O.  2,  1925,  p.  12). 

Had  the  charge  “Striking  another  person  in  the  Navy”  been  preferred  in  this 
case,  the  sentence  imposed  would  have  been  legal  (N.  C.  & B.,  1923,  sec.  235, 
charge  II.  spec.  4,  and  sec.  720,  art.  8,  par.  3,  Striking  another  person  in  the 
Navy:  (4)).  However,  the  legal  limitation  of  punishment  for  the  charge  “As- 
saulting another  person  in  the  Navy”  is  confinement  for  eighteen  months  and 
dishonorable  discharge  (N.  C.  & B.,  1923,  sec.  720,  art.  8,  par.  3,  Quarreling  with, 
assaulting,  or  * * * : (4) ).  Accordingly,  that  portion  of  the  sentence  relating 

to  confinement,  with  corresponding  accessories,  in  excess  of  eighteen  months, 
was  set  aside  (File:  MM-Watkins,  Richard/A17-20  ( 330522),  June  15,  1933, 
approved  June  22,  1933). 


CHARGES  AND  SPECIFICATIONS : specification  as  found  proved  facing  to 

ALLEGE  AN  OFFENSE  ; THEFT. 

Specification  under  the  charge  “Theft”  alleged  that  accused  “did,  on  or  about 
March  18,  1933,  in  said  city  (Shanghai,  China),  feloniously  take,  steal,  and  carry 
away  a sack  containing  five  thousand  seven  hundred  eighty -nine  coppers,  of  the 
value  of  about  twenty-one  dollars  and  eighty-four  cents  ( $21.84 )*  Yuan  currency, 
said  sack  and  coppers  of  the  amounts  and  value  aforesaid,  being  the  property 
of  the  French  Tramway  Company,  in  the  aforesaid  city,  and  at  the  time  afore- 
said in  the  possession  of  one  Wang  Zeu  Tsing,  who  was  then  and  there  acting  as 
conductor  on  a bus  belonging  to  the  said  French  Tramway  Company;  and  the 
said  Stewart  did  then  and  there  appropriate  the  said  sack  and  coppers  of  the 
value  aforesaid  to  his  oivn  use”  (Italics  supplied.) 

The  court  found  the  accused  guilty  in  a less  degree  than  charged,  namely, 
guilty  of  “Conduct  to  the  prejudice  of  good  order  and  discipline,”  excepting  the 
words  in  italics  above. 

The  convening  authority  in  acting  on  this  case  pointed  out  that  “Scandalous 
conduct  tending  to  the  destruction  of  good  morals”  is  the  lesser  included  offense 
of  “Theft,”  and  expressed  the  opinion  that  the  court  should  have  found  the 
accused  guilty  [P.  7]  of  “Scandalous  conduct  tending  to  the  destruction  of 
good  morals”  rather  than  of  “Conduct  to  the  prejudice  of  good  order  and 
discipline.” 

Held,  that  the  specification  under  this  charge  as  found  proved  by  the  court 
did  not  allege  an  offense,  and  therefore  did  not  support  either  the  charge  of 
“Conduct  to  the  prejudice  of  good  order  and  discipline”  or  “Scandalous  conduct 
tending  to  the  destruction  of  good  morals”  (citing  C.  M.  O.  12,  1925,  10-11). 
The  specification  as  found  proved  alleged  no  more  than  a civil  trespass  which  in 
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the  absence  of  statutory  enactment  cannot  be  redressed  by  recourse  to  a criminal 
action. 

In  view  of  the  foregoing,  the  findings  on  this  charge  and  the  specification 
thereunder  were  set  aside  (File:  MM-Stewart,  Lawrence  H/A17-20  (330418), 
June  2,  1933,  approved  June  12,  1933). 


CIVIL  AUTHORITIES : enlisted  man  arrested  by  and  released  to  naval  au- 
thorities ; return  to  civil  anthorities  for  trial. 

Special  authority  must  be  obtained  from  the  Secretary  of  the  Navy  in  each 
case  before  surrendering  enlisted  men  to  the  civil  authorities  for  trial,  not- 
withstanding that  the  men  had  previously  been  released  by  the  civil  authorities 
into  naval  custody  with  the  understanding  that  they  would  be  produced  in  the 
civil  courts  at  the  time  set  for  their  trial. 

Where  men  are  released  by  the  civil  authorities  on  bail,  it  is  not  necessary 
for  commanding  officers  to  obtain  authority  from  the  Secretary  of  the  Navy 
before  granting  such  men  leave  of  absence  to  appear  for  trial,  as  provided  in  sec- 
tion 52,  Naval  Courts  and  Boards  (File:  A17-7  (330428-1),  June  8,  1933). 


COAST  GUARD : personnel  of,  under  confinement  by  the  navy — status  re 

PUNISHMENT  FOR  INFRACTIONS  OF  DISCIPLINE. 

When  the  Coast  Guard  is  not  operating  as  part  of  the  Navy,  it  is  not  subject 
to  the  laws  and  regulations  for  the  government  of  the  Navy  and  accordingly 
Coast  Guard  prisoners  may  not,  at  such  times,  be  “punished”  in  accordance  with 
the  Articles  for  the  Government  of  the  Navy,  notwithstanding  that  they  may  be 
confined  by  the  Navy  pursuant  to  Executive  order  of  December  5,  1925.  See 
J.  A.  G.  letter  of  May  5,  1933,  File  ET14/P13-10  (310421)  ; also,  same  file,  June 
1.3,  1931 ; C.  M.  O.  6,  1931,  p.  20. ) However,  pointed  out  that  ordinary  infrac- 
tions of  discipline  by  Coast  Guard  prisoners  during  their  confinement  by  the 
Navy  [p.  8]  may  be  adequately  dealt  with  by  the  commanding  officer  in  the 
exercise  of  his  power  to  reduce  or  forfeit  their  good-time  allowances,  or  to 
direct  the  withdrawal  of  privileges  such  as  smoking,  attendance  upon  moving 
pictures,  daily  recreation,  availability  for  inside  detail,  receiving  visitors,  letter 
writing,  use  of  library,  etc.  Action  of  ths  character,  whch  s expressly  author- 
ized by  the  Manual  for  the  Government  of  United  States  Naval  Prisons,  1923 
(arts,  29,  30,  31,  104),  does  not  consttute  the  infliction  of  “punishment”  in  a 
legal  sense,  and  is  clearly  within  the  scope  of  the  Executive  order  referred  to 
above  which  in  terms  makes  Coast  Guard  prisoners  “subject  to  the  regulations 
prescribed  by  the  Navy  Department  for  naval  prisoners”  during  such  time  as  they 
may  be  confined  by  the  Navy  pursuant  to  that  order.  Serious  offenses  should 
be  reported  to  the  commandant  of  the  Coast  Guard,  through  official  channels, 
for  appropriate  action  pursuant  to  the  laws  which  govern  the  Coast  Guard  when 
not  operating  as  part  of  the  Navy  (J.  A.  G.  File  ET14/P13r-10  ( 310421),  June 
22,  1933). 


DISCHARGE:  certificate  of.  in  true  name. 

Application  for  certificate  of  discharge  in  his  true  name  was  received  from  a 
man  who  served  in  the  Navy  during  the  Civil  War.  The  records  of  the  Navy 
Department  showed  that  he  enlisted  in  the  Navy  on  April  10,  1862,  for  three 
years  and  served  until  April  14,  1863,  when  he  deserted. 

The  act  of  August  14,  1888,  as  reenacted  by  the  act  of  May  24,  1900  ( 34 
U.  S.  C , sec.  1012),  providing  for  the  removal  of  the'  charge  of  desertion  from 
the  record  in  Civil  War  cases,  requires  that  an  applicant  must  have  served 
faithfully  until  the  expiration  of  his  enlistment  or  until  the  first  day  of  May 
1865,  having  previously  served  six  months  or  more.  Under  these  provisions  ap- 
plicant is  not  entitled  to  have  the  charge  of  desertion  now  appearing  on  the  rolls 
against  him  removed. 

The  records  of  the  Navy  Department  failed  to  disclose  that  this  man  was  ever 
discharged  from  the  naval  service.  Under  these  circumstances,  it  would  appear 
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that  the  only  discharge,  if  any,  to  which  he  is  entitled  would  be  a discharge  as 
undesirable.  Satisfactory  proof  having  been  furnished  as  to  applicant’s  true 
name,  held , that  there  would  be  no  legal  objection  to  issuing  him  an  undesirable 
discharge,  not  under  honorable  conditions  from  the  naval  service  in  that  name 
(File:  MM-Denehey,  Wm.  T/P19-1  (330529),  June  9,  1933). 


[P.  9]  HEAT,  LIGHT,  AND  WATER:  naval  operating  base,  hampton  roads, 
va. — prorating  charges  fob,  TP  particular  activities  concerned. 

Held,  that  the  cost  of  heat,  water,  and  electric  current  at  the  naval  operating 
base,  Norfolk,  Va.,  may  be  prorated  to  the  activities  receiving  such  service 
when  such  activities  have  appropriations  that  are  available  therefor  (File: 
NR/N26-5  (330519),  June  13,  1933,  following  J.  A.  G.  opinion  approved  by 
Secretary  of  the  Navy,  January  11,  1923,  File  28808-399). 


MEDALS  AND  DECORATIONS:  civilians — eligibility  to  receive  sampson 

COMMEMORATIVE  AND  SPANISH  CAMPAIGN  MEDALS. 

Question  as  to  whether  the  Sampson  and  Spanish  Campaign  Medals  may 
legally  be  given  to  the  civilian  members  of  the  crews  of  the  S.  S.  St.  Louis  and 
the  S.  S.  St.  Paul. 

In  the  various  acts  and  resolutions  of  Congress  providing  for  medals  com- 
memorating certain  naval  battles  of  the  Spanish-American  War,  distribution  of 
these  campaign  medals  was  in  each  case  limited  to  officers  and  men  of  the  Navy 
and  Marine  Corps  (Joint  Res.  No.  18,  approved  March  3,  1901,  31  Stat.  1465; 
Joint  Res.  No.  42,  approved  June  3,  1898,  30  Stat.  746;  act  of  Feb.  27,  1906, 
34  Stat.  35;  act  of  May  13,  1908,  35  Stat.  132). 

There  appears  to  be  no  provision  of  law  which  authorizes  the  delivery  of 
medals,  badges,  or  ribbons  to  civilians  participating  in  the  engagements  in 
question  (File:  QQ/P15  (330501),  June  21,  1933). 


NAVAL  RESERVE : additional  numbers — officers  above  rank  of  lieutenant 

COMMANDER. 

Held:  (1)  Those  officers  of  the  Naval  Reserve  in  ranks  above  that  of  lieu- 
tenant commander  who  were  transferred  in  their  present  ranks  from  the  Naval 
Reserve  Force  to  the  Naval  Reserve,  but  who  are  not  available  in  such  ranks 
for  recruiting,  organization,  administration,  training,  inspection,  or  mobiliza- 
tion of  the  Naval  Reserve  may  not  now  be  considered  as  extra  numbers  in 
their  grade,  and  promotions  be  made  in  excess  of  these  extra  numbers  to  fill 
the  quotas  in  these  higher  grades  as  prescribed  in  the  act  of  February  28,  1925 
(34  U.  S.  C.,  sec.  756). 

(2)  Those  officers  who  since  July  1,  1925,  were  selected  and  promoted  to  the 
grades  of  commander,  captain,  or  commodore,  but  who  through  change  of 
residence  or  transfer  from  one  class  to  another  of  the  Naval  Reserve  or  for  other 
reasons,  have  ceased  to  be  available  for  the  recruiting,  organization,  adminis- 
tration, etc.,  of  the  Naval  Reserve  may  not  now  be  considered  as  extra  numbers 
in  their  grade,  and  promotions  made  in  excess  of  those  extra  numbers  to  fill 
the  quotas  in  these  higher  grades  as  prescribed  in  the  act  of  February  28,  1925, 
supra  (File:  OB/P17-2  [P.  10]  (330426),  June  3,  1933,  considering  sec.  7 
of  the  Naval  Reserve  Act  of  Feb.  28,  1925,  34  U.  S.  C.,  sec.  756 ; hearings  before 
House  Committee  on  Naval  Affairs,  68th  Cong.,  1st  sess.,  pp.  2646,  2647,  and 
2648;  Bu.  Nav.  Manual,  1925,  art.  H-1214  (c)). 


PENSIONS:  NAVY  SERVICE — CREDIT  ACT  OF  MARCH  20,  1933,  effect  on. 

Held , that  the  act  of  March  20,  1933  (Public,  No.  2),  does  not  repeal  or 
otherwise  affect  the  provisions  of  either  section  4756  or  section  4757,  Revised 
Statutes,  providing  for  Navy  service  pensions  (File:  Ll-1  (13)  (1933)/L16-9 
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(330501)  ; A2-1  (330111),  May  27,  1933,  approved  June  24,  1933.  To  same  effect, 
see  letter  from  Administrator  of  Veterans’  Affairs  to  Secretary  of  the  Navy, 
June  19,  1933,  based  on  opinion  of  the  Solicitor  of  the  Veterans’  Administration 
of  June  13,  1933). 

C.  M.  0.  7—1933 

[P.  5]  ARGUMENTS : irregular — introduction  of  facts  relative  to  which 

NO  EVIDENCE  HAS  BEEN  INTRODUCED. 

Ensign  George  F.  Freeman,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander,  Battleships,  Battle  Force,  United  States  Fleet,  on 
board  the  U.  S.  S.  Oklahoma  on  May  29,  1933,  and  was  found  guilty  by  plea  of 
the  following  charges : 

Charge  I. — Scandalous  conduct  tending  to  the  destruction  of  good  morals  (12 
specs. — forgery)  ; 

Charge  II. — Falsehood  (7  specs. — false  statements  regarding  debts). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service  and  to  be  imprisoned  at  hard  labor  in  such  prison  or  penitentiary  as  the 
convening  authority  might  designate  for  a period  of  twelve  months. 

On  June  8,  1933,  the  convening  authority,  in  taking  action  on  this  case,  noted 
that  the  accused  pleaded  guilty  to  both  charges  and  all  specifications  thereunder ; 
that  he  made  no  statement  in  extenuation ; and  that  neither  the  prosecution  nor 
the  defense  offered  any  evidence  prior  to  the  time  that  the  court  arrived  at  its 
findings.  However,  before  the  findings,  the  accused  made  an  argument  in  which 
he  made  statements  of  facts  relative  to  the  steps  that  had  been  taken  by  him  to 
protect  other  officers  from  the  financial  loss  to  which  they  would  otherwise  have 
been  subjected  as  the  result  of  his  misconduct.  The  convening  authority  stated 
that  while  such  statements  might  with  propriety  have  been  embodied  in  a state- 
ment by  the  accused,  not  under  oath,  it  was  improper  to  include  them  in  an 
argument  since  they  contained  allegations  of  matters  of  fact  relative  to  which 
there  had  been  no  evidence  (citing  sec.  669,  N.  C.  & B.,  1923).  Subject  to  the 
foregoing,  the  convening  authority  approved  the  proceedings,  findings,  and  sen- 
tence and  designated  the  naval  prison,  Mare  Island,  Calif.,  as  the  place  for  the 
execution  of  so  much  of  the  sentence  as  related  to  confinement. 

[P.  6]  On  June  15,  1933,  the  Acting  Judge  Advocate  General  expressed  the 
opinion  that  the  proceedings,  findings,  and  sentence,  and  the  action  of  the  conven- 
ing authority  thereon,  were  legal. 

On  June  23,  1933,  the  Secretary  of  the  Navy,  in  accordance  with  the  recom- 
mendation of  the  Chief  of  the  Bureau  of  Navigation,  remitted  the  imprisonment  at 
hard  labor  adjudged  in  the  sentence  in  this  case. 

On  July  3,  1933,  the  sentence,  as  mitigated,  was  confirmed  by  the  President  of 
the  United  States  (FileA6-5  (6)/EEl  (330629)). 


CHARGES  AND  SPECIFICATIONS : duplication  of  charges. 

Lieutenant  (Junior  Grade)  Nelson  M.  Parry,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commandant,  sixteenth  naval  district,  and  U.  S. 
Navy  Yard,  Cavite,  and  U.  S.  naval  station,  Olongapo,  P.  I.,  at  the  U.  S.  Navy  Yard, 
Cavite,  P.  I.,  on  April  7,  1933,  and  was  found  guilty  by  plea  of  the  following 
charges : 

Charge  I. — Conduct  unbecoming  an  officer  and  a gentleman  (breaking  pledge)  ; 

Charge  II. — Drunkenness  ; 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (incapaci- 
tated for  proper  performance  of  duties  from  previous  indulgence  in  intoxicating 
liquors ) . 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  April  17,  1933,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence.  In  so  doing,  he  pointed  out  that  the  second  and  third  charges  were 
based  upon  the  same  circumstances  and  were  so  drawn  to  provide  for  the  exi- 
gencies of  proof  (citing  C.  M.  O.  5,  1930,  4,  5),  but  that  inasmuch  as  no  evidence 
was  adduced  the  court  had  no  choice  as  to  findings  but  those  reached.  Since  the 
sentence  adjudged  was  not  excessive  for  the  first  charge  alone,  the  interests  of  the 
accused  were  not  prejudiced  by  the  findings. 
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On  May  23,  1933,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 

On  July  3,  1933,  the  sentence  in  this  case  was  confirmed  by  the  President  (File 
A6-5  (6)/EEl  (330629)). 


1.  CHARGES  AND  SPECIFICATIONS : multiplicity  op  specifications — con- 

tinuing OFFENSE  ; DRUNKENNESS. 

2.  SAME:  specification  defective,  failing  to  allege  an  offense;  conduct  un- 

becoming AN  OFFICER  AND  A GENTLEMAN. 

3.  DRUNKENNESS : incapacity  for  proper  performance  of  duty — court  to  de- 

termine ; opinion  evidence  inadmissible. 

4.  EVIDENCE:  character,  in  mitigation — introduction  of. 

5.  DISMISSAL:  resignation  to  escape. 

Lieutenant  Walter  J.  Lee,  U.  S.  Navy,  was  tried  by  general  court  martial  by 
order  of  the  commander,  Destroyers,  Scouting  [P.  7]  Force,  United  States 
Fleet,  on  board  the  U.  S.  S.  Dobbin  on  April  25,  1933,  on  three  charges.  He  was 
convicted  of  charges  (I)  Drunkenness  (2  specs.),  and  (II)  Conduct  unbecoming 
an  officer  and  a gentleman  (2  specs.,  1,  occupying  hotel  room  with  a former  en- 
listed man  under  an  assumed  name ; 2,  embracing  various  enlisted  men  in  a public 
dance  hall),  and  was  acquitted  of  charge  III. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  May  31,  1933,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

(1)  On  June  20,  1933,  the  Judge  Advocate  General  held  that  the  facts  relating 
to  charge  I should  have  been  alleged  in  one  specification.  The  first  specification 
alleged  that  the  accused  was  under  the  influence  of  intoxicating  liquor  on  April 
15,  1933,  in  a public  dance  hall,  and  the  second  alleged  that  the  accused  was 
under  the  influence  of  intoxicating  liquor  on  April  16,  1933,  at  the  patrol  head- 
quarters, San  Diego.  The  evidence  showed  that  the  accused  was  in  the  dance  hall 
between  11  p.  m.  and  midnight,  April  15,  1933,  and  that  he  was  in  the  patrol 
headquarters  at  1 a.  in.,  April  16,  1933.  It  would  appear  that  the  facts  alleged  in 
the  two  specifications  all  related  to  the  original  state  of  intoxication  continuing 
between  11  p.  m.  and  1 a.  m.  To  hold  otherwise  than  above  would  allow  a differ- 
ent specification  for  every  second  a man’s  intoxication  may  continue.  In  view  of 
the  fact  that  the  sentence  adjudged  did  not  exceed  the  legal  limitation  of  punish- 
ment for  one  specification,  the  interests  of  the  accused  were  not  prejudiced  (citing 
C.  M.  O.  17, 1916,  p.  1 ; Naval  Digest  1916,  p.  66,  par.  62). 

(2)  Specification  1 of  charge  II  alleged  that  the  accused  Registered  at  a hotel 
under  an  assumed  name  and  occupied  a room  in  the  hotel  under  such  assumed 
name  with  a civilian,  formerly  a seaman  first  class,  U.  S.  Navy,  and  that  he  “did 
thereby  exhibit  a disregard  of  his  obligations  as  an  officer  and  a gentleman.” 
Accused  made  timely  objection  to  this  specification  on  the  ground  that  it  did  not 
support  the  charge  of  “Conduct  unbecoming  an  officer  and  a gentleman,”  citing 
extracts  from  Court-Martial  Order  No.  1,  1933,  and  also  quoting  the  elements  of 
this  offense  as  set  forth  in  section  273,  Naval  Courts  and  Boards,  1923.  The 
Judge  Advocate  General  held  that  mere  occupation  of  a hotel  room,  even  though 
registered  under  an  assumed  name,  with  a civilian,  even  though  such  civilian  was 
formerly  an  enlisted  man  in  the  Navy,  is  not  an  offense.  In  the  absence  of  statu- 
tory enactment  using  an  assumed  name  is  not  a crime.  Furthermore,  the  occu- 
pation of  a hotel  room  with  another  person  is  not  a crime  unless  such  occupation 
is  for  unlawful  purposes,  which  was  not  alleged  in  the  specification  in  question. 

[P.  8]  In  view  of  the  above,  the  Judge  Advocate  General  recommended  that 
the  finding  on  specification  1 of  charge  II  be  set  aside. 

(3)  A witness  who  had  testified  that  the  accused  was  intoxicated  while  at 
naval  patrol  headquarters,  was  asked  if  the  accused’s  condition  was  such  that  he 
was  incapacitated  for  duty,  witness  replying  in  the  affirmative.  The  accused  ob- 
jected and  requested  that  the  answer  be  stricken  from  the  record,  which  objection 
wras  not  sustained  by  the  court.  The  Judge  Advocate  General  held  that  this  ruling 
was  in  error  since  the  question  was  improper  for  the  reason  that  it  called  for  a 
conclusion  of  the  witness,  which  conclusion  the  court  itself  must  draw  from  the 
evidence  before  it.  Inasmuch,  however,  as  other  competent  testimony  established 
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the  fact  that  the  accused  was  under  the  influence  of  intoxicating  liquor,  thus  jus- 
tifying the  finding  of  the  court  that  he  was  incapacitated  for  the  proper  perform- 
ance of  duty,  the  error  in  question  did  not  materially  prejudice  the  rights  of  the' 
accused  (citing  C.  M.  O.  3,  1929,  p.  23). 

(4)  It  was  further  noted  by  the  Judge  Advocate  General  that  the  court  without 
objection  on  the  part  of  the  judge  advocate  permitted  the  accused  to  introduce 
character  evidence  not  pertaining  to  those  traits  of  character  brought  into  ques- 
tion by  the  charges  and  specifications  prior  to  the  findings.  The  judge  advocate 
should  have  objected  to  the  introduction  of  testimony  concerning  the  general 
character  of  the  accused  prior  to  the  findings.  Character  evidence  in  mitigation 
is  governed  by  the  provision  of  section  344,  Naval  Courts  and  Boards,  1923,  and 
should  not  be  introduced  until  after  the  findings.  Character  evidence  in  mitiga- 
tion should  not  be  allowed  to  affect  the  findings  of  the  court,  its  proper  effect 
being  to  gage  the  quantum  of  punishment  to  be  awarded  (C.  M.  O.  12,  1931,  16). 
In  view  of  the  fact  that  such  irregularity  favored  the  accused,  it  could  not  be  held 
to  be  prejudicial  error. 

Subject  to  the  foregoing,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 

(5)  On  June  26,  1933,  the  accused  tendered  his  resignation  as  an  officer  in  tho 
U.  S.  Navy,  which  was  accepted  by  the  Secretary  of  the  Navy  on  July  5,  1933,  by 
direction  of  the  President,  for  the  good  of  the  service,  to  take  effect  on  July  15,. 
1933. 

On  July  18,  1933,  the  Secretary  of  the  Navy  approved  the  remarks  and  recom- 
mendation of  the  Judge  Advocate  General,  and  accordingly  set  aside  the  finding 
on  specification  1 of  charge  II.  In  view  of  the  acceptance  of  Lieutenant  Lee’s 
resignation,  no  further  action  was  taken  in  the  case. 


[P.  9]  CRITICISM  OF  COURTS  MARTIAL:  judge  advocate  criticized  for 

FAILURE  TO  ADDUCE  CERTAIN  EVIDENCE. 

Lieutenant  (Junior  Grade)  Nelson  M.  Parry,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commandant,  sixteenth  naval  district,  and  U.  S. 
Navy  Yard,  Cavite,  and  U.  S.  naval  station,  Olongapo,  P.  I.,  at  the  U.  S.  Navy 
Yard,  Cavite,  P.  I.,  on  May  4,  1933,  and  was  acquitted  of  the  following  charge: 
Neglect  of  duty. 

The  convening  authority,  on  May  16,  1933,  expressed  the  opinion  that  the 
judge  advocate  neglected  his  duty  as  prosecutor  in  that  he  failed  to  produce 
certain  evidence  which  was  available  to  him  in  the  record  of  proceedings  of  a 
court  of  inquiry  and  of  a board  of  investigation,  directly  related  to  the  charge 
on  which  the  accused  was  tried  in  this  case,  and  that  this  neglect  resulted  in  a 
miscarriage  of  justice.  Subject  to  these  remarks,  the  convening  authority  ap- 
proved the  proceedings,  findings,  and  acquittal. 

On  June  15,  1933,  the  Acting  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  acquittal,  and  the  action  of  the  convening 
authority  thereon,  were  legal. 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

an  offense ; violation  of  local  order;  summary  court  martial. 

An  accused  was  found  guilty  by  plea  of  a summary  court-martial  specification 
alleging  that,  in  violation  of  a station  regulation  providing,  in  part,  that  ‘‘dress 
blues  will  be  worn  on  liberty,  and  at  personnel  inspection,”  he  did  “wilfully, 
knowingly,  .and  without  proper  authority,  leave  the  aforesaid  naval  air  station 
while  wearing  dungaree  clothing.” 

Held,  that  the  specification  failed  to  allege  an  offense,  in  that  a violation  of 
the  station  regulation  was  not  set  out  (citing  sec.  198,  Naval  Courts  and  Boards, 
1923).  Without  the  allegation  that  the  accused  left  the  air  station  on  liberty 
wearing  dungaree  clothing,  no  offense  was  stated.  The  accused  could  have  left 
the  air  station  wearing  dungaree  clothing  without  committing  an  offense. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding 
of  the  court  on  the  specification  in  question  be  set  aside  (File:  MM-Owens,  John 
D/A17-21  (330719),  July  19,  1933). 
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1.  COURT:  CONSTITUTION  OF.  SUMMARY  COURT  MARTIAL. 

2.  SUMMARY  COURTS  MARTIAL : commanding  officer  of  aircraft  squadron 

AS  CONVENING  AUTHORITY — PRECEPT  TO  SHOW  SQUADRON  TEMPORARILY  BASED  ON 

SHORE. 

(1)  Precept  convening  a summary  court  martial  was  addressed  to  “Lieuten- 
and  DeLong  Mills,  U.  S.  Navy,”  but  the  name  of  this  [P.  10]  officer  did  not 
appear  in  the  paragraph  which,  in  accordance  with  the  usual  form,  listed  the 
officers  who  would  constitute  the  court.  The  specification  of  the  offense  pre- 
ferred against  the  accused  was  followed  by  the  direction  that  the  accused  be 
tried  before  the  summary  court  martial  of  which  Lieutenant  DeLong  Mills,  U.  S. 
Navy,  was  senior  member.  The  record  of  proceedings  showed  that  Lieutenant 
Mills  sat  at  the  trial  in  this  case  as  a member  and  his  signature  also  appeared 
on  the  record  of  proceedings. 

An  officer  cannot  serve  as  a member  of  a court  martial  unless  he  is  designated 
as  such  by  the  convening  authority  (Naval  Digest  1916,  p.  122,  pars.  37-40;  C. 
M.  O.  114,  1918,  p.  27).  In  this  case  Lieutenant  Mills  was  not  actually  desig- 
nated as  a member  of  the  court  martial  by  the  convening  authority,  and  he  was, 
therefore,  not  authorized  to  sit  as  a member  at  this  trial. 

Held , that  the  irregularly  above  noted  invalidated  the  proceedings  in  this 
case  and  accordingly  the  Secretary  of  the  Navy  directed  that  the  proceedings, 
findings,  and  sentence  be  set  aside.  It  was  pointed  out  that  the  accused  might 
still  be  brought  to  trial  for  the  offense  alleged,  as  proceedings  before  a court 
which  was  not  duly  constituted  are  not  a trial,  and  the  accused  therefore 
cannot  plead  former  jeopardy  (Sec.  649,  Naval  Courts  and  Boards,  1923). 

(2)  It  was  further  noted  in  this  case  that  the  convening  authority  was  com- 
manding officer  of  VP  Squadron  Five-F,  but  that  in  signing  the  precept  and  the 
specification  he  omitted  to  state  that  VP  Squadron  Five-F  was  temporarily  based 
at  an  air  station.  Since  the  authority  of  the  officer  ordering  the  court  in  this 
case  depended  on  whether  his  squadron  was  temporarily  based  at  an  air  station 
(C.  M.  O.  9,  1930,  p.  19),  it  was  necessary  that  that  fact  appear  affirmatively 
in  the  precept,  the  specification,  and  the  action  of  the  convening  authority  (C. 
M.  O.  8,  1930,  p.  14;  File:  MM-Crawford,  George  A/A17-21  (330624),  June  24, 
1933). 


JOINDER,  TRIAL  IN : specification  should  allege  concept  of  action. 

Two  enlisted  men  were  tried  on  the  charge  “When  on  shore  plundering  an 
inhabitant.”  The  specification  alleged  that  the  accused  (naming  each  one)  “did, 
while  so  serving  with  the  Naval  Forces  Ashore  in  the  Long  Beach  earthquake 
area,  Long  Beach,  California,  on  or  about  March  12,  1933,  in  the  city  of  Long 
Beach,  California,  plunder  one  Ralph  P.  Caneer,  then  an  inhabitant  of  the  State 
of  California,  by  wrongfully  taking  from  the  premises  of  the  said 
Caneer  * * *,”  (listing  the  articles  taken). 

The  above  specification  failed  to  set  forth  any  conspiracy  or  concert  of  action 
on  the  part  of  the  two  accused,  as  required  by  [P.  11]  section  186,  Naval  Courts 
and  Boards,  1923,  when  two  or  more  persons  are  tried  in  joinder.  See  also  in 
this  connection  section  262,  Naval  Courts  and  Boards,  1923,  sample  specification 
1 under  the  charge  “Stealing  property  of  the  United  States  intended  for  the  naval 
service  thereof,”  which  covers  a case  in  joinder. 

Neither  of  the  accused  in  the  present  case  objected  to  being  tried  in  joinder. 
In  fact,  each  of  the  accused  made  judicial  admissions  covering  the  taking  of  each 
of  the  articles  mentioned  in  the  specification,  which  would  apparently  justify  the 
conclusion  that  the  offense  was  in  fact  committed  in  concert  of  action.  Therefore, 
held,  that  the  failure  to  allege  concert  of  action  in  the  specification  did  not 
operate  to  the  substantial  prejudice  of  the  accused  (sec.  741,  N.  C.  & B.,  1923, 
pars,  b and  e;  File:  MM-Bridges,  Edwin  S/A17-20  ( 330426),  June  28,  1933, 
approved  July  12,  1933). 


JUDGE  ADVOCATE:  usurpation  of  functions  of  convening  authority — fail- 
ing to  prosecute  charge  because  of  unavailability  of  prosecution  witnesses. 

Three  charges  were  preferred  against  an  accused,  to  two  of  which  he  pleaded 
guilty,  and  to  the  third,  “Breaking  arrest,”  not  guilty.  The  only  evidence  intro- 
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duced  by  the  Judge  Advocate  in  support  of  the  third  charge  was  an  extract  from 
the  current  service  record  of  the  accused  which  was  of  no  evidentiary  value 
and  the  court  properly  acquitted  the  accused  of  charge  III.  In  this  connection 
the  judge  advocate  stated  in  his  closing  argument  that,  in  view  of  the  fact  that 
the  accused  had  pleaded  guilty  to  the  first  two  charges  in  this  case  and  that  it 
would  be  necessary  to  delay  the  trial  in  order  to  summon  witnesses  from  a 
distance  in  an  attempt  to  prove  the  third  charge,  he  did  not  consider  it  to  the 
best  interests  of  the  Government  to  summon  those  witnesses  before  the  court, 
with  the  attendant  expense  involved. 

It  is  not  within  the  discretion  of  the  judge  advocate  to  determine  which 
charges  and  specifications  will  be  prosecuted.  This  is  the  prerogative  of  the 
convening  authority  and  cannot  be  exercised  by  the  court  or  judge  advocate. 
The  proper  procedure  for  the  judge  advocate  was  to  have  obtained  depositions 
in  accordance  with  section  145,  Naval  Courts  and  Boards,  or  to  have  communi- 
cated with  the  convening  authority  with  a view  to  having  the  charge  nol-prossed 
(sec.  187,  N.  C.  & B„  1923). 

By  offering  the  evidence  referred  to  above,  the  judge  advocate  failed  to  appre- 
ciate his  duties  in  connection  with  the  trial  of  this  case  (C.  M.  O.  8,  1931,  p.  18; 
1,  1931,  p.  31;  9,  1931,  p.  16;  File:  MM-Smith,  Arthur  E/A17-20  (330614),  July 
20,  1933,  approved  July  27,  1933). 


SENTENCES  : remission  or  mitigation  by  reviewing  authority — powers  in  re. 

A convening  authority  in  acting  upon  the  record  of  a general  court  martial 
held  on  April  13,  1933,  purported  to  remit  the  bad-conduct  [P.  12]  discharge 
adjudged  by  a summary  court  martial  in  the  case  of  the  same  accused,  which 
sentence  he  had  approved  on  March  30,  1933,  in  his  then  capacity  of  immediate 
superior  in  command. 

Held , that  the  convening  authority  was  without  power  to  remit  the  sentence 
of  a summary  court  martial  which  he  had  previously  approved.  “A  convening 
authority  is  not  authorized  to  remit  or  mitigate  the  sentence  after  having  once 
acted  thereupon”  (19  Op.  Atty.  Gen.  106).  That  limitation  on  the  power  of  a 
convening  authority  applies  with  equal  force  to  subsequent  reviewing  authorities. 
However,  the  Secretary  of  the  Navy  as  final  reviewing  authority  may  properly 
remit  or  mitigate  the  sentence  should  he  deem  such  action  to  be  advisable  (citing 
C.  M.  O.  5,  1927,  p.  11,  and  distinguishing  sec.  738,  note  16,  N.  C.  & B.,  1923;  cited 
by  convening  authority  as  a basis  for  his  action  in  this  case). 

In  view  of  the  fact  that  by  his  action  the  convening  authority  indicated  the 
desirability  of  remitting  the  bad-conduct  discharge,  the  Secretary  of  the  Navy 
directed  that  the  bad-conduct  discharge  adjudged  by  the  summary  court  martial, 
approved  March  30,  1933,  be  remitted  (File:  MM-Baker,  Homer  L/A17-21 
(330717),  July  17,  1933). 


MEDAL  OF  HONOR  ROLL:  eligibility  of  enlisted  men  on  the  retired  list  of 

THE  NAVY  TO  BE  PLACED  ON. 

Held,  that  the  act  of  April  27,  1916  (39  Stat.  53;  38  U.  S.  C.,  secs.  331-394, 
and  34  U.  S.  C.,  se'e.  365),  establishing  in  the  War  and  Navy  Departments  a roll 
designated  as  “the  Army  and  Navy  medal  of  honor  roll,”  permits  the  Secretary  of 
the  Navy  to  place  on  the  Navy  Department  medal  of  honor  roll  officers  and  en- 
listed men  who  are  on  the  retired  list  of  the  Navy  (File:  P15/A13  ( 330411),  July 
11,  1933,  citing  United  States  v.  North,  112  U.  S.  510;  Pension  Decisions,  Interior 
Dept.  vol.  2,  p.  394 ; 32  Op.  Atty.  Gen.  345  ; 21  P.  and  R.  D.  60 ; 21  P.  and  R.  D. 
203;  contra,  22  P.  and  R.  D.  8;  see  also  decisions  of  the  Comp.  Treas.,  Jan.  17, 
1917,  July  3,  1917,  Sept.  22,  1917 ; S.  & A.  Memo.,  art.  2166-7 ; 24  Comp.  Dec.  179 ; 
Navy  Dept.  Files  7657-402 : 1,  Oct.  8,  1916,  and  26254r-2020,  June  6,  1916 ; 1 Comp^ 
Gen.  214,  Oct.  14,  1921). 
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NAVAL  HOME : pay  of  beneficiaries  employed  as  orderlies — exemption  from 

PERCENTAGE  REDUCTION  IN  COMPENSATION  UNDER  TITLE  II  OF  THE  ACT  OF  MARCH 

20,  1933. 

Held,  that  under  existing  law  the  President  is  without  authority  to  exclude 
beneficiaries  employed  as  orderlies  at  the  U.  S.  Naval  Home,  Philadelphia,  Pa., 
from  the  15  per  centum  reduction  in  [P.  13]  compensation  required  by  the 
Executive  order  of  March  28,  1933,  issued  pursuant  to  the  act  of  March  20,  1933 
(Public,  No.  2,  73d  Cong.),  or  from  any  percentage  reduction  in  compensation  re- 
quired by  the  terms  of  any  subsequent  Executive  order  issued  pursuant  to  the 
terms  of  said  act  (File:  NV1/LJ  (320726),  July  3,  1933). 


REPORTS : annual,  navy  department. 

It  is  discretionary  with  the  head  of  each  executive  department  of  the  Govern- 
ment to  determine  in  what  detail  the  activities  of  his  department  shall  be  de- 
scribed in  his  annual  report  to  Congress  ( considering  sec.  195,  Revised  Statutes ; 

5 U.  S.  C.,  sec.  106).  Moreover,  there  is  no  statutory  enactment  which  necessarily 
requires  that  a single  document  be  submitted  each  year  embracing  all  the  sub- 
jects upon  which  the  head  of  a department  is  required  to  report.  Therefore,  in- 
formation of  a secret  or  confidential  nature  might  be  embodied  in  a separate  report 
or  document  appropriately  labeled  and  handled  to  insure  that  its  contents  would 
not  be  made  available  to  the  general  public  or  disclosed  to  unauthorized  persons, 
where  special  precautions  might  be  deemed  necessary  to  safeguard  the  Govern- 
ment’s interests.  In  this  connection,  the  Espionage  Act  provides,  among  other 
things,  that  the  punishment  of  fine  and/or  imprisonment  shall  be  imposed  upon 
any  person  who  makes  any  document,  writing,  or  note  of  anything  connected  with 
the  national  defense,  with  reason  to  believe  that  it  is  to  be  used  to  the  injury 
of  the  United  States  or  to  the  advantage  of  any  foreign  nation,  or  communicates 
to  any  foreign  government  or  to  any  representative,  officer,  agent,  employee,  sub- 
ject, or  citizen  thereof,  either  directly  or  indirectly,  any  document,  writing,  note, 
or  information  relating  to  the  national  defense  with  reason  to  believe  that  it  is 
to  be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of  a foreign 
nation  (act  of  June  15,  1917,  secs.  1 and  2;  50  U.  S.  C.,  secs.  31  and  32).  These 
provisions  of  the  Espionage  Act  might  properly  be  regarded  as  qualifying  any  law 
or  regulation  pertaining  to  reports  required  to  be  made  by  the  Navy  Department, 
and  as  fully  warranting  the  omission  therefrom  of  information  of  the  kind  de- 
scribed, or  the  submission  of  such  information  to  Congress  in  confidential  form, 
as  the  Secretary  of  the  Navy  might,  under  the  circumstances,  deem  necessary  to 
insure  that  such  information  shall  not  be  communicated  to  unauthorized  persons. 
(See  also  Arts.  75%  and  76,  Navy  Regulations,  1920;  29  Op.  Atty.  Gen.  293;  13 
Op.  Atty.  Gen.  539;  92  U.  S.  105  (File:  EN/A9-1  (330629),  July  17,  1933,  citing 
J.  A.  G.  Memo,  of  Dec.  11,  1931,  File  EN/A9^-1  (311211).) 

C.  M.  O.  8—1933 

[P.  5]  1.  CHARGES  AND  SPECIFICATIONS : specification  to  be  laid  under 

MORE  SPECIFIC  CHARGE  PROVIDED;  ASSAULT;  CONDUCT  UNBECOMING  AN 

OFFICER  AND  A GENTLEMAN. 

2.  ACCUSED:  designation  of,  erroneous;  promotion  since  commission 

OF  OFFENSE. 

3.  CLEMENCY : recommendation  for,  approved. 

Ensign,  now  Lieutenant  (Junior  Grade)  Paul  W.  Hanlin,  U.  S.  Navy,  was  tried 
by  general  court  martial  by  order  of  the  commander,  Submarine  Force,  United 
States  Fleet,  on  board  the  U.  S.  S.  Holland  on  June  15,  1933,  and  was  convicted  of 
the  following  charges : 

Charge  I. — Conduct  unbecoming  an  officer  and  a gentleman  (2  specifications,  1, 
proved  in  part;  2,  proved — disorderly  conduct). 

Charge  II. — Assault. 

Charge  III. — Drunkenness. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 
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Six  of  the  seven  members  of  the  court  recommended  the  accused  to  the  clem- 
ency of  the  reviewing  authority  “in  consideration  of  the  youth  and  inexperience 
of  Ensign  Paul  W.  Hanlin,  U.  S.  Navy,  his  previous  good  record,  and  of  the 
mitigating  circumstances,  to  wit,  his  apparent  mental  distress  caused  by  the 
recent  upset  in  his  marital  plans.” 

On  June  30,  1933,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence,  concurring  in  the  recommendation  to  clemency  made  by  six  of  the 
seven  members  of  the  court. 

(1)  The  first  specification  under  charge  I,  as  found  proved,  alleged  that 
accused  forced  his  attentions  on  the  wife  of  another  officer,  in  that  he  entered 
her  automobile  uninvited,  refusing  to  get  out  when  requested  to  do  so,  and  that 
he  attempted  forcibly  to  pull  her  into  the  automobile  against  her  will.  On  August 
12,  1933,  the  Judge  Advocate  General  stated  that  this  specification,  as  amended, 
set  forth  the  elements  of  “Assault”  and  should  more  properly  have  been  laid 
under  that  offense  (citing  sec.  195,  N.  C.  & B.,  1923;  C.  M.  O.  1,  1933,  8).  Subject 
to  these  remarks,  the  Judge  Advocate  General  expressed  the  opinion  that  the  pro- 
ceedings, [P.  6]  findings,  and  sentence  and  the  action  of  the  convening  author- 
ity thereon,  were  legal. 

On  August  17,  1933,  the  Chief  of  the  Bureau  of  Navigation,  in  view  of  the 
recommendation  to  clemency  in  this  case,  recommended  that  the  sentence  be 
mitigated  to  the  loss  of  150  numbers  in  grade. 

On  August  19,  1933,  the  Secretary  of  the  Navy  placed  the  following  remarks 
on  the  record: 

(2)  “On  3 June,  1933,  the  date  of  the  alleged  commission  of  offenses  in 
the  attached  case,  Paul  W.  Hanlin  was  an  ensign,  U.  S.  Navy.  The  Secre- 
tary of  the  Navy  signed  his  commission  as  lieutenant  (junior  grade)  June 
20,  1933,  with  date  of  rank  June  5,  1933.  The  record  of  proceedings  of  the 
general  court  martial  in  his  case  shows  that  the  accused  was  described  in 
the  sentence  of  the  court  and  in  subsequent  actions  on  the  record  as  an 
ensign  U.  S.  Navy.  This  erroneous  description  of  the  accused  is  not  ma- 
terial nor  is  the  fact  that  he  was  promoted  pending  final  action  on  his  case. 

(3)  “The  remarks  of  the  Judge  Advocate  General  in  the  foregoing  case 
of  Ensign,  now  Lieutenant  (Junior  Grade)  Paul  W.  Hanlin,  U.  S.  Navy, 
are  approved.  In  accordance  with  the  recommendation  of  the  Chief  of 
the  Bureau  of  Navigation,  the  sentence  is  mitigated  to  the  loss  of  one 
hundred  fifty  (150)  numbers  in  his  grade,  namely  lieutenant  (junior  grade), 
It  is  directed  that  Lieutenant  (Junior  Grade)  Hanlin  be  released  from 
arrest  and  restored  to  duty.” 


EVIDENCE,  DOCUMENTARY : hearsay — letter  from  police  officer. 

An  accused  was  convicted  of  “Theft,”  involving  a watch,  chain,  and  knife 
valued  at  $65. 

In  support  of  the  charge,  the  prosecution  introduced  in  evidence,  over  objection 
of  accused,  a letter  from  the  Metropolitan  Police  Department,  District  of 
Columbia,  which  was  in  reply  to  a letter  from  a chief  pharmacist’s  mate,  U.  S. 
Navy,  relative  to  the  theft  in  question. 

The  chief  pharmacist’s  mate  referred  to  above  was  called  to  the  stand  and 
testified  that  he  had  communicated  with  the  police  of  Washington,  D.  C.,  and 
that  he  had  received  a reply  thereto.  While  this  was  entirely  proper,  the  reply 
to  his  communication  was  not  admissible  in  evidence  as  it  was  based  on  in- 
formation obtained  from  a third  person — the  man  who  bought  the  property  in 
question — and  consequently  hearsay.  Nor  did  the  letter  come  within  the^  ex- 
ceptions to  the  hearsay  rule  on  the  ground  that  it  was  an  official  report,  as 
appeared  to  be  the  belief  of  the  court  in  admitting  the  letter  in  evidence  (citing 
C.  M.  O.  11,  1924,  [P.  7]  p.  4).  If  the  prosecution  believed  it  necessary  to 

get  such  facts  before  the  court,  it  should  either  have  requested  the  presence 
of  the  man  who  bought  the  watch  and  the  policeman  who  secured  it  from  him, 
as  witnesses,  or  have  taken  their  testimony  by  deposition. 

The  only  matter  of  importance  contained  in  the  letter  related  to  the  dispo- 
sition of  the  stolen  property  and  as  this  was  fully  testified  to  by  a prosecution 
witness  who  had  first  hand  knowledge  of  the  transaction,  the  letter  was  but 
corroboration  of  his  testimony,  which  was  in  no  way  impeached.  The  allega- 
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tions  of  tlie  specification  were  established  by  competent  evidence,  and,  as  no 
rebutting  evidence  was  introduced  by  the  defense,  held,  that  the  error  in  the 
admission  of  the  letter  did  not  materially  prejudice  the  rights  of  the  accused 
(citing  C.  M.  O.  8,  1929,  p.  11;  File:  MM-Walse,  Jos.  T/A17-20  ( 330705), 
August  3,  1933,  approved  August  12,  1933). 


SENTENCES : loss  of  pay — policy  in  re,  where  confinement  involved. 

An  accused  was  sentenced  to  confinement  for  four  months,  loss  of  pay,  and 
bad-conduct  discharge.  The  loss  of  pay  adjudged,  with  the  statutory  15  per 
centum  reduction  in  pay,  amounted  to  a total  loss  of  pay  for  a period  of  four 
months. 

While  that  part  of  the  sentence  relating  to  loss  of  pay  was  legal,  it  was  con- 
trary to  the  Navy  Department’s  policy  in  that  it  did  not  provide  for  an  exemption 
of  three  dollars  per  month  for  necessary  prison  expenses  (C.  M.  O.  8-1927,  p.  8). 
See  section  883,  Naval  Courts  and  Boards,  1923,  for  form  of  sentence  involving 
confinement,  loss  of  pay,  and  discharge. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  in  this  case 
were  held  legal  but  the  loss  of  pay  was  mitigated  (File:  MM-Blevins,  Roy 
A/A17-20  (330707),  July  25,  1933,  approved  August  15,  1933). 


BOARDS  OF  INQUEST : jurisdiction  where  deceased  person  not  a member  of 

NAVAL  SERVICE. 

Where  a board  of  inquest  was  held  in  the  case  of  a deceased  person  who  had 
not  been  a member  of  the  naval  service,  nor  in  any  way  connected  therewith,  and 
the  injury  was  received  and  death  occurred  outside  a naval  reservation,  held, 
that  the  board  of  inquest  was  not  legally  convened  and  its  proceedings  were  of 
no  legal  effect  (File : QQ/A17-24  ( 330602),  July  28,  1933,  approved  Aug.  24,  1933). 


[P.8]  CONTRACTS:  interpretation  of — general  and  specific  descriptions; 

“OUTSIDE  SERVICES,”  APARTMENT  HOUSES,  SUBMARINE  BASE,  COCO  SOLO,  C.  Z. 

Where  specification  of  a contract  for  “outside  services”  for  apartment  houses 
at  the  submarine  base,  Coco  Solo,  C.  Z.,  specifically  described  the  items  of  which 
the  outside  services  would  consist,  and  such  description  did  not  include  electrical 
services,  held,  that  the  contractor  could  not  legally  be  required  to  furnish  elec- 
trical services  as  part  of  the  “outside  services”  for  the  contract  price  (File: 
NB13/N4-1  (1)  (330728),  Aug.  24,  1933,  citing  13  Corpus  Juris  537;  Southern 
Surety  Co.  v.  Town  of  Oreeneville,  261  Fed.  929). 


GASOLINE : state  tax  on,  sold  to  ships’  service  activities. 

In  accordance  with  prior  rulings  of  the  Navy  Department,  State  gasoline  taxes 
are  not  to  be  paid  by  ships’  service  activities  (citing  J.  A.  G.  opinion,  approved  by 
Secretary  of  Navy,  file  EN/JJ 7-6/Ll 1-4  (260630),  Dec.  11,  1926;  L.  R.  N.  A.,  1929 
Sup.,  p.  10;  Sec.  Navy  letter  of  Jan.  12,  1929,  File  JJ7-6/L11-3  (16)  (280508)  ; 
also,  Surplus  Trading  Co.  v.  Cook,  281  U.  S.  617 ; United  States  v.  Cordy,  58  Fed. 
(2d)  1013 ; but  see  contra  People  v.  Standard  Oil  Co.  of  California,  decided  by  the 
Supreme  Court  of  California  May  1,  1933,  22  Pac.  (2d)  2,  rehearing  denied, 
May  29,  1933 — review  by  Supreme  Court  of  United  States  now  pending). 

Pending  final  judicial  determination  of  this  question,  any  oil  company  has 
the  right  to  determine  for  itself  whether  it  will  sell  and  deliver  gasoline  within 
the  limits  of  a naval  station  on  the  basis  that  such  sales  are  not  subject  to  State 
taxes— which  is  the  only  basis  on  which  purchases  will  be  permitted  by  any 
naval  activity  including  ships’ service  stores  (File  : JJ7-6/L14— 1 (330728),  August 
1,  1933,  modifying  instructions  contained  in  Bu.  Nav.  letter  of  June  2,  1933.  See 
also  Sec.  Navy  letter  to  commissioner  of  liquid  fuels  tax,  department  of  revenue, 
Harri  burg,  Pa.,  File  JJ7-0/L14-1  (330727),  Aug.  3,  1933;  Sec.  Navy  letter  to 
219891— 40— vol.  2 45 
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comdt.,  13th  naval  district,  Seattle,  Wash.,  File  JJ7-6/L14-1  (330S03),  Aug.  7, 
1933). 


NAVAL  RESERVE : fleet  naval  reserve,  transferred  members  ; trial  by  court 

MARTIAL — CUSTODY  AND  TRANSPORTATION. 

Held,  that  the  Navy  Department  may  legally  direct  the  commandant  in  whose 
jurisdiction  a transferred  member  of  the  Fleet  Naval  Reserve  may  be  found  to 
send  a naval  guard  to  arrest  and  return  the  transferred  member  to  the  head- 
quarters of  the  commandant  and  to  hold  him  for  trial  by  a naval  court  martial. 

[P.  9]  Further  held,  that  the  cost  of  the  prisoner’s  transportation  and  sub- 
sistence in  such  cases  should  be  charged  against  the  appropriation  “Miscellaneous 
expenses,”  subhead  6,  as  provided  for  in  the  Naval  Appropriation  Act  of  March  3, 
1933  (47  Stat.  1521),  which  includes  “expenses  of  prisoners  and  prisons.”  The 
cost  of  the  guard’s  transportation  and  subsistence  is  properly  chargeable  against 
the  appropriation  “Pay,  subsistence,  and  transportation”  under  the  same  act  (47 
Stat.  1529),  in  the  same  manner  as  similar  expenses  for  guards  for  stragglers 
or  deserters  are  chargeable  to  that  appropriation  (U.  S.  N.  T.  I.,  pars.  1-3; 
File : QR/A17-11  (330808),  Aug.  25,  1933,  citing  34  U.  S.  C.,  sec.  755 ; Op.  J.  A.  G. 
approved  by  Sec.  Navy,  Jan.  16, 1930,  File  QR/P13-9  (291210)  ; C.  M.  O.  1, 1930,  p. 
19 ; Op.  J.  A.  G.  of  May  25,  1931,  approved  by  Sec.  Navy,  June  17,  1931,  File  MM- 
Leanman,  Victor  B/A17-20  (310420)  ; G.  M.  O.  6,  1931,  pp.  14-15). 


NAVAL  RESERVE : fleet  naval  reserve — transfer  to,  after  sixteen  years’ 

SERVICE. 

Question  whether  a certain  enlisted  man,  U.  S.  Navy,  was  eligible  for  transfer 
to  the  Fleet  Naval  Reserve  with  the  benefits  of  sixteen  years’  service. 

The  law  relative  to  transfer  to  the  Fleet  Naval  Reserve,  as  contained  in  U.  S. 
Code,  title  34,  section  787,  provides,  in  part,  that  enlisted  men  “who  were  serving 
in  the  Naval  Reserve  Force  on  July  1,  1925,  in  an  enrollment  entered  into  within 
four  months  from  the  date  of  their  discharge  from  the  regular  Navy  and  have 
heretofore  reenlisted  or  may  hereafter  reenlist  in  the  Regular  Navy  within  three 
months  from  the  date  of  their  discharge  from  the  Naval  Reserve,  shall  be  entitled 
to  be  transferred  to  the  Fleet  Naval  Reserve  on  the  completion  of  sixteen  or 
more  years’  naval  service.” 

The  man  in  question  was  serving  in  the  Naval  Reserve  Force  on  July  1, 
1925,  in  an  enrollment  entered  into  on  December  24,  1924.  However,  he  was 
discharged  from  his  prior  enrollment  in  the  Naval  Reserve  Force  on  January 
7,  1924,  and  was  neither  serving  in  the  Regular  Navy  nor  the  Naval  Reserve 
Force  between  January  7,  1924,  and  December  24,  1924. 

While  this  man  was  serving  in  the  Naval  Reserve  Force  on  July  1,  1925, 
as  required  by  the  provisions  of  law  above  quoted,  the  enrollment  in  which 
he  was  then  serving  had  not  been  entered  into  within  four  months  from  the 
date  of  his  discharge  from  the  Regular  Navy.  Therefore,  held , that  he  was 
not  eligible  for  transfer  to  the  Fleet  Naval  Reserve  under  the  provisions  of 
U.  S.  Code,  title  34,  section  787,  with  the  benefits  of  sixteen  years’  service 
(File:  MM-Frank,  Roy  L/P19-2  (330811),  August  17,  1933). 


[P.  10]  PENSIONS : navy  service — necessity  for  adjustment  of,  where 

ADDITIONAL  PENSION  GRANTED  UNDER  CREDIT  ACT  OF  MARCH  20,  1933. 

Question  whether  any  adjustment  would  be  necessary  in  the  relief  granted 
an  ex-enlisted  man,  U.  S.  Navy,  in  the  amount  of  $4.25  per  month  in  accord- 
ance with  the  provisions  of  section  4757,  Revised  Statutes,  where  a pension 
of  $27  per  month  was  also  granted  under  the  act  of  March  20,  1933  (Public, 
No.  2,  73d  Cong.). 

Section  4757,  Revised  Statutes  (38  U.  S.  C.,  sec.  230),  provides,  in  part,  that 
no  allowance  to  an  individual  granted  relief  thereunder  shall,  “if  in  addition 
to  a pension,  exceed  one-fourth  the  rate  of  such  pension.”  Since  the  amount 
of  $4.25  per  month  allowed  this  man  in  accordance  with  the  terms  of  said 
section  4757  does  not  exceed  one-fourth  the  rate  of  pension  allowed  him  under 
the  above-cited  act  of  March  20,  1933,  held,  that  no  adjustment  in  the  amount 
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of  such  allowance  is  required  under  the  terms  of  section  4757,  Revised  Statutes 
(File:  MM/L16-9  (330809),  August  18,  1933). 


SALVAGE : person  entitled  to  compensation  for — owner  of  salving  boat  in 

EMPLOY  OF  THIRD  PERSON. 

CLAIMS  : COMPENSATION  FOR  SALVAGING  LIFE  RAFTS  LOST  IN  CRASH  OF  NAVY  NON- 

RIGID  AIRSHIP. 

Claim  was  received  for  compensation  in  the  sum  of  $40  for  salvaging  four 
life  rafts  lost  from  a Navy  nonrigid  airship. 

It  appeared  that  claimant  was  employed  by  two  newspaper  reporters  to 
take  them  in  his  cabin  cruiser  to  the  vicinity  of  the  place  where  a Navy  non- 
rigid  airship  had  crashed,  and  that  he  remained  in  the  vicinity  for  the  purpose 
of  rescuing  possible  survivors  for  several  hours  after  the  duty  for  which 
he  was  employed  by  the  newspaper  men  had  been  completed.  While  search- 
ing for  survivors  claimant  found  four  life  rafts  that  had  been  lost  from  the 
aforesaid  airship  in  the  vicinity  and  with  the  assistance  of  two  men  employed 
by  him  they  were  recovered  and  taken  ashore.  He  transported  the  rafts  by 
truck  to  his  home  and  subsequently  delivered  them  to  naval  authorities. 

If  a vessel  performing  a salvage  service  is  at  the  time  under  charter,  the  char- 
terer is  entitled  to  claim  salvage  only  if  either  the  charter  party  amounts  to  a 
demise  of  the  ship  or  the  charterer  is  entitled  to  salvage  under  the  express  terms 
of  the  charter  party.  Under  a charter  party  which  does  not  amount  to  a demise 
of  the  ship  and  which  is  silent  as  to  salvage,  it  is  the  owner  who  is  held  to  be 
entitled  to  participate  in  salvage  award  for  services  rendered  by  the  chartered 
boat  (Kennedy  on  Civil  Salvage,  p.  75).  The  rule  in  admiralty  is  that  the  share 
of  a salving  boat  in  salvage  compensation  belongs  to  the  owner  of  the  boat  rather 
than  the  charterer  except  where  the  charterer  assumes  responsibility  for  the 
loss  of  the  boat  or  is  entitled  to  [P.  11]  salvage  under  the  express  terms  of 
the  charter  party,  for  the  obvious  reason  that  the  boat  is  engaged  in  the  service 
at  the  risk  of  loss  to  her  owner  (The  Johnson  Lighterage  Company,  No.  24,  248 
Fed.  74). 

Since  it  appeared  that  claimant  was  merely  employed  by  the  newspapermen 
above  referred  to  to  take  them  to  the  vicinity  of  the  place  where  the  airship 
crashed,  and  the  complete  ownership  and  control  of  the  boat  remained  in  him,  he 
was  the  proper  claimant  for  salvage  compensation  for  recovering  the  life  rafts 
lost  from  said  airship. 

It  having  been  determined  that  the  services  of  claimant  were  rendered  in  a 
sudden  emergency  and  were  necessary  to  save  Government  property,  and  that 
the  sum  claimed  as  compensation  for  the  services  rendered  was  reasonable,  said 
claim  was  approved  for  payment  from  the  appropriation  “Aviation,  Navy,  1933” 
(File:  L11-17/QQ  (330419),  July  20  and  29,  1933). 

C.  M.  O.  9—1933 


[P.  5]  SETTING  ASIDE : findings  and  acquittal  as  to  two  charges  and 

SPECIFICATIONS  THEREUNDER  DISAPPROVED  BY  CONVENING  AUTHORITY  AS  NOT  IN  AC- 
CORDANCE WITH  EVIDENCE. 

ARGUMENTS : opening — failure  of  judge  advocate  to  make. 

Lieutenant  (Junior  Grade)  James  V.  Rigby,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commandant,  [P.  6]  fourteenth  naval  district 
and  Navy  Yard,  Pearl  Harbor,  T.  H.,  on  August  18,  1933,  on  the  following  charges : 
Charge  I. — Drunkenness ; 

Charge  II. — Scandalous  conduct  tending  to  the  destruction  of  good  morals  (dis- 
turbing the  peace)  ; 

Charge  III. — Assault. 

The  accused  was  found  guilty  by  plea  of  charge  I and  acquitted  of  charges 
II  and  III. 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade. 

On  August  28,  1933,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  convening  authority  cannot  agree  with  the  court  in  its  findings  on 
charges  II  and  III. 
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“The  ultimate  fact  alleged  in  the  specification  under  charge  II  was  a dis- 
turbance of  the  peace,  causing  the  arrest  of  the  accused.  That  the  accused 
was  so  arrested  and  that  his  arrest  was  brought  about  by  his  own  acts  cannot 
be  disputed.  That  there  was  a disturbance  is  clearly  shown,  not  only  by 
testimony  of  acts  causing  the  same,  but  by  the  following  testimony,  to  which 
there  was  no  objection : That  a patron  requested  that  the  police  be  called ; 
that  a patron,  who  had  gone  outside,  told  the  cashier  to  get  the  accused  out 
of  the  place  or  he  would  come  in  and  do  it  himself ; that  as  the  police  officer 
arrived  in  response  to  a call,  the  ‘owner’  came  out  and  told  this  police  officer 
to  hurry  up  and  get  inside ; that  this  police  officer  then  heard  the  scream  of 
a woman.  The  details  of  the  acts  constituting  the  disturbance  of  the  peace 
alleged  in  the  specification  of  charge  11,  except  the  loud  talking,  appear  to 
have  been  proved  by  positive  and  direct  testimony  which  stands  uncon- 
tradicted, and  the  detailed  allegations  so  proved,  in  the  opinion  of  the  con- 
vening authority,  fully  support  the  ultimate  fact  alleged  of  disturbance  of 
the  peace  by  the  accused  and  the  charge  of  scandalous  conduct. 

“The  court  in  its  findings  on  charge  III  and  the  specification  thereunder 
apparently  did  not  take  into  consideration  that,  since  an  actual  battery  oc- 
curred, it  was  not  necessary  to  prove  any  fear  of  bodily  harm. 

“It  is  possible  that  the  court  might  have  arrived  at  different  findings  on 
charges  II  and  III  had  the  judge  advocate  presented  an  opening  argument 
analyzing  the  testimony  produced  and  the  facts  proved.  The  common  mis- 
understanding of  the  meaning  of  assault  and  lack  of  proof  of  the  detail  of 
loud  talking  would  appear  to  have  made  an  argument  by  the  judge  advocate 
especially  desirable  in  view  of  section  668,  Naval  Courts  and  Boards,  which 
suggests  that  [P.  7]  for  the  benefit  of  the  court  and  of  the  convening 
authority,  the  prosecution  should  avail  itself  of  the  right  to  make  argument. 

“Subject  to  the  above,  the  proceedings,  findings  on  charge  I and  the  specifi- 
cation thereunder,  and  sentence  of  the  general  court  martial  in  the  foregoing 
case  of  Lieutenant  (Junior  Grade)  James  V.  Rigby,  U.  S.  Navy,  are  approved. 
The  findings  on  charge  II  and  the  specification  thereunder,  and  on  charge  III 
and  the  specification  thereunder,  are  disapproved.  The  accused  will  be  re- 
leased from  arrest  and  restored  to  duty.” 

On  September  13,  1933,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  the  findings  on  charge  I and  the  specification  thereunder,  and  the 
sentence  in  this  case,  and  the  action  of  the  convening  authority  in  disapproving 
the  findings  on  charges  II  and  III  and  the  specifications  thereunder,  were  legal. 


INSANE:  former  members  of  navy  and  marine  corps — jurisdiction  re  admis- 
sion TE  SAINT  ELIZABETHS  HOSPITAL;  EFFECT  OF  CREDIT  ACT  OF  MARCH  20,  1933, 
ON  SECTION  4843,  REVISED  STATUTES. 

Title  I of  the  Maintenance  of  Credit  Act,  approved  March  20,  1933  (Public, 
No.  2,  73d  Cong.),  as  amended  by  the  Independent  Offices  Appropriation  Act  of 
June  16,  1933  (Public,  No.  78,  p.  20,  73d  Cong.),  authorizes  the  Administrator  of 
Veterans’  Affairs,  “under  such  limitation  as  may  be  prescribed  by  the  President,” 
to  furnish  domiciliary  care,  medical  and  hospital  treatment  to  discharged  mem- 
bers of  the  Army,  Navy,  Marine  Corps,  or  Coast  Guard  for  disabilities  incurred  in 
line  of  duty,  and  the  same  to  veterans  of  any  war. 

Question  as  to  the  effect  of  the  foregoing  provision  on  section  4843,  Revised 
Statutes  (24  U.  S.  C.,  sec.  191),  with  special  reference  to  the  case  of  a Spanish- 
American  War  veteran  who.  in  1906,  while  still  in  the  naval  service,  was  com- 
mitted to  Saint  Elizabeths  Hospital  by  order  of  the  Secretary  of  the  Navy  pur- 
suant to  section  4843,  Revised  Statutes,  supra ; was  discharged  from  the  naval 
service  shortly  thereafter  by  reason  of  expiration  of  enlistment,  but  was  retained 
in  Saint  Elizabeths  Hospital  for  treatment  until  he  escaped  from  that  institution 
in  September  1932 ; and  who  is  now  in  the  custody  of  the  State  of  New  York 
Department  of  Medical  Plygiene,  which  has  requested  that  the  Secretary  of  the 
Navy  issue  authority  for  his  return  to  Saint  Elizabeths  Hospital. 

[P.  8]  Held,  that  under  the  foregoing  provision  of  the  Maintenance  of  Credit 
Act,  as  amended,  and  Executive  Order  No.  6232  of  July  28, 1933  (Veterans  Regula- 
tion No.  6 (a) ),  issued  pursuant  thereto,  this  case  is  one  under  the  cognizance  of 
the  Administrator  of  Veterans’  Affairs. 
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Question  whether  or  not  the  Maintenance  of  Credit  Act  repeals  section  4843, 
Revised  Statutes  (24  U.  S.  C.,  sec.  191),  not  determined  as  such  determination 
was  not  required  in  the  present  case  (File:  MM/P3-2  (330824),  Sept.  13,  1933). 

C.  M.  O.  10—1933 

[P.  6]  CHARGES  AND  SPECIFICATIONS : loss  of  original. 

Lieutenant  (Junior  Grade)  Frederick  V.  Tully,  Dental  Corps,  U.  S.  Navy,  was 
tried  by  general  court  martial  by  order  of  the  commander  Cruisers,  Battle  Force, 
United  States  Fleet,  on  board  the  U.  S.  S.  Milwaukee  on  September  18,  1933  and 
was  convicted  of  the  following  charges : 

Charge  I. — Drunkenness : 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (2  specs.,  possession  and  use,  aboard  ship,  not  for  medicinal  purposes,  of 
alcoholic  liquor)  ; 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs. — 
1,  giving  alcoholic  liquor  to  an  enlisted  man  aboard  ship;  2,  drinking  alcoholic 
liquor  aboard  ship  in  presence  of  enlisted  men)  ; 

Charge  IV. — Falsehood. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  October  16, 1933,  the  convening  authority,  in  taking  action  on  this  case,  noted 
that  a certified  copy  of  the  charges  and  specifications  preferred  had  been  pre- 
fixed to  the  record  in  lieu  of  the  original.  In  compliance  with  article  783,  Naval 
Courts  and  Boards,  1923,  the  judge  advocate  informed  the  convening  authority 
that  the  original  charges  and  specifications  had  been  lost  some  time  during  the 
period  when  the  court  was  deliberating  on  its  findings  and  were,  therefore,  not 
available  to  be  made  a part  of  the  record.  Inasmuch  as  the  copy  of  the  charges 
and  specifications  appended  had  been  certified  as  a true  copy  of  the  original  by 
the  judge  advocate  and  had  been  further  compared  with  the  office  copy  in  the 
files  of  the  convening  authority  and  found  to  be  a true  copy,  the  convening 
authority,  held  that  the  loss  of  the  original  charges  and  specifications  in  no  way 
affected  the  legality  of  the  record  in  this  case. 

Subject  to  the  foregoing  remarks,  the  convening  authority  approved  the  pro- 
ceedings, findings,  and  sentence. 

On  October  25,  1933,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 

On  October  30,  1933,  the  sentence  was  confirmed  by  the  President  (File  A6-5 
(6)/EEl  (331028)). 


[P.  7]  CONDUCT  UNBECOMING  AN  OFFICER  AND  A GENTLEMAN: 

ASSOCIATION  WITH  ENLISTED  MEN. 

EVIDENCE : opinion — incapacity  for  proper  performance  of  duty, 

OFFICER  ON  TRIAL  FOR  DRUNKENNESS. 

First  Lieutenant  Frank  W.  Hanlon,  U.  S.  Marine  Corps,  was  tried  by  general 
court  martial  by  order  of  the  brigade  commander,  First  Brigade,  U.  S.  Marines, 
at  the  marine  barracks,  Second  Marines,  Port  an  Prince,  Republic  of  Haiti,  on 
July  17,  1933,  and  was  convicted  of  the  following  charges: 

Charge  I — Drunkenness. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (4  specs. : 
(1)  driving  an  automobile  while  under  the  influence  af  intoxicating  liquor,  in 
violation  of  brigade  order;  (2)  reckless  driving;  (3)  disobedience  of  orders; 
(4)  manslaughter)  ; 

Charge  III. — Conduct  unbecoming  an  officer  and  a gentleman  (2  specs.:  (1) 
drinking  in  public  with  enlisted  man ; (2)  driving  while  drunk  in  the  company  of 
two  enlisted  men). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  Marine 
Corps  and  from  the  United  States  naval  service  and  to  be  imprisoned  at  hard 
labor  in  such  prison  or  penitentiary  as  the  convening  authority  might  designate 
for  a period  of  twelve  months. 

On  July  28,  1933,  the  convening  authority  in  taking  action  on  this  case, 
called  attention  to  the  answer  of  a witness  to  a question  asked  him  by  the 


1834  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937 
[C.  M.  O.  No.  10—1933] 

judge  advocate,  as  follows:  “*  * * In  such  a state,  I would  say,  that  he 

was  unfit  for  the  performance  of  his  duty.”  Since  incapacity  for  the  per- 
formance of  duty  is  not  a fact  that  can  be  proved  by  direct  testimony  as  by 
the  conclusion  of  a medical  officer,  but  is  a conclusion  that  the  court  must 
draw  from  the  evidence  before  it  (citing  C.  M.  O.  1,  1929,  30)  the  convening 
authority  was  of  the  opinion  that  the  court  rendered  an  erroneous  decision 
when  it  overruled  accused’s  motion  to  strike  out  the  above-quoted  words  on 
the  ground  that  they  expressed  the  mere  opinion  of  the  witness.  However,  it 
was  not  believed  that  this  error  seriously  affected  the  findings  in  this  case,  due 
to  the  volume  of  other  credible  evidence  before  the  court  which  fully  warranted 
its  findings  on  the  specifications  involved. 

Subject  to  the  foregoing,  the  convening  authority  approved  the  proceedings, 
findings,  and  sentence,  but  due  to  the  accused’s  long  service,  he  remitted  that 
portion  of  the  sentence  which  involved  imprisonment  at  hard  labor. 

On  September  12,  1933,  the  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the 
convening  authority  thereon,  were  legal. 

On  October  6,  1933,  the  sentence  was  confirmed  by  the  President. 


[P.  8]  CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing 

TO  ALLEGE  AN  OFFENSE — VENEREAL  INFECTION  | SUMMARY  COURT 
MARTIAL. 

A summary  court-martial  specification  alleged  that  accused,  due  to  his  own 
previous  misconduct,  was  incapacitated  for  the  proper  performance  of  his  duties 
in  that  he  was  infected  with  a venereal  disease,  necessitating  his  being  placed 
on  the  sick  list. 

The  contraction  of  a venereal  disease  does  not  necessarily  constitute  an 
offense  and  therefore  is  not  necessarily  triable  by  court  martial.  General 
Order  No.  155,  paragraph  (4)  provides  for  forfeiture  of  pay  during  the  period 
of  incapacitation  for  duty  as  a result  of  misconduct.  General  Order  No.  69 
amended  makes  the  contracting  of  a venereal  disease  an  offense  only  under 
certain  circumstances  and  then  subject  to  disciplinary  action.  If  a man  is  tried 
for  violation  of  this  latter  order,  the  specification  must  allege  that  the  accused 
having  been  exposed  to  venereal  infection  did  fail  to  report  promptly  said 
exposure  and  take  prophylactic  treatment  therefor.  General  Order  No.  69 
amended  does  not  contemplate  the  punishment  of  a man  after  he  has  complied 
with  the  provisions  of  the  order  but  nevertheless  contracts  venereal  disease 
(citing  Naval  Digest,  1921,  p.  159,  “Venereal  Disease,”  and  C.  M.  O.  127,  1920, 

p.  12). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  in  this  case  be  set  aside  (File:  MM-Allen, 
Merton  W/A17-2I  (331006),  Oct.  6,  1933;  see  also  File  MM-Joyce,  Charley 
Ross/A17-21  (331006)  ; MM-Mead,  Earl  S/A17-21  (331006),  Oct.  6,  1933;  File: 
MM-Siegenthaler,  Frederick  A/A17-21  (331011)  ; MM-Stone,  Frederick  C/A17- 
21  (331011),  Oct.  11,  1933). 


REVISION:  evidence,  introduction  of  new;  summary  court' marital. 

Request  was  made  for  the  return  of  the  record  of  proceedings  of  a summary 
court  martial  for  revision  of  the  findings  of  acquittal  on  two  specifications  and  for 
revision  of  the  sentence  adjudged,  attention  being  invited  to  additional  witnesses 
desired  to  be  called  in  connection  with  the  reconsideration  by  the  court  of  the 
acquittal  on  one  of  the  specifications. 

Since  it  was  considered  that,  from  the  evidence  adduced,  the  court  was  correct 
in  its  findings  of  not  guilty  on  the  specifications  in  question,  the  request  was  dis- 
approved, attention  being  directed  to  the  fact  that  in  proceedings  of  revision  court 
martials  cannot  admit  any  new  testimony  (citing  Naval  Digest  1916,  pp.  552  and 
553,  pars.  14,  15,  16,  and  23 ; sec.  729,  N.  C.  A B.,  1923 ; and  C.  M.  O.  26,  1910,  p. 
7;  File:  MM-Mackey,  Arthur  E/A17-21  (331005),  Oct.  30,  1933). 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 1835 

[C.  M.  O.  No.  10—1933] 


[P.  9]  CONTRACTS : preference  given  to  articles  of  domestic  growth,  pro- 
duction OR  MANUFACTURE  ; MONEL  METAL. 

Section  2 of  title  III  of  the  act  of  March  3,  1933  (47  Stat.  1520),  provides,  with 
certain  exceptions  not  here  pertinent,  that  “only  such  unmanufactured  articles, 
materials,  and  supplies  as  have  been  mined  or  produced  in  the  United  States, 
and  only  such  manufactured  articles,  materials,  and  supplies  as  have  been  manu- 
factured in  the  United  States  substantially  all  from  articles,  materials,  or  sup- 
plies mined,  produced,  or  manufactured,  as  the  case  may  be,  in  the  United  States, 
shall  be  acquired  for  public  use.”  However,  it  further  provides  that  said  section 
shall  not  apply  “with  respect  to  articles,  materials,  or  supplies  for  use  outside  the 
United  States,  or  if  articles,  materials,  or  supplies  of  the  class  or  kind  to  be  used 
or  the  articles,  materials,  or  supplies  from  which  they  are  manufactured  are  not 
mined,  produced,  or  manufactured,  as  the  case  may  be,  in  the  United  States  in 
sufficient  and  reasonably  available  commercial  quantities  and  of  a satisfactory 
quality.” 

Question  whether  the  purchase  of  Monel  metal,  or  articles  made  therefrom, 
would  contravene  the  provisions  of  the  above  statute. 

Held,  that  any  metal  which  is  not  produced  in  reasonably  available  commercial 
quantities  in  the  United  States  falls  within  the  exception  of  the  above  statute, 
and  hence  may  be  procured  for  public  use.  Whether  or  not  Monel  metal  is  in- 
cluded within  such  exception  is  a matter  of  fact  and  not  a matter  of  law,  and 
is  therefore  a question  for  administrative  determination  (File:  QM/L4-3 
(310217),  Oct.  6,  1933). 


1.  JURISDICTION:  court  martial  over,  crime  committed  on  naval  vessel; 

“territory”  construed;  status  of  naval  vessel. 

2.  COURT  MARTIALS:  constitution  of — (a)  number  of  officers — less  num- 

ber SERVING  THAN  APPOINTED;  (&)  RETIRED  OFFICERS;  (c)  OFFICERS  OF  MEDICAL 

CORPS. 

3.  SENTENCES:  death,  mitigation  of,  to  life  imprisonment — necessity  for 

APPROVAL  BY  PRESIDENT;  AUTHORITY  OF  SECRETARY  OF  THE  NAVY  TO  COMMUTE 

SENTENCES. 

An  enlisted  man,  U.  S.  Navy,  was  tried  by  general  court  martial  on  the  charge 
of  killing  another  enlisted  man  on  board  the  U.  S.  S.  Fanning  at  sea  off  the  coast 
of  France,  on  September  22,  1918.  The  order  that  convened  the  court  by  which 
accused  was  tried  named  nine  officers,  but  only  seven  besides  the  judge  advocate 
attended.  Of  these,  three  were  retired  and  two  were  active  officers  of  the  Navy. 
Two  were  officers  in  the  Naval  [F.  10]  Reserve,  one  of  whom  belonged  to  the 
Medical  Corps.  Before  the  trial  began  the  accused  stated  that  he  did  not  object 
to  any  member  of  the  court.  The  court  as  thus  constituted  copvicted  the  accused 
of  murder  and  sentenced  him  to  be  shot  to  death  by  musketry,  which  sentence  was 
duly  approved  by  the  convening  authority,  but  mitigated  by  the  Acting  Secretary 
of  the  Navy  to  life  imprisonment. 

Accused  applied  for  a writ  of  habeas  corpus,  contending  that  the  sentence  im- 
posed upon  him  was  void  upon  the  grounds  (1)  that  the  court  martial  had  no 
jurisdiction  over  the  crime  because  it  was  committed  within  the  territorial  juris- 
diction of  the  United  States;  (2)  that  the  court  martial  was  not  constituted  as 
required  by  law,  because  nine  officers  were  appointed  and  only  seven  served  as 
members ; also  because  of  the  seven  who  served,  three  were  retired  officers  not 
shown  by  the  record  or  otherwise  to  have  been  assigned  to  active  duty,  and  one 
was  a noncombatant  officer  of  the  Medical  Corps;  and  (3)  that  the  sentence  of 
the  court  martial  was  not  approved  by  the  President.  The  trial  court  held  the 
sentence  void  on  the  third  ground,  and  found  it  unnecessary  to  consider  the 
others.  On  appeal  to  the  United  States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit,  the  lower  court  was  reversed,  the  appellate  court  stating  in  part  as 
follows : 

(1)  “It  is  provided  by  statute:  ‘If  any  person  belonging  to  any  public 
vessel  of  the  United  States  commits  the  crime  of  murder  without  the  terri- 
torial jurisdiction  thereof,  he  may  be  tried  by  court  martial  and  punished 
with  death’  (34  U.  S.  C.  A.,  sec.  1200,  art.  6).  The  murder  here  charged  was 
committed  if  at  all  on  a public  vessel  of  the  United  States  on  the  high  seas 
off  the  coast  of  France.  It  was  therefore  committed  beyond  the  territorial 


1836  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 
[C.  M.  O.  No.  10—1933] 


jurisdiction  of  the  United  States.  It  has  been  decided  by  the  Supreme  Court 
that  a merchant  ship  is  not  a part  of  the  territory  of  the  country  whose  flag 
she  flies  ( Steamship  Co.  v.  Mellon , 262  U.  S.  101,  123)  nor  in  our  opinion  is  a 
warship. 

(2)  “The  law  provides  that  a general  court  martial  shall  consist  of  not 
more  than  thirteen  nor  less  than  five  commissioned  officers  as  members  (34 
U.  S.  C.  A.,  sec.  1200,  art.  39).  Appellee  by  his  silence  waived  any  objection 
he  might  have  urged  to  a trial  before  a court  martial  of  seven  instead  of  nine 
members.  The  court  was  legally  organized  if  it  consisted  of  at  least  five 
commissioned  officers.  Likewise,  objection  should  have  been  made  before 
trial  to  the  personnel  of  the  court  ( Bishop  v.  United  States,  197  U.  S.  334, 
340).  Retired  officers  of  the  Navy  are  nonetheless  commissioned  officers 
( United  States  v.  Tyler,  105  U.  S.  244 ; Kahn  v.  Anderson,  255  U.  S.  1) . Active 
commissioned  officers  of  the  Naval  Reserve  are  eligible  for  service  on  naval 
courts  martial  (34  U.  S.  C.  A.,  sec.  1200,  art.  65).  The  circumstance  that  an 
active  Naval  Reserve  officer  was  in  the  Medical  Corps  did  not  affect  his 
eligibility. 

[P.  11]  (3)  “Article  53  of  Articles  for  the  Government  of  the  Navy  (34 

U.  S.  C.  A.,  sec.  1200)  provides:  ‘No  sentence  of  a court  martial,  extending 
to  the  loss  of  life  * * * shall  be  carried  into  execution  until  confirmed 

by  the  President.’  Article  54a  confers  upon  the  officer  authorized  to  convene 
a general  court  martial  the  power  ‘to  remit  or  mitigate,  but  not  to  commute, 
the  sentence.’  And  article  54b  provides:  ‘The  Secretary  of  the  Navy  may 
set  aside  the  proceedings  or  remit  or  mitigate,  in  whole  or  in  part,  the  sen- 
tence imposed  by  any  Navy  court  martial.’  Under  these  articles,  a sentence 
of  death  cannot  be  carried  into  effect  without  the  approval  of  the  President. 
The  officer  who  convened  the  general  court  martial  in  this  case,  it  is  to  be 
conceded,  had  no  power  to  commute  the  sentence ; but  if  the  Secretary  of  the 
Navy  had  such  power  and  exercised  it,  the  President  was  not  called  upon  to 
act  in  the  matter.  Some  contention  is  made  as  to  the  power  of  the  Acting 
Secretary  of  the  Navy;  but  his  power  for  the  time  being  is  commensurate 
with  that  of  the  Secretary  (Revised  Statutes,  sec.  177 ; 5 U.  S.  C.  A.,  sec.  4; 
Marsh  v.  Nichols,  128  U.  S.  605,  615;  Keyser  v.  Hits,  133  U.  S.  138,  145;- 
Ryan  v.  United  States,  136  U.  S.  68,  81).  The  Secretary  of  the  Navy  is  given 
the  power  to  set  aside  proceedings  before  a court  martial,  or  remit  in  whole 
or  in  part  the  sentence  which  it  has  imposed ; but,  unlike  the  officer  who 
convenes  the  court  martial,  he  is  not  in  terms  denied  the  power  to  commute 
the  sentence.  In  our  opinion  the  broad  power  conferred  upon  him  to  mitigate 
includes  also  the  power  to  commute.  His  power  to  mitigate  punishment  is  as 
comprehensive  as  was  the  power  of  the  President  under  the  act  of  April  23, 
1800  (2  Stat.  51).  In  an  able  opinion  by  Attorney  General  Wirt  the  Presi- 
dent is  stated  to  have  the  power  under  that  early  statute  to  commute  a 
sentence  of  death  into  one  of  service  and  restraint  for  a limited  time  (1  Op. 
Attorney  General  327).  In  that  opinion  it  is  well  said  that  a sentence  of 
death  can  be  mitigated  only  by  changing  it,  and  that  to  hold  otherwise 
would  be  to  compel  the  President  by  pardon  to  free  the  accused  altogether, 
or  to  subject  him  to  the  severest  penalty  of  all.  We  conclude  that  the  power 
of  the  Secretary  of  the  Navy  to  mitigate  a sentence  of  a court  martial  in- 
cludes the  power  to  commute  that  sentence  to  life  imprisonment,  and  that 
this  power  having  been  exercised,  the  sentence  as  modified,  not  extending  to 
the  loss  of  life,  was  valid  and  could  be  carried  into  execution  without  being 
confirmed  by  the  President. 

“The  learned  district  judge,  having  reached  the  conclusion  that  the  sen- 
tence of  the  court  martial  was  void  because  it  had  not  been  approved  by  the 
President,  upon  a review  of  the  evidence  stated  that  in  his  opinion  appellee 
even  if  guilty  had  suffered  sufficiently  for  his  offense,  and  ordered  him 
discharged  in  the  exercise  of  his  discretion  under  28  U.  S.  C.  A.,  sec.  461, 
vffiich  [P.  12]  authorize  the  court  to  dispose  of  an  accused  ’as  law  and 
justice  require.’  We  are  here  concerned  only  with  the  question  whether  or 
not  the  sentence  of  the  court  martial  was  void.  In  our  opinion  any  relief 
wffiich  appellee  can  now  legally  obtain  must  come  to  him  through  executive 
clemency. 

“The  order  appealed  from  is  reversed,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion.” 
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(A.  C.  Aderhold,  Warden , United  States  Penitentiary , Atlanta,  Georgia,  v.  Gus 
Menefee,  decided  in  the  United  States  Circuit  Court  of  Appeals  for  the  Fifth  Cir- 
cuit, No.  6984,  Oct.  30, 1933,  reversing  Menefee  v.  Aderhold,  No.  194,  habeas  corpus, 
District  Court  for  the  Northern  District  of  Georgia,  Atlanta  Division ; Navy  De- 
partment File  MM-Menefee,  Gus/A17-20  (331030).) 


OFFICERS  OF  THE  NAVY : duty  beyond  continental  limits  of  united 

STATES — LEGALITY  OF  TRANSFERRING  OFFICER  FROM  SHORE  DUTY  IN  HAWAII  OR  THE 

, CANAL  ZONE,  BEFORE  COMPLETION  OF  THREE  YEARS’  TOUR  OF  DUTY,  TO  SEA  DUTY  ; 

DUTY  ON  NAVAL  VESSEL  NOT  DUTY  IN  “CONTINENTAL  UNITED  STATES,”  INTERPRETA- 
TION OF  ACT  OF  MARCH  3,  1933. 

Section  12  of  title  II  of  the  act  of  March  3,  1933  (47  Stat.  1489),  provides  as 
follows : 

“Assignments  of  officers  of  the  Army,  Navy,  or  Marine  Corps  to  permanent 
duty  in  the  Philippines,  on  the  Asiatic  Station,  or  in  China,  Hawaii,  Puerto 
Rico,  or  the  Panama  Canal  Zone  shall  be  for  not  less  than  three  years.  No 
such  officer  shall  be  transferred  to  duty  in  the  continental  United  States 
before  the  expiration  of  such  period  unless  the  health  of  such  officer  or  the 
public  interest  requires  such  transfer,  and  the  reason  for  the  transfer  shall 
be  stated  in  the  order  directing  such  transfer.” 

An  officer  transferred  to  duty  on  board  a vessel  of  the  Navy  can  in  no  sense 
be  considered  as  “transferred  to  duty  in  the  continental  United  States.”  There- 
fore, held  that  the  transfer  of  an  officer  from  shore  duty  in  Hawaii  or  the  Panama 
Canal  Zone,  who  has  not  completed  a three  year  tour  of  shore  duty  in  either  of 
these  areas,  to  sea  duty  on  a ship  habitually  basing  on  an  area  other  than  the 
one  in  which  the  shore  duty  was  performed,  would  not  be  in  violation  of  the  pro- 
visions of  section  12  of  the  act  of  March  3,  1933,  supra,  even  if  the  constitu- 
tionality of  that  section  be  conceded  (File:  Ll-1  (13)  (1934)/A2-15  (330307), 
October  19,  1933). 


PAY  : ADVANCES  TO  OFFICERS — REQUEST  FOR  ADDITIONAL  ADVANCE  ‘,  FORCE  AND  EFFECT 

OF  REGULATIONS  ISSUED  PURSUANT’  TO  LAW  J AUTHORITY  TO  WAIVE. 

Regulations  issued  in  accordance  with  the  terms  of  a statute  and  not  incon- 
sistent therewith  have  the  force  and  effect  of  law  [P.  13]  ( Harvey  v.  U.  S ., 

3 Ct.  Cls.  38;  Stegall  v.  Thurman,  175  Fed.  813;  Gratiot  v.  U.  S.,  4 How.  80; 
Haas  v.  Henkel,  216  U.  S.  462),  and  cannot  be  changed  by  a waiver  or  exception 
thereto  for  the  benefit  of  a particular  individual  (21  Comp.  Dec.  482).  Accord- 
ingly, held,  that  provision  in  Navy  Regulations,  article  180?,  subparagraph  (3) 
(issued  pursuant  to  the  act  of  March  4,  1917  (39  Stat.  1181 ; 34  U.  S.  C.,  sec.  875), 
authorizing  advances  of  pay  to  officers),  which  requires  that  advances  of  pay  be 
made  “in  a single  payment”  and  “not  in  a series  of  partial  payments”  cannot  be 
waived  (File:  00/L16-4  (331002),  Oct.  10, 1933). 


PROMOTION : officer  of  navy  advanced  to  rank  of  rear  admiral — right  to 

INCREASED  COMPENSATION;  APPLICATION  OF  SECTION  201  OF  ECONOMY  ACT  OF  JUNE 

30,  1932,  RE  “AUTOMATIC  PROMOTIONS”;  COMPTROLLER  GENERAL’S  DECISION. 

Section  201  of  the  Economy  Act  of  June  30,  1932  (47  Stat.  403),  suspended 
during  the  fiscal  year  automatic  increases  in  compensation  by  reason  of  length  of 
service  or  promotion.  Held,  that  an  officer  is  “automatically  promoted”  when  ad- 
vanced to  the  rank  of  rear  admiral,  either  in  the  line  or  Staff  Corps  of  the  Navy, 
and  accordingly  is  not  entitled  to  increased  compensation  because  of  such  ad- 
vancement (Comptroller  General’s  decisions  of  April  6,  1933  (A^17835),  and  June 
7,  1933  (A-48479)  ; adhered  to  in  Compt.  Gen.  decision  of  Oct.  13,  1933  (A-50736). 
But  see  Compt.  Gen.  decision  of  June  30,  1933  (A-49438),  re  advancement  of 
officer  of  Army  to  rank  of  brigadier  general  or  major  general  and  Sec.  Navy  letter 
to  Comptroller  General  of  August  25,  1933,  File  00/L16-4  (330825) ). 
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RETIRING  BOARDS : findings, 

A naval  retiring  board  found  that  the  officer  whose  case  was  before  it  was  not 
incapacitated  for  active  service  and  then  included  in  its  findings  the  statement 
that  “this  disease  was  contracted  in  the  line  of  duty,  not  due  to  his  own  miscon- 
duct, and  is  the  result  of  an  incident  of  the  service.” 

There  is  no  provision  of  law  under  which  the  origin  of  an  ailment  not  incapaci- 
tating is  a question  presenting  itself  for  the  opinion  of  a naval  retiring  board. 
Since  this  board  found  the  officer  in  question  not  incapacitated  for  active  service, 
the  opinion  regarding  the  origin  of  the  disease  should  not  have  been  included. 

In  view  of  the  fact  that  said  officer  was  found  to  be  suffering  from  a disease, 
the  board  should  have  included  in  its  findings  either  an  affirmative  statement  that 
he  was  fit  for  duty  ( sec.  1312,  note  35,  var.  3,  N.  C.  & B. ) or  a recommendation  for 
further  hospitalization  if  such  was  considered  necessary  at  the  present  time. 

[P.  14]  In  view  of  the  foregoing,  the  Board  was  directed  to  reconvene  for 
the  purpose  of  considering  the  revocation,  without  substitution  of  that  part  of  its 
opinion  which  related  to  the  origin  of  the  disease  from  which  the  officer  was 
found  to  be  suffering,  and  of  including  in  its  finding  a statement  that  this  officer 
was  fit  for  duty,  if  such  was  the  case,  or  a recommendation  for  further  hos- 
pitalization if  considered  necessary  (File:  OO-Staniey,  Henry  B/A17-33 
(331006),  Oct.  24,  1933). 


REWARDS : desebters — payment  of,  to  police  officer  also  a member  of  fleet 

NAVAL  RESERVE. 

Held,  that  the  right  of  a police  officer  to  payment  of  reward  for  the  appre- 
hension and  delivery  of  a straggler  is  not  affected  by  reason  of  the  fact  that  he 
may  also  be  a member  of  the  Fleet  Naval  Reserve  in  receipt  of  retainer  pay 
(File:  P13-8/L6-2  (331004),  Oct.  16,  1933,  citing  Acting  Sec.  Navy  decision  of 
June  14,  1927,  File  MM-Woodruff,  W.  L/P13-8  (1)  (270216)). 


SHIP’S  SERVICE  ACTIVITIES : laundry,  submarine  base,  new  London,  conn. 

furnishing  of  service  to  cadets  at  u.  s.  coast  guard  academy;  competition 

WITH  PRIVATE  ENTERPRISES. 

Question  whether  the  laundry  at  the  submarine  base,  New  London,  Conn., 
which  is  operated  as  a part  of  the  ship’s  service  activities  at  that  station,  may 
legally  furnish  laundry  service  for  the  cadets  at  the  U S.  Coast  Guard  Academy, 
New  London,  Conn. 

Article  507  of  the  Regulations  for  Ship’s  Service  Department  (ashore)  limits 
sales  from  the  ship’s  service  department  to  certain  classes  of  persons,  including 
“the  officer  and  enlisted  personnel  of  the  Coast  Guard.” 

Held,  that  cadets  at  the  United  States  Coast  Guard  Academy  at  New  London, 
Conn.,  are  officers  within  the  intent  of  the  Regulations  for  Ship’s  Service  Depart- 
ment (ashore)  citing  art,  605,  Regs,  for  the  U.  S.  Coast  Guard,  1923;  United 
States  v.  Cook,  128  U.  S.  254),  and  the  laundry  at  the  submarine  base,  New 
London,  Conn.,  operated  by  the  ship’s  service  department  thereat,  may  legally 
furnish  laundry  service  for  said  cadets  (File:  A3-2  (10)  (330313),  Oct.  27,  1933). 


[P.  15]  TELEGRAMS : payment  for,  sent  by  commanding  officer  relative 

TO  REQUEST  OF  OFFICER  FOR  EXTENSION  OF  LEAVE. 

Where  an  officer,  on  thirty  days’  leave,  requested  an  extension  of  leave  on 
account  of  an  injury  to  his  wife,  and  his  commanding  officer  wired  the  Red 
Cross  for  the  purpose  of  obtaining  necessary  information  to  enable  him  properly 
to  determine  whether  or  not  this  request  should  be  granted,  held,  that  the  tele- 
gram so  sent  by  the  commanding  officer  was  on  official  business  and  that  pay- 
ment therefor  by  the  Government  was  authorized,  the  cost  thereof  being  properly 
chargeable  against  the  Navy  appropriation,  “Pay,  Miscellaneous,  1933,”  subhead 
10  (File:  A6-1  (7)/L6-2  (330925),  Oct.  6,  1933,  citing  19  Comp.  Dec.  108;  art. 
2136-42,  Bu.  S.  & A.  Memoranda). 
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C.  M.  O.  11—1933 

[P.  5]  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing 

TO  ALLEGE  AN  OFFENSE;  CREATING  A DISTURBANCE;  SUMMARY  COURT 
MARTIAL. 

A summary  court  martial  specification  alleging  merely  that  accused,  at  a cer- 
tain time  and  place,  did  “create  a disorderly  disturbance  in  a public  place,”  was 
held  fatally  defective  in  that  it  did  not  set  forth  the  facts  and  circumstances 
constituting  the  alleged  offense  with  the  required  certainty  and  precision,  but 
merely  stated  a conclusion  of  fact  (C.  M.  O.’s  10-1921,  p.  9;  12-1931,  p.  11; 
2-1932,  p.  11). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  finding 
on  the  specification  in  question  be  set  aside  (File:  MM-Hodge,  Eulah/A17-21 
(331102),  Nov.  2,  1933). 


[P.  6]  1.  EVIDENCE : prosecution  failing  to  offer  after  plea  of  not 

GUILTY — ADMISSION  OF  ACCUSED  RELIED  QN  TO  ESTABLISH  PRIMA  FACIE 

CASE. 

2.  DESERTION : intent  permanently  to  abandon  service — necessity 

OF  PROVING. 

3.  REVISION : finding  adhered  to — miscarriage  of  justice. 

(1)  An  accused  pleaded  not  guilty  to  the  charge  of  “Desertion”  and  then  acqui- 
esced in  an  admission  to  the  effect  that  on  June  3,  1933,  he  left  his  ship  in  uni- 
form and  surrendered  voluntarily  in  uniform  at  the  receiving  station,  Wash- 
ington, D.  C.,  on  September  5,  1933.  The  prosecution  offered  no  evidence. 

The  prosecution  should  have  introduced  in  evidence  pertinent  extracts  from 
the  accused’s  service  record  book  showing  the  circumstances  under  which  the 
accused  absented  himself  from  the  United  States  naval  service.  At  the  stage  in 
the  proceedings  when  the  accused  took  the  stand  as  a witness  in  his  own  defense 
there  was  no  evidence  in  the  record  to  show  even  that  the  accused’s  absence  was 
unauthorized,  much  less  to  warrant  a conviction  of  “Desertion.”  There  was 
nothing  in  the  admission  of  the  accused  which  would  justify  the  conclusion  that 
his  absence  was  unauthorized  other  than  the  duration  of  the  absence.  The  only 
evidence  in  the  record  showing  that  the  accused’s  absence  was  unauthorized 
was  contained  in  his  own  testimony,  particularly  the  following: 

“Q.  When  you  left  the  Maryland,  then,  you  were  not  on  furlough? 

“A.  Only  the  usual  liberty. 

“Q.  For  how  long? 

“A.  The  usual  liberty  until  8 o’clock.” 

The  effect  of  the  entire  testimony  of  the  accused  was  particularly  directed 
toward  negativing  the  fact  that  he  intended  permanently  to  abandon  the  naval 
service  or  to  terminate  his  pending  contract  of  enlistment.  Even  the  duration 
of  the  absence  (approximately  three  months  and  two  days)  was  explained  by  the 
accused  as  an  effort  on  his  part  to  earn  sufficient  money  to  pay  off  certain  debts 
which  otherwise  he  would  have  been  unable  to  satisfy. 

(2)  The  intent  necessary  to  proving  “Desertion,”  namely,  that  the  accused 
intended  permanently  to  abandon  the  naval  service,  was  not  established  in  this 
case.  However,  by  the  testimony  of  the  accused,  he  was  on  usual  liberty  when 
he  left  the  U.  S.  S.  Maryland.  The  fact  that  the  accused  failed  to  return  to  the 
U.  S.  S.  Maryland  upon  the  expiration  of  his  liberty,  and  that  he  surrendered 
himself  more  than  three  months  later  at  the  receiving  station,  Washington,  D.  C., 
would  without  other  evidence  in  the  case  justify  the  court  in  finding  the  accused 
guilty  of  “Absence  from  station  and  duty  after  leave  had  expired.” 

In  view  of  the  foregoing,  the  court  was  directed  to  reconvene  for  the  purpose 
of  reconsidering  its  findings  and  sentence  [P.  7]  (File:  MM-Reid,  Walter 
C/A17-20  (330909),  Oct.  19,  1933). 

(3)  Pursuant  to  the  order  referred  to  above,  the  court  reconvened,  but  ad- 
hered to  its  former  finding  and  to  its  former  sentence.  Again  pointing  out  that 
the  intent  necessary  in  proving  “Desertion”  was  not  established  in  this  case  and 
that  the  only  legal  finding  warranted  by  the  evidence  was  that  of  “Absence  from 
station  and  duty  after  leave  hnd  expired,”  the  Judge  Advocate  General  stated 
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that  the  only  plausible  explanation  of  the  findings  in  this  case  was  that  the 
court  was  influenced  by  the  duration  of  the  accused’s  unauthorized  absence  over 
a period  of  three  months  and  two  days.  The  chart  given  in  section  250,  Naval 
Courts  and  Boards,  under  the  heading  “Intent”  states  that  “The  absence  when 
proved  if  not  satisfactorily  explained,  establishes  a prima  facie  case.” 

Held,  that  the  absence  of  the  accused  in  this  case  did  not  come  within  the 
class  of  those  “not  satisfactorily  explained.”  The  prosecution  in  this  case 
relied  entirely  upon  the  accused’s  convicting  himself  by  his  admission  in  open 
court,  and  his  testimony  while  a witness  on  the  stand  in  his  own  defense.  His 
explanation,  therefore,  for  his  unauthorized  absence  contained  in  his  testimony 
could  not  be  disregarded  in  the  absence  of  rebutting  evidence.  In  other  words, 
held  that  the  fact  of  the  accused’s  unauthorized  absence  alone  should  not  be 
considered  as  sufficient  to  counterbalance  the  general  presumption  of  inno- 
cence which  surrounds  the  accused  prior  to  and  during  trial  of  his  case. 

The  failure  of  the  court  in  revision  to  find  the  accused  guilty  of  “Absence 
from  station  and  duty  after  leave  had  expired”  amounted  to  a miscarriage  of 
justice.  For  the  reason  that  the  evidence  in  the  original  trial  of  this  case  did 
not  establish  the  offense  of  “Desertion,”  the  Judge  Advocate  General  recom- 
mended that  the  findings  and  sentence  be  set  aside,  which  recommendation  was 
approved  by  the  Secretary  of  the  Navy  who  accordingly  approved  the  proceed- 
ings and  set  aside  the  findings  and  sentence  (File:  MM-Reid,  Walter  C/A17-20 
(330909),  Nov.  2,  1933,  approved  Nov.  9,  1933). 


1.  RECORD  OF  PROCEEDINGS : typographical  error — reference  to  navy 

REGULATIONS  AND  NAVAL  COURTS  AND  BOARDS. 

2.  EVIDENCE:  testimony  — motion  to  strike  from  record  sustained;  pro- 

cedure. 

(1)  After  the  judge  advocate  of  a general  court  martial  had  asked  the  court 
to  take  judicial  notice  of  article  14  of  the  Articles  for  the  Government  of  the 
Navy,  eighth  paragraph,  under  section  292,  Naval  Courts  and  Boards,  1923,  con- 
siderable testimony  was  introduced  to  prove  the  knowledge  of  the  accused 
[P.  8]  of  the  Articles  for  the  Government  of  the  Navy.  In  view  of  the  fact 
that  section  292,  Naval  Courts  and  Boards,  1923,  is  not  relevant  to  article  14, 
but  that  in  section  92,  Article  14  is  set  out,  it  was  presumed  that  section  92  was 
meant  and  that  “section  292”  was  a typographical  error  in  the  record  of  pro- 
ceedings. In  this  connection  it  was  pointed  out  that  the  offense  in  question  was 
pleaded  as  a violation  of  article  122,  Navy  Regulations,  1920  (sec.  249,  charge 
II,  spec.  2,  N.  C.  & B.,  3923),  and  therefore  that  the  above-mentioned  article  was 
not  pertinent  to  the  offense  alleged. 

(2)  In  the  same  record  of  proceedings,  in  numerous  places  after  motions  to 
strike  all  or  part  of  certain  answers  had  been  sustained  by  the  court,  the  judge 
advocate  physically  struck  such  answers  from  the  record  by  drawing  a red-ink 
line  through  the  testimony  to  be  stricken.  In  consideration  of  section  476, 
Naval  Courts  and  Boards,  1923,  the  answers  above  referred  to  should  not  have 
been  physically  struck  out  in  the  manner  above  described.  The  court’s  ruling  on 
the  motion  in  effect  struck  the  testimony  objected  to  from  the  record  for  all 
purposes  relative  to  the  determination  of  the  case  (C.  M.  O.  12,  1928,  p.  8). 

Subject  to  the  above  remarks,  the  proceedings,  findings,  and  acquittal  were 
held  legal  (File:  MM-Loftin,  William  W/A17-20  (331009),  Nov.  22,  1933, 
approved  Nov.  29,  1933). 


SENTENCES : reduction  in  rating — policy  ; interpretation  of  naval  digest, 

1916,  PAGE  516,  PARAGRAPH  18. 

Naval  Digest,  page  516,  paragraph  18,  contains  the  following  under  the  head- 
ing “Reduction  in  Rating — Inappropriate”  : 

“The  sentence  of  ‘reduction  to  the  next  inferior  rating’  is  deemed  inap- 
propriate to  such  offenses  as  ‘overstaying  liberty,’  ‘absence  without  per- 
mission,’ ‘attempting  to  smuggle  liquor,’  ‘liquor  in  possession,’  etc.,  unless 
committed  by  a petty  or  noncommissioned  officer ; and  even  then  it  is  appro- 
priate only  when  in  the  opinion  of  the  court,  the  commission  of  the  offense 
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and  the  conduct  record  of  the  accused  indicate  that  he  cannot  be  relied 
upon  properly  to  perform  all  the  duties  of  the  rating  in  which  he  is 
serving.” 

The  Navy  Department  still  holds  the  view  stated  in  the  foregoing  paragraph 
(see  Bu.  Nav.  Bulletin  No.  197  of  July  29,  1933;  Bu.  Nav.  File  Nav-651-ELH 
MM242-45-03  of  Oct.  5,  1933),  which  paragraph  is  a statement  of  policy,  pub- 
lished for  the  guidance  of  the  naval  service.  It  does  not  remove  the  power 
of  a court  martial  to  adjudge  the  sentence  of  reduction  in  rating. 

While  a commanding  officer  in  cases  where  a rating  was  not  established  by 
himself  may  disrate  a man  for  incompetency  (Bu.  Nav.  Manual  D-5113  (3)), 
he  cannot,  under  the  provisions  of  [P.  9]  article  24,  Articles  for  the  Govern- 
ment of  the  Navy,  disrate  the  man  as  a punishment.  The  Navy  Department 
has  repeatedly  held  in  those  cases  that  the  commission  of  an  offense  does  not 
necessarily  render  the  man  incompetent  to  hold  his  rating  (L.  R.  N.  A.,  1929 
Supp.,  pp.  195-198;  J.  A.  G.  File  A17-9  (2)  (331021),  Nov.  8,  1933). 


1.  TRIALS : multiplicity  of. 

2.  SUMMARY  COURTS  MARTIAL : errors  which  do  not  invalidate. 

3.  CRITICISM  OF  CONVENING  AUTHORITY : lack  of  familiarity  with 

NAVAL  COURTS  AND  BOARDS. 

(1)  An  accused  was  tried  by  summary  court  martial  on  July  20,  1933,  for 
an  offense  committed  July  6,  1933.  The  record  of  previous  convictions  intro- 
duced showed  that  the  accused  was  tried  by  deck  court  on  July  8,  1933,  for  an 
offense  committed  July  1,  1933. 

The  proper  procedure  in  ordering  a trial  of  a man  for  separate  offenses  com- 
mitted by  him,  when  the  convening  authority  has  knowledge  of  the  offenses,  is 
to  order  one  trial  and  prefer  two  or  more  specifications  against  the  accused 
(sec.  189,  N.  C.  & B.,  1923).  Otherwise,  the  convening  authority,  by  ordering 
separate  trials,  multiplies  the  limit  of  punishment  a summary  court  martial  or 
deck  court  is  authorized  to  imposed. 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  findings 
and  sentence  of  the  later  trial  be  set  aside. 

(2)  Other  errors  noted  in  the  record  of  proceedings  of  this  same  court  martial 
were  as  follows: 

(a)  The  accused  stated  that  he  received  a copy  of  the  specifications  pre- 
ferred against  him  on  July  10,  1933,  while  the  specifications  were  approved  on 
July  15,  1933. 

(b)  The  court  made  a statement  in  effect  that  it  had  exercised  clemency  in 
awarding  the  sentence  which  is  a prerogative  of  the  reviewing  authorities 
(C.  M.  O.  1,  1931,  p.  5). 

(c)  The  senior  member  of  the  court  addressed  a letter  to  the  commander 
Aircraft  Base  Force,  pointing  out  the  illegality  of  this  court  martial,  which 
letter  should  have  been  addressed  to  the  convening  authority. 

(d)  The  convening  authority  stated  in  his  forwarding  endorsement  that  the 
record  of  proceedings  was  returned  to  the  court  three  times  for  correction. 
Other  than  this  statement,  there  were  no  indications  of  such  returns  in  the 
record  of  proceedings  (secs.  731  and  960,  note  83,  N.  C.  & B.,  1923). 

(3)  The  errors  indicated  above  showed  a lack  of  familiarity  with  and  im- 
proper interpretation  and  application  of  the  provisions  of  Naval  Courts  and 
Boards  on  the  part  of  the  convening  authority,  in  view  of  which  the  Secretary 
of  the  Navy  directed  that  the  convening  authority  take  immediate  steps  to 
familiarize  himself  with  the  provisions  of  Naval  Courts  and  [P.  10]  Boards 
in  order  that  he  might  become  more  conversant  with  this  important  phase  of 
his  naval  duty  (File:  MM-Smoker,  Eldo  H/A17-21  (331102),  Nov.  2,  1933). 


BOARDS  OF  INVESTIGATION : defendant  before — failure  of,  to  take  stand 

REFERRED  TO  IN  STATEMENT  OF  RECORDER. 

Statement  of  the  recorder  of  a board  of  investigation  contained  a reference 
to  the  fact  that  the  defendant  before  the  board  failed  to  take  the  stand  as  a 
witness  in  his  own  behalf.  Held,  that  such  reference  was  improper  (citing  sec. 
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433,  N.  C.  & B.,  1923)  and  contrary  to  the  spirit  of  article  42  (a),  Articles 
for  the  Government  of  the  Navy  (N.  C.  & B.,  1923,  sec.  119).  Section  1121, 
Naval  Courts  and  Boards,  1823,  footnote  2,  provides  that  “a  defendant  before 
a board  is  the  same  as  such  party  before  a court  of  inquiry.” 

Inasmuch  as  a board  of  investigation  has  for  its  primary  function  the  sifting 
of  facts  for  the  information  of  the  convening  authority  and  the  Navy  Depart- 
ment (citing  sec.  1121,  N.  C.  & B.,  1923)  and  is  in  no  sense  the  trial  of  an  issue 
or  of  an  accused  person  (see  sec.  1042,  N.  C.  & B.,  1923),  and  inasmuch  as  the 
cause  of  the  defendant  did  not  appear  to  have  been  harmed  by  the  reference 
of  the  recorder  to  the  failure  of  the  defendant  to  testify,  further  held  that  the 
proceedings  were  not  invalidated  (citing  C.  M.  O.  30,  1918,  p.  19;  (File:  MM- 
Pettus,  Byron  S/A17-25  (330809),  Aug.  19,  1933,  approved  Nov.  13,  1933). 


BOARDS  OF  INVESTIGATION : interested  party  as  witness. 

An  enlisted  man  requested  and  was  granted  the  privilege  of  an  interested 
party,  with  counsel,  before  a board  of  investigation,  but  was  not  made  a de- 
fendant before  said  board.  He  was  called  as  a witness  by  the  recorder  and 
testified  at  length.  The  record  did  not  show  that  he  took  the  stand  at  his  own 
request.  It  was  noted  that  the  convening  authority  contemplated  disciplinary 
action  in  the  case  of  this  man. 

In  connection  with  the  above  procedure,  attention  was  invited  to  section  1121, 
Naval  Courts  and  Boards,  1923,  and  footnote  2 thereunder,  and  section  1049, 
Naval  Courts  and  Boards,  1923,  in  view  of  which  it  follows  necessarily  that 
the  testimony  of  the  man  referred  to  above,  adduced  as  a result  of  his  being 
called  to  the  stand  without  his  consent,  was  of  no  evidential  [P.  11]  effect 
in  any  administrative  proceedings  that  might  arise  out  of  the  occurrence  being 
investigated  (citing  C.  M.  O.  5,  1931,  p.  21;  C.  M.  O.  8,  1932,  pp.  19  and  20; 
File:  QQ/A17-25  (331005),  Nov.  13,  1933,  approved  Nov.  29,  1933). 


CIVILIAN  CONSERVATION  CORPS : jurisdiction  over  officers  of  navy  on 

DUTY  WITH  ; ARMY  BOARD  OF  OFFICERS  TO  INVESTIGATE  INJURIES  TO  NAVY  DENTAL 

CORPS  OFFICER. 

Held,  that  the  proceedings  and  findings  of  a board  of  officers  of  the  Army 
convened  to  investigate  and  report  upon  injuries  sustained  by  an  officer  of  the 
Dental  Corps  of  the  Navy  on  duty  with  the  Civilian  Conservation  Corps,  were 
without  legal  effect  (citing  File  (SC)  A17-25/00,  Sept.  6,  1933)  ; line  of  duty 
and  misconduct  status  in  such  cases  must  be  determined  by  naval  authority. 
In  this  particular  case  it  appeared  that  the  Navy  Department  had  sufficient 
information  before  it  to  determine  such  status,  and  therefore  it  was  unnecessary 
to  convene  a naval  board  of  investigation  in  the  case  (File:  OO-Moss,  Robert 
W/A17-25  (331018),  Oct.  24,  1933,  approved  Nov.  4,  1933). 


CLAIMS:  NAVAL  personnel;  effects  lost  or  damaged — FLOODING  of  COMPARTMENT 

OF  SHIP  ; “SHIPWRECK  OR  OTHER  MARINE  DISASTER”  DEFINED. 

Claim  was  made  by  an  enlisted  man  for  reimbursement  for  damages  to  articles 
of  uniform  equipment  which  occurred  while  a naval  vessel  was  riding  out  weather 
of  hurricane  force  while  en  route  from  the  naval  operating  base,  Norfolk,  Va.,  to 
Havana,  Cuba.  Water  was  taken  below  in  considerable  quantity,  due  to  the  carry- 
ing away  of  a deck  ventilator  and  to  leakage  through  main  deck  doors  and  hatcnes. 
However,  the  safety  of  the  vessel  was  at  no  time  endangered. 

In  order  that  reimbursement  for  the  damages  to  claimant’s  effects  may  be  made 
the  damage  must  have  occurred  in  a “shipwreck  or  other  marine  disaster”  without 
fault  or  negligence  on  his  part  (act  of  Oct.  6, 1917,  34  U.  S.  C.,  secs.  981-983).  The 
term  “shipwreck  or  other  marine  disaster”  as  used  in  the  act  of  October  6,  1917, 
supra,  has  been  construed  to  mean  “shipwreck  or  marine  disaster  to  the  ship 
itself,  involving  a total  or  partial  destruction  or  casting  away  of  the  ship;  not 
such  a temporary  disaster  as  waves  washing  over  the  ship’s  decks  or  such  like 
misfortunes  as  are  necessarily  incident  to  the  navigation  of  ships  in  the  waters  of 
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the  seas”  (1  Comp.  Dec.  441;  3 Comp.  Dec.  585;  Navy  Dept.  File:  00/L19 
(330310),  April  3,  1933). 

Held,  that  the  damage  to  claimant’s  effects  did  not  occur  in  a “shipwreck  or 
other  marine  disaster.”  Shipping  water  in  [P.  12]  heavy  seas  is  a misfor- 
tune naturally  incident  to  navigation  and  unless  such  a quantity  of  water  is 
shipped  as  to  seriously  endanger  the  safety  of  the  vessel,  it  cannot  be  held  to  con- 
stitute a “shipwreck  or  other  marine  disaster”  (File:  MM/L19  (331012),  Nov.  1, 
1933). 


FLAGS:  merchant  marine  naval  reserve — legality  of  displaying  above  a 

hangar  of  properly  authorized  civilian  seaplane  port. 

Question  having  been  presented  “as  to  the  legality  of  employment  of  the  Mer- 
chant Marine  Naval  Reserve  flag  for  display  above  a hangar  of  properly  authorized 
civilian  seaplane  ports,  provided  75  percent  of  their  active  pilots,  excepting  retired 
Naval  and  Marine  Corps  officers,  are  commissioned  in  the  Naval  and  Marine  Corps 
Reserve,”  the  following  conclusions  were  reached : 

(1)  The  employment  of  the  Merchant  Marine  Naval  Reserve  flag  for  display 
above  a hangar  of  properly  authorized  civilian  seaplane  ports  would  be  an  unau- 
thorized use  of  said  flag  under  existing  instructions  on  the  subject  which  have 
been  issued  by  the  Secretary  of  the  Navy  pursuant  to  section  34  of  the  Naval  Re- 
serve Act  of  February  28,  1925  (43  Stat.  1089  ; 34  U.  S.  C.,  sec.  805). 

(2)  Whether  the  unauthorized  display  of  the  Merchant  Marine  Naval  Reserve 
flag  would  be  illegal,  in  the  sense  that  the  responsible  individual  might  be  success- 
fully prosecuted  for  violation  of  a Federal  or  State  law,  is  a question  which  can 
only  be  decided  upon  consideration  of  the  facts  in  a concrete  case,  and  might 
require  judicial  determination  if  such  a case  should  arise,  but  opinion  expressed 
that  the  mere  display  of  the  flag  without  official  sanction  would  not  be  illegal  in 
this  sense. 

(3)  It  would  not  be  consistent  with  law  for  the  Secretary  of  the  Navy  to  amend 
the  existing  instructions  so  as  to  authorize  the  employment  of  the  Merchant  Marine 
Naval  Reserve  flag  for  display  above  a hangar  of  properly  authorized  civilian 
seaplane  ports,  provided  75  percent  of  their  active  pilots,  excepting  retired  Naval 
and  Marine  Corps  officers,  are  commissioned  in  the  Naval  and  Marine  Corps 
Reserve,  for  the  reason  that  section  34  of  the  Naval  Reserve  Act,  supra,  plainly 
contemplates  that  the  flag  prescribed  pursuant  thereto  shall  be  an  emblem  of  the 
Merchant  Marine  Naval  Reserve  and  the  distinctive  mark  of  a merchant  vessel 
commended  by  an  officer  of  the  Naval  Reserve  and  its  statutory  significance  would 
be  impaired  if  its  display  were  officially  authorized  on  shore  above  the  hangar  of  a 
commercial  airport. 

(4)  Although  section  34  of  the  Naval  Reserve  Act  of  1925  makes  it  manda- 
tory upon  the  Secretary  of  the  Navy  to  prescribe  a suitable  flag  or  pennant  as 
an  emblem  of  the  Merchant  [P.  13]  Marine  Naval  Reserve  this  does  not 
deprive  the  Secretary  of  authority  to  prescribe  the  designs  of  such  other  flags  and 
pennants  as  he  may  deem  appropriate  in  the  administration  of  the  Naval  Reserve, 
which  he  has  actually  done  in  prescribing  a Naval  Reserve  yacht  pennant.  Ac- 
cordingly, there  is  no  legal  objection  to  his  prescribing  a flag  similar  to,  although 
not  identical  with,  the  Merchant  Marine  Naval  Reserve  flag  for  display  above  a 
hanger  of  properly  authorized  civilian  seaplane  ports,  provided  75  percent  of  their 
active  pilots,  excepting  retired  Naval  and  Marine  Corps  officers,  are  commissioned 
in  the  Naval  and  Marine  Corps  Reserve  (File:  JJ5  (13)  (330803),  Nov.  1,  1933, 
considering  Sec.  Navy  letter  to  C.  N.  O.,  Nov.  18, 1926,  establishing  a Naval  Reserve 
flag  and  rules  governing  the  display  thereof ; Communication  Instructions,  1929, 
pars.  2851  and  2852;  Bu.  Nav.  Manual,  1925,  art.  H-4302, pars.  (1),  (2), and  (3)  ; 
L.  R.  N.  A.,  1929  Supp.,  p.  1 ; act  of  June  29,  1932  ( 47  Stat.  342) ) . 


NAVAL  RESERVE  OFFICERS’  TRAINING  CORPS : pay,  right  to,  for  thirty- 
first  DAY  OF  MONTH. 

Held,  that  there  is  no  existing  authority  of  law  under  which  members  of  the 
Naval  Reserve  Officers’  Training  Corps  units  established  at  the  various  civilian 
educational  institutions  throughout  the  United  States  may  be  allowed  pay  for  the 
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thirty-first  day  of  a calendar  month  where  such  day  is  included  in  a period  of 
training  duty  of  less  than  a month  (File:  QR4/L16-4  (331017),  Nov.  2,  1933, 
considering  sec.  22  of  the  act  of  March  4, 1925  (43  Stat.  1276 ; 34  U.  S.  C.,  sec.  821)  ; 
sec.  47c  of  the  act  of  June  4,  1920  (41  Stat.  779)  ; par.  602,  subpar.  4,  Regulations 
for  Administration  and  Training  Naval  Reserve  Officers’  Training  Corps  1932; 
sec.  6 of  the  act  of  June  30,  1906  (34  Stat.  763 ; 5 U.  S.  C.,  sec.  84)  ; 23  Comp.  Dec. 
366;  Army  Appropriation  Act  of  June  30,  1922  (42  Stat.  749),  as  amended  by 
sec.  3 of  the  act  of  Sept.  14,  1922  (42  Stat.  841).) 


PAY:  ENLISTED  PERSONNEL — LONGEVITY ; ACT  OF  MARCH  20,  1933. 

An  enlisted  man  completed  four  years’  service  on  February  26,  1932,  and  was 
discharged  on  that  date  from  the  Regular  Navy,  at  which  time  he  was  assigned 
to  class  F-2,  Fleet  Naval  Reserve.  He  subsequently  reenlisted  in  the  Regular  Navy 
on  May  15,  1933. 

In  accordance  with  section  201  of  the  Economy  Act  of  June  30,  1932  (47  Stat. 
403)  as  continued  by  section  4 (a)  of  title  II  of  the  act  of  March  20,  1933  (48  Stat. 
13),  on  and  after  April  1,  1933,  and  until  July  1,  1934,  “enlisted  personnel  will 
[P.  14]  not  be  entitled  to  the  benefit  of  any  automatic  increase  of  pay  by  reason 
of  length  of  service”  (Decisions  of  Compt.  Gen.  to  Sec.  Navy,  Mar.  31,  1933, 
A-48029,  and  May  26,  1933,  A-48691 ; Bu.  S.  & A.  Memo.,  art.  2140-0). 

Since  right  to  an  increase  of  pay  by  reason  of  having  previously  completed  four 
years’  service  in  the  case  of  the  enlisted  man  referred  to  above  did  not  attach 
until  his  reenlistment  in  the  Regular  Navy  on  May  15,  1933,  held  that  under  the 
provisions  of  existing  law  as  construed  by  the  Comptroller  General,  said  enlisted 
man  is  not  entitled  to  any  increase  of  pay  by  reason  of  his  reenlistment  in  the 
Regular  Navy  on  May  15,  1933  (File:  MM/L16-4  (14)  (331030),  Nov.  9,  1933). 


RETIRED  ENLISTED  MEN : civil  retirement,  counting  of  naval  service  for; 

RETENTION  ON  RETIRED  LIST. 

Held,  that  a retired  enlisted  man  of  the  Navy,  employed  in  a civilian  capacity 
under  the  Government,  may  lawfully  be  retained  on  the  retired  list  of  the  Regular 
Navy,  without  pay,  in  order  that  a portion  of  his  naval  service  upon  which  his 
retired  pay  as  an  enlisted  man  is  now  based  may  be  included  with  his  civil  service 
under  the  Government  toward  computing  longevity  on  which  his  civil  retirement 
annuity  may  be  determined  (File:  MR/L16-4  (21)  (331103),  Nov.  16,  1933,  con- 
sidering sec.  5 of  the  Civil  Retirement  Act,  as  amended  and  reenacted  by  the  act 
of  May  29,  1930  (46  Stat.  472;  5 U.  S.  C.,  Supp.  VI,  sec.  695a;  sec.  212  (a)  of  the 
Economy  Act  of  June  30,  1932  (47  Stat.  406)  and  Compt.  Gen.  decision  of  Aug.  9, 
1932  (A-43761),  construing  same). 

C.  M.  O.  12—1933 

[P.  6]  ACCESSORIES : inclusion  of,  in  sentence  not  providing  for  con- 
finement. 

An  accused  was  sentenced  “to  be  dishonorably  discharged  from  the  United 
States  naval  service,  and  to  suffer  all  the  other  accessories  of  said  sentence 
as  prescribed  by  section  883,  Naval  Courts  and  Boards.” 

When  the  sentence  provides  for  no  term  of  confinement  accessories  should 
not  be  added  (Naval  Digest,  1921,  p.  149,  sentence,  2).  In  view  of  the  fact 
that  the  sentence  in  this  case  did  not  provide  for  confinement,  the  inclusion 
therein  of  “and  to  suffer  all  the  other  accessories  of  said  sentence  as  pre- 
scribed by  section  883,  Naval  Courts  and  Boards,”  could  be  given  no  legal 
effect,  and  consequently  had  to  be  considered  as  surplusage  (Naval  Digest, 
1921,  p.  4,  accessories,  1;  File:  MM-Coleman,  Chas.  L/A17-20  (331004),  Dec. 
5,  1933,  approved  Dec.  12,  1933). 


CLAIMS  : NAVAL  PERSONNEL  ; EFFECTS  lost  or  damaged — FORCED  landing  of  air- 
plane AT  SEA  ; “SHIPWRECK  OR  OTHER  MARINE  DISASTER”  DEFINED. 

Held,  that  the  forced  landing  of  an  airplane  at  sea  constitutes  “the  wreck 
of  an  aircraft,  or  other  disaster  thereto”  within  the  meaning  of  the  act  of 
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October  6,  1917,  as  amended  by  the  act  of  March  3,  1927  (34  U.  S.  C.  and 
Sup.  VI,  secs.  981-983,  defining  “shipwreck  or  other  marine  disaster”  to  in- 
clude the  wreck  of  an  aircraft  or  other  disaster  thereto).  Therefore,  where 
claim  was  submitted  by  an  officer  for  reimbursement  for  losses  of  personal 
effects  resulting  from  the  forced  landing  at  sea  of  a U.  S.  Navy  airplane, 
and  it  was  found  that  this  accident  was  without  fault  or  negligence  on  the 
part  of  claimant,  the  claimant  may  legally  be  compensated  for  such  articles 
and  in  such  amounts  as  the  Chief  of  the  Bureau  of  Navigation  considers 
proper  within  the  limitations  provided  in  the  above  act  of  October  6,  1917 
(File:  00/L19  (331028),  Dec.  4,  1933,  approved  Dec.  5,  1933). 


CONTRACTS : acceptable  list  of  approved  materials — right  of  manufacturer 

IN  CONNECTION  WITH  ; WELDING  TORCH  FOR  AIRCRAFT  USE. 

The  welding  torch  manufactured  by  a certain  company  having  been  found 
satisfactory  for  general  naval  use,  this  company  was  placed  on  the  Navy 
Department’s  “acceptable  list  of  approved  materials”  for  such  general  use. 
Aircraft  welding  being  of  a very  special  nature,  it  was  found  that  the  torches 
on  the  acceptable  list  of  approved  materials  for  general  naval  use  were  not 
in  [P.  7]  all  cases  satisfactory  for  aircraft  work.  Accordingly,  special  speci- 
fications were  prepared  covering  welding  torches  for  aircraft  use. 

Two  different  tests  were  made  of  the  product  of  the  manufacturer  referred 
to  above  and  each  time  its  torch  was  found  not  satisfactory  for  aircraft  use 
and,  accordingly,  was  not  recommended  for  placing  on  the  acceptable  list 
of  approved  materials  for  aircraft  use. 

A third  test  had  been  authorized  when  information  was  received  of  a state- 
ment contained  in  a letter  from  said  company  to  the  manager  of  the  Naval  Air- 
craft Factory,  from  which  it  was  apparent  that  unless  the  results  of  this  test 
were  entirely  satisfactory  to  the  company,  such  tests  would  not  be  accepted  by  it 
as  being  impartial.  Accordingly  arrangements  for  the  proposed  retest  were 
terminated. 

Held,  that  under  section  3709,  Revised  Statutes,  the  above  company  has  the 
legal  right  to  bid  on  an  equal  basis  with  other  manufacturers  whose  torches  are 
on  the  “acceptable  list  of  approved  material”  for  general  naval  use,  but  that  until 
such  time  as  the  torch  manufactured  by  this  company  has  proved  to  be  satisfac- 
tory, following  the  prescribed  tests  for  aircraft  use,  and  as  a result  thereof  has 
been  placed  upon  the  “acceptable  list  of  approved  materials  for  aircraft  use,” 
neither  the  company  nor  its  president  had  any  legal  right  to  successfully  com- 
pete with  other  bidders  on  that  list  on  future  proposals  for  aircraft  torches. 

Further  held,  after  a full  and  impartial  review  of  the  entire  record  in  this 
case,  that  none  of  the  rights  of  this  company  or  its  president  had  been  infringed 
(File:  JJ41/L4  ( 331020),  Dec.  9,  1933). 


CONTRACTS : bids — change  in,  by  low  bidder  after  opening  of. 

Question  whether  the  low  bidder  under  specification  for  improvement  of  fuel 
oil  facilities  at  the  naval  fuel  depot,  Pearl  Harbor,  T.  H.,  might  be  permitted 
after  the  opening  of  bids  to  increase  the  size  of  the  header,  connections,  and  valves 
over  those  shown  on  its  drawing  submitted  with  its  bid. 

The  drawing  accompanying  specification  in  this  case  showing  the  installation 
of  new  equipment  was  stated  to  be  schematic  only,  exemplifying  what  would  be 
required  in  the  way  of  cross  connections  between  the  existing  piping,  proposed 
new  piping,  and  proposed  new  pumps.  However,  it  showed  header,  connections 
and  valves  36  inches  in  diameter,  and  addenum  to  the  specification  referred  to 
36-inch  valves.  The  technical  bureau  of  the  Navy  Department  concerned  reported 
that  no  reduction  in  this  size  could  be  permitted. 

The  low  bidder  referred  to  above  submitted  with  its  bid  a drawing  showing 
an  arrangement  of  piping  and  equipment  which  indicated  a main  header  30 
inches  in  diameter  and  connections  [P.  8]  from  the  filter  and  strainer  to  the 
header  24  inches  in  diameter  and  provided  with  24-inch  valves.  In  letter  sub- 
mitted after  the  opening  of  proposals,  it  was  stated  by  the  above  bidder  that  this 
drawing  was  purely  schematic,  and  in  the  event  the  contract  was  awarded  to  this 
219891— 40— vol.  2 46 


1846  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937 
[C.  M.  O.  No.  12—1933] 


bidder,  they  fully  expected  to  make  such  changes  in  sizes  of  valves  and  main 
header  as  might  meet  with  the  approval  of  the  Navy  Department. 

The  drawing  submitted  by  the  above  bidder  was  presumably  prepared  to  show 
the  installation  proposed  by  it,  and  therefore  the  diameters  of  the  header,  connec- 
tions, and  valves  shown  thereon  could  not  be  regarded  merely  as  diagrammatic 
or  schematic,  as  contended  in  this  company’s  letter  referred  to  above,  but  as 
covering  the  system  on  which  this  company’s  bid  was  based.  The  technical  bureau 
of  the  Navy  Department  concerned  having  reported  that  for  technical  reasons  no 
reductions  in  the  size  of  the  header,  connections,  and  valves  as  indicated  on  the 
Government  drawings  and  specifications  could  be  permitted,  held , that  the  bid 
in  question  offered  equipment  that  would  not  meet  the  specified  requirements  and 
therefore  was  not  acceptable.  As  the  cost  of  increasing  the  size  of  the  header, 
connections,  and  valves  would  exceed  the  difference  between  this  bid  and  that  of 
the  second  low  bidder  who  tendered  the  proper  size  equipment,  further  held,  that 
the  granting  of  permission  to  the  low  bidder  to  substitute  such  larger  sized  equip- 
ment would  prejudice  the  rights  of  the  second  low  bidder,  and  therefore  such  sub- 
stitution could  not  be  authorized  (File:  NT2-11/L4-2  (331214),  Dec.  19,  1933). 


CONTRACTS : Bins,  withdrawal  of  ; error. 

Bid  in  the  sum  of  $65,000  was  submitted  by  a certain  corporation  under  speci- 
fications for  the  relocation  and  addition  to  one  of  the  hangars  at  the  marine 
barracks  (flying  field),  Quantico,  Va.  Prior  to  the  opening  of  bids,  a telegram 
was  received  from  this  corporation  requesting  that  the  sum  of  $5,000  be  deducted 
from  its  bid.  Under  section  68,  Bulletin  51,  issued  by  the  Federal  Emergency 
Administration  of  Public  Works,  the  modification  having  been  received  prior  to 
the  hour  set  for  the  opening  of  bids,  it  was  therefore  effective  and  resulted  in  a 
net  bid  of  $60,000  for  the  item  in  question. 

The  above  corporation,  which  proved  to  be  the  low  bidder,  has  now  given  notice 
of  withdrawal  of  its  bid  owing  to  an  alleged  error  whereby  its  stated  bid  price 
was  decreased  by  $5,000  instead  of  increased  by  that  amount. 

The  difference  between  the  bid  of  the  above  corporation  and  that  of  the  next 
low  bidder  was  $10,678.  This  was  not  such  a difference  as  to  put  the  contracting 
officer  on  notice  of  the  alleged  error.  Moreover,  the  evidence  of  the  alleged  mis- 
take offered  by  said  corporation  failed  to  show  that  such  an  error  was  made  that 
could  not  have  been  avoided  with  reasonable  care  on  the  part  of  the  bidder. 
Therefore,  held  that  this  corporation  was  [P.  9]  not  entitled  to  be  relieved  of 
the  obligation  under  its  bid  of  $60,000  and  that  contract  should  be  awarded  on 
the  basis  of  that  figure  (File:  KP94/N10-1  (331204),  Dec.  9,  1933,  citing  8 Comp. 
Gen.  397,  398). 


CONTRACTORS : claim  for  additional  compensation — latent  conditions  dif- 
ferent THAN  CONTEMPLATED  BY  DRAWINGS  AND  SPECIFICATIONS  ; CHANGE  IN  LOCA- 
TION OF  CONSTRUCTION  WORK  FOR  BENEFIT  OF  GOVERNMENT  J EFFECT  OF  REPRESENTA- 
TION BY  GOVERNMENT. 

Claim  was  received  from  a Government  contractor  for  additional  compensation 
under  contract  for  a culvert  at  the  Navy  Yard,  Puget  Sound,  Wash.,  on  the  ground 
that  said  contractor  was  obliged  to  incur  additional  expense  because  of  (1)  latent 
underground  conditions  being  other  than  as  contemplated  by  the  drawings  and 
specifications;  (2)  the  location  of  the  shaft  too  near  the  pump-house  well;  and 
(3)  error  in  measurement  of  two  of  the  drawings,  which  caused  the  contractor  to 
strike  an  artificial  obstruction  not  indicated  on  the  drawings. 

The  drawings  contemplated  an  open-type  cofferdam,  but  the  specifications 
placed  full  responsibility  on  the  contractor  for  the  sufficiency  thereof  and  pro- 
vided that  he  “shall,  without  additional  compensation,  increase  the  size,  strength, 
stability,  and  effectiveness  of  the  cofferdam  as  may  be  necessary.”  While  the 
location  of  said  cofferdam  was  shown  on  the  drawings,  it  was  not  installed  on  this 
site,  but  one  foot  to  the  westward  thereof.  It  appeared  that  this  change  was 
made  to  obviate  the  moving  of  certain  adjacent  railroad  tracks  that  would  other- 
wise have  had  to  be  moved  by  the  Government  at  considerable  expense  of  time 
and  labor.  It  further  appeared  that  while  the  officer  in  charge  of  the  work  for 
the  Navy  did  not  expressly  approve  the  site  as  finally  selected,  it  was  discussed 
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with  him  and  at  least  tacitly  agreed  to  by  him,  the  work  proceeding  with  his 
approval. 

The  cofferdam  as  finally  located  encountered  an  obstruction — a shoulder  or 
projection  from  the  pump  well — the  location  of  which  was  erroneously  shown  by 
scale  dimensions  on  the  contract  drawings.  As  a result  it  was  necessary  for  the 
contractor  to  adopt  the  closed  cofferdam  method  with  the  use  of  compressed  air 
instead  of  the  open-type  cofferdam  contemplated  as  referred  to  above. 

With  respect  to  the  location  of  the  work,  the  contract  provided  that  it  should 
be  located  approximately  as  shown  on  the  drawing,  the  exact  location  to  be 
indicated  by  the  officer  in  charge.  It  also  vested  the  officer  in  charge  with  full 
supervision  and  general  direction  of  all  work  under  the  contract  so  far  as  the 
interests  of  the  Government  were  concerned. 

In  view  of  the  provisions  of  the  contract  referred  to  above,  of  the  fact  that 
the  final  location  of  the  site  for  the  cofferdam  appeared  to  have  been  selected 
primarily  for  the  benefit  of  the  [P.  10]  Government,  in  that  the  changed 
location  eliminated  the  necessity  of  removing  the  railroad  tracks,  which  work 
would  have  had  to  have  been  performed  at  the  Government’s  expense  with  the 
attendant  delay  and  interference  with  traffic  to  one  of  the  piers,  as  well  as  inter- 
ference with  traffic  between  dry  docks  Nos.  1 and  2,  and  of  the  further  fact  that 
the  site  thus  selected  was  apparently  agreed  to  by  the  officer  in  charge  of  the 
work,  held , that  the  Government  could  not  under  the  existing  circumstances 
impose  liability  for  the  location  of  the  cofferdam  on  the  contractor  but  must 
itself  accept  such  responsibility.  Moreover,  since  the  contract  drawings,  which 
were  prepared  by  the  Government,  were  in  error  by  about  fifteen  inches  in 
indicating  the  location  of  the  projection  or  shoulder  referred  to  above,  further 
held,  that  the  Government  must  assume  the  responsibility  for  the  error  on  the 
drawings  (citing  United  States  v.  Spearin,  248  U.  S.  132-136). 

The  other  element  of  the  contractor’s  claim  was  the  alleged  difference  between 
the  under  ground  conditions,  said  to  have  been  reported  by  the  Government,  and 
those  actually  found  during  the  prosecution  of  the  work.  While  the  papers  were 
not  entirely  definite  as  to  what  under  ground  conditions  were  indicated  by  the 
Government,  from  a report  of  the  officer  in  charge  it  appeared  that  there  was  a 
material  difference  in  the  soil,  not  so  much  in  the  actual  substance  but  in  the 
behavior  thereof.  The  Government  specifically  notified  bidders  that  it  had  made 
test  borings  which  formed  a part  of  the  contract,  and  that  the  bids  should  be 
based  on  the  assumption  that  subsurface  conditions  were  as  indicated.  Appar- 
ently considering  such  conditions  to  warrant  the  construction  of  an  open  coffer- 
dam, such  type  was  indicated  by  the  Government  in  its  plans  and  specifications. 
However,  according  to  statement  of  both  the  contractor  and  the  officer  in  charge, 
the  ground  proved  to  be  lacking  in  cohesion  and  it  was  found  impossible  to  hold 
the  under  ground  out  with  the  open  cofferdam  alone.  Accordingly,  the  work  was 
carried  on  with  a compressed-air  caisson  at  greatly  increased  cost. 

Held,  that  the  contractor  was  justified  in  relying  on  the  opinion  of  the  Govern- 
ment officers  who  presumably  had  complete  knowledge  of  the  conditions,  and  if 
as  an  actual  fact  the  underground  conditions  encountered  by  him  differed  from 
those  indicated  by  the  Government,  he  was  entitled  to  an  adjustment  with 
respect  thereto  (citing  IIollerl)ach  v.  United  States,  233  U.  S.  165;  United  States 
v.  The  Atlantic  Dredging  Company,  253  U.  S.  1). 

Summarizing  the  above,  held  that  the  contractor  had  a valid  claim  for  the 
change  in  location  of  the  site  of  the  cofferdam  and  for  the  error  in  the  Govern- 
ment’s drawings  above  referred  to.  Furthermore,  the  contractor  had  a valid 
claim  for  the  difference  encountered  in  underground  conditions  if  such  condi- 
tions, in  fact,  differed  from  those  indicated  by  the  Government  (File:  NYS/N1-4 
(330228).  Dec.  18,  1933). 


[P.  11]  NAVAL  RESERVE : fleet  naval  reserve — transfer  to,  after  com- 
pletion OF  SIXTEEN  OR  TWENTY  YEARS  SERVICE;  LEGALITY  OF  UNDESIRABLE  DIS- 
CHARGE ISSUED  AFTER  APPROVAL  OF  APPLICATION  FOR  TRANSFER  TO  THE  FLEET  NAVAL 
RESERVE. 

Held:  (1)  If  an  enlisted  man  who  was  serving  in  the  Navy  on  July  1,  1925,  re- 
quests transfer  to  the  Fleet  Naval  Reserve  and  his  transfer  is  authorized  effec- 
tive after  he  has  actually  completed  sixteen  years’  naval  service,  he  can  there- 
after legally  be  discharged  as  undesirable,  provided  his  discharge  be  consum- 
mated before  he  has  in  fact  completed  sixteen  years’  naval  service. 
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(2)  If  an  enlisted  man  who  was  serving  in  the  Navy  on  July  1,  1925,  and  has 
completed  sixteen  years’  naval  service,  requests  transfer  to  the  Fleet  Naval 
Reserve  effective  upon  the  completion  of  twenty  years’  naval  service,  he  cannot 
after  approval  of  such  request  legally  be  discharged  as  undesirable,  even  though 
his  discharge  be  effected  before  completion  of  twenty  years’  naval  service. 

(3)  If  an  enlisted  man  who  was  serving  in  the  Navy  on  July  1,  1925,  and  has 
completed  sixteen  years’  naval  service  requests  transfer  to  the  Fleet  Naval 
Reserve,  which  transfer  is  authorized  to  be  effected  on  a later  date,  he  cannot 
thereafter  legally  be  discharged  as  undesirable,  even  though  his  discharge  be 
consummated  before  the  effective  date  of  his  transfer. 

(4)  If  an  enlisted  man  who  was  serving  in  the  Navy  on  July  1,  1925,  and  has 
completed  sixteen  or  more  years’  naval  service,  requests  transfer  to  the  Fleet 
Naval  Reserve,  said  request  must  be  granted  and  a reasonable  date  set  therefor, 
unless  prior  to  that  date  facts  are  reported  to  the  Bureau  of  Navigation  showing 
that  he  has  been  guilty  of  some  offense  for  which  he  should  be  tried  by  naval 
court  martial,  under  which  circumstances  his  trial  should  be  ordered,  and  if  he 
be  sentenced  to  discharge  from  the  naval  service,  he  can  legally  be  discharged 
in  accordance  with  such  sentence  (File:  MM/P19-1  (331116),  Dec.  2,  1933,  con- 
sidering Naval  Reserve  Act  of  Feb.  28,  1925,  sec.  26  (34  U.  S.  C.,  sec.  787)  ; 
citing  Ops.  J.  A.  G.,  File  28550-1640:1,  May  14,  1923;  File  28550-1640,  May  14, 
1923;  File  28550-1899,  Oct.  8,  1925— C.  M.  O.  10-1925,  p.  19;  File  MM/P19-2 
(1)  (270512),  June  30,  1927;  File  MM/P19-2  (291102),  Jan.  27,  1930;  C.  M.  O.  1, 
1930,  p.  19 ; File  28550-1656 :77,  Dec.  21,  1925 ; File  28550-1802  :2,  Nov.  24,  1926, 
unapproved  opinion;  File  MM/P19-2  (1)  (280525),  July  9,  1928;  C.  M.  O.  7, 
1928,  p.  16;  Sec.  Navy  let.  to  Comp.  Gen.  of  July  30,  1928,  File  MM/P19-2  (1) 
(280706). 


1.  PAY : additional,  for  diving  duty — jurisdiction  to  determine  right  to 

RECEIVE. 

2.  PAY : additional,  for  diving  duty — right  of  enlisted  man  to  receive  for 

UNSUCCESSFUL  ATTEMPT  TO  RECOVER  LOST  TORPEDO;  “ACTUAL  SALVAGE  OPERA- 
TIONS” CONSTRUED. 

(1)  Request  was  received  for  an  advance  decision  of  the  Comptroller  General 
as  to  the  right  of  a certain  enlisted  man  to  extra  pay  for  salvage  diving.  By  the 
terms  of  the  act  of  April  9,  1928  (45  Stat.  412;  34  U.  S.  C.,  Supp.  YI,  sec.  886), 
authorizing  [P.  12]  additional  compensation  to  be  paid  to  Navy  personnel  em- 
ployed in  diving  duty  and  actual  salvage  operations,  such  additional  compensa- 
tion is  payable  “under  such  regulations  as  may  be  prescribed  by  the  Secretary  of 
the  Navy.”  Therefore,  question  whether  or  not  such  additional  compensation  is 
authorized  in  a particular  case  is  one  for  administrative  determination  by  the 
Secretary  of  the  Navy  rather  than  for  decision  of  the  Comptroller  General. 

(2)  The  facts  in  the  case  presented  were  that  claimant,  a qualified  master 
diver,  was  engaged  in  salvage  diving  for  25  minutes,  on  October  12,  1933,  in  a 
depth  of  107  feet,  for  the  purpose  of  recovering  a lost  torpedo.  Doubt  as  to  the 
validity  of  crediting  this  man  with  extra  pay  appeared  to  be  based  on  the  ground 
that  the  torpedo  in  question  was  neither  located  nor  recovered.  Held,  that  diving 
for  a lost  torpedo  in  depths  of  over  90  feet  is  to  be  regarded  as  “actual  salvage 
operations”  within  the  meaning  of  the  act  of  April  9,  1928,  supra,  and  regulations 
issued  pursuant  thereto  (Bu.  Nav.  Manual,  art.  D-5321),  notwithstanding  the 
fact  that  the  torpedo  was  neither  located  nor  recovered  in  this  particular  case 
(File:  MM/L10-4  (29)  (331121),  December  2,  1933). 


RETIREMENT : rank — (A)  former  bureau  chief  who  has  returned  to  general 

SERVICE  ; (B)  BUREAU  CHIEF  WHERE  EFFECTIVE  DATE  OF  RETIREMENT  IS  SUBSEQUENT 

TO  EXPIRATION  OF  TERM  OF  OFFICE ; COMPTROLLER.  GENERAL’S  DECISION. 

Held,  that  where  an  officer  has  served  as  a Chief  of  Bureau  in  the  Navy  Depart- 
ment and  has  returned  to  general  service  in  his  actual  rank  in  the  Navy,  and  is 
retired  while  serving  in  general  service,  he  is  required  to  be  retired  in  the  grade 
or  rank  held  by  him  in  such  general  service  without  reference  to  the  rank  held 
by  him  while  serving  theretofore  as  a Chief  of  a Bureau  in  the  Navy  Department 
(citing  act  of  May  13,  1908  (35  Stat.  128)  : L.  R.  N.  A.,  1921,  p.  376;  28  Op.  Atty. 
Gen.  531 ; Stokes  v.  United  States,  54  Ct.  Cls.  70). 
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With  reference  to  particular  case  presented  of  an  officer  whose  term  of  office 
would  expire  December  22,  1933,  unless  previously  vacated  by  him,  and  who  had 
completed  thirty  years’  service  April  3,  1933,  held , that  if  this  officer  should  be 
retired  by  or  before  December  22,  1933,  he  would  be  entitled  to  be  retired  in 
the  grade  held  by  him  as  Chief  of  Bureau  (citing  31  Op..  Atty.  Gen.  505  ; Remey  v. 
United  States,  33  Ct.  Cls.  218).  Under  the  act  of  April  23,  1930  ( 46  Stat.  253), 
which  makes  effective  all  retirements  “on  the  first  day  of  the  month  following 
the  month  in  which  said  retirement  would  otherwise  be  effective,  and  said  first 
day  of  the  month  for  retirements  hereafter  made  shall  be  for  all  purposes  in 
lieu  of  such  date  for  retirement  as  may  now  be  authorized ; except  that  the  rate 
of  active  or  retired  pay  or  allowances  shall  be  computed  as  of  the  date  retirement 
would  have  occurred  if  this  Act  had  not  been  enacted,”  the  effective  date  of  retire- 
ment in  the  case  under  consideration  would  be  deferred  to  [P.  13]  January  1, 
1934.  However,  further  held  that  although  the  effective  date  is  the  first  of  the 
month  following  the  retirement  date  it  does  not  affect  the  right  to  retirement  in 
the  grade  held  while  serving  as  Chief  of  Bureau  (Comptroller  General’s  decision 
of  December  18,  1933,  Navy  Department  File  001/P19-2  (331218) ). 


1.  SHIPS’  SERVICE  STORES:  status. 

2.  GASOLINE : state  tax  on.  sold  to  ship’s  service  activities  ; state  of  Virginia. 

Information  was  received  that  on  and  after  December  1,  1933,  the  Virginia 
statute  imposing  a tax  on  motor  fuel  (1932  Supplement  to  Virginia  Code  of 
1930,  Annotated,  sec.  2154  (209)  et  seq.)  would  be  applied  to  purchases  of  gasoline 
by  the  ship’s  service  store  at  the  U.  S.  naval  training  station,  Naval  operating 
base,  Norfolk,  Va. 

The  Virginia  statute,  supra,  levies  a direct  property  tax  on  motor  fuel  which  has 
been  “sold  and  delivered,”  which  tax  must  under  the  mandatory  requirements  of 
the  statute  be  charged  to  the  purchaser.  It  is  elementary  that  a State  cannot 
constitutionally  tax  property  of  the  United  States,  and  of  course  motor  fuel  be- 
comes the  property  of  the  United  States  when  sold  and  delivered  to  it. 

(1)  Gasoline  purchased  by  ships’  service  stores  of  the  Navy  is  not  regarded  as 
property  of  the  United  States.  However,  a ship’s  service  store  is  an  instrumen- 
tality of  the  United  States,  engaged  in  performing  governmental  functions  as 
prescribed  by  Navy  Regulations  (art.  1442),  which  were  issued  by  a former 
Secretary  of  the  Navy  with  the  written  approval  of  the  President  under  general 
authority  contained  in  section  1547  of  the  Revised  Statutes,  and  which  may  be 
more  specifically  supported  by  statutes  such  as  the  act  of  March  3,  1909  (34  U.  S. 
C.,  sec.  533),  which  in  terms  provides  that  such  stores  as  the  Secretary  of  the 
Navy  may  designate  may  be  procured  and  sold  to  officers  and  enlisted  men,  and  to 
civilian  employees  in  certain  circumstances,  “under  such  regulations  as  the  Secre- 
tary of  the  Navy  may  prescribe.”  When  public  funds  are  used  in  procuring  stores 
for  sale  pursuant  to  these  statutes  the  operations  are  conducted  by  what  are 
known  as  “ships’  stores”  and  “commissary  stores,”  but  when  the  purchases  and 
sales  do  not  involve  public  funds  or  public  property  the  instrumentalities  selected 
to  conduct  such  activities  are  designated  as  “ships’  service  stores.”  In  either 
event,  a governmental  function  is  exercised  pursuant  to  the  laws  and  regulations 
for  the  government  of  the  Navy. 

Payment  of  the  State  tax  on  gasoline  sold  to  a ship’s  service  store  could 
legally  be  resisted  by  the  Navy  on  the  ground  that  it  would  be  an  uncon- 
stitutional obstruction  of  a governmental  function  and  therefore  forbidden  by 
the  decisions  of  the  Supreme  Court  of  the  United  States  in  the  case  of  Pan- 
handle Oil  Co.  v.  [P.  14]  Mississippi,  277  U.  S.  218,  reversing  112  So.  584, 
and  in  the  case  of  Graysburg  Oil  Company  v.  Texas  (278  U.  S.  582,  Jan.  21, 
1929,  reversing  Graybar g Oil  Company  v.  State,  286  S.  W.  4S9  and  3 S.  W.  (2d) 
427).  However,  it  was  not  considered  necessary  to  rest  the  case  on  this 
ground. 

(2)  It  has  repeatedly  been  decided  by  the  courts  of  Virginia  that  lands  ac- 
quired by  the  United  States  with  the  consent  of  the  State  legislature  “are  no 
longer  part  of  the  State  of  Virginia”  ( Bank  v.  Byrum,  110  Va.  708;  67  S.  E. 
349 ; Foley  v.  Sliriver,  81  Va.  573 — cited  with  approval  by  the  Supreme  Court 
of  the  United  States  in  Surplus  Trading  Company  v.  Cook,  281  U.  S.  647 ; see 
also  United  States  v.  Cordy,  58  Fed.  (2d)  1013,  May  12,  1932). 
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The  Virginia  statute,  as  already  stated,  imposes  a property  tax  on  gasoline 
sold  and  delivered  “within  the  State  of  Virginia.”  Gasoline  sold  and  delivered 
to  a ship’s  service  store  located  on  a naval  reservation  under  the  exclusive 
jurisdiction  of  the  United  States  is  not  sold  and  delivered  in  the  State  of 
Virginia,  and  accordingly  is  not  taxable  under  the  precise  terms  of  the  statute. 
Furthermore,  the  statute  imposes  exactions  upon  purchasers  of  gasoline  and 
upon  retails  thereof,  under  the  penalties  of  fine  and  imprisonment,  and  the 
State  cannot,  of  course,  enforce  such  requirements  and  penalties  in  places  which 
are  not  within  its  jurisdiction. 

It  follows  from  the  decisions  of  the  Virginia  courts,  as  well  as  numerous 
decisions  of  the  Supreme  Court  of  the  United  States  and  other  Federal  courts, 
that  the  State  gasoline  tax  cannot  be  applied  to  gasoline  sold  and  delivered 
to  the  ship’s  service  store  at  the  naval  training  station,  naval  operating  base, 
Norfolk,  or  at  any  other  naval  reservation  under  the  exclusive  jurisdiction 
of  the  United  States,  for  the  reason  that  the  State  laws  do  not  apply  in  such 
places  any  more  than  they  apply  in  adjoining  States  or  in  the  District  of 
Columbia. 

The  Navy  Department  has  previously  decided  that  purchases  of  gasoline  will 
not  be  permitted  by  any  naval  activity,  including  ships’  service  stores,  except 
on  the  basis  that  such  sales  are  not  subject  to  State  taxes,  and  that  any  oil 
company  must  determine  for  itself  whether  it  will  sell  and  deliver  gasoline 
within  the  limits  of  a naval  station  on  that  basis  (File  JJ7-^/Ll4r-l  (330728), 
Aug.  1,  1933;  JJ7-6/L14-1  (330803),  Aug.  7,  1933;  C.  M.  O.  8,  1933,  p.  8).  The 
commanding  officer  of  the  naval  training  station,  naval  operating  base,  Norfolk, 
was  directed  to  be  governed  by  these  previous  decisions  (File:  JJ7-6/L14-1 
(331202),  Dec.  9,  1933,  citing  Sec.  Navy  letter  of  April  15,  1931,  addressed  to 
counsel  for  the  division  of  motor  vehicles,  commonwealth  of  Virginia,  File 
JJ7-6/L14-1  (310321). 
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C.  M.  O.  1—1934 

[P.  3]  1.  EVIDENCE,  DOCUMENTARY : letters — irrelevant  matter. 

2.  CLEMENCY  : recommendation  for — basis. 

3.  CHARGES  AND  SPECIFICATIONS : multiplicity  of  specifications. 

4.  PROBATION : officer  sentenced  to  dismissal. 

Captain  Andrew  L.  W.  Gordon,  U.  S.  Marine  Corps,  was  tried  by  general  court 
martial  by  order  of  the  brigade  commander,  First  Brigade,  U.  S.  Marines,  at  the 
marine  barracks,  Second  Marines,  Port  au  Prince,  Republic  of  Haiti,  on  December 
11,  1933,  on  the  following  charges : 

[P.  4]  Charge  I. — Conduct  unbecoming  an  officer  and  a gentleman  (6  specs. — 
1,  3,  4,  and  6,  disregarding  written  word  and  just  debts ; 2 and  5,  disregarding 
written  word). 

Charge  II. — Falsehood. 

He  was  convicted  of  charge  I and  acquitted  of  charge  II. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

Four  of  the  eight  members  of  the  court  recommended  the  accused  to  the  clem- 
ency of  the  reviewing  authority  “in  view  of  the  circumstances  which  impelled  the 
accused  to  contract  the  indebtedness  set  forth  in  the  specifications  under  charge  I, 
as  evidenced  by  his  testimony,  and  in  view  of  his  long  service  and  the  fact  that, 
according  to  the  statement  of  the  judge  advocate,  he  has  had  no  previous  convic- 
tion.” 

On  December  20,  1933,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

(1)  “In  reviewing  the  foregoing  case  of  Andrew  L.  W.  Gordon,  captain, 
U.  S.  Marine  Corps,  it  is  noted  that  the  court  sustained  the  objection  of  the 
accused  to  the  introduction  of  the  letter  written  by  Major  Frederick  R.  Hoyt 
reporting  certain  indebtedness  on  the  part  of  the  accused,  on  the  grounds  that 
the  letter  contained  certain  expressions  of  opinion  and  incompetent  and  ir- 
relevant statements.  It  is  the  opinion  of  this  office  that  the  letter  in  toto 
should  not  have  been  barred  from  admission  as  evidence  on  this  account. 
Those  portions  of  the  letter  which  would  tend  to  show  that  a report  had  been 
made  as  alleged  in  the  specification  should  have  been  admitted  in  evidence. 

(2)  “In  the  recommendation  for  clemency  signed  by  four  of  the  eight 
members  of  the  court  it  is  noted  that  one  of  the  reasons  for  this  recommenda- 
tion is  “the  circumstances  which  impelled  the  accused  to  contract  the  in- 
debtedness— In  the  opinion  of  this  office  the  above  stated  reason  is  beside 
the  point  inasmuch  as  the  accused  was  not  on  trial  for  contracting  indebted- 
ness but  for  ‘dishonorable  indifference  to  his  written  word  and  just  indebted- 
ness and  a disregard  of  his  obligations  as  an  officer  and  a gentleman.’ 

(3)  “Attention  is  invited  to  the  fact  that  specifications  2 and  5 are 
based  upon  the  same  circumstances  as  are  specifications  1 and  4,  respec- 
tively, of  charge  I.  These  were  so  drawn  to  provide  for  the  exigencies  of 
proof. 

“As  the  sentence  adjudged  was  not  excessive  for  any  four  of  the  six 
specifications  of  charge  I,  leaving  out  of  consideration  either  one  of 
specifications  1 or  2,  and  4 or  5,  it  is  the  opinion  of  the  convening  au- 
thority that  the  accused  has  suffered  no  injustice  in  this  respect. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
of  the  general  court  martial  in  the  foregoing  case  of  Andrew  L.  W.  Gordon, 
captain,  U.  S.  Marine  Corps,  are  approved,  and,  in  conformity  with 
article  53  of  the  Articles  for  the  fP.  5]  Government  of  the  Navy,  the 
record  is  respectfully  referred  to  the  Secretary  of  the  Navy  for  transmission 
to  the  President.” 

On  January  8,  1934,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the 
convening  authority  thereon,  were  legal. 

(4)  On  January  12,  1934,  the  Major  General  Commandant  concurred  in  the 
action  of  the  convening  authority  on  the  proceedings,  findings,  and  sentence 
in  this  case.  In  view  of  the  recommendation  to  clemency,  it  was  recommended 
that  the  sentence  of  dismissal  adjudged  by  the  court  be  remitted  on  the  con- 
dition that  the  accused  conduct  himself  to  the  satisfaction  of  the  Secretary  of 
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the  Navy  during  a period  of  three  years;  otherwise,  the  sentence  to  be  exe- 
cuted at  any  time  during  the  aforementioned  three-year  period  at  the  discre- 
tion of  the  Secretary  of  the  Navy. 

On  January  18,  1934,  the  Acting  Secretary  of  the  Navy  submitted  the  record 
of  proceedings  to  the  President  of  the  United  States  with  the  recommendation 
that  the  sentence  of  dismissal  be  remitted  on  the  condition  recommended  by 
the  Major  General  Commandant  as  referred  to  above. 

On  January  19,  1934,  the  sentence  was  confirmed  by  the  President,  subject 
to  the  recommendation  of  the  Secretary  of  the  Navy,  which  was  approved. 


[P.7]  1.  CHALLENGE:  member  of  court  who  sat  on  previous  court 

INVOLVING  SAME  CIRCUMSTANCES  ; SUMMARY  COURT  MARTIAL. 

2.  SETTING  ASIDE:  proceedings,  findings  and  sentence — valid  chal- 

lenge NOT  SUSTAINED. 

3.  CHARGES  AND  SPECIFICATIONS  : specification  defective,  lack  of 

particularity. 

4.  SENTENCES : mitigation  of,  involving  loss  of  pay — monthly  loss 

of  pay  increased  ; total  loss  decreased. 

5.  SAME : loss  of  pay — period  of  extending  beyond  date  of  expiration 

of  enlistment  ; mitigation  of. 

(1)  Three  enlisted  men  were  tried  separately  by  summary  court  material,  the 
specification  in  each  case  alleging  violation  of  a lawful  ship’s  order.  All  three 
trials  were  based  on  practically  identical  testimony  elicited  from  a certain  witness 
who  was  the  only  one  called  by  the  prosecution  in  each  of  the  three  cases.  The 
entire  composition  of  the  court  was  the  same  in  all  three  of  these  cases. 

[P.  8]  In  each  of  the  last  two  of  these  cases  tried,  the  accused  objected  to 
the  senior  member  of  the  court  “on  the  grounds  of  section  623  (e),  Naval  Courts 
and  Boards” — that  is,  that  he  sat  as  a member  of  a court  which  tried  another 
person  upon  charges  based  on  the  same  transaction  concerning  which  the  accused 
was  on  trial. 

With  reference  to  one  of  these  challenges,  the  challenged  member  replied  that 
there  was  no  evidence  of  concerted  action  involving  the  accused,  nor  any  testi- 
mony against  the  accused,  and  in  testimony  on  his  voir  dire  relative  to  the  other 
challenge,  he  stated  that  he  heard  no  testimony  under  oath  against  the  accused 
during  the  former  trial ; that  neither  the  accused  in  that  case  nor  any  other 
witness  had  mentioned  him.  As  a matter  of  fact,  the  record  of  proceedings  of  the 
first  trial  disclosed  that*the  main  witness  for  the  prosecution  had  referred  to 
both  of  the  two  men  whose  trials  are  now  under  consideration  as  having  been 
present  at  the  time  the  alleged  offense  was  committed.  While  a portion  of  this 
testimony  was  stricken  from  the  record,  it  nevertheless  remains  that  the  court 
was  informed  that  the  accused  in  each  of  the  later  cases  was  involved  in  the 
transaction  out  of  which  the  case  being  tried  arose. 

From  the  foregoing,  it  would  appear  that  the  challenged  member’s  mind  might 
be  prejudiced  to  such  an  extent  as  to  prevent  his  exercise  of  the  impartial  judg- 
ment required  of  a court.  Since  the  members  who  voted  on  the  challenge  of  the 
senior  member  were  both  presumably  cognizant  of  the  testimony  given  in  the 
first  trial,  referred  to  above,  it  would  appear  that  they  did  not  carefully  weigh  the 
challenges  and  replies.  Moreover,  the  challenge  in  each  case  should  have  been 
sustained  on  the  ground  on  which  it  was  put  by  the  accused  (citing  sec.  623, 
N.  C.  & B.,  1923,  second  sentence). 

It  was  further  noted  that  during  the  course  of  each  of  the  trials  here  under 
consideration,  the  accused  challenged  a second  member  upon  substantially  the 
same  grounds  as  those  on  which  the  senior  member  was  challenged.  These 
challenges  were  not  sustained,  apparently  on  the  ground  that  the  challenged 
member  in  each  case  testified  on  his  voir  dire  to  the  effect  that  he  had  formed 
no  opinion  as  to  the  guilt  of  the  accused. 

(2)  In  view  of  the  foregoing,  the  Secretary  of  the  Navy  set  aside  the  proceed- 
ings, findings,  and  sentences  in  the  cases  of  these  two  men. 

(3)  It  was  further  noted  that  the  specification  in  each  case  failed  to  allege  the 
specific  act  or  acts  of  the  accused  which  constituted  the  offense  in  violation  of  the 
order  set  forth.  Since  the  accused  made  no  objection  to  the  specifications  and 
the  verdicts  showed  that  the  omission  was  supplied  by  the  evidence  adduced  in 
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each  case,  that  defect  was  cured  in  both  cases  (citing  sec.  210,  N.  C.  & B.,  1923; 
C.  M.  O.’s  3,  1931,  p.  17,  par.  3 ; 7, 1932,  p.  10). 

(4)  It  was  further  noted  that  in  one  case  the  accused  was  sentenced  “to  lose 
twenty  dollars  ($20)  per  month  of  his  pay  for  a [P.  9]  period  of  four  (4) 
months,  total  loss  of  pay  amounting  to  eighty  dollars  ($80).”  The  convening 
authority  in  acting  on  this  case  reduced  the  loss  of  pay  to  the  loss  of  twenty-two 
dollars  per  month  for  a period  of  one  month. 

When  definite  limits  have  been  established  by  the  terms  of  a sentence,  a re- 
viewing authority  cannot  mitigate  one  part  of  a sentence  and  increase  another 
part  even  though  such  action  in  its  final  analysis  operates  to  reduce  the 
sentence  (citing  C.  M.  O.  9,  1924,  p.  4),  except  where  the  loss  of  pay  per 
month  adjudged  exceeds  one-half  of  the  actual  pay  per  month  of  the  accused 
(citing  C.  M.  O.  7,  1930,  p.  13;  C.  M.  O.  5,  1931,  p.  17).  The  case  under  con- 
sideration did  not  meet  the  condition  of  the  exception. 

(5)  This  sentence,  as  approved  by  the  immediate  superior  in  command,  in- 
volved a loss  of  pay  for  a period  extending  beyond  the  date  of  expiration  of  en- 
listment set  forth  in  the  action  of  the  convening  authority,  which  is  contrary 
to  the  policy  of  the  Navy  Department  (citing  C.  M.  O.  2,  1925,  p.  10).  How- 
ever, in  view  of  the  action  of  the  Navy  Department  in  setting  aside  the  pro- 
ceedings, findings,  and  sentence  in  this  case,  no  further  action  was  necessary  to 
correct  this  error  (File:  MM-McCabe,  Paul  B/A17-21  (340130)  ; MM-Mishani, 
John  P/A17-21  (340130),  Jan.  30,  1934. 


CHARGES  AND  SPECIFICATIONS:  charge  improperly  worded — absence 

FROM  STATION  AND  DUTY  WITHOUT  LEAVE. 

A charge  preferred  against  an  accused  was  designated  as  “Absence  without 
leave.”  This  charge,  in  accordance  with  the  provisions  of  section  248,  Naval 
Courts  and  Boards,  1923,  should  have  been  designated  “Absence  from  station 
and  duty  without  leave.”  The  court,  therefore,  erred  in  pronouncing  this 
charge  in  due  form  and  technically  correct.  However,  the  specification  under 
the  charge  alleged  an  offense  of  “Absence  from  station  and  duty  without  leave” 
and  it  was  held  that  the  substantial  rights  of  the  accused  were  not  prejudiced 
(citing  sec.  741  (b),  N.  C.  & B.,  1923;  C.  M.  O.  10,  1930,  p.  6;  File:  MM-Horton, 
Ralph  R/A17-20  (331206),  Dec.  27,  1933,  approved  Jan.  4,  1934). 


1.  HEARSAY  EVIDENCE : statement  made  by  third  party  not  in  presence 

of  accused. 

2.  EVIDENCE : prima  facie  case  not  established,  findings  and  sentence 

SET  ASIDE.  STEALING  PROPERTY  OF  THE  UNITED  STATES  INTENDED  FOR  THE 

NAVAL  SERVICE  THEREOF. 

An  accused  was  convicted  of  the  charge  “Stealing  property  of  the  United 
States  intended  for  the  naval  service  thereof”  (two  chickens  of  the  value  of 
$1.39). 

(1)  During  the  course  of  the  trial,  a witness  for  the  prosecution,  who  was 
the  commanding  officer  of  the  vessel  to  which  the  accused  was  attached  at  the 
time  of  the  alleged  offense,  during  the  [P.  10]  course  of  the  direct  examina- 
tion, was  asked  the  following  question : 

“6.  Q.  Has  there  ever  been  a report  of  articles  missing  from  the  com- 
missary department  of  your  ship?” 

This  question  was  objected  to  by  the  accused  on  the  ground  that  any  report 
made  to  this  witness,  unless  it  could  be  shown  that  the  accused  was  present  at 
the  time  the  report  was  made,  was  hearsay  and  inadmissible.  The  objection 
was  not  sustained  and  the  witness  answered,  in  effect,  that  up  to  the  moment 
that  lie  received  the  first  report  on  September  23,  he  had  no  knowledge  that 
any  articles  were  missing  from  the  commissary  department  of  his  ship. 

The  witness  was  next  asked  (Q.  7)  what  report  was  made  to  him  on  Sep- 
tember 23,  1933,  which  question  was  likewise  objected  to  by  the  accused  on  the 
ground  that  it  called  for  hearsay  evidence.  The  objection  was  not  sustained, 
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and  the  witness  testified  that  on  the  evening  of  September  23,  another  officer 
telephoned  him  at  his  home  and  told  him  that  he  had  excellent  information 
that  accused  was  taking  food  ashore  with  him  from  the  ship  of  which  witness 
was  commanding  officer.  The  accused  moved  to  strike  out  this  answer  on  the 
ground  that  it  was  hearsay,  but  the  objection  was  not  sustained. 

Held,  that  the  objection  to  the  questions  referred  to  above  were  proper  and 
should  have  been  sustained  by  the  court  on  the  ground  advanced  by  the  ac- 
cused, namely,  that  any  answers  thereto  must  necessarily  have  called  for  hear- 
say evidence.  The  answer  to  question  7 indicated  clearly  that  the  witness  was 
testifying  to  matters  reported  to  him  by  a third  person,  not  in  the  presence  of 
the  accused.  In  other  words,  the  witness  was  not  testifying  to  matters  within 
his  own  knowledge;  furthermore,  the  so-called  report  made  to  this  witness 
was  hearsay  on  the  part  of  the  officer  reporting  the  incident,  who  was  passing 
on  information  acquired  by  him  through  still  other  persons.  The  motion  to 
strike  the  answer  to  question  7 should  therefore  have  been  granted  by  the 
court.  To  permit  the  witness  under  examination  to  testify  to  facts  reported 
to  him  in  such  a manner  would  amount  to  a denial  of  the  accused’s  constitu- 
tional rights  to  be  confronted  with  the  witnesses  against  him.  It  consequently 
follows  that  the  witness  under  examination  should  not  have  been  allowed  to 
testify  to  matters  told  him  by  other  persons  during  the  course  of  his  investiga- 
tion of  the  irregularity  out  of  which  grew  the  trial,  the  accused  not  being 
present  at  such  investigation ; such  testimony  should  have  been  excluded  (citing 
C.  M.  O.  11,  1924,  p.  4).  Nor  did  the  fact  that  the  information  given  to  the 
witness  was  official  in  character  change  this  rule  (citing  C.  M.  O.  7,  1924,  p.  3). 

(2)  The  evidence  in  the  case,  including  the  hearsay  evidence  referred  to 
above,  showed  that  through  a report  made  to  accused’s  commanding  officer  by 
another  officer,  accused  came  under  suspicion  and  as  a result  was  stopped  when 
leaving  a shore  boat  at  [P.  11]  the  dock  with  a package  under  his  arm. 
The  package  was  opened  and  found  to  contain  two  chickens.  There  was  con- 
flicting testimony  as  to  an  admission  accused  was  supposed  to  have  made  at 
the  time  relative  to  the  contents  of  the  package,  the  accused  and  also  the  man 
to  whom  he  was  supposed  to  have  made  the  statement,  denying  that  such  a 
statement  was  made.  Later,  when  accused  was  brought  back  to  the  ship,  it 
was  alleged  that  an  officer  present  at  the  time  remarked  to  the  accused  “So 
you  are  the  man  who  stole  the  turkeys,”  to  which  the  accused  replied  “No, 
they  are  chickens,”  or  words  to  that  effect.  This  statement  was  explained  by 
accused  as  the  result  of  finding  out  for  the  first  time  that  the  package  con- 
tained chickens  when  it  was  opened  on  shore.  He  specifically  denied  any 
knowledge  that  the  package  contained  chickens  until  it  was  opened  on  shore, 
the  theory  of  the  defense  being  that  either  a serious  mistake  was  made  by  the 
accused  in  picking  up  the  wrong  bundle  prior  to  leaving  the  ship,  or  that 
someone  definitely  attempted  to  frame  him. 

The  whole  testimony  in  the  case  would  sustain  either  theory  advanced  by 
the  defense,  the  accused  having  testified  that  he  had  prepared  a bundle  of  laundry 
to  be  taken  ashore  and  that  in  the  excitement  of  leaving  the  ship  in  the  shore 
boat  he  must  have  picked  up  the  wrong  bundle. 

There  was  not  a scintilla  of  evidence  anywhere  in  the  record  to  establish  the 
fact  that  the  Government  lost  any  chickens.  An  attempt  was  made  to  establish 
that  the  commissary  department  lost  the  chickens,  but  this  failed  utterly.  There 
were  suspicious  circumstances  leading  to  the  belief  that  the  accused  pilfered  the 
commissary.  However,  mere  suspicion  is  insufficient  to  warrant  conviction  of  a 
crime.  It  is  incumbent  upon  the  prosecution  to  establish  every  material  allega- 
tion in  the  specification.  Such  proof  would  have  established,  first,  that  a crime 
had  been  committed,  and,  second,  that  the  accused  was  the  person  who  com- 
mitted it.  The  so-called  admissions  of  the  accused,  to  which  there  was  a conflict 
in  the  testimony,  could  not  be  relied  upon  as  a confession  of  guilt,  and  warrant 
a conviction  for  a crime  when  proof  in  the  case  failed  to  show  that  a crime  had 
been  committed. 

In  view  of  the  foregoing,  held  that  a prima  facie  case  against  the  accused  was 
not  established,  and  consequently  a conviction  in  this  case  could  not  be  permitted 
to  stand.  Accordingly,  the  findings  and  sentence  were  set  aside.  In  view  of  this 
action,  further  comment  in  connection  with  the  erroneous  admission  of  hearsay 
evidence  in  this  case  was  considered  unnecessary  (File:  MM-Sesera,  John 
M/A17-20  (331110),  Dec.  26,  1933,  approved  Jan.  8,  1934). 
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[P.  12]  CIVIL  EMPLOYMENT:  enlisted  men,  in  competition  with  civil 

IANS — LAUNDRY  BUSINESS. 

Permission  was  granted  to  three  enlisted  men  on  the  naval  air  station,  Hamp- 
ton Roads,  Va.,  to  collect  laundry  for  home  laundering  as  a means  of  promoting 
the  welfare  and  the  contentment  of  the  crew.  One  of  the  men  collected  laundry 
for  a woman  resident  of  Norfolk,  while  the  other  two  collected  laundry  appar- 
ently for  home  laundering  by  the  enlisted  men  making  the  collections. 

Complaint  having  been  received  from  the  woman  referred  to  above  relative  to 
the  activities  of  two  of  the  enlisted  men  concerned  in  collecting  laundry  from 
men  in  the  naval  service  for  home  laundering,  question  whether  the  permission 
granted  these  three  men  constituted  a violation  of  U.  S.  Code,  title  34,  section 
449  (act  of  June  3,  1916,  sec.  35;  39  Stat.  188-189),  which  provides: 

“No  enlisted  man  in  the  active  service  of  the  United  States  in  the  Navy  and 
Marine  Corps,  except  as  provided  in  section  702  of  this  title,  whether  a 
noncommissioned  officer,  musician,  or  private,  shall  be  detailed,  ordered,  or 
permitted  to  leave  his  post  to  engage  in  any  pursuit,  business,  or  performance 
in  civil  life,  for  emolument,  hire,  or  otherwise,  when  the  same  shall  interfere 
with  the  customary  employment  and  regular  engagement  of  local  civilians 
in  the  respective  arts,  trades,  or  professions.” 

Held , that  if  the  three  men  referred  to  above  collect  laundry  without  remunera- 
tion of  any  kind,  the  act  quoted  above  is  not  violated  (citing  J.  A.  G.  opinion  of 
June  20,  1916,  File  4924-435,  reconsidered  and  affirmed  Oct.  16,  1931,  File 
QD  (l)/P10-4  (310914)  ; C.  M.  O.  10,  1931,  pp.  18-19).  If,  however,  the  three 
men  receive  remuneration  in  any  form  for  collecting  the  laundry,  or  if  the  two 
men  complained  of  collect  the  laundry  for  home  laundering  by  themselves,  the 
act  cited  is  clearly  violated  (File:  A3-2  (10)  (331206),  Jan.  5.  1934). 


DAMAGES:  civil,  naval  officers  injured  while  pursuing  studies  at  a uni- 
versity or  while  visiting  manufacturing  establishments  in  furtherance 
OF  such  studies — rights  in  re;  inclusion  of  waivers  in  government  con- 
tracts with  universities. 

Certain  naval  officers  visited  a large  manufacturing  plant  as  part  of  their  post- 
graduate course  of  instruction  at  the  university  they  were  attending.  The  pur- 
pose of  the  visit  was  to  witness  a test  of  a Diesel  engine.  During  the  test  a pully 
wheel  attached  to  the  Diesel  engine  burst  and  several  officers  were  injured.  Suits 
were  filed  against  the  manufacturing  plant  by  the  two  [P.  13]  officers  who 
were  most  seriously  injured  and  large  damages  were  awarded  in  the  one  case 
that  had  been  tried. 

As  a result  of  the  above  incident,  certain  questions  were  submitted  to  the  Navy 
Department  which  were  answered  substantially  as  follows : 

The  right  of  a naval  officer  to  recover  damages  from  private  parties  for  per- 
sonal injuries  is  a question  that  must  be  determined  upon  the  law  and  facts 
involved  in  specific  cases  as  they  arise  and  respecting  which  the  Navy  Depart- 
ment is  without  jurisdiction  to  render  an  official  decision  that  would  be  binding 
upon  the  courts  or  the  parties  concerned. 

The  Navy  Department  is  not  empowered  to  take  any  action  that  would  deprive 
naval  personnel  of  the  rights  to  assert  or  prosecute  personal  claims  for  damages 
against  private  parties  under  the  law  which  they  may  be  entitled  to  invoke 
equally  with  other  individuals  who  are  not  in  the  naval  service. 

No  attempt  will  be  made  by  the  Navy  Department  to  curtail  the  private  rights 
of  naval  personnel  in  this  respect  either  by  the  issuance  of  orders  or  the  inclusion 
of  waivers  or  limitations  in  Government  contracts  with  universities  which  such 
officers  may  be  detailed  to  attend  as  part  of  their  postgraduate  instruction  (File: 
00/A17-5  (331201),  Jan.  13,  1934). 


DISCHARGE : bad  conduct — illegal  where  summary  court-martial  sentence 

REMITTTED  ON  PROBATION  ; PROCEDURE  TO  CORRECT. 

A man  was  sentenced  by  summary  court  martial,  among  other  things,  to  be 
discharged  from  the  naval  service  with  a bad-conduct  discharge.  It  was  directed 
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by  the  Bureau  of  Navigation  that  this  man,  who  was  on  the  west  coast,  be  trans- 
ferred to  the  receiving  ship,  Navy  Yard,  New  York,  to  await  bad-conduct  dis- 
charge, and  that  said  discharge  be  withheld  pending  action  on  the  Bureau’s 
recommendation  that  the  bad-conduct  discharge  be  remitted  on  probation.  The 
Secretary  of  the  Navy  did  remit  this  discharge  as  recommended,  which  fact  was 
communicated  to  the  man’s  commanding  officer.  However,  prior  to  receipt  of 
this  information,  the  man  had  been  transferred  to  another  ship  for  transfer  to 
the  receiving  ship  at  New  York  and  a few  days  later  was  discharged  by  the  com- 
manding officer  of  this  ship,  supposedly  in  accordance  with  article  D-7020  (3), 
Bureau  of  Navigation  Manual,  pursuant  to  accused’s  request  to  be  discharged 
from  the  naval  service  at  San  Pedro,  Calif.,  instead  of  being  transferred  to  the 
receiving  ship  or  station  nearest  his  home. 

In  view  of  the  fact  that  the  bad-conduct  discharge  in  this  case  had  been  re- 
mitted, subject  to  a probationary  period,  at  the  time  the  man  was  discharged,  he 
could  not  be  discharged  from  the  naval  service  in  accordance  with  the  provisions 
of  article  D-7020,  Bureau  of  Navigation  Manual.  Nor  did  his  case  come  within 
any  of  the  other  conditions  under  which  discharges  within  the  [P.  14]  United 
States  may  be  made  by  commanding  officers  (considering  articles  1686  and  1688, 
Navy  Regulations,  1920). 

In  view  of  the  foregoing,  held  that  the  discharge  issued  in  this  case  was  void 
and  that  the  man  in  question  has,  therefore,  not  been  discharged  from  the  naval 
service.  While  the  Navy  Department  cannot  now  take  any  action  to  make  the 
discharge  as  issued  legally  effective,  it  may  direct  his  discharge  from  the  naval 
service,  effective  from  the  date  of  issue,  with  the  character  otherwise  authorized 
by  his  record  of  service  (File:  MM-Anderson,  Leslie  F/A17-21  (340106),  Jan.  19, 
1934). 


LANDS  : acquisition  of  additional,  to  widen  right-of-way,  naval  radio  station, 

ANNAPOLIS,  MD. 

Recommendation  was  made  that  steps  be  taken  to  purchase  a strip  of  land,  or 
to  acquire  perpetual  easement  therein  as  might  be  found  more  expedient,  to 
widen  the  present  15-foot  road  leading  from  the  naval  radio  station,  Annapolis, 
Md.,  to  the  county  road,  to  30  feet. 

The  land  on  which  the  naval  radio  station  is  now  located  is  a part  of  a 500-acre 
tract  originally  acquired  by  Colonel  Charles  Hammond  in  1737.  This  land 
in  1810  was  conveyed  to  two  descendants,  each  receiving  250  acres.  By  the  terms 
of  the  deed,  grantee  of  the  southern  half  of  this  tract  received  the  use  of  a road 
30  feet  wide,  the  site  of  which  was  specified  in  the  deed  and  which  road  is  the 
present  road  from  the  naval  radio  station  to  the  county  road. 

In  subsequent  conveyances  the  right-of-way  for  a road  30  feet  wide  thus  estab- 
lished and  laid  down  as  a means  of  ingress  to  and  egress  from  the  area  now1 
occupied  by  the  naval  radio  station  has  been  recognized  and  referred  to  as  an 
appurtenance  to  the  land  used  for  the  naval  radio  station.  In  the  deed  by  which 
the  area  occupied  by  the  naval  radio  station  was  conveyed  to  the  United  States, 
the  above-mentioned  right-of-way  was  specifically  included. 

From  the  foregoing  it  is  clear  that  the  right-of-way  from  the  boundary  of  the 
naval  radio  station  to  the  county  road  was  duly  established  for  the  purpose  of 
laying  down  a road  30  feet  wide ; that  such  right-of-way  has  been  continuously 
maintained  up  to  the  present  time;  and  that  it  has  been  duly  conveyed  to  the 
United  States  as  an  appurtenance  to  the  lands  now  occupied  by  the  naval  radio 
station.  Therefore,  held  that  the  United  States  has  a permanent  easement  in 
said  right-of-way  for  road  purposes  and  that  it  has  the  right  to  lay  down  thereon 
a road  30  feet  wide,  subject  only  to  the  condition  that  the  right  of  ingress  to  and 
egress  from  said  right-of-way  enjoyed  by  other  abutting  property  owners  shall 
not  be  unreasonably  interfered  with.  No  further  interest  or  estate  therein  need 
therefore  be  acquired  by  the  United  States  (File:  EE  (8)/ND  (331129),  Jan.  13, 
1934). 


[P.  15]  MISCONDUCT:  suicide,  lack  of  motive  for;  insanity. 

An  officer  of  the  Navy  committed  suicide  by  jumping  from  the  window  of  his 
room  on  the  third  floor  of  the  naval  hospital,  Washington,  D.  C.,  where  he  was  a 
patient.  He  had  been  under  treatment  at  the  naval  hospital  for  over  a month 
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because  of  insomnia,  which  was  diagnosed  as  “Psychoneurosis,  psychasthenia” — 
a disease  classified  in  the  Manual  of  the  Medical  Department,  U.  S.  Navy,  as  one 
of  the  “Diseases  of  mind.”  His  health  record  contained  numerous  entries  to  the 
effect  that  he  could  not  sleep  at  nights,  that  he  was  nervous  in  the  daytime,  and 
that  he  worried  about  his  inability  to  get  back  to  duty. 

His  action  in  taking  his  own  life  was  wholly  unexplained  except  by  his  mental 
condition.  The  evidence  before  the  board  of  inquest  was  to  the  effect  that  his 
financial  affairs  were  in  excellent  condition,  and  that  he  had  nothing  to  worry 
about,  apart  from  the  condition  of  his  health,  except  his  inability  to  stand  up 
under  the  strain  of  his  duties.  It  was  also  testified  that  consideration  had  been 
given  to  the  question  of  transferring  him  to  a ward  where  he  would  be  behind 
bars,  and  that  this  action  was  not  taken  partly  for  fear  that  it  might  result  in 
making  his  condition  worse  and  partly  because  it  was  felt  that  there  was  no 
danger  in  keeping  him  in  sick  officers’  quarters. 

Held,  that  deceased  was  not  sane  at  the  moment  of  his  death  for  the  purpose 
of  determining  his  misconduct  status  under  the  rules  set  forth  in  Naval  Courts 
and  Boards  (sec.  1029),  and  the  Navy  Department’s  precedents  (citing  L.  R.  N.  A., 
1929  Sup.,  pp.  579-581),  and  accordingly  that  his  death  was  not  the  result  of  his 
own  misconduct  (File:  OO-Skelton,  Robert  H/A17-27  (340105),  Jan.  15,  1934). 


PATENTS  : harking  of  patented  articles  as  such — omission  of. 

Question  as  to  whether  or  not  the  Navy  Department  may  properly  require  a 
manufacturer  to  omit  the  notation  as  to  patents  which  normally  appears  upon 
patented  equipment  when  such  equipment  is  furnished  to  the  Naval  Establish- 
ment. 

The  law  as  contained  in  U.  S.  Code,  Supplement  VII,  title  35,  section  49,  imposes 
the  duty  upon  the  patentee  to  fix  upon  each  patented  article  sufficient  data  as  to 
the  patents  involved  to  constitute  sufficient  notice  to  the  public  that  the  same  is 
patented.  If  he  fails  to  do  this  as  to  any  such  article,  and  infringement  subse- 
quently develops,  he  can  recover  no  damages  unless  he  can  prove  that  he  other- 
wise specifically  notified  the  infringer.  (See  in  this  connection  Trussell  Mfg.  Co. 
v.  Wilson-Jones  Co.,  50  Fed.  (2d)  1027;  Rolhnan  v.  Universal  Hardware  Works, 
207  Fed.  97:  Matthews  and  Willard  Mfg.  Co.  v.  Rational  Brass  & Iron  Works, 
71  Fed.  518 ; Hogg  v.  Gimbel,  94  Fed.  518).  In  view  of  this  requirement,  the  Navy 
Department  could  not,  [P.  16]  with  propriety,  exert  pressure  upon  the  patentee 
to  neglect  the  duty  imposed  upon  him  by  statute  and  thereby  jeopardize  his  right 
to  damages.  Therefore,  held  that  the  Navy  Department  should  not  require  a 
manufacturer  to  omit  notation  as  to  patents  which  normally  appears  upon  pat- 
ented equipment  when  such  equipment  is  furnished  to  the  Naval  Establishment 
(File:  A13-1  (340104),  Jan.  16,  1934). 


PAY : additional — enlisted  men  for  special  qualifications  in  use  of  arms  ; 

RIGHT  TO,  PERSONNEL.  OF  SHIPS  IN  ROTATING  RESERVE  DESTROYER  SQUADRON  TWENTY. 

Question  whether  or  not  credit  of  extra  compensation  for  use  of  arms,  other 
than  small  arms,  can  legally  be  made  to  enlisted  men  serving  on  board  vessels 
of  the  Rotating  Reserve  Destroyer  Squadron  Twenty  at  Mare  Island,  Calif. 

Under  the  terms  of  instructions  to  the  Rotating  Reserve  Destroyer  Squadron 
Twenty,  1933,  pars.  115  and  142,  the  personnel  of  these  ships  is  not  to  be  required 
to  perform  any  duties  other  than  those  in  connection  with  maintenance  and 
commissioning  of  ships  of  their  type  at  the  same  yard,  and  no  exercises  or  drills 
are  to  be  scheduled  which  will  interfere  with  the  main  purpose  of  the  rotating 
plan,  unless  otherwise  prescribed  by  the  commander  in  chief.  It  was  stated 
that  no  other  prohibition  existed  against  the  holding  of  gunnery  and  other  drills. 

Held,  that  payment  of  additional  compensation  for  the  use  of  arms,  other 
than  small  arms,  may  legally  be  made  to  enlisted  men  serving  on  board  vessels 
of  Rotating  Reserve  Destroyer  Squadron  Twenty  at  Mare  Island,  Calif.,  subject 
to  the  requirements  as  to  qualifications  and  period  during  which  qualification 
remains  effective,  as  set  forth  in  section  E of  the  Pay  Bill  Instructions,  and 
during  such  time  as  the  enlisted  men  concerned  are  so  stationed  by  their 
commanding  officers  that  they  may  be  required  to  use  the  arm  or  arms  for  which 
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their  qualification  has  been  established  (File:  MM/L16-4  (331216),  Jan.  10, 
1934,  citing  Comp.  Gen.  decision  of  May  25,  1933  (A-48942 — art.  2144-6,  S.  & A. 
Memoranda) ). 


PROMOTION : selection  for,  officers  assigned  to  engineering  duty  only. 

Question  as  to  the  precise  basis  upon  which  a line  selection  board  is  authorized 
to  consider  the  qualifications  for  promotion  of  officers  assigned  to  engineering 
duty  only. 

Held,  that  a line  selection  board,  under  the  law,  must  compare  the  fitness  of 
officers  assigned  to  engineering  duty  only,  within  the  limits  of  the  duties  pre- 
scribed for  them,  with  the  fitness  for  the  same  duties  of  all  other  officers  eligible 
for  consideration  by  the  board  (File:  00/P17-2  (340110),  Jan.  10,  1934,  con- 
sidering [P.  17]  act  of  Aug.  29,  1916  (34  U.  S.  C.  secs.  296  and  298)  ; id.,  as 
amended  by  act  of  May  11,  1928  (45  Stat.  498;  L.  R.  N.  A.,  1929  Sup.,  p.  481)  ; 
sec.  4 of  the  act  of  March  3,  1899  (30  Stat.  1005;  L.  R.  N.  A.,  1921,  p.  1264)  ; act 
of  March  3,  1915  (38  Stat.  930;  L.  R.  N.  A.,  1921,  p.  1401)  ; Change  to  art.  163, 
Navy  Regs.,  approved  by  President  April  1,  1933,  and  C.  M.  O.  9,  1931,  p.  27 ; 
Op.  J.  A.  G.,  approved  by  Sec.  Navy,  Aug.  23,  1929,  File  OO-Gherardi,  Walter 
R/P17-2  (280729),  construing  act  of  March  2,  1929  (45  Stat.,  pt.  2,  p.  2353)  ; 
C.  M.  O.  8,  1929,  p.  16). 


RETIRING  BOARDS : findings — officer  qualified  for  certain  duties  of  grade 

only;  requirements  in  re. 

While  an  officer  of  the  Navy  with  the  rank  of  lieutenant  was  regularly 
assigned  to  duty  with  the  Civilian  Conservation  Corps  he  became  physically 
incapacitated  and  was  given  treatment  at  an  Army  hospital.  An  Army  officer, 
who  was  district  surgeon,  made  an  official  report  to  the  effect  that  this  officer 
was  permanently  unfitted  for  Civilian  Conservation  Corps  camp  because  of  cer- 
tain physical  defects  which  were  chronic  in  character  and  required  special 
dietetic  measures  to  control  the  symptoms.  A naval  retiring  board  later  found 
that  this  officer  was  not  suffering  from  any  disease  or  physical  disability  and  that 
he  was  fit  for  duty.  One  of  the  members  of  this  board  was  of  the  opinion  that 
said  officer  was  qualified  to  perform  duty  on  board  ship  or  any  other  station 
in  the  United  States  outside  of  a Civilian  Conservation  Corps  camp. 

One  of  the  many  duties  required  to  be  performed  by  a lieutenant  in  the  Navy 
is  that  of  duty  as  a member  of  a landing  force  ashore,  outside  the  continental 
limits  of  the  United  States.  Another  duty  now  required  to  be  performed  by  a 
lieutenant  in  the  Navy  is  duty  with  the  Civilian  Conservation  Corps.  If  it  is 
found  that  the  officer  under  examination  is  permanently  incapacitated  to  perform 
one  of  the  duties  of  his  grade,  he  should  not  be  retained  on  the  active  list.  The 
physical  fitness  of  an  officer  to  perform  only  a part  but  not  all  of  his  duties 
cannot  be  permitted  to  control  the  orders  issued  to  that  officer.  An  efficient 
military  organization  presupposes  an  officer  personnel  fully  capable  of  perform- 
ing all  the  duties  of  the  respective  grades  under  the  most  rigorous  conditions. 

In  view  of  the  foregoing,  the  board  in  this  case  was  directed  to  reconvene  for 
the  purpose  of  reconsidering  its  finding  as  to  the  physical  qualifications  of  the 
officer  under  consideration  to  perform  all  of  his  duties  on  the  active  list  (File: 
OO-Taylor,  Emanuel/A17-33  (331116),  Dec.  28,  1933). 


C.  M.  O.  2—1934 

LP.  3]  1.  EVIDENCE  : character,  in  mitigation  ; statements  and  arguments 

after  introduction  of. 

2.  CLEMENCY : recommendation  for,  not  approved  ; exercise  of,  by 
court. 

Chief  Gunner  George  W.  Woolwine,  U.  S.  Navy,  was  tried  by  general  court 
martial  by  order  of  the  commandant,  fourteenth  naval  district  and  Navy  Yard, 
Pearl  Harbor,  T.  H.,  at  the  [P.  4]  Navy  Yard,  Pearl  Harbor,  T.  H.,  on  Janu- 
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ary  23,  1934,  and  was  found  guilty  by  plea  of  the  following  charge : Conduct  to 
the  prejudice  of  good  order  and  discipline  (incapacitated  for  proper  performance 
of  duty  due  to  previous  indulgence  in  intoxicating  liquor. ) 

The  court  sentenced  the  accused  to  lose  fifty  dollars  of  his  pay  per  month  for 
a period  of  six  months,  total  loss  of  pay  amounting  to  three  hundred  dollars. 

The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  consideration  of  his  previous  good  record  and  of  his  long 
and  honorable  service,  as  brought  out  in  the  evidence  in  mitigation.” 

On  January  26,  1934,  the  convening  authority  placed  the  following  remarks  on 
the  record: 

(1)  “Neither  statement  nor  argument  after  character  evidence  in  mitiga- 
tion, which  now  follows  the  findings  in  courts  martial,  is  provided  for  in  “Gen- 
eral Court  Martial  Procedure,’  Naval  Courts  and  Boards,  but  in  view  of 
the  broad  policy  as  to  statements  and  arguments  indicated  as  desirable  in 
the  chapter  ‘Instructions  for  Courts  Martial’  in  Naval  Courts  and  Boards,  it 
is  the  opinion  of  the  convening  authority  that  the  allowance  of  the  statement 
by  the  accused  after  evidence  in  mitigation  was  proper. 

(2)  “Recommendation  for  clemency  by  all  the  members  of  the  court  based 
on  the  record  of  the  accused  is  noted.  In  the  opinion  of  the  convening  author- 
ity such  clemency  was  exercised  in  fixing  the  sentence  as  to  preclude  the 
exercising  of  clemency  by  him. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence 
of  the  general  court  martial  in  the  foregoing  case  of  Chief  Gunner  George 
W.  Woolwine,  U.  S.  Navy,  are  approved.  He  will  be  released  from  arrest 
and  restored  to  duty.” 

On  February  15,  1934,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the  conven- 
ing authority  thereon,  were  legal. 


1.  ARRAIGNMENT : failure  to  arraign  on  charge. 

2.  CONFESSIONS:  voluntary  nature  of;  court  to  determine. 

(1)  Where  an  accused  was  arraigned  on  the  specification  of  the  charge  but 
not  on  the  charge,  it  was  pointed  out  that  this  was  irregular,  but  since  the  record 
showed  affirmatively  that  the  accused  was  furnished  with  a copy  of  the  charge 
and  specification  preferred  against  him,  and  as  the  accused  did  not  object  to  the 
failure  to  arraign  on  the  charge,  the  irregularity  was  not  fatal  (citing  sec.  643, 
N.  C.  & B.,  1923 ; C.  M.  O.  1,  1929,  p.  27). 

[P.  5]  (2)  In  this  same  case,  the  convening  authority  disapproved  the  pro- 

ceedings, finding,  and  acquittal  for  the  reason  that  he  was  of  the  opinion  that  a 
conviction  in  the  case  was  precluded  due  to  error  on  the  f>art  of  the  court  in 
not  admitting  in  evidence  a confession  made  by  the  accused  and  which  the  prose- 
cution endeavored  to  get  into  evidence. 

With  reference  to  the  confession  under  consideration,  the  record  showed  that 
the  navigator,  when  questioning  the  accused,  stated,  “but  it  is  my  opinion  that  it 
will  be  easier  for  you  if  you  tell  all  you  know  about  it.”  This  language  if  taken 
alone  unquestionably  would  have  called  for  exclusion  of  the  confession  on  the 
ground  that  such  confession  was  involuntary.  However,  this  statement  was 
qualified  by  the  statement  made  to  the  accused  at  the  same  time,  “You  know 
that  I can’t  promise  you  anything.”  Held,  that  this  qualifying  language  simply 
raised  a doubt  as  to  the  confession  being  involuntary,  the  court  then  having  a 
question  of  fact  before  it  as  to  whether  or  not  the  evidence  sought  to  be  intro- 
duced was  admissible.  Questions  of  fact  being  for  the  court  acting  as  a jury 
to  determine,  its  decision  in  the  matter  should  be  final,  in  the  absence  of  unrea- 
sonable exercise  of  its  discretion.  As  this  case  did  not  appear  to  be  one  where 
the  court  acted  unreasonably  in  the  exercise  of  its  power,  the  Navy  Department 
did  not  concur  with  the  reasons  given  by  the  convening  authority  in  this  case 
for  his  action  in  disapproving  the  proceedings  and  findings  (File:  MM-Kyle, 
Robt.  J/A17-20  (331208),  Dec.  26,  1933,  approved  Feb.  3,  1934). 
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SUMMARY  COURTS  MARTIAL : convening  authority  as  immediate  superior 

IN  COMMAND. 

A summary  court  martial  was  convened  by  the  commanding  officer  of  the 
U.  S.  S.  Lexington,  who  subsequently  on  December  23,  1933,  approved  the  pro- 
ceedings, finding,  and  sentence  in  such  capacity.  On  the  same  date,  the  same 
officer  sought  to  approve  the  proceedings,  finding,  and  sentence  as  “acting  com- 
mander Aircraft,  Battle  Force,  immediate  superior  in  command.” 

The  record  of  proceedings  was  returned  to  the  convening  authority  by  the  Navy 
Department,  and  it  was  pointed  out  that  the  convening  authority  had  not  signed 
the  action  properly ; that  if  he  was  senior  officer  present  he  should  have  signed  his 
action  as  such;  otherwise,  he  should  have  signed  his  action  with  the  title  used 
in  preferring  the  specification  and  then  should  have  forwarded  the  record  to  his 
immediate  superior  in  command  for  action  thereon  (citing  sec.  960;  N.  C.  & B., 
1923;  C.  M.  O.  6,  1930,  p.  12,  which  cites  C.  M.  O.  8,  1922,  p.  16). 

[P.  6]  The  record  of  proceedings  was  returned  by  the  commander  Aircraft, 
Battle  Force  with  his  approval  thereon  dated  February  3,  1934  (File;  MM- 
Mitchell,  Donald  M/A17-21  (340219),  Feb.  19,  1934). 

C.  M.  O.  3—1934 

[P.  4]  1.  CHARGES  AND  SPECIFICATIONS : duplication  of  charges  ; steal- 

ing PROPERTY  OF  THE  UNITED  STATES  INTENDED  FOR  THE  NAVAL  SERV- 
ICE THEREOF;  SCANDALOUS  CONDUCT  TENDING  TO  THE  DESTRUCTION  OF 
GOOD  MORALS. 

2.  SAME  : STEALING  AND  DISPOSING  OF  PROPERTY  OF  THE  UNITED  STATES — 
TWO  OFFENSES. 

An  accused  was  convicted  of  the  following  charges:  (I)  “Stealing  property  of 
the  United  States  intended  for  the  naval  service  thereof”;  (II)  “Scandalous 
conduct  tending  to  the  destruction  of  good  morals”;  (III)  “Wrongfully  and 
knowingly  disposing  of  property  of  the  United  States  intended  for  the  naval 
service  thereof.” 

(1)  The  specification  under  charge  II  alleged  possession  by  the  accused  of  the 
same  property  as  was  alleged  in  charge  I to  have  been  stolen  by  him.  These  two 
charges  were  drawn  to  provide  for  the  exigencies  of  proof  and  as  the  evidence 
adduced  clearly  established  the  fact  that  the  offense  committed  was  that  laid 
under  charge  I,  the  finding  under  charge  II,  and  the  specification  thereunder 
were  set  aside. 

(2)  Section  8,  article  14  of  the  Articles  for  the  Government  of  the  Navy  speci- 
fies “Stealing  property  of  the  United  States  intended  for  the  naval  service 
thereof”  as  a separate  and  distinct  oil'ense  from  “Wrongfully  and  knowingly 
disposing  of  property  of  the  United  States  intended  for  the  naval  service 
thereof.”  The  preferring,  therefore,  of  a charge  of  “stealing”  in  conjunction 
with  a charge  of  “disposing”  of  the  same  property  of  the  United  States  does  not 
involve  a duplication  of  the  charges  (Naval  Digest,  1921,  p.  25,  par.  58;  File: 
MM-Toby,  Jos.  W/A17-20  (320225) — G.  C.  M.  record  75238).  There  was  suffi- 
cient evidence  adduced  in  this  case  to  warrant  the  court  in  finding  the  specifica- 
tions of  both  charges  proved,  and  the  accused  guilty  of  the  charges  (File: 
MM-Lyman,  Jas.  F/A17-20  (340206),  Mar.  13,  1934,  approved  Mar.  22,  1934). 


[P.  5]  CHARGES  AND  SPECIFICATIONS:  specification  as  found  proved 

FAILING  lO  ALLEGE  AN  OFFENSE  J BURGLARY — GIST  OF  OFFENSE. 

Specification  under  the  charge  “Scandalous  conduct  tending  to  the  destruction 
of  good  morals”  alleged  the  olfense  of  common-law  burglary.  The  court  found 
this  specincation  proved  in  part,  “proved  except  the  words  ‘feloniously  and 
burglariously,’  which  words  are  not  proved,  and  for  which  the  court  substitutes 
the  word  ‘unlawfully,’  which  word  is  proved,  and  proved  except  the  words 
‘with  intent  feloniously  to  take,  steal,  and  carry  away  goods  and  chattels 
therein,’  which  words  are  not  proved.” 

Held , that  the  specification  as  found  proved  by  the  court  did  not  allege  a crimi- 
nal offense.  The  use  of  the  word  “unlawful”  was  a mere  conclusion  of  law 
(citing  sec.  196,  N.  C.  & B.,  1923).  When  the  court  found  the  words  “with  intent 
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feloniously  to  take,  steal,  and  carry  away  goods  and  chattels  therein”  not 
proved,  the  gravamen  of  the  offense  was  removed. 

In  view  of  the  foregoing,  the  finding  on  this  charge  and  the  specification  there- 
under was  set  aside  (File:  MM-Dewire,  Wm.  H/A17-20  (340102),  Mar.  13,  1934, 
approved  Mar.  20,  1934). 


EVIDENCE : opinion — drunkenness, 

A prosecution  witness,  an  enlisted  man  in  the  naval  service,  was  asked  to 
state  the  circumstances  under  which  he  saw  the  accused,  to  which  he  replied, 
“Under  the  influence  of  intoxicating  liquor.”  Again,  a civilian  police  officer 
who  was  testifying  for  the  prosecution,  was  asked  why  he  turned  the  accused 
over  to  the  Navy  shore  patrol,  to  which  he  replied,  “Because  the  man  was  under 
the  influence  of  liquor  at  that  time.”  This  same  witness  was  further  asked  to 
state  what,  from  his  experience,  was  the  physical  condition  of  the  accused  when 
he  first  saw  him,  to  which  he  replied,  “In  my  opinion,  he  was  under  the  influence 
of  liquor.” 

The  accused  objected  to  each  of  the  three  answers  set  forth  above  on  the 
ground  that  it  was  the  mere  opinion  of  the  witness,  and  in  each  case  the  objec- 
tion was  sustained,  the  court  directing  that  the  answer  be  stricken  out. 

In  connection  with  the  foregoing,  attention  was  invited  to  section  424,  Naval 
Courts  and  Boards,  1923,  and  since  it  appeared  that  the  two  witnesses  in  ques- 
tion measured  up  to  the  standards  there  set  forth,  held  that  the  court  erred  in 
sustaining  the  objection  of  the  accused  to  the  above  answers  and  in  directing 
that  they  be  stricken  from  the  record.  Such  action  by  the  court  favored  the 
accused  in  each  instance. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Manley,  Alton  W/A17-20  (340305),  Mar.  21,  1934,  approved  Mar. 
28,  1934). 


[P.  6]  SENTENCES:  confinement — accessories  not  included;  general- 

COURT-MARTTAL  PRISONER  SENTENCED  FOR  CONTEMPT  OF  COURT. 

An  enlisted  man  was  held  in  contempt  of  court  for  the  specific  offense  of  “Pre- 
varication,” and  was  sentenced  to  two  months  imprisonment,  in  accordance  with 
article  42  of  the  Articles  for  the  Government  of  the  Navy. 

This  offense  was  committed  while  the  man  so  sentenced  was  a witness  for  the 
prosecution  in  the  general  court-martial  case  of  another  enlisted  man.  At  the 
time,  he  was  a prisoner  undergoing  sentence  of  a general  court  martial,  which 
sentence  included  reduction  in  rating,  confinement  for  three  years,  a dishonorable 
discharge,  and  accessories. 

In  view  of  the  fact  that  the  sentence  of  imprisonment  for  contempt  did  not 
include  accessories  (hard  labor  and  loss  of  pay),  it  was  not  considered  advisable 
that  the  execution  of  such  sentence  be  held  in  abeyance  pending  the  execution  of 
his  general  court-martial  sentence.  To  have  this  man  serve  the  contempt  sen- 
tence after  completing  the  sentence  of  the  general  court  martial  would  be  con- 
trary to  the  established  practice  of  the  Navy  Department  in  view  of  the  fact  that 
it  would  place  him  in  a different  status  from  other  prisoners,  in  that  he  would 
not  be  subject  to  hard  labor  and  loss  of  pay  during  such  confinement. 

In  view  of  the  foregoing,  the  Acting  Secretary  of  the  Navy  directed  that  the 
sentence  in  the  contempt  proceedings  be  served  concurrently  with  the  sentence 
adjudged  in  his  general  court-martial  case  at  the  naval  prison,  Mare  Island, 
Calif.,  which  was  designated  by  the  convening  authority  in  the  general-court- 
martial  case  of  the  same  man  (File:  MM-Shannon,  Wm/A17-20  (340119),  Feb.  24, 
1934). 


CLAIMS  : DAMAGES  TO  PROPERTY  LEASED  BY  UNITED  STATES;  FURNACE. 

Claim  was  submitted  for  $27.55  for  one  set  of  grate  bars  for  the  furnace  at 
premises  formerly  leased  to  the  Government  as  a Navy  recruiting  station  and 
office  of  recruiting  inspector. 
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Under  the  terms  of  the  lease  the  Government  agreed  to  replace  any  grate 
bars  or  similar  replaceable  parts  of  furnace  equipment  which  might  be  burned 
out  due  to  improper  firing.  This  claim  was  not  submitted  until  approximately  six 
months  after  the  United  States  had  vacated  the  premises  by  reason  of  expiration 
of  the  lease,  and  from  the  facts  presented  it  was  not  shown  that  the  replacement 
of  the  grate  bars  was  incident  to  the  improper  firing  by  the  Government’s  agents. 
Therefore,  held  that  upon  [P.  7]  the  facts  presented  the  bill  did  not  constitute 
a legal  charge  against  the  Government  and  payment  was  not  authorized  (File: 
NL17/L4-3  (17)  (340129),  Feb.  12,  1934). 


CLAIMS  : NAVAL  PERSONNEL ; EFFECTS  lost  or  damaged — accident  to  airplane 

WHILE  IN  PROCESS  OF  BEING  CATAPULTED  FROM  NAVAL  VESSEL. 

While  a U.  S.  Navy  airplane  was  in  the  process  of  being  catapulted  from  a naval 
vessel,  due  to  a material  failure  in  the  seaplane  catapulting  attachment  the 
plane  was  thrown  into  a vertical  dive  when  it  reached  the  end  of  the  catapult 
track,  as  a result  of  which  it  hit  the  water  and  was  immersed  for  a period  of 
about  twenty  minutes.  Claims  were  submitted  by  two  officers  for  reimbursement 
for  personal  effects  lost  in  the  above  disaster. 

Held,  that  the  above  accident  constituted  the  “wreck  of  an  aircraft  or  other 
disaster  thereto”  within  the  meaning  of  the  act  of  October  6,  1917,  as  amended 
by  the  act  of  March  3,  1927  (U.  S.  Code  and  Sup.  VII,  title  34,  secs.  981-983),  and 
since  it  appeared  that  there  was  no  fault  or  negligence  on  the  part  of  claimants 
in  connection  therewith,  that  they  might  legally  be  compensated  for  such  articles 
and  in  such  amounts  as  the  Chief  of  the  Bureau  of  Navigation  might  consider 
proper  within  the  limitations  provided  in  the  above  act  of  October  6,  1917  ( File : 
00/L19  (340205)  ; 00/L19  (340205-1),  Feb.  27,  1934). 


1.  CONTRACTS : unauthorized  purchases,  ship’s  service  departments — lia- 

bility OF  GOVERNMENT. 

2.  NAVAL  RESERVE : fleet  naval  reserve — member  of,  on  inactive  duty,  act- 

ing as  ship’s  SERVICE  MANAGER — AMENABILITY  TO  DISCIPLINARY  ACTION. 

(1)  Question  as  to  the  liability  of  the  ship’s  service  department,  submarine  base^ 
New  London,  Conn.,  for  the  alleged  proceeds  of  certain  theater  tickets  which  were 
turned  over  by  the  management  of  the  theater  in  question  to  a Fleet  Naval  Reserv- 
ist while  on  inactive  duty  and  employed  in  a civilian  capacity  as  ship’s  service 
manager  at  the  submarine  base,  New  London,  Conn. 

The  transaction  referred  to  above  was  first  brought  to  the  attention  of  the 
naval  authorities  at  the  submarine  base  about  a year  after  it  took  place,  apparently 
because  of  the  fact  that  no  accounting  had  been  made  to  the  theater  management 
since  they  turned  over  the  tickets  as  aforesaid.  The  ship’s  service  manager 
admitted  that  he  had  the  remainder  of  the  roll  of  tickets  at  his  home,  and  that  thu 
responsibility  in  the  matter  was  his.  He  later  turned  over  493  of  these  tickets  to 
the  theater  management,  leaving  507  tickets,  at  35  cents  each,  unaccounted  for, 
and  for  which  the  theater  management  submitted  claim  against  the  ship’s  service 
department. 

[P.  8]  So  far  as  the  records  disclosed,  no  authorization  was  ever  given  to 
the  ship’s  service  manager  for  the  sale  in  the  ship’s  service  department  of  the 
theater  tickets  in  question  or  theater  tickets  of  any  other  description,  nor  did 
either  of  the  two  ship’s  service  officers  who  served  during  the  period  under 
consideration  have  any  knowledge  whatsoever  concerning  their  possession  by 
the  manager  until  the  matter  was  called  to  their  attention  as  aforesaid.  Fre- 
quent and  thorough  surprise  searches  of  the  ship’s  service  department  con- 
ducted by  the  ship’s  service  officer  failed  to  disclose  any  trace  of  theater  tickets 
on  the  premises.  It  appeared  that  the  authority  conferred  upon  the  ship’s 
service  manager  to  make  purchases  for  the  ship’s  service  department  was 
restricted  to  daily  purchases  of  food  supplies  necessary  for  use  in  the  ship’s 
service  lunchroom.  He  had  no  authority,  express  or  implied,  to  purchase 
theater  tickets  or  other  articles  for  sale  in  the  ship’s  service  store  and  the 
limited  authority  conferred  upon  him  could  not,  therefore,  properly  be  con- 
strued to  include  transactions  of  any  other  nature  which  would  be  clearly 
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adverse  to  the  interests  of  the  ship’s  service  department  and  for  his  personal 
benefit. 

It  is  a cardinal  rule  of  agency  that  every  grant  of  authority  should,  if  pos- 
sible, be  so  construed  as  to  give  effect  to  the  intention  of  the  principal  creating 
the  agency  (citing  2 Corpus  Juris  555,  par.  198,  and  authorities  cited  in  foot- 
note 25).  It  is  also  a general  rule  of  agency  that  every  person  who  undertakes 
to  deal  with  an  alleged  agent  is,  by  the  mere  fact  of  the  agency,  put  upon 
inquiry  and  must  discover  at  his  peril  that  it  is  in  its  nature  and  extent  sufficient 
to  permit  the  agent  to  do  the  proposed  act  and  that  its  source  can  be  traced 
to  the  alleged  principal,  particularly  where  the  third  party  is  dealing  with  an 
agent  whose  authority  he  knows  to  be  special  or  where  it  is  his  first  transaction 
with  the  agent. 

Held , that  no  legal  liability  attaches  to  the  ship’s  service  department,  sub- 
marine base,  New  London,  Conn.,  for  the  alleged  proceeds  of  sale  of  the  507 
unaccounted  and  unpaid-for  tickets  of  admission  to  the  theater  in  question 
(citing,  in  addition  to  above  authorities,  5 Comp.  Gen.  967).  As  to  the  personal 
liability  of  the  ship’s  service  manager,  see  Williams  v.  De  Soto  Oil  Co.  (213  Fed. 
194). 

(2)  It  was  pointed  out  that  the  aforesaid  ship’s  service  manager,  by  reason 
of  his  status  as  a transferred  member  of  the  Fleet  Naval  Reserve,  was  amenable 
to  disciplinary  action  for  any  fraud  or  other  misconduct  involved  in  connection 
with  the  ticket  transaction  under  consideration  (File:  JF/NB7  (340129).  Mar. 
15,  1934). 


[P.  9]  LEASES : improvements  on  leased  lands — disposal  of,  haul 

Question  whether  improvements  on  leased  property  in  Haiti,  which  will  no 
longer  be  required  upon  the  withdrawal  of  the  Marine  Forces,  may  be  sold  to 
owners  of  land  at  a fair  market  value  in  consideration  of  price  to  be  agreed  upon 
and  further  consideration  of  release,  safeguarding  the  Government  against 
subsequent  claims. 

Since  the  improvements  were  constructed  on  leased  premises  with  the  inten- 
tion that  they  should  not  become  part  of  the  realty  but  that  the  Government 
might  remove  them  when  the  lands  were  no  longer  required  for  its  purposes, 
held  that  they  did  not  become  attached  to  the  realty  but  remained  personal 
property  and  are  therefore  subject  to  disposal  as  useless  or  surplus  material. 

So  much  of  the  property  as  comes  within  the  provisions  of  the  act  of  July  9, 
1918  (40  Stat.  850;  U.  S.  Code,  Sup.  VII,  Title  40,  sec.  314),  which  authorized 
the  President  through  the  head  of  any  executive  department  to  sell  upon  such 
terms  as  the  head  of  such  department  shall  deem  to  be  expedient  “any  war 
supplies,  material,  and  equipment,  and  any  byproducts  thereof  and  any  build- 
ing, plant  or  factory  acquired  since  April  6,  1917,  including  the  lands  upon 
which  the  plant  or  factory  may  be  situated  for  the  production  of  such  war 
supplies,  material,  and  equipment,  which,  during  the  present  emergency  may 
have  or  may  hereafter  be  purchased,  acquired,  or  manufactured  by  the  United 
States,”  may  be  sold  to  owners  of  land  at  a fair  market  value  in  consideration 
of  price  to  be  agreed  upon  and  further  consideration  of  release  safeguarding 
the  Government  against  subsequent  claims.  (See  in  this  connection  File 
8699-308:2.  Nov.  14,  1925,  and  File:  S82/P8-2  (1)  (280802),  in  interpreting 
above  act  of  July  9,  1918.) 

As  to  the  remaining  items,  under  the  provisions  of  U.  S.  Navy  Regulations, 
1920,  they  may  legally  be  disposed  of  only  by  public  sale  to  the  highest  ac- 
ceptable bidder  after  survey  as  contemplated  by  articles  577  (2)  and  1919,  U.  S. 
Navy  Regulations  (File:  KP122/L4-3  (17),  Mar.  9,  1934;  see  also  J.  A.  G. 
letter  File:  KP122/L4-3  (17)  (340122),  Feb.  16,  1934). 


MISCONDUCT:  fighting;  evidence  of  intoxicating  liquor. 

An  enlisted  man,  while  on  liberty,  was  admitted  to  the  sick  list  at  the  U.  S. 
naval  hospital,  San  Diego,  Calif.,  with  diagnosis  “Undetermined  (back  injury),” 
which  several  days  later  was  changed  to  “Fracture,  simple,  transverse  process, 
let,  2nd,  3rd,  and  4th  lubar  vetebrae,  right  side;  due  to  own  misconduct.” 
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It  appeared  that  the  above  injury  was  incurred  as  a result  of  an  altercation 
between  patient  and  a Mr.  Parks,  of  San  Diego,  Calif.,  and  that  patient  was 
intoxicated  at  the  time  of  his  admission  to  the  sick  list  at  the  hospital.  Accord- 
ing to  Mr.  Parks’  [P.  10]  story,  in  support  of  which  he  gave  the  names  of 
several  witnesses,  and  which  was  not  denied  by  patient,  patient  went  to  the  home 
of  Mr.  Parks,  with  whom  he  was  acquainted,  drew  a gun  on  him  and  said  he  was 
going  to  shoot  him.  Parks  persuaded  him  to  put  the  gun  down  and  then  tried 
to  avoid  a fight  and  asked  him  to  go  home,  but  patient  struck  at  him  twice. 
In  the  scuffle  that  followed  Parks  threw  patient  down  a flight  of  stairs  and 
when  he  arose  and  attacked  Parks  again,  the  latter  struck  him  with  a chair. 
Patient  then  left  and  Parks  telephoned  the  police  who  later  arrested  patient 
and  a man  with  him  who  stated  that  they  were  coming  back  to  pay  the  damages. 

Patient  denied  that  his  injury  was  the  result  of  his  own  misconduct,  apparently 
basing  this  denial  solely  on  the  ground  that  he  was  not  intoxicated  at  the  time  he 
received  the  injury.  He  claimed  that  after  being  assisted  to  his  car  and  driven 
home  by  another  person  he  drank  approximately  two-thirds  of  a pint  of  whisky. 

Held , that  on  the  above  statement  of  facts,  and  wholly  aside  from  the  question 
of  whether  patient  was  or  was  not  intoxicated  at  the  time  he  received  the  in- 
juries in  question,  a presumption  of  misconduct  was  established,  and  that  the 
disability  under  consideration  was  the  result  of  the  man’s  own  misconduct.  In 
view  of  the  fact  that  this  disability  was  an  injury  and  not  a disease  attributable 
to  his  intemperate  use  of  alcoholic  liquor,  no  loss  of  pay  was  involved  (File: 
MM-Parker,  Geo.  M/P2-5  (2)  (340309),  Mar.  20,  1934). 


MISCONDUCT : fighting  ; evidence  of  intoxicating  liquor  ; self-defense. 

An  enlisted  man,  while  on  liberty,  was  admitted  to  the  sick  list  at  the  U.  S. 
naval  hospital,  San  Diego,  Calif.,  with  diagnosis  “Wound,  scalp,  lacerated,” 
which  was  considered  due  to  his  own  misconduct.  This  finding  of  misconduct  was 
apparently  based  on  the  fact  that  patient  was  found  to  be  under  the  influence  of 
intoxicating  liquor  at  the  time  of  his  admission  to  the  sick  list,  and  also  upon  the 
fact  that  he  received  his  injuries  in  a place  where  beer  was  illegally  sold. 

In  rebuttal,  patient  stated  that  he  entered  a certain  cafe  in  San  Diego,  at  about 
3 a.  m.,  and  was  served  a bottle  of  beer.  There  were  other  men  present,  in  uni- 
form, who  were  drinking  and  seemed  to  be  under  the  influence  of  intoxicating 
liquor.  After  arguing  among  themselves  awhile,  they  started  arguing  with 
patient,  who  walked  away,  going  toward  the  end  of  the  room.  Three  of  the  men 
followed  him,  one  of  whom  struck  him  in  the  face.  He  tried  to  defend  himself 
when  someone  struck  him  on  the  head  with  what  he  believed  to  be  a bottle, 
resulting  in  the  injury  now  under  consideration. 

[P.  11]  No  evidence  or  opinion  was  submitted  to  indicate  that  the  above 
statement  of  patient  was  not  correct.  There  was  no  evidence  to  show  that  the 
injury  was  directly  attributable  to  and  immediately  followed  his  intemperate  use 
of  intoxicating  liquor. 

From  an  examination  of  all  the  facts  in  this  case,  as  set  forth  above.  Held, 
that  a presumption  of  misconduct  was  not  established  and  that  the  disability 
under  consideration  was  not  the  result  of  the  man’s  own  misconduct  (File:  MM- 
Powers,  Jos.  A/P2-5  (2)  (340228),  Mar.  10,  1934). 


NAVAL  RESERVATIONS  : private  property  on  ; attachment  and  sale  by  state 
authorities. 

A steam  shovel  rented  by  a subcontractor  employed  in  the  construction  of  a shell 
house  and  four  magazines  and  the  building  of  a railroad  track  under  a public- 
works  contract  at  the  naval  ammunition  depot,  Lake  Denmark,  N.  J.,  was  “re- 
taken” and  ordered  sold  hy  the  bailiff  of  Morris  County*,  N.  J.,  because  of  default 
in  payments  by  the  purchaser  thereof.  Officers  in  charge  of  the  construction 
work  under  the  above  contract  stated  that  the  shovel  was  needed  on  this  work 
and  its  removal  would  interfere  with  construction  work  unless  another  shovel 
were  obtained. 

The  United  States  having  exclusive  jurisdiction  over  the  naval  ammunition 
depot,  Lake  Denmark,  N.  J.,  held  that  while  there  would  be  no  interference  on  the 
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part  of  the  Navy  Department  with  the  sale  of  the  steam  shovel,  if  held  without 
the  limits  of  the  naval  ammunition  depot,  there  would  be  no  jurisdiction  in  the 
State  permitting  the  forcible  removal  of  the  shovel  from  the  naval  ammunition 
depot  (File:  NT1-3/N6-62  (340130-1),  Mar.  6,  1934,  citing  J.  A.  G.’s  opinion  of 
Feb.  15,  1932,  file  A17-8  (320120),  approved  by  the  Sec.  Navy;  C.  M.  O.  2,  1932, 
p.  16). 


NAVAL  RESERVE : physical  examination  of  candidate  foe  appointment — con- 
duct OF,  BY  ARMY  MEDICAL  OFFICER;  WAIVER  OF  REGULATIONS. 

Question  whether  or  not  examinations  conducted  by  medical  officers  of  the 
Army  or  Army  Reserve  may  be  legally  accepted  for  the  purpose  of  determining 
the  physical  fitness  of  a candidate  for  appointment  in  the  Naval  Reserve. 

Regulations  prescribed  by  the  Secretary  of  the  Navy  pursuant  to  the  act  of 
February  28,  1925  (34  U.  S.  C.,  sec.  751  et  seq.),  with  respect  to  physical  examina- 
tions for  appointment  in  the  Naval  Reserve  are  contained  in  article  H-1717, 
Bureau  of  Navigation  Manual,  and  provide  that  the  physical  examination  for 
appointment  in  the  Naval  Reserve  be  conducted  by  either  of  the  two  boards 
named : “a  statutory  board  of  medical  officers,”  which  is  identical  with  a “board 
of  naval  surgeons”  (sec.  1493,  [P.  12]  R.  S. ; N.  C.  & B.,  1923,  sec.  1272,  note 

(6) ),  or  a “special  board  of  medical  officers”  appointed  in  the  Navy  Department, 
the  latter  board  being  permitted  to  accept  the  report  of  a single  medical  officer 
as  evidence  of  the  candidate’s  physical  qualifications. 

There  is  a conflict  of  authority,  as  to  whether  regulations  made  “pursuant  to 
or  in  execution  of  a statute”  may  be  waived  in  individual  cases,  a distinction 
sometimes  being  made  in  this  respect  between  essential  regulations  made  in  aid  of 
a statute  and  regulations  merely  supplemental  to  them  which  relate  to  the  minor 
details  of  the  machinery  for  the  execution  of  the  statute.  (See  L.  R.  N.  A.,  1921, 

p.  200.) 

In  this  case,  the  essential  regulation  involved  is  that  a physical  examination  by 
a board  of  medical  officers  is  required  prior  to  appointment  in  the  Naval  Reserve. 
That  portion  of  paragraph  2 of  article  H-1717,  Bureau  of  Navigation  Manual, 
which  provides  that  under  certain  conditions  the  physical  examination  may  be 
conducted  by  a single  medical  officer  of  the  Navy  or  Naval  Reserve  is  merely 
administrative  and  relates  only  to  the  minor  details  of  conducting  the  examina- 
tion. Such  a provision  of  the  regulations,  all  authorities  agree,  may  be  waived. 

In  view  of  the  foregoing,  held  that  there  is  no  legal  objection  to  waiving  the 
requirement  that  the  physical  examination  provided  for  in  paragraph  2,  article 
H-1717,  Bureau  of  Navigation  Manual,  be  conducted  by  a medical  officer  of  the 
Navy  or  Naval  Reserve.  The  Secretary  of  the  Navy  may  authorize  the  physical 
examination  of  candidates  for  appointment  in  the  Naval  Reserve  by  a medical 
officer  of  the  Army  or  Army  Reserve  and  further  authorize  the  “special  board  of 
medical  officers”  convened  in  the  Navy  Department  to  accept  the  report  of  an 
examination  so  conducted  as  evidence  of  the  candidate’s  physical  qualifications 
for  appointment. 

The  question  discussed  but  not  decided  whether  the  provisions  of  the  aforesaid 
article  may  be  waived  insofar  as  they  require  a physical  examination  by  a board 
of  medical  officers  prior  to  appointment  in  the  Naval  Reserve  (File:  QR/P2-5 
(340315)  Mar.  31,  1934). 


NAVAL  RESERVE:  training — sale  of  gasoline  and  other  naval  supplies  to 

MEMBERS  OF  NAVAL  RESERVE  FOR  TRAINING  PURPOSES. 

Held,  that  gasoline,  lubricating  oil,  and  other  materials  required  for  the  opera- 
tion and  upkeep  of  Navy-owned  boats  used  in  connection  with  the  training  of  the 
Naval  Reserve  may  lawfully  be  procured  under  Navy  contracts  and  sold,  in  accord- 
ance with  such  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Navy,  to 
members  of  the  Naval  Reserve  who  are  subject  to  the  laws  and  regulations  for  the 
government  of  the  Regular  Navy.  The  proceeds  of  such  sales  should  be  disposed 
of  in  the  same  manner  as  provided  with  respect  to  other  sales  made  to  naval 
[P.  13]  personnel  in  accordance  with  the  act  of  March  3,  1909  (34  U.  S.  C.,  sec. 
533;  File:  QS19/L11-3  (340215),  Mar.  16,  1934,  considering  act  of  Mar.  3,  1909 
(34  U.  S.  C.,  sec.  533) ; art.  1618  (1),  Navy  Regs.,  1920;  Naval  Reserve  Act  of  1925, 
secs.  1, 10,  36  ( 34  U.  S.  C.,  secs.  751,  758,  768) ). 
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OFFICE : FOREIGN  GOVERNMENT ; ACCEPTANCE  of,  by  retired  officer,  united  states 

NAVY. 

Question  whether  a retired  officer  of  the  Navy  may  comply  with  a request 
received  from  the  charge  d’affaires  of  Uruguay  resident  in  Japan  to  act,  without 
salary,  as  honorary  consul  for  Uurguay  without  prejudice  to  his  Navy  retired  pay. 

Under  article  I,  section  9,  clause  8 of  the  United  States  Constitution  any  person 
‘‘holding  any  office  of  profit  or  trust”  under  the  United  States  is  prohibited  from 
accepting,  unless  otherwise  authorized  by  law,  any  “Office  * * * of  any  kind 

whatever,  from  any  * * * foreign  State.”  Held,  that  an  appointment  of  a 

retired  officer  of  the  Navy  as  honorary  consul  for  Uruguay,  though  without  com- 
pensation attached,  constitutes  an  appointment  to  office  within  the  meaning  of 
the  constitutional  provision  referred  to  above,  and  the  acceptance  of  such  an 
appointment  by  a retired  officer  “without  the  consent  of  the  Congress,”  manifestly 
would  be  in  direct  violation  of  the  provisions  of  article  I,  section  9,  clause  8 of  the 
Constitution. 

Since  the  officer  in  question  may  not,  without  the  consent  of  the  Congress, 
accept  the  appointment  tendered  him  as  honorary  consul  for  Uruguay,  it  was  not 
necessary  to  consider  what  effect  the  acceptance  of  such  an  appointment  would 
have  on  his  Navy  retired  pay  (File:  OR/Plfi-3  (18)  (340310),  Mar.  20,  1934). 

C.  M.  O.  4—1934 

[P.  4]  1.  EMBEZZLEMENT  : unauthorized  exchange  of  public  funds. 

2.  SETTING  ASIDE : proceedings  and  finding  relating  to  one  charge — 

SPECIFICATION  failing  to  support  charge. 

3.  SENTENCES  : remission  of,  by  secretary  of  the  navy. 

Lieutenant  Reed  T.  Roberts,  Supply  Corps,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  in  chief,  U.  S.  Asiatic  Fleet,  on  board  the 
U.  S.  S.  Black  Hawk  on  December  20,  1933,  and  was  convicted  of  the  following 
charges : 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy 
(3  specs.;  1,  failing  to  establish  rate  of  exchange  for  foreign  money;  2 and  3, 
failing  to  forward  check  covering  money-order  funds)  ; 

Charge  II. — Embezzlement  of  money  of  the  United  States  intended  for  the  naval 
service  thereof  (exchanging  foreign  money  for  U.  S.  currency)  ; 

Charge  III. — Neglect  of  duty  (failing  to  keep  accurate  entry  of  payments  of 
money — specification  proved  in  part). 

The  court  sentenced  the  accused  to  be  placed  at  the  foot  of  the  list  of  passed 
assistant  paymasters  with  the  rank  of  lieutenant  of  present  date,  and  there  to 
remain  until  he  shall  have  lost  fifty  numbers  in  his  grade. 

(1)  In  taking  action  on  this  case  the  Judge  Advocate  General  referred  to 
charge  II,  “Embezzlement  of  money  of  the  United  States  intended  for  the  naval 
service  thereof,”  the  specification  of  which  read  as  follows : 

“In  that  Reed  T.  Roberts,  now  a passed  assistant  paymaster,  Supply  Corps, 
U.  S.  Navy,  with  the  rank  of  lieutenant,  while  so  serving  on  board  the 
U.  S.  S.  Canopus  as  disbursing  officer  (assistant  for  disbursing)  of  said  ship, 
having  received  into  his  possession  and  having  on  hand  under  his  control  in 
the  execution,  and  under  color  of  his  office  as  aforesaid,  a certain  sum  of 
foreign  money,  to  wit,  about  seventy-eight  thousand  two  hundred  forty-eight 
and  nine  one-hundredtlis  Tsingtao  Yuan  dollars  (Y78, 248.09),  which  he,  the 
said  Roberts,  well  knew  to  be  the  property  of  the  [P.  5]  United  States 
intended  for  the  naval  service  thereof,  did,  on  or  about  July  14,  1933,  on 
board  said  ship,  exchange  part  of  said  money,  to  wit,  about  nineteen  thou- 
sand three  hundred  sixty-three  Tsingtao  Yuan  dollars  (Y19,363),  for  other 
funds,  to  wit,  for  United  States  currncy,  when  he,  the  said  Roberts,  was  not 
specially  allowed  by  law  so  to  do.” 

In  presentation  of  its  case,  so  far  as  charge  II  was  concerned,  the  prosecution 
asked  the  court  to  take  judicial  notice  of  articles  1751  (taken  from  sec.  89, 
U.  S.  Criminal  Code)  and  1754  (taken  from  sec.  3651,  Revised  Statutes),  U.  S. 
Navy  Regulations. 

Article  1751,  Navy  Regulations,  makes  the  exchanging  of  public  funds,  except 
as  specially  allowed  by  law,  an  act  of  embezzlement.  However,  in  connection 
with  that  article,  reference  must  be  made  to  article  1754,  Navy  Regulations,  which 
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in  effect  allows  funds  to  be  exchanged  provided  the  exchange  be  made  for  gold, 
silver,  United  States  notes,  and  national  bank  notes.  It  therefore  follows  that 
an  exchange  of  funds  as  specifically  allowed  by  article  1754,  Navy  Regulations, 
cannot  be  made  the  basis  of  a prosecution  for  embezzlement  of  money  of  the 
United  States  intended  for  the  naval  service  thereof  under  authority  contained 
in  article  1751,  Navy  Regulations.  In  order,  therefore,  properly  to  set  forth  an 
offense  of  technical  embezzlement  relating  to  the  unauthorized  exchanging  of 
public  funds,  the  fact  that  such  exchange  was  not  for  gold,  silver,  United  States 
notes,  or  national  bank  notes  must  be  negatived  in  the  specification  setting  forth 
the  offense.  As  this  was  not  so  alleged  in  the  specification  referred  to  in  this 
case,  held  that  the  allegations  contained  therein  did  not  set  forth  an  offense  of 
technical  embezzlement. 

While  holding  that  the  allegations  of  the  specification  of  charge  II  did  not 
support  the  charge,  it  was  not  intended  to  hold  that  an  offense  might  not  be 
committed  under  certain  circumstances  by  exchanging  foreign  money,  property 
of  the  United  States,  for  other  money.  In  this  connection  attention  was  invited 
to  article  2118,  Bureau  of  Supplies  and  Accounts  Manual,  which  sets  forth  the 
manner  in  which  foreign  money,  property  of  the  United  States,  may  be  disposed 
of.  Failure  to  comply  with  such  instructions  in  disposing  of  such  foreign  money 
would  constitute  a violation  of  those  instructions  and  might  properly  be  made 
the  basis  for  disciplinary  action. 

(2,  3)  In  view  of  the  foregoing,  the  Judge  Advocate  General  recommended  that 
the  proceedings,  so  far  as  they  related  to  charge  II  and  the  specification  there- 
under, and  the  findings  on  that  charge  and  specification,  be  set  aside. 

On  April  18,  1934,  the  Chief  of  the  Bureau  of  Navigation  placed  the  following 
remarks  on  the  record : 

“The  Judge  Advocate  General  has  recommended  that  the  proceedings,  so 
far  as  they  relate  to  charge  II  and  the  specification  [P.  6]  thereunder, 
and  the  findings  on  that  charge  and  specification  be  set  aside.  The  offense 
found,  proved  under  the  specifications  of  the  remaining  charges,  while  they 
are  violations  of  lawful  regulations  issued  by  the  Secretary  of  the  Navy,  are 
not  of  such  gravity  as  to  require  the  sentence  of  a general  court  martial 
for  their  correction,  but  would  ordinarily  be  made  the  subject  of  an  admoni- 
tion or  reprimand.  It  is  therefore  recommended  that  the  sentence  be  set 
aside,  and  that  the  Secretary  of  the  Navy  issue  a letter  of  reprimand  to 
Lieutenant  Reed  T.  Roberts  (S.  C.)  U.  S.  N.,  in  that  he  failed  to  establish 
a rate  of  exchange  for  foreign  money  when  required  to  do  so,  and  in  that 
he  failed  to  prepare  and  forward  on  the  date  required,  a check  covering  money 
order  funds,  and  in  that  he  did  neglect  and  fail  to  keep  an  accurate  entry 
of  each  payment  of  public  monies,  as  it  was  his  duty  to  do.” 

On  April  21,  1934,  the  Secretary  of  the  Navy  approved  the  remarks  and  recom- 
mendation of  the  Judge  Advocate  General,  and  accordingly  set  aside  the  pro- 
ceedings and  findings  on  charge  II  and  the  specification  thereunder.  In  accord- 
ance with  the  recommendation  of  the  Chief  of  the  Bureau  of  Navigation,  the 
Secretary  of  the  Navy  remitted  the  sentence  in  this  case  and  directed  that  as  an 
entirely  separate  and  independent  proceeding  a letter  of  reprimand  be  addressed 
to  this  officer. 


1.  WITNESSES : examination  by  the  coubt. 

2.  EVIDENCE:  opinions  of  experts — (a)  qualification  of  witness  as  expert; 

(&)  SCOPE  of  hypothetical  questions. 

Lieutenant  Commander  Harry  W.  Rusk,  Junior,  Supply  Corps,  U.  S.  Navy,  was 
tried  by  general  court  martial  by  order  of  the  commander,  Destroyers,  Battle 
Force,  United  States  Fleet,  on  board  the  U.  S.  S.  Melville  on  March  13,  1934, 
and  was  convicted  of  the  following  charge : Drunkenness. 

The  court  sentenced  the  accused  to  lose  thirty  numbers  in  his  grade. 

One  member  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  consideration  of  the  mitigating  circumstances  shown  by 
the  evidence  to  have  existed  in  connection  with  the  offense  set  out  in  the  specifi- 
cation of  the  charge  and  of  the  long  service  and  previous  good  conduct  of  the 
accused.” 
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On  March  24,  1934,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

1.  “It  is  noted  that  in  three  instances  in  this  case  (pp.  10  and  11  of  the 
record),  the  examination  of  witnesses  is  recorded  ‘Examined  by  Commander 
McCabe’  (a  member  of  the  court).  In  the  first  instance  where  there  was  no 
objection  to  the  question  and  the  answer  was  received  into  evidence  the 
entry  should  read  [P.  7]  ‘Examined  by  the  court.’  In  the  second  instance, 
although  an  objection  was  made  to  one  of  the  questions  asked,  the  objection 
was  not  sustained  by  the  court  and  this  entry  should  also  read  ‘Examined 
by  the  court.’  In  the  third  instance  the  question  put  to  the  witness  was 
objected  to  and  the  objection  sustained  and  in  this  case  the  entry  should 
read  ‘Examined  by  a member.’  (Sections  499  and  849,  Naval  Courts  and 
Boards). 

2.  (a)  “The  convening  authority  is  of  the  opinion  that  the  court  erred 
in  not  sustaining  the  objections  of  the  judge  advocate  to  hypothetical  ques- 
tions which  called  for  expert  testimony  put  by  the  accused  to  a medical 
officer  who  was  called  as  an  ordinary  witness  and  who  had  not  been  qualified 
as  an  expert  witness.  (Question  11,  p.  3 ; Question  3,  p.  11 ; and  Questions  1 
and  2,  p.  13  of  the  record  of  proceedings ; Court  Martial  Orders  No.  5,  1929, 
p.  20;  and,  No.  4,  1926,  p.  6.  Naval  Digest,  1916,  par.  9,  p.  232;  sec.  426, 
Naval  Courts  and  Boards). 

(&)  “The  convening  authority  is  of  the  opinion  that  the  court  erred  in 
not  sustaining  the  objection  of  the  judge  advocate  to  question  5,  page  12  of 
the  record.  This  hypothetical  question,  put  to  an  expert  witness,  was  not 
based  on  facts  in  evidence  before  the  court.  Such  questions  must  not  assume 
facts  outside  of  the  evidence  (sec.  427,  Naval  Courts  and  Boards). 

“On  page  12  of  the  record  (Question  No.  7),  the  judge  advocate  asked  an 
expert  witness  a hypothetical  question  based  on  facts  in  evidence  before  the 
court  and  the  court  objected  on  the  grounds  that  the  question  called  for  a con- 
clusion of  the  witness.  The  convening  authority  is  of  the  opinion  that  the 
court  erred  in  making  and  sustaining  this  objection  inasmuch  as  the  opinion 
of  a qualified  expert  may  be  given  in  evidence  under  the  circumstances  ob- 
taining in  this  instance  as  provided  by  section  426,  Naval  Courts  and  Boards. 

“It  is  considered  that  the  rights  of  the  accused  were  not  prejudiced  by 
the  above-noted  errors  and  that  they  do  not  invalidate  the  proceedings. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  of 
the  general  court  martial  in  the  foregoing  case  of  Harry  W.  Rusk,  lieutenant 
commander  (supply  corps),  U.  S.  Navy,  are  approved;  but,  the  loss  of  num- 
bers is  reduced  to  the  loss  of  fifteen  (15)  numbers  in  his  grade. 

“The  accused  will  be  released  from  arrest  and  restored  to  duty.” 

On  April  9,  1934,  the  Judge  Advocate  General  expressed  the  opinion  that  the 
proceedings,  findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 


[P.  8]  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing 

TO  ALLEGE  AN  OFFENSE — EMBEZZLEMENT  OF  POST  EXCHANGE  STORES. 

Specification  under  the  charge  “Scandalous  conduct  tending  to  the  destruction 
of  good  morals”  alleged  that  accused,  while  serving  as  post  exchange  steward  of  a 
Marine  Corps  post  exchange,  having  received  into  his  possession  and  under  his 
control  in  the  execution  and  under  color  of  his  office,  certain  stores  of  an  alleged 
value,  which  he  knew  to  be  the  property  of  the  said  post  exchange,  did,  during  a 
certain  period,  “appropriate  and  convert  to  his  own  use  the  stores  aforesaid.” 

Held,  that  the  specification  referred  to  above  was  fatally  defective  in  that  it 
failed  to  allege  an  offense.  The  offense  contemplated  appeared  to  be  embezzle- 
ment of  post  exchange  stores.  The  ingredients  of  this  offense  are  set  out  in 
section  263,  Naval  Courts  and  Boards,  the  second  of  which  is  the  wrongful  appro- 
priation of  the  subject  property  to  the  use  of  the  accused.  In  the  specification 
under  consideration  there  was  no  allegation  of  intent  to  defraud,  which  is  in  itself 
an  essential  element  of  the  offense.  That  the  accused  knew  the  stores  to  be  the 
property  of  the  post  exchange  was  not  sufficient  to  show  such  intent,  for  conver- 
sion under  bona  fide  claim  of  right  may  be  a good  defense  to  embezzlement  (citing 
C.  M.  O.  8,  1932,  p.  8).  The  proper  mode  to  have  pleaded  this  offense  would  have 
been  by  the  use  of  one  of  the  expressions  “feloniously”  or  “wrongfully  and  fraud- 
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ulently,”  the  result  of  such  use  being  to  negative  the  idea  that  the  accused  appro- 
priated and  converted  the  stores  under  bona  fide  claim  of  right. 

The  finding  on  this  specification  was  not  proved,  and  that  finding  was  not 
affected  by  the  foregoing  opinion,  which  was  given  for  the  information  and  future 
guidance  of  the  convening  authority  (File:  MM-Pavlis,  Jas/A17-20  (331205), 
April  19,  1934,  approved  April  27,  1934). 


CONVENING  AUTHORITY : commandant  of  navy  yard  beyond  continental 

LIMITS  OF  UNITED  STATES — JURISDICTION. 

A general  court  martial  was  convened  by  the  commandant,  fourteenth  naval 
district  and  Navy  Yard,  Pearl  Harbor,  T.  H.  The  accused  entered  a plea  in  bar  of 
trial  on  the  ground  that  the  court  was  without  jurisdiction,  due  to  the  fact  that 
the  convening  authority  was  not  authorized  to  convene  a general  court  martial, 
since  the  commandant  of  a navy  yard  outside  the  continental  limits  of  the  United 
States  is  not  authorized  to  convene  a general  court  martial  except  in  time  of  war, 
if  then  so  empowered  by  the  Secretary  of  the  Navy. 

[P.  9]  Held,  that  the  Navy  Yard,  Pearl  Harbor,  T.  H.,  is  a naval  station  as 
defined  by  article  2050  (i),  Navy  Regulations,  1920.  It  is  beyond  the  continental 
limits  of  the  United  States,  and  therefore  the  commandant  has  authority  to  con- 
vene general  courts  martial  under  authority  of  article  38.  paragraph  1,  Articles 
for  the  Government  of  the  Navy  (sec.  115,  N.  C.  & B.,  1923;  File:  MM-Corey, 
Albert  G/A17-20  (340214),  April  7,  1934,  approved  April  19,  1934,  considering  also 
par.  3 of  art.  38,  A.  G.  N. ) . 


1.  SUMMARY  COURTS  MARTIAL : immediate  superior  in  command. 

2.  SAME  : convened  by  officer  not  specifically  empowered  by  law,  but  specially 

empowered  by  the  secretary  of  the  navy  to  do  so — form  of  precept. 

(1)  In  a summary  court-martial  case  the  immediate  superior  in  command,  in 
signing  his  action,  did  not  employ  the  proper  title.  (See  Naval  Courts  and  Boards, 
1923,  sec.  962,  and  note  92  thereunder.)  An  officer  taking  action  on  a summary 
court  martial  as  “immediate  superior  in  command”  should  employ  that  title  in- 
stead of  the  title  “senior  officer  present”  (N.  C.  & B.,  1923,  sec.  962,  note  90,  citing 
Naval  Digest,  1916,  p.  615,  par.  38;  C.  M.  O.  8,  1922,  p.  16). 

In  view  of  the  foregoing,  the  record  was  returned  for  correction  of  the  above 
error. 

(2)  In  the  same  case,  the  court  was  convened  by  an  officer  not  specifically  em- 
powered by  law,  but  specially  empowered  by  the  Secretary  of  the  Navy  to  do  so. 
It  was  pointed  out  that  in  such  cases  the  precept  must  cite  the  authorization  (cit- 
ing N.  C.  & B.,  1923,  sec.  554).  However,  when  the  precept  omits  the  citation  of 
special  authority  under  which  it  issues,  the  special  authority  may  be  shown  col- 
laterally (N.  C.  & B.,  1923,  sec.  554,  note  9). 

In  the  case  under  consideration,  the  Navy  Department  took  notice  of  the  fact 
that  the  officer  who  convened  the  summary  court  martial  under  consideration  had 
been  specially  empowered  by  the  Secretary  of  the  Navy  to  convene  summary 
courts  martial  for  the  trial  of  enlisted  men  in  the  naval  service  under  his 
command. 

In  order  that  the  records  may  show  affirmatively  the  jurisdiction  of  officers 
exercising  this  special  authority,  it  was  requested  that  in  the  future  the  convening 
authority  use  in  his  precepts  phraseology  similar  to  that  shown  in  Naval  Courts 
and  Boards,  1923,  section  803,  paragraph  1 (File:  MM-Garrison,  Crockett  E/A17- 
21  (340403),  April  3,  1934;  see  also  File:  MM-Long,  Gerald  T/A17-21  (340417). 
April  17,  1934). 


[P.  10]  CLAIMS : against  united  states — aiding  in  prosecution  of. 

By  act  of  March  28,  1934  (Pub.,  No.  141,  73d  Cong.),  Congress  authorized 
partial  restoration  of  the  statutory  reduction  in  pay  of  Federal  employees,  five 
per  centum  of  which  was  retroactive  to  February  1,  1934. 

neld,  that  persons  no  longer  in  the  service  may  lawfully  be  notified  of  amounts 
due  them  under  the  provisions  of  the  above  act  and  informed  that  it  will  be 
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necessary  for  them  to  apply  to  the  General  Accounting  Office  in  order  to  secure 
payment  of  such  amounts.  Contrary  statement  of  the  Comptroller  General  con- 
tained in  his  circular  letter  of  April  5, 1934  (A-42691  over  A-43276),  was  regarded 
as  extraofficial  and  accordingly  without  binding  force  and  effect  upon  the  Navy 
Department.  (See  in  this  connection  7 Comp.  Gen.  240;  File:  Ll-1  (14) 
(1935)/A2-15  ( 340410),  April  17,  1934,  considering  sec.  109  of  the  U.  S.  Criminal 
Code,  and  citing  2 Comp.  Gen.  709,  Apr.  30,  1923;  Sec.  Navy  decision  of  June  26, 
1926;  S.  & A.  Memo.,  art.  105-18;  Acting  Sec.  Navy  letter  of  Dec.  19,  1933  (A3-3 
(331118) ) ; Smith  v.  Jackson,  241  Fed.  747,  757  et  seq.,  affirmed  by  Supreme  Court 
of  U.  S.,  246  U.  S.  388,  390 ; Dillon  v.  Oroos,  299  Fed.  851,  854 ; Mare  v.  Alexander , 
2 Fed.  (2d)  895;  20  Op.  Atty.  Gen.  626.) 


CONVENING  AUTHORITY : authority  of  senior  line  officer  in  a force  to 

CONVENE  COURTS  AND  BOARDS  DURING  TEMPORARY  ABSENCE  OF  FLAG  OFFICER  COM- 
MANDING. 

Information  requested  as  to  whether  the  senior  line  officer  present  in  a force 
has  the  same  authority  to  convene  courts  and  boards  as  the  flag  officer  command- 
ing during  the  temporary  absence  of  the  latter  from  his  command. 

Where  certain  officers  have  been  authorized  by  the  title  of  their  office  to  convene 
courts  and  boards,  the  authority  so  granted  vests  in  the  officers  named,  and  the 
“successor  in  office’’  (sec.  746,  N.  C.  & B.,  1923)  may  exercise  that  authority.  In 
the  case  of  flag  officers,  the  succession  to  the  office  is  determined  by  article  172, 
Navy  Regulations.  Under  the  conditions  specified  in  paragraph  (1)  of  said 
article  172,  the  line  officer  next  in  rank  in  the  fleet  or  squadron  succeeds  to  the 
office,  and  has  the  same  authority  as  one  who  has  been  specifically  ordered  to 
that  duty  by  the  Secretary  of  the  Navy.  Under  the  conditions  stated  in  para- 
graphs (3)  and  (4),  there  is  no  succession  to  the  office  (File:  A17-29  ( 340321), 
April  26,  1934). 


[P.  11]  EQUALIZATION  ACT:  line  running  mate  of  staff  officer  promoted, 

STAFF  OFFICER  LATER  PASSED  OVER — ASSIGNMENT  OF  NEW  RUNNING  MATE  WHEN 

STAFF  OFFICER  SUBSEQUENTLY  PROMOTED  (CASE  OF  COMMANDER  JAMES  P.  HELM, 

SUPPLY  CORPS,  U.  S.  NAVY). 

Upon  the  enactment  of  the  Equalization  Act  of  June  10,  1926  (44  Stat.  717 ; 
34  U.  S.  C.,  Sup.  VII,  secs.  348  to  348  (t),  inclusive),  and  in  accordance  with  the 
provisions  of  section  6 thereof  Commander  (then  Lieutenant  Commander)  James 
P.  Helm,  Supply  Corps,  U.  S.  Navy,  was  assigned  as  his  running  mate  Captain 
(then  Commander)  David  W.  Bagley,  U.  S.  Navy.  Captain  (then  Commander) 
Bagley  was  recommended  for  promotion  to  the  grade  of  captain  by  a selection 
board  convened  June  7,  1926,  the  report  of  which  board  was  approved  by  the 
President  June  18,  1926. 

Under  the  proviso  in  section  14  of  the  aforesaid  act  of  June  10,  1926  (U.  S.  Code, 
Sup.  VII,  title  34,  sec.  348m),  relative  to  this  subject,  Commander  (then  Lieu- 
tenant Commander)  Helm,  Supply  Corps,  became  immediately  eligible  for  selec- 
tion to  the  rank  of  commander.  He  was  considered  by  the  first  Supply  Corps 
selection  board,  convened  on  July  12,  1926,  but  was  passed  over.  Since  no  officer 
of  the  line  remained  in  the  grade  of  commander  senior  to  Captain  (then  Com- 
mander) Bagley  after  Captain  Bagley  had  been  selected  for  promotion  and 
promoted  to  the  grade  of  captain,  a new  running  mate  was  not  assigned  to 
Commander  (then  Lieutenant  Commander)  Helm,  Supply  Corps.  (See  sec.  10 
of  the  act  of  June  10,  1926  (U.  S.  C.,  Sup.  VII,  title  34,  sec.  348i).) 

Commander  (then  Lieutenant  Commander)  Helm,  Supply  Corps,  was  passed 
over  twice  again  for  selection  for  promotion  to  the  rank  of  commander  by  duly 
constituted  Supply  Corps  selection  boards,  but  retained  his  former  running  mate, 
Captain  Bagley,  U.  S.  Navy,  under  the  provisions  of  section  10  of  the  act  of 
June  10,  1926.  cited  above.  In  February  1931,  Commander  (then  Lieutenant 
Commander)  Helm  was  recommended  for  advancement  to  the  rank  of  com- 
mander. and  upon  his  being  promoted  pursuant  to  this  recommendation,  was 
assigned  as  his  new  running  mate  Commander  James  M.  Deem,  U.  S.  Navy,  who 
was  the  senior  line  officer  in  the  grade  of  commander  of  the  line  who  had  been 
promoted  to  that  grade  on  the  recommendation  of  the  line  selection  board  im- 
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mediately  succeeding  the  last  Supply  Corps  selection  board  (convened  in  July 
1928)  which  considered  Commander  Helm,  Supply  Corps,  but  did  not  recommend 
him  for  advancement  in  its  report  as  approved  by  the  President.  This  was  in 
accordance  with  the  first  proviso  of  section  10  of  the  act  of  June  10,  1926,  which 
proviso  states  as  follows : 

“That  if  subsequently  selected  such  staff  officer  when  advanced  shall  have 
assigned  as  a new  running  mate  the  senior  line  officer  in  the  rank  to  which 
advanced  who  was  promoted  to  that  rank  [P.  12]  upon  recommendation 
of  the  line  selection  board  immediately  succeeding  the  last  staff  selection 
board  which  considered  such  staff  officer  but  did  not  recommend  him  for 
advancement  in  its  report  as  approved  by  the  President : * * *” 

Commander  Helm,  Supply  Corps,  contends  that  his  present  running  mate 
should  be  Captain  Bagley,  U.  S.  Navy,  instead  of  Commander  Deem,  U.  S. 
Navy,  citing  in  support  of  this  contention  opinion  of  the  Attorney  General 
of  December  5,  1930  (36  Op.  Atty.  Gen.  371),  in  the  case  of  Commander  Charles 
E.  Parsons,  Supply  Corps,  U.  S.  Navy  (see  C.  M.  O.  12,  1930,  p.  23).  How- 
ever, the  case  of  Commander  Parsons,  Supply  Corps,  differed  from  the  case 
of  Commander  Helm,  Supply  Corps,  in  one  material  respect  at  least,  in  that 
at  the  time  Commander  Parsons,  Supply  Corps,  was  selected  for  promotion 
and  promoted  to  the  rank  of  commander,  pursuant  to  the  recommendation 
of  a Supply  Corps  selection  board,  there  had  not  been  convened  any  line 
selection  board  following  the  Supply  Corps  selection  board  which  passed  over 
Commander  Parsons,  Supply  Corps.  Under  these  circumstances,  the  first  pro- 
viso of  selection  10  of  the  act  of  June  10,  1926,  did  not  apply  in  the  case 
of  Commander  Parsons,  Supply  Corps,  whereas  it  did  apply  in  the  case  of 
Commander  Helm,  Supply  Corps. 

Under  the  circumstances  in  the  case  of  Commander  Helm,  Supply  Corps, 
as  set  forth  above,  held  that  the  law  specifically  makes  Commander  James  M. 
Deem,  U.  S.  Navy,  the  present  running  mate  of  Commander  James  P.  Helm, 
Supply  Corps,  U.  S.  Navy,  and  since  he  is  not  now  eligible  for  selection  for 
promotion  to  the  grade  of  captain  of  the  line,  Commander  Helm,  Supply 
Corps,  is  not  now  eligible  for  selection  to  the  rank  of  captain  in  the  Supply 
Corps  (File:  OO-Helm,  Jas.  P/P17-2  (340310),  April  4,  1934). 


EXECUTIVE  DEPARTMENTS : services  rendered  by  one  for  another — reim- 
bursement for. 

Held,  that  under  the  provisions  of  section  601  of  title  VI  of  the  Economy 
Act  of  June  30,  1932  (47  Stat.  417),  as  construed  by  the  Comptroller  General 
(see  Comp.  Gen.  decisions  of  Nov.  11,  1932,  12  Comp.  Gen.  442,  444;  Nov.  24,  1933, 
13  Comp.  Gen.  150,  153;  Mar.  2,  1934,  13  Comp.  Gen.  234),  an  agreement  may 
be  legally  made  and  enforced  between  the  Navy  Department  and  another 
executive  department  wherein  the  Navy  Department  will  be  reimbursed  by 
the  department  receiving  the  services  for  allowances  and  expenses  of  certain 
naval  or  marine  officers  or  men  who  may  be  detailed  to  perform  duty  or  render 
services  under  the  direction  or  supervision  of  the  other  department  and  for 
the  benefit  of  the  other  department.  Further  held , that  in  order  to  [P.  13] 
insure  that  the  Navy  Department  will  be  reimbursed  as  agreed  there  should 
be  a written  order  or  agreement  signed  by  a responsible  administrative  officer 
of  the  Navy  Department  and  of  the  other  executive  department  concerned,  in 
advance  of  the  rendering  of  such  services,  and  that  said  agreement  should 
be  attached  to  the  request  for  transfer  of  appropriations  or  voucher  for  reim- 
bursement from  the  appropriation  of  the  executive  department  for  which  the 
services  are  rendered  to  the  credit  of  the  Navy  Department  (File:  MM  (1)/L16- 
9 (340421),  April  30,  1934). 


GASOLINE:  state  tax  on,  sold  to  navy  (Massachusetts). 

Sales  of  gasoline  on  Government  contract  to  a naval  officer,  acting  under 
authority  of  the  Navy  Department,  are  beyond  the  taxing  power  of  the  State 
of  Massachusetts,  irrespective  of  the  disposition  which  may  ultimately  be  made 
of  the  gasoline  by  the  United  States  or  its  instrumentalities.  Furthermore, 
the  Massachusetts  statute  providing  for  the  taxation  of  sales  of  gasoline  and 
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certain  other  motor-vehicle  fuel,  being  in  terms  limited  in  its  application  to 
sales  made  in  the  Commonwealth,  necessarily  excludes  sales  made  in  places 
under  the  exclusive  jurisdiction  of  the  United  States  (File:  JJ7-6/L14-L 
(340402)  April  6,  1934,  citing  Standard  Oil  Company  of  California,  Appellant, 
v.  The  People  of  the  State  of  California  (291  U.  S.  242),  and  cases  cited  there- 
in—J.  A.  G.). 


LANDS : PRIVATELY  OWNED — LETTER  GRANTING  NAVY  DEPARTMENT  PERMISSION  TO 

CONSTRUCT,  OPERATE,  AND  MAINTAIN  RAILROAD  TRACK  OVER  SUFFICIENCY  OF. 

Permit  dated  April  5,  1933,  was  executed  by  the  Virginian  Railway  Com- 
pany and  accepted  by  the  Secretary  of  the  Navy  on  the  part  of  the  United 
States,  whereby  the  Navy  Department  was  granted  permission  to  use  for 
dumping  and  burning  waste  materials  a certain  portion  of  the  railway  com- 
pany’s property,  including  access  thereto.  Permission  was  subsequently 
granted  by  said  railway  company’s  letter  of  March  20,  1934,  for  the  Navy 
Department  to  construct,  operate,  and  maintain  at  its  own  expense  a track 
extending  from  the  Virginian  Railway  connection  at  a point  on  the  naval 
operating  base,  Hampton  Roads,  Va.,  over  the  property  of  the  company  to 
the  dumping  ground. 

Held,  that  this  letter  of  March  20,  1934,  was  amendatory  to  the  permit  of 
April  5,  1933,  and  sufficient  for  the  purpose  contemplated  (File:  NA8/JR 
(340330),  April  14,  1934). 


[P.  14]  MISCONDUCT:  automobile  accident;  evidence  of  intoxication. 

An  enlisted  man,  while  on  authorized  liberty,  was  injured  when  the  auto- 
mobile he  was  driving  collided  with  another  automobile.  The  injury,  which 
was  diagnosed  at  the  naval  hospital  to  which  he  was  taken  as  “Wound,  lacerated, 
right  mastoid  region,”  was  considered  due  to  his  own  misconduct. 

Patient  made  a statement  in  rebuttal  to  the  effect  that  on  the  day  of  the 
accident,  while  visiting  a shipmate  on  shore,  he  drank  three  or  four  bottles 
of  brewery  beer.  He  started  driving  back  to  town  and  at  the  intersection 
of  two  streets,  a car  came  directly  toward  him  on  the  right-hand  side  of  the 
street.  In  order  to  avoid  a collision  he  was  forced  to  drive  over  to  the  ex- 
treme right  of  the  street,  and  in  so  doing  his  machine  side-swiped  a car 
parked  along  the  street.  He  claimed  that  he  was  in  full  possession  of  all 
of  his  faculties  at  the  time  of  the  accident  and  upon  admission  to  the  hospital, 
and  therefore  denied  that  the  injury  was  sustained  as  the  result  of  his  own 
misconduct. 

Patient  was  given  a preliminary  hearing  in  the  local  court  on  the  charge 
of  violating  the  Vehicle  Act  of  the  State  and  after  the  hearing  the  case  was 
dismissed  by  reason  of  insufficient  evidence,  and  he  was  discharged. 

Medical  examination  of  patient  when  admitted  to  the  hospital  showed  defi- 
nite evidence  of  his  having  indulged  in  intoxicating  liquor  and  although  his 
blood  alcohol  showed  only  1 mgm.  per  c.  c.,  it  was  considered  that  he  should 
not  have  been  attempting  to  drive  an  automobile.  On  the  other  hand,  from 
the  evidence  presented,  it  appeared  that  patient  was  exercising  the  normal 
caution  and  prudence  in  operating  a motor  vehicle  on  a public  highway  at 
the  time  the  injury  was  sustained  and  it  further  appeared  doubtful  whether 
the  collision  was  attributable  to  his  intemperate  use  of  intoxicating  liquor. 

From  the  facts  presented  in  the  case,  held  that  the  disability  under  con- 
sideration was  not  the  result  of  patient’s  own  misconduct  (File:  MM-Robbins, 
John  W/P2-5  (2)  (340404),  April  12,  1934). 


PROJECTILES : procurement  by  navy  from  naval  gun  factory,  government 

NAVY  YARDS  AND  ARSENALS  OF  THE  WAR  DEPARTMENT  WITHOUT  INVITING  PRO- 
POSALS FROM  COMMERCIAL  FIRMS. 

Held : (a)  That  the  Bureau  of  Ordnance  may  place  orders  with  the  Naval 
Gun  Factory  or  Government  navy  yards  for  the  manufacture  of  projectiles 
without  inviting  proposals  from  commercial  firms  if  time  and  facilities  permit 
of  their  manufacture  at  such  Government  establishments  and  when  such  manu- 
facture, in  the  judgment  of  the  Secretary  of  the  Navy,  will  not  involve  an 
appreciable  increase  in  cost  to  the  Government ; and 
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[P.  15]  (&)  That  the  Bureau  of  Ordnance  may  procure  projectiles  from  any 

of  the  arsenals  of  the  War  Department  under  the  same  conditions  prescribed  in 
(a)  above  (File:  S78-1/L8-2  (340322),  April  24,  1934,  considering  current 
naval  appropriation  act  approved  March  3,  1933  ( 47  Stat.  1521-1540;  distinguish- 
ing case  of  E.  W.  Bliss  Co.  y.  United  States,  74  Ct.  Cls.  14;  citing  33  Op.  Atty. 
Gen.  327-329). 


PROMOTION : marine  corps — limitation  on  number  of  names  to  be  placed  on 

ELIGIBLE  LISTS. 

Question  whether  a limitation  may  be  placed  on  the  number  of  names  to  be 
included  in  the  eligible  lists  prepared  annually  by  boards  of  general  officers 
of  the  Marine  Corps,  which  lists  were  authorized  by  the  act  of  March  4,  1925 
(43  Stat.  1272). 

Provisions  of  the  aforesaid  act  of  March  4,  1925,  relative  to  these  eligible 
lists  do  not  place  any  limitation  on  the  number  of  officers  whose  names  may 
appear  thereon.  (See  title  34,  United  States  Code,  sections  630,  624,  and  684.) 
However,  the  lists  prepared  by  the  boards  do  not  become  eligible  lists  until 
approved  by  the  President.  The  boards  merely  act  in  an  advisory  capacity 
to  the  President  and  until  the  submitted  lists  have  been  approved  by  him  they 
have  no  legal  effect.  Since  the  power  of  review  of  the  submitted  lists  is  in  the 
President,  he  may  disapprove  them  in  the  exercise  of  his  discretion  and  in 
disapproving  he  may,  of  course,  state  his  reasons  for  his  action.  In  this  man- 
ner he  may  adopt  as  his  policy  the  disapproval  of  any  list  submitted  by  said 
boards  which  contains  the  names  of  more  than  a certain  number  of  colonels 
of  the  line,  or  because  it  contains  the  names  of  colonels  who  had  less  than  a 
certain  number  of  years  service  in  grade.  Held,  that  should  the  President 
announce  that  lists  submitted  which  do  not  conform  to  his  stated  policy  would 
not  receive  his  approval,  it  would  be  appropriate  to  include  a statement  to  that 
effect  in  the  precepts  convening  the  boards  (File:  OA2/A17-32  (340316),  April 
6,  1934). 


RETIREMENT : officers  of  the  navy  ; date  of,  changed  by  secretary  of  the 

NAVY  AFTER  APPROVAL  BY  THE  PRESIDENT. 

The  law  requires  that  before  an  officer  of  the  Navy  may  be  retired  on  the 
ground  that  he  is  physically  incapacitated  for  active  service  the  “decision”  rf 
the  retiring  board  to  that  effect  must  be  approved  by  the  President  (34  U.  S. 
Code,  sec.  417),  and  it  further  requires  that  if  the  board’s  decision  be  approved 
by  the  President  the  officer  “shall”  be  retired  from  active  service  with  retired 
pay.  There  is  nothing  in  the  statutes  which  prescribes  when  the  actual  retire- 
ment of  the  officer  shall  take  place  or  which  requires  that  the  President  shall 
in  each  case  personally  fix  the  [P.  16]  date  on  which  it  is  to  be  accomplished 
Although  the  President  approved  of  the  date  on  which  the  Secretary  of  the 
Navy  proposed  to  transfer  an  officer  to  the  retired  list,  this  approval  being 
given  at  the  same  time  that  he  approved  of  the  board’s  decision  respecting  the 
officer’s  physical  disability,  held  that  the  action  of  the  Secretary  of  the  Navy 
in  changing  such  date  is  to  be  regarded  as  a modification  of  the  date  by  the 
President  himself,  speaking  through  the  head  of  the  proper  department.  This 
principle  applies  whether  the  retirement  is  for  physical  disability  or  for  length 
of  service  (File:  00/P19-2  (340403),  April  3,  1934,  citing  Denhy  v.  Berry , 263 
U S.  29,  33 ; 7 Op.  Atty.  Gen.  453,  481 ; 6 Comp.  Dec.  61 ; 7 Op.  Atty.  Gen.  477, 
478;  148  U.  S.  84;  150  U.  S.  517). 


TAXATION:  federal  taxes  imposed  by  revenue  aot  of  1932 — application  to 

SUPPLIES  FOR  U.  S.  NAVAL  RESERVE. 

The  question  whether  the  Federal  tax  imposed  by  title  IV  of  the  Revenue  Act 
of  1932  (47  Stat.  259),  as  amended  by  the  act  of  June  16,  1933  (48  Stat.  254), 
is  applicable  to  gasoline  purchased  for  the  United  States  Naval  Reserve  as  a 
charge  to  naval  appropriations,  is  primarily  one  of  fact.  If  the  existing  prac- 
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tice  of  the  United  States  Naval  Reserve  conforms  to  that  of  the  National 
Guard  and  the  moneys  appropriated  for  the  Naval  Reserve  are  actually  turned 
over  to  a State  officer  by  the  Navy  in  such  a manner  that  the  funds  are  no 
longer  Federal  funds  but  become  in  fact  State  funds  and  the  person  making 
disbursements  is  in  reality  a State  officer  accountable  to  the  United  States  only 
in  case  he  pays  the  funds  for  purpose  other  than  those  for  which  appropriated, 
then  sales  of  gasoline  to  the  United  States  Naval  Reserve  would  not  be  subject 
to  the  Federal  tax  imposed  by  the  Revenue  Act  of  1932  as  amended  (File: 
JJ7-6/L14-1  (331110),  April  5,  1934,  citing  art.  IX  of  Regulation  44  issued  by 
the  Commissioner  of  Internal  Revenue  pursuant  to  section  628  of  said  Revenue 
Act  of  1932,  as  amended  by  regulations  issued  by  the  Commissioner  of  Internal 
Revenue,  October  25,  1933  (T.  D.  4399;  13  Comp.  Gen.  118). 


TRAVEL:  expenses — reimbursement  of,  officer  traveling  in  own  automobile 

FOR  PURPOSE  OF  SERVING  SUBPENAS. 

Claim  was  submitted  by  an  officer  of  the  Marine  Corps  for  reimbursement 
of  expenses  incurred  in  serving  subpenas,  the  travel  involved  having  been  made 
in  the  officer’s  personally  owned  automobile. 

[P.  17]  The  facts  in  this  case  disclosed  that  the  requirements  of  section  453, 
Naval  Courts  and  Boards,  1923,  had  not  been  complied  with  in  that  the  president 
of  the  general  court  martial  in  the  case  under  consideration  did  not  address  the 
necessary  letter  requesting  that  claimant  or  any  other  person  be  designated  to 
perform  the  travel  involved  for  the  purpose  of  serving  the  desired  witnesses  with 
subpenas,  and  that  necessary  transportation  and  subsistence  be  furnished.  Fur- 
thermore, no  evidence  was  presented  by  claimant  in  the  form  of  official  orders, 
duly  endorsed,  to  show  that  he  was  directed  to  perform  the  traved  specified  in  his 
claim  and  authorizing  the  use  of  his  personally  owned  automobile  for  that 
purpose. 

In  view  of  the  foregoing,  the  claim  in  question  was  disapproved  (File  MM- 
Marx,  Norbert  J/A17-20  ( 340403),  April  17,  1934,  citing  art.  1810  (1),  Navy 
Regs.,  1920;  Comp.  Gen.  decision  of  May  22,  1931,  A-36437). 


WORDS  AND  PHRASES  : subsistence — interpretation  of,  as  used  in  contracts 

FOR  NAVAL  VESSELS. 

In  connection  with  trials  before  delivery,  contracts  for  naval  vessels  provide 
that  “all  the  costs  of  all  trials  prior  to  the  preliminary  acceptance  of  the  vessel, 
including  the  subsistence  of  all  persons  ordered  by  the  Department  to  proceed  on 
the  vessel  for  the  purpose  of  the  trials,  shall  be  at  the  contractor’s  expense.” 

Accordingly,  from  the  time  of  the  beginning  of  the  preliminary  trials  to  their 
completion,  all  expenses  in  connection  therewith,  including  the  expenses  of  the 
trial  board  and  its  assistants,  are  assumed  by  the  contractor.  If  it  is  not  prac- 
ticable to  furnish  lodgings  and  subsistence  on  board  the  vessel  at  any  time  within 
the  period  from  the  beginning  to  the  conclusion  of  the  trials,  the  contractor  is 
chargeable  with  the  responsibility  for  furnishing  such  accommodations  and 
subsistence  under  the  terms  of  the  contract  (File:  S8/L16-8  (340324),  April  9, 
1934). 

C.  M.  O.  5—1934 

[P.  4]  1.  DRUNKENNESS : incapacity  for  proper  performance  of  duty—” 
opinion  evidence  in  re. 

2.  EVIDENCE : character,  in  mitigation — introduction  of. 

3.  CHARGES  AND  SPECIFICATIONS : pleading  the  evidence. 

4.  EVIDENCE:  insufficient — prima  facie  case  not  established;  find 

INGS  ON  CHARGE  AND  SPECIFICATION  THEREUNDER  SET  ASIDE. 

5.  DISMISSAL:  resignation  to  escape. 

Lieutenant  (Junior  Grade)  James  V.  Rigby,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commandant,  fourteenth  naval  district  and  Navy 
Yard,  Pearl  Harbor,  T.  II..  at  the  Navy  Yard,  Pearl  Harbor,  T.  H.,  on  February 
16,  1934,  and  was  convicted  of  the  following  charges : 
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Charge  I. — Drunkenness  (2  specifications — 1,  not  proved;  2,  proved)  ; 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman  (specification 
proved  in  part — creating  disturbance  and  being  conspicuous  in  public  cafe). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

On  February  27,  1934,  the  convening  authority  placed  the  following  remarks  on 
the  record: 

(1)  “In  regard  to  the  finding  on  the  second  specification  of  charge  I,  In- 
toxication, several  witnesses  testified  directly  to  the  effect  that  the  accused 
was  in  a condition  unfit  for  duty.  This  testimony  was  improper  (Court- 
Martial  Order  No.  7,  1932,  p.  7)  ; however,  no  objection  was  made  to  it,  and, 
in  the  opinion  of  the  convening  authority,  the  other  evidence  was  sufficient  to 
sustain  the  finding  on  that  specification  as  well  as  the  other  findings,  which 
are  in  such  detail  as  to  indicate  most  careful  consideration. 

(2)  “The  method  of  introducing  the  record  of  the  accused  without  either 
reading  therefrom  or  having  the  witness  testify  [P.  5]  as  to  the  general 
tenor  thereof  was  irregular,  but  as  it  was  the  act  of  the  accused,  it  cannot 
be  said  to  have  prejudiced  his  rights.  Occurring  after  the  findings,  it  could 
not  affect  the  same.  Having  been  examined  and  considered  by  the  court, 
it  was  examined  and  considered  by  the  convening  authority  and  is  being 
returned  with  the  proceedings  to  the  Navy  Department  so  as  to  be  available 
to  the  reviewing  authority  and  the  President  in  considering  the  sentence. 

“Subject  to  the  above,  the  proceedings,  findings,  and  sentence  of  the  general 
court  martial  in  the  foregoing  case  of  Lieutenant  (Junior  Grade)  James  V. 
Rigby,  U.  S.  Navy,  are  approved,  and,  in  conformity  with  article  53  of  the 
Articles  for  the  Government  of  the  Navy,  the  record  is  respectfully  referred 
to  the  Secretary  of  the  Navy  for  transmission  to  the  President.” 

(3)  In  his  action  on  this  case  dated  April  7,  1934,  the  Judge  Advocate  Gen- 
eral referred  to  the  specification  under  charge  II  as  originally  drawn,  and 
stated  that  while  it  is  necessary  to  allege  facts  constituting  the  offense  in  suffi- 
cient detail  to  show  that  an  offense  has  been  committed  (citing  sec.  200,  N.  C.  & 
B.,  1923 ; C.  M.  O.  9,  1928,  p.  4) , this  specification  alleged  in  too  minute  detail 
all  the  circumstances  surrounding  the  accused’s  action.  The  undesirability  of 
unnecessarily  pleading  the  evidence  is  shown  in  section  202,  Naval  Courts  and 
Board. 

(4)  As  found  proved,  the  allegations  in  the  specification  of  charge  II  con- 
stituting the  offense  were  that  the  accused,  in  a public  restaurant,  in  the  pres- 
ence of  enlisted  men,  (1),  wrestled  and  tussled  with  enlisted  men  of  the  naval 
service;  (2),  being  in  a dirty  and  disheveled  condition,  as  to  appearance,  wil- 
fully and  without  justifiable  cause,  remained  in  said  restaurant  until  removed  in 
the  shore  patrol  wagon;  and  (3),  lost  physical  control  of  himself  and  fell  from 
the  stool  on  which  he  was  sitting,  prone  to  the  floor,  from  which  position  he 
was  assisted  by  an  enlisted  man  of  the  naval  service.  These  allegations  were 
sufficient  to  support  the  charge  of  “Conduct  unbecoming  an  officer  and  a gentle- 
man.” However,  as  to  the  allegation  that  the  accused  wrestled  and  tussled  with 
enlisted  men  of  the  Navy,  there  was  no  evidence  to  indicate  that  his  action  was 
without  justifiable  cause  and  without  proof  of  that  essential  element  a prima 
facie  case  was  not  established  (citing  secs.  323,  326,  330,  and  332,  N.  C.  & B., 
1923).  Aside  from  the  failure  of  the  prosecution  to  prove  that  essential  element, 
there  was  evidence  which  might  reasonably  indicate  that  the  action  of  the 
accused  was  not  wilful  and  unjustifiable.  There  was  nothing  in  the  specifica- 
tion nor  in  the  evidence  to  show  that  the  loss  of  physical  control  could  be 
attributed  to  the  accused’s  reprehensible  conduct.  The  above  remarks  applied 
with  equal  force  to  the  allegation  that  the  accused  remained  in  the  restaurant 
in  a dirty  and  disheveled  condition. 

[P.  6]  For  the  reasons  given,  the  Judge  Advocate  General  recommended  that 
the  findings  on  charge  II  and  the  specification  thereunder  be  set  aside.  Subject 
to  the  foregoing  remarks  and  recommendation,  opinion  expressed  that  the  pro- 
ceedings, findings  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  were  legal. 

(5)  On  April  16,  1934,  the  accused  tendered  his  resignation  as  an  officer  in 
the  U.  S.  Navy,  which  was  accepted  by  the  Secretary  of  the  Navy  on  May  9, 
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1934,  by  direction  of  the  President,  to  take  effect  on  May  31,  1934,  for  the  good 
of  the  service. 

On  May  31,  1934,  the  Acting  Secretary  of  the  Navy  approved  the  remarks  and 
recommendation  of  the  Judge  Advocate  General  and  accordingly  set  aside  the 
findings  on  charge  II  and  the  specification  thereunder.  Inasmuch  as  the  resig- 
nation of  Lieutenant  (Junior  Grade)  James  V.  Rigby,  U.  S.  Navy,  had  been 
accepted  as  aforesaid,  no  further  action  was  taken  in  the  case. 


CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing  to 

ALLEGE  AN  OFFENSE/  FAILURE  TO  PAY  PRIVATE  DEBT  AFTER  BEING  WARNED  BY 

company  commander;  Summary  court  martial. 

SETTING  ASIDE:  proceedings,  finding,  and  sentence — specification  fatally 

DEFECTIVE. 

LAWFUL  ORDER : direction  to  pay  private  debt. 

A summary  court-martial  specification  alleged,  in  effect,  that  accused,  an 
enlisted  man  of  the  Marine  Corps,  being  justly  indebted  to  a certain  jewelry 
company  in  the  sum  of  $12,  the  balance  of  a debt  of  $21,  although  often  warned 
by  his  company  commander  to  pay  said  balance  of  said  debt,  neglected  and 
failed  to  pay  said  debt,  or  any  part  thereof. 

The  specification  referred  to  above  contained  no  allegation  to  the  effect  that 
the  accused  was  indifferent  to  requests  by  his  creditor,  nor  did  it  contain  any 
averments  of  other  facts  which  could  be  taken  to  constitute  a dishonorable 
neglect  on  his  part  to  meet  a just  obligation.  The  mere  nonpayment  of  a debt  to 
a citizen  is  not  sufficient  to  constitute  a violation  of  any  law,  regulation,  or 
custom  of  the  service  of  which  judicial  notice  can  be  taken  by  a naval  court 
martial.  It  is  only  when  the  nonpayment  continues  under  such  circumstances 
that  it  is  in  fact  a dishonorable  neglect  and  results  in  discredit  being  cast  upon 
the  man  and  the  naval  service  that  it  can  be  said  to  be  an  offense.  In  other 
words,  when  an  irregularity  is  one  not  specifically  covered  by  law,  it  must  fall 
under  one  of  the  general  charges  such  as  “Conduct  to  the  prejudice  of  good 
order  and  discipline.”  In  such  cases  the  facts  alleged  must  be  such  as  to  estab- 
lish that  [P.  7]  the  irregularity  is  of  such  a nature  that  it  is  directly,  and 
not  just  indirectly  or  remotely,  prejudicial  to  good  order  and  discipline  (sec. 
272,  N.  C.  & B„  1923). 

The  allegation  in  the  specification  referred  to  above  that  the  accused  had 
been  often  warned  by  his  company  commander  to  pay  his  debt  to  said  jewelry 
company  added  nothing  thereto.  A neglect  to  comply  with  a direction  to  do 
something  not  military  but  civil  in  its  nature  (an  order  to  perform  which 
would  not  be  a “lawful  order,”  in  the  sense  of  article  4,  Articles  for  the  Govern- 
ment of  the  Navy)  would  not  be  a neglect  to  the  prejudice  of  good  order  and 
military  discipline  (vol.  II,  Winthrop’s  Military  Law  and  Precedents,  2d  ed., 
p.  1123). 

In  view  of  the  above,  held  that  the  specification  was  fatally  defective  in  that 
it  did  not  allege  an  offense  (citing  sec.  210,  N.  C.  & B.,  1923).  Accordingly, 
the  Secretary  of  the  Navy  directed  that  the  finding  and  sentence  in  the  case 
be  set  aside.  Attention  was  invited  to  the  fact  that  the  accused  in  this  case 
might  be  again  brought  to  trial  on  a specification  properly  drawn,  as  proceed- 
ings under  a fatally  defective  specification  do  not  constitue  former  jeopardy 
(File:  MM-Pierceall,  Lewis/ A17-21  (340525),  May  25,  1934). 


1.  CHARGES  AND  SPECIFICATIONS:  specification!  defective,  failing  to 

ALLEGE  AN  OFFENSE ; THEFT  ; SUMMARY  COURT  MARTIAL. 

2 SUMMARY  COURTS  MARTIAL:  place  of  convening. 

3.  SAME : immediate  superior  in  command. 

(1)  A summary  court-martial  specification  alleged  theft  by  the  accused  of  a 
blue  uniform  from  the  possession  of  another  enlisted  man,  but  did  not  allege 
ownership  of  the  stolen  property. 

An  essential  element  of  the  charge  of  theft  is  an  allegation  of  the  ownership 
of  the  stolen  property.  The  allegation  of  ownership  is  requisite  to  negative 
any  right  of  possession  on  the  part  of  the  accused  and  to  describe  the  property 
as  definitely  as  possible  so  as  effectually  to  protect  the  accused  against  a second 
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prosecution  based  on  the  same  transaction.  To  allege  disturbance  of  possession, 
without  more,  is  insufficient,  and  cannot  be  construed  to  include  ownership. 
Since  the  specification  in  this  case  failed  to  set  out  any  plea  of  ownership,  held 
that  it  was  fatally  defective  (citing  C.  M.  O.’s  60,  1920,  p.  16;  1,  1925,  p.  9; 
4,  1925,  p.  22). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, finding,  and  sentence  in  this  case  be  set  aside.  However,  attention  was 
invited  to  the  fact  that  the  accused  might  again  be  brought  to  trial  on  a specifica- 
tion properly  drawn,  as  proceedings  upon  a fatally  defective  specification  do  not 
constitute  former  jeopardy  (citing  sec.  649,  N.  C.  & B.,  1923). 

(2)  The  precept  in  this  case  ordered  the  court  to  convene  on  board  the  U.  S.  S. 
Kane,  but  the  proceedings  were  conducted  on  board  the  U.  S.  S.  Hatfield.  A sum- 
mary court  martial  [P.  8]  is  bound  to  the  terms  of  the  order  by  which  it  is 
convened,  and  is  not  authorized  to  meet  at  a place  other  than  that  designated  by 
the  convening  authority.  Where  circumstances  require  a change,  the  authority 
of  the  convening  authority  must  be  obtained  by  the  court  for  such  change,  and 
the  letter  of  the  convening  authority  containing  such  authorization  should  be 
included  with  the  record  of  proceedings.  (In  this  connection  see  File : NB2/A17- 
11  (310422),  May  20,  1931.) 

(3)  The  convening  authority  in  this  case  also  approved  the  record  as  immediate 
superior  in  command.  Such  procedure  has  been  held  to  be  not  in  accordance 
with  requirements  of  article  32,  Articles  for  the  Government  of  the  Navy,  where 
the  officer  approving  the  record  is  not  also  senior  officer  present.  Where  he  is 
senior  officer  present,  he  should  approve  the  record  as  such  and  not  as  immediate 
superior  in  command  (citing  sec.  960,  note  88,  N.  C.  & B.,  1923 ; Naval  Digest,  1916, 
p.  615,  par.  38;  C.  M.  O.  6,  1930,  p.  12;  File:  MM-Freeze,  James  T/A17-21 
(340509),  May  9,  1934). 


1.  CHARGES  AND  SPECIFICATIONS : sfecifi cation  defective,  lack  of  par- 

_ TICULARITY — SITUS  OF  OFFENSE;  SUMMARY  COURT  MARTIAL. 

2.  INTOXICANTS:  possession  of — allegation  of  offense. 

A summary  court  martial  specification  alleged  that  accused  while  “serving  with 
the  Second  Battalion,  Fleet  Marine  Forces,  U.  S.  S^  Antares,  did,  on  or  about 
April  6,  1934,  knowingly,  wilfully,  without  proper  authority,  and  not  for  author- 
ized medical  purposes,  keep  in  his  possession  in  a tent  of  the  camp  area  of  said 
battalion,  intoxicating  liquor.” 

(1)  Held,  that  the  above  specification  failed  to  set  forth  with  particularity  the 
situs  of  the  offense  intended  to  be  alleged.  However,  in  consideration  of  the  fact 
that  the  accused  made  no  objection  and  pleaded  guilty,  and  certain  other  cir- 
cumstances surrounding  this  case,  further  held  that  the  proceedings  and  finding  on 
this  specification  should  not  be  set  aside. 

(2)  Article  118,  U.  S.  Navy  Regulations,  1920  (letter  Secretary  of  the  Navy  to 
all  ships  and  stations,  March  20,  1934,  File : OP  13  over  A2-1  (340119) ),  prohibits 
the  possession  of  intoxicating  liquor,  not  for  authorized  medical  purposes,  within 
places  ashore  under  the  jurisdiction  of  the  Navy  Department,  only  when  such 
places  “are  located  in  States,  Territories,  or  insular  possessions  in  which  the  pos- 
session or  use  of  such  liquor  for  drinking  purposes  is  not  permitted  by  law.” 
This  regulation  was  qualified  by  Navy  Department  General  Order  No.  244,  which 
restricted  the  possession  and  use  of  intoxicating  liquors  for  beverage  purposes  at 
shore  establishments  under  the  jurisdiction  of  the  Navy  Department  to  certain 
places  stated  in  said  general  order.  Consequently,  to  avoid  in  the  future  the  pos- 
sibility of  legal  complications  [P.  9]  in  offenses  of  this  nature,  it  was  considered 
desirable  to  allege  the  situs  in  such  a manner  as  to  indicate  the  State  and  to  show 
that  the  location  of  the  intoxicating  liquor  was  not  at  one  of  the  specific  places 
excepted  by  the  above  general  order  (File:  MM-Gurley,  Fred  L/A17-21  (340531), 
May  31,  1934). 


ENLISTMENT : expiration  of,  prior  to  trial  by  court  martial  ; reduction  in 

RATING  INCLUDED  IN  SENTENCE. 

Where  an  accused’s  enlistment  expired  prior  to  his  return  to  the  naval  service 
and  his  trial  for  the  offense  committed,  and  the  sentence  adjudged  included 
reduction  in  rating,  held  that  that  part  of  the  sentence  relating  to  reduction  in 
219891— 40— vol.  2 48 
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rating  was  a nullity  (File:  MM-Yarbrough,  Ahron  A/A17-20  (340511),  May 
19,  1934,  approved  May  26,  1934,  citing  CMO  3,  1931,  p.  16). 


1.  EVIDENCE,  DOCUMENTARY : hearsay — money  order  tracer  ; effect  of 

FAILURE  TO  REPEAT  OBJECTION. 

2.  CONFESSIONS:  extra-judicial — sufficiency  of. 

3.  SETTING  ASIDE : findings  on  charge  and  specification  thereunder — in- 

sufficiency OF  EVIDENCE. 

4.  SENTENCES  : confinement — policy  including  where  only  offense  failure 

of  enlisted  man  to  pay  debts. 

5.  SAME : exceeding  legal  limitation — falsehood. 

An  accused  was  convicted  of  two  charges,  (I)  Falsehood,  and  (II)  Conduct 
to  the  prejudice  of  good  order  and  discipline  (three  specifications  proved  involv- 
ing failure  to  pay  just  indebtedness).  He  was  sentenced  to  reduction  in  rating, 
confinement  for  a period  of  twelve  months,  a dishonorable  discharge  and  acces- 
sories. 

(1)  The  gist  of  the  offense  under  charge  I was  an  alleged  false  statement  by 
accused  that  he  had  mailed  a U.  S.  postal  money  order  bearing  a certain  serial 
number  to  the  Indianapolis  Public  Welfare  Loan  Association  of  Indianapolis, 
Ind.  In  attempting  to  establish  the  falsity  of  the  above  statement,  the  prosecu- 
tion introduced  in  evidence  a U.  S.  Post  Office  Form  No.  6193  to  show  that 
the  payee  of  the  money  order  in  question  was  one  Elsie  Patterson,  and  not  the 
payee  claimed  by  the  accused. 

The  accused  objected  to  the  introduction  of  this  form  (money  order  tracer) 
as  evidence  on  the  ground  that  it  was  hearsay,  not  the  best  evidence,  and  not 
properly  authenticated,  to  which  objection  the  judge  advocate  replied.  The 
objection  was  not  sustained  and  the  form  was  admitted  in  evidence. 

Held , that  the  above  ruling  of  the  court  was  erroneous.  The  introduction 
of  the  money  order  tracer  form  violated  the  rule  of  evidence  respecting  the 
inadmissibility  of  hearsay  evidence  (secs.  346  and  388,  N.  C.  & B.,  1923)  ; fur- 
thermore, it  was  not  [P.  10]  properly  admissible  under  any  of  the  exceptions 
to  hearsay  rule  (considering  secs.  383,  389,  390,  N.  C.  & B.,  1923).  See  in  con- 
nection with  the  foregoing  holding  C.  M.  O.  2,  1921,  p.  20;  C.  M.  O.  11,  1925, 
pp.  11-14 ; C.  M.  O.  8,  1929,  p.  11. 

Another  money  order  tracer  form  covering  the  same  money  order  was  admit- 
ted in  evidence  for  the  prosecution  without  objection  on  the  part  of  the  accused, 
which  form  gave  more  complete  information  as  to  the  payee  of  the  money 
order.  Held,  that  this  document  had  no  more  evidential  value  than  the  one 
previously  referred  to.  Failure  on  the  part  of  the  accused  to  object  to  the 
introduction  of  this  document  cannot  be  construed  as  rendering  it  admissible  in 
evidence  (citing  C.  M.  O.  6,  1929,  p.  11). 

(2)  The  only  other  evidence  in  support  of  this  charge  was  a deposition  of 
the  credit  manager  of  the  Indianapolis  Public  Welfare  Loan  Association  of 
Indianapolis,  Ind.,  to  the  effect  that  the  money  order  in  question  was  not 
received  by  his  company,  and  an  extrajudicial  confession  by  the  accused.  The 
statement  of  the  credit  manager  could  not  be  construed  as  proof  that  such  a 
money  order  was  not  “mailed”  by  the  accused,  which  allegation  it  was  incum- 
bent upon  the  prosecution  to  establish,  and  the  extrajudicial  confession  of 
accused  was  not  sufficient,  by  itself,  to  convict  the  accused. 

(3)  In  view  of  the  foregoing,  there  was  an  insufficiency  of  evidence  disclosed 
by  the  record  to  warrant  a finding  of  guilty  on  the  the  first  charge.  Accord- 
ingly, the  findings  on  charge  I and  the  specification  thereunder  were  set  aside. 

(4)  Since  the  findings  on  charge  I and  the  specification  thereunder  were 
set  aside,  that  portion  of  the  sentence  relating  to  confinement,  with  correspond- 
ing accessories,  was  likewise  set  aside.  The  remaining  charge  of  “Conduct  to 
the  prejudice  of  good  order  and  discipline”  contained  offenses  involving  the 
failure  on  the  part  of  the  accused  to  pay  just  indebtedness,  and  while  such 
offenses  are  military  in  character,  they  should  not  be  made  the  basis  for  in- 
cluding periods  of  confinement  in  sentences  imposed  as  the  result  of  convictions 
of  such  offenses.  In  other  words,  the  Navy  Department  should  not  approve 
sentences  involving  confinement  where  the  military  offenses  are  based  on  the 
failure  of  enlisted  men  to  pay  debts.  This  view  is  substantiated  by  the  fact 
that  similar  offenses  involving  officers  of  the  naval  service  are  laid  under  the 
charge  “Conduct  unbecoming  an  officer  and  a gentleman,”  the  limit  of  punish- 
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ment  for  which  extends  only  to  dismissal  without  any  imprisonment  involved. 
In  this  connection,  see  Court-Martial  Order  No.  5,  1929,  pages  7-9. 

(5)  It  was  pointed  out  that,  had  charge  I been  properly  proved  in  this  case, 
in  view  of  the  remarks  under  (4)  above,  the  period  of  confinement  adjudged 
would  have  been  legally  [P.  11]  excessive  for  charge  I,  as  the  maximum 
period  of  confinement  for  that  charge  is  six  months  (File:  MM-Patterson, 
Purcell  L/A17-20  (340403),  April  30,  1934,  approved  May  12,  1934). 


1.  EVIDENCE:  HEARSAY OBJECTIONS  TO  J SUMMARY  COURT  MARTIAL. 

2.  REVISION : return  of  record  of  proceedings  for,  by  convening  authority — 

POWERS  IN  RE. 

3.  NEW  TRIAL:  accused  afforded  opportunity  to  request  after  consulting 

COUNSEL — PREJUDICIAL  ERROR. 

Where  an  accused  was  on  trial  for  theft  of  Government  property  and  selling 
Government  property  which  he  knew  had  been  stolen,  a prosecution  witness 
was  recalled  to  the  stand  and  gave  testimony  in  response  to  questions  by  the 
court  to  the  effect  that  the  accused  owed  sundry  debts.  This  testimony  was 
clearly  hearsay.  After  each  answer  of  this  witness  which  included  hearsay  the 
accused  objected  to  the  testimony  on  the  ground  that  it  was  hearsay.  The 
record  of  the  trial  proceedings  showed  no  ruling  on  any  of  these  objections. 
Instead  the  record  showed  that  the  witness  was  allowed  to  continue  his  hearsay 
testimony. 

The  convening  authority  ordered  the  court  to  reconvene  for  the  purpose  of 
reconsidering  the  findings  and  sentence,  excluding  from  consideration  the 
hearsay  evidence  above  referred  to.  The  court  in  its  proceedings  in  revision 
set  forth  on  the  record  that  the  correct  question  asked  by  the  court  should 
read:  “I  asked  you  what  you  know  about  his  financial  affairs  and  not  what 
you  heard.”  which  instructions,  it  was  stated,  were  intended  to  sustain  the 
objection  then  under  consideration  and  all  future  objections  to  hearsay  evi- 
dence by  that  witness,  given  at  that  time.  It  was  further  stated  that  in  con- 
sidering the  findings  and  sentence  the  court  excluded  all  evidence  that  appeared 
in  the  record  which  might  be  considered  hearsay.  The  court  adhered  to  its 
former  findings  and  the  former  sentence. 

(1)  Held,  that  the  court  erred  (1)  in  failing  to  treat  each  objection  referred 
to  above  as  a motion  to  strike  out  the  testimony  to  which  objection  was  made 
(C.  M.  O.  49,  1915,  p.  14,  par.  5)  ; (2)  in  failing  to  rule  on  each  objection  when 
made  (N.  C.  & B.,  1923,  sec.  476)  ; and  (3)  in  failing  to  strike  out  testimony 
which  was  clearly  hearsay  (N.  C.  & B.,  1923,  sec.  346). 

(2)  The  power  of  the  convening  authority  in  returning  the  record  to  the 
court  was  limited  to  a revision  of  its  findings  or  sentence  and  the  correction  of 
clerical  errors  and  clerical  omissions  in  the  record  of  proceedings.  Had  the  omis- 
sion from  the  record  of  rulings  on  objections  been  merely  clerical,  these  omis- 
sions might  have  been  supplied  (N.  C.  & B.,  1923,  sec.  741,  pars.  1 and  2).  In  that 
case  reconsideration  of  the  finding  and  sentence  would  have  been  unnecessary. 
In  returning  the  record  of  proceedings  [P.  12]  the  convening  authority  should 
have  instructed  the  court  that  if  the  omission  of  the  rulings  was  not  merely 
clerical  the  court  should  enter  a statement  to  that  effect  on  the  record  of  pro- 
ceedings in  revision  and  return  the  record  to  the  convening  authority  (File: 
MM-Pavlis,  Jas./A17-20  ( 331205),  Feb.  1,  1934). 

(3)  It  appeared  that  the  errors  noted  above  might  have  operated  to  prejudice 
substantially  the  interests  of  the  accused.  However,  the  record  of  proceedings, 
apart  from  those  errors,  disclosed  sufficient  evidence  to  establish  a prima  facie 
case  against  the  accused.  Upon  the  facts  disclosed  by  the  record  the  conven- 
ing authority  should  have  afforded  the  accused  an  opportunity  to  request  a new 
trial  (N.  C.  & B.,  1923,  sec.  741  (g)). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  the  convening 
authority  to  inform  the  accused  in  this  case  of  the  substance  of  the  above  and 
also  that,  if  he  desired  to  make  a formal  written  request  for  a new  trial,  the 
Navy  Department  would  approve  it.  It  was  further  stated  that  the  accused 
should  be  afforded  an  opportunity  to  consult  counsel  before  complying  with  the 
above  instructions  (File:  MM-Wilson,  Arnold  S/A17-21  (340509),  May  9,  1934). 


1880  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937 
[C.  M.  O.  No.  5—1934] 


EVIDENCE : similar  acts  ; drunkenness  ; summary  courts  martial. 
SETTLING  ASIDE : proceedings,  finding,  and  sentence — prejudical  error. 

An  accused  was  tried  on  a specification  alleging  that  on  or  about  February- 
15,  1934,  he  was  under  the  influence  of  intoxicating  liquor  and  thereby  in- 
capacitated for  the  proper  performance  of  duty.  The  court  permitted  the 
recorder  to  introduce  in  evidence,  over  an  objection  made  by  the  accused  on  the 
ground  of  irrelevancy,  an  extract  from  the  current  service  record  of  the  ac- 
cused, dated  November  17,  1933,  to  the  effect  that  accused  was  drunk  that  date 
and  awarded  30  days’  restriction  at  captain’s  mast.  The  recorder  stated  that 
the  purpose  of  introducing  the  above  evidence  was  to  show  that  the  accused 
was  in  the  habit  of  drinking  and  that  the  offense  for  which  he  was  then  on 
trial  was  not  a new  one. 

The  accused  offered  no  evidence  of  his  prior  habits  of  sobriety.  The  record 
referred  to  above  referred  to  an  instance  of  prior  intoxication  so  remote  in 
time  that  it  could  not  serve  to  prove  that  the  condition  carried  over  to  the  time 
specified.  In  a case  involving  drunkenness  it  cannot  be  shown  that  the  accused 
was  often  drunk  at  prior  times  except  in  rebuttal  of  the  accused’s  evidence 
to  the  contrary,  although  it  may  be  shown  that  he  had  been  drinking  a short 
time  before  that  specified.  The  inference  that  because  a man  once  committed  the 
same  crime  he  would  be  likely  to  do  it  again  is  too  inconclusive  to  be  allowed 
(sec.  341,  N.  C.  & B.,  1923) , although  in  cases  wherein  a specific  intent  or  motive  is 
material,  evidence  of  similar  acts  previously  done  by  [P.  13]  the  accuser  may 
be  admissible  to  show  the  intent  or  motive  with  which  the  other  act  was  done 
(sec.  342,  Naval  Courts  and  Boards,  1923). 

Held,  that  the  court  erred  in  failing  to  sustain  the  accused’s  objection  to  the 
introduction  of  evidence  of  previous  intoxication  referred  to  above  (citing  sec. 
341,  N.  C.  & B.,  1923).  It  was  considered  that  this  error  was  substantially 
prejudicial  to  the  interest  of  the  accused,  and  therefore  the  proceedings,  find- 
ing, and  sentence  were  set  aside  (File:  MM-Cashwell,  John  C/A17-21  (340528) 
May  28,  1934). 


EVIDENCE : similar  acts  ; sexual  offense. 

Two  specifications  were  drawn  under  the  charge  “Scandalous  conduct  tend- 
ing to  the  destruction  of  good  morals,”  both  alleged  that  the  accused  made  inde- 
cent proposals  to  other  men  in  the  naval  service. 

In  support  of  the  specifications  the  prosecution  introduced  evidence  of  pro- 
posals similar  to  those  proposals  alleged  in  the  specifications.  When  the  prose- 
cution first  asked  a question  regarding  similar  acts  the  accused  objected  on  the 
ground  that  it  was  irrelevant  and  tended  to  prejudice  the  court  against  the 
accused.  The  court  did  not  sustain  the  objection.  Subsequently  the  prose- 
cution introduced  evidence  of  similar  prior  acts,  without  objection. 

After  giving  careful  consideration  to  the  above  objection  of  the  accused, 
held  that  the  ruling  of  the  court  thereon  was  correct.  The  general  rule  of 
evidence  “forbids  the  introduction  of  evidence  which  will  show,  or  tend  to 
show,  that  the  accused  has  committed  any  crime  wholly  independent  of  that 
offense  for  which  he  is  on  trial”  (Underhill’s  Criminal  Evidence,  sec.  150,  p. 
188).  However,  “crimes  involving  illicit  sexual  intercourse  either  in  incest, 
adultery,  or  rape  constitute  another  exception  to  the  general  rule.  Thus  it  has 
been  decided  that  under  an  indictment  for  adultery  or  incest  evidence  of  the 
commission  of  similar  crimes  by  the  same  parties  prior,  but  not  subsequent,  to 
the  offense  alleged  is  received  for  the  purpose  of  showing  inclination”  (Under- 
hill's Criminal  Evidence,  sec.  152,  p.  209).  “In  all  criminal  cases,  however, 
where  the  felonious  intent  or  guilty  knowledge  is  a material  part  of  the  crime, 
evidence  is  admissible  of  similar  acts  of  the  prisoner  at  different  times,  if  such 
acts  tend  to  prove  the  existence  of  such  guilty  knowledge  or  felonious  intent” 
(Greenleaf  on  Evidence,  15th  ed..  footnote  (b),  pp.  88-89).  It  is  the  prevailing 
rule,  in  prosecution  for  sexual  offenses,  that  evidence  of  other  attempts  by  the 
accused  to  commit  a similar  crime  upon  the  same  person  is  admissible  (note, 
4S  L.  R.  A.  (N.  S.)  236).  “In  cases  requiring  a specific  intent  evidence  of 
similar  acts  previously  done  by  the  accused  [P.  14]  may  be  admissible  to 
show  the  intent  or  motive  with  which  the  other  act  was  done”  (sec.  342, 
N.  C.  & B..  1923;  File:  MM-Brayman,  Jos.  F/A17-20  (340220),  April  21,  1934, 
approved  May  1,  1934). 
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ADJUSTED  COMPENSATION:  separation  from  the  service  under  other 

THAN  HONORABLE  CONDITIONS. 

Question  whether  a certain  former  officer  of  the  Navy  is  entitled  to  receive 
adjusted  compensation. 

This  former  officer  enrolled  in  the  U.  S.  Naval  Reserve  Force  as  an  ensign 
March  20,  1917,  at  the  Navy  Yard,  New  York,  N.  Y.,  at  which  time  he  gave  the 
date  and  place  of  his  birth  as  June  2,  1893,  Hamburg,  Germany,  of  American 
parents.  He  was  disenrolled  from  the  Naval  Reserve  October  10,  1917,  upon 
the  recommendation  of  the  Director  of  Naval  Intelligence,  as  he  was  suspected 
of  being  a German  subject.  However,  this  was  not  substantiated  and  he  was, 
in  fact,  declared  a United  States  citizen  by  birth  in  the  Federal  Court,  Southern 
District  of  New  York,  December  30,  1919. 

A careful  search  of  all  the  records  available  failed  to  disclose  that  this 
former  officer  committed  any  offense  of  any  kind  or  character  against  the 
laws  of  the  United  States  or  the  laws  and  regulations  for  the  government  of 
the  naval  service  while  an  ensign  in  the  Naval  Reserve.  No  information  was 
obtained  that  would  indicate  that  he  was  disloyal  or  pro-German  to  any 
extent. 

Under  the  provisions  of  the  World  War  Adjusted  Compensation  Act,  which 
became  effective  May  19,  1924  (43  Stat.  121;  38  U.  S.  C.,  sec.  591,  et  seq.), 
the  right  of  this  former  officer  to  receive  adjusted  compensation  depended 
upon  whether  he  was  separated  from  the  naval  forces  “under  other  than 
honorable  conditions.” 

Held,  that  under  prior  holdings  of  the  Navy  Department,  this  former  officer 
was  not  disenrolled  from  the  Naval  Reserve  under  other  than  honorable  condi- 
tions, for  the  reason  that  his  disenrollment  was  not  due  to  any  act  which  he 
did  while  a member  of  the  Naval  Reserve  nor  was  he  found  guilty  by  a regu- 
larly constituted  court  martial  and  disenrolled  from  the  Naval  Reserve  pursu- 
ant to  the  sentence  thereof  (File:  00/L13-2  (23)  (340410),  May  7,  1934,  citing 
Op.  J.  A.  G.,  approved  July  3,  1924,  File  29460-12;  id.,  approved  Aug.  1,  1924, 
File  29460-5 ; id.,  approved  Sept.  10,  1924,  File  29460-5 : 1,  id.,  approved  Feb. 
25,  1925,  File  26250-1635:1). 


[P.  15]  COMMISSARY  STORES : persons  authorized  to  make  purchases 

FROM — BIVORCED  WIFE  AND  MINOR  CHILDREN  OF  OFFICER. 

Where  the  wife  of  a naval  officer  obtained  an  absolute  divorce  from  said  naval 
officer,  and  custody  of  their  minor  children,  a stipulated  sum  to  be  paid  each 
month  by  the  husband  for  the  support  and  maintenance  of  his  divorced  wife 
and  minor  children,  held  that  such  divorced  wife  is  not  entitled  to  the  privilege 
of  making  purchases  at  a Navy  commissary  store,  either  in  her  own  behalf 
or  in  behalf  of  the  minor  children  above  referred  to  (File:  P7/L11-3  (16) 
(340424),  May  9,  1934,  considering  act  of  March  3,  1909,  35  Stat.  768;  34  U.  S. 
Code,  sec.  533;  art.  1618  (1),  Navy  Regulations,  1920;  art.  1640-1  (b),  Bu.  S. 
& A.  Manual). 


EXAMINATIONS : promotion,  marine  corps — facts  once  determined  not  re- 
opened. CONTINUING  OFFENSES;  PAPERS  TO  BE  FURNISHED  MARINE  EXAMINING 
BOARD. 

In  connection  with  the  examination  for  promotion  to  the  grade  of  lieutenant 
colonel  of  a major  in  the  Marine  Corps,  question  presented  as  to  whether  the 
marine  examining  board  in  the  case  might  be  furnished  with  the  record  of  this 
officer  in  the  grades  of  first  lieutenant  and  captain. 

The  act  of  June  18,  1878  (20  Stat.  165),  which  has  been  made  applicable  to 
the  Marine  Corps  by  section  1338,  note  25,  Naval  Courts  and  Boards,  1923, 
states : 

“That  hereafter  in  the  examination  of  officers  in  the  Navy  for  promotion 
no  fact  which  occurred  prior  to  the  last  examination  of  the  candidate 
whereby  he  was  promoted,  which  has  been  enquired  into  and  decided  upon, 
shall  be  again  enquired  into,  but  such  previous  examination,  if  approved, 
shall  be  conclusive,  unless  such  fact  continuing  shows  the  unfitness  of  the 
officer  to  perform  all  his  duties  at  sea.” 
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Records  in  the  case  of  this  officer  showed  that  while  a first  lieutenant,  he 
was  considered  careless  and  lacking  in  judgment  in  1912  and  1913.  In  the 
grade  of  captain,  it  appeared  that  he  was  relieved  from  duty  with  the  5th 
Regiment,  2d  Battalion  Marines  in  France  on  September  2,  1918,  for  inefficient 
performance  of  duties  in  that  he  had  been  given  certain  orders  that  were  clear 
and  concise,  but  that  he  interpreted  them  wrongly.  This  last  deficiency  did 
not  necessarily  indicate  lack  of  judgment,  but  might  indicate  lack  of  intelli- 
gence. However,  in  1920  and  in  1921  he  was  considered  careless  and  in  1921 
his  judgment  was  considered  at  fault. 

In  the  grade  of  major,  in  1923,  the  officer  under  consideration  was  con- 
sidered to  be  lacking  in  good  judgment,  the  reporting  officer  stating  that  he  was 
relieved  from  duty  as  forestry  officer  because  of  a “serious  error  in  judgment.” 
There  were  no  reports  in  the  grade  of  major  indicating  carelessness,  nor  were 
[P.  16]  there  any  subsequent  reports  to  indicate  that  said  officer  lacked  judg- 
ment. The  last  report  indicating  carelessness  on  the  part  of  this  officer  was 
made  in  1921  while  he  was  a captain  and  the  last  report  indicating  lack  of 
judgment  was  made  in  1923  while  he  was  a major. 

The  record  of  this  officer  showed  that  the  greater  portion  of  unfavorable 
reports  relating  to  his  lack  of  judgment  and  carelessness  appeared  in  the  grade 
of  captain.  Those  reports  were  “inquired  into”  by  the  three  examining  boards 
which  examined  said  officer  for  promotion  to  the  grade  of  major  and  when  the 
report  of  a marine  examining  board  of  December  5,  1922,  which  found  him 
qualified,  was  approved  on  December  23,  1922,  the  previous  record  of  the  candi- 
date was  closed  to  further  inquiry  by  examining  boards  (citing  L.  R.  N.  A., 
p.  722).  A report  in  1923  that  this  officer,  while  serving  in  the  grade  of  major, 
was  lacking  in  good  judgment,  was  not  a “fact  continuing”  within  the  meaning 
of  the  act  of  June  18,  1878,  supra,  since  there  have  been  no  subsequent  un- 
favorable reports  indicating  the  same  deficiency,  nor  was  the  carelessness  ex- 
hibited in  previous  grades,  but  not  reported  in  his  present  grade,  a fact  con- 
tinuing. 

Held,  that  the  marine  examining  board  in  this  case  may  not  be  furnished  with 
th  record  of  this  officer  in  the  grades  of  first  lieutenant  and  captain  for  con- 
sideration in  connection  with  his  examination  for  promotion  to  the  grade  of 
lieutenant  colonel,  U.  S.  Marine  Corps  (File:  OA/A17-28  (340418),  May  4, 
1934,  citing  C.  M.  O.  5,  1932,  p.  14). 


MEDICAL  TREATMENT:  retired  officers! — procurement  of  device  (sono- 

TONE)  TO  AID  HEARING. 

Question  whether  one  “Sonotone — bone  conduction,  hearing  aid  appliance  of 
the  latest  design”  may  lawfully  be  purchased  at  Government  expense  for  the 
use  of  a retired  officer  of  the  Marine  Corps  who  is  at  present  a patient  in  the 
U.  S.  naval  hospital,  Washington,  D.  C. 

It  is  well  established  that  retired  naval  personnel  are  entitled  to  hospitaliza- 
tion at  Government  expense  (citing  File  9438-117,  Sept.  28,  1922;  File  00- 
Treibly,  Charles  E/P3-1  (4)  (260922),  Nov.  18,  1926,  J.  A.  G. ; L.  R.  N.  A., 
Sup.  1929,  pp.  168,  332),  and  in  connection  with  such  treatment  there  may  be  ex- 
pended for  retired  naval  personnel  such  supplies  as  may  be  required,  includ- 
ing artificial  eyes,  elastic  stockings  and  belts,  braces,  and  other  orthopedic  and 
prosthetic  appliances  (citing  par.  3039,  Manual  of  the  Medical  Department, 
U.  S.  Navy). 

It  appeared  that  the  present  defective  hearing  of  the  officer  referred  to  was 
due  to  natural  deterioration  on  account  of  his  advancing  age,  and  that  a 
“Sonotone”  would  merely  serve  to  [P.  17]  correct  hearing  defects  due  to 
natural  causes.  Moreover,  a “Sonotone”  is  not,  strictly  speaking,  either  an 
orthopedic  or  a prosthetic  device,  since  it  is  not  used  either  for  the  replacement 
of  an  absent  part  or  for  the  correction  of  a deformity.  * 

Held,  that  there  is  no  authority  of  law  for  purchasing  at  Government  ex- 
pense, a “Sonotone”  or  any  other  similar  device,  for  the  use  of  the  retired  of- 
ficer under  consideration,  while  undergoing  treatment  as  a patient  in  the  U.  S. 
naval  hospital,  Washington,  D.  C.  (File:  OR/P3-2  (340504),  May  11,  1934, 
citing  OO-Shepard,  Andrew  J/P3-2  (290424),  June  1,  1929— C.  M.  O.  6,  1929, 
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p.  20;  decision  of  Asst.  Comptroller  of  the  Treasury  of  Nov.  21,  1912  (Appeal 
No.  22135). 


MISCONDUCT:  motorcycle  accident — violation  of  state  law. 

An  enlisted  man  of  the  Navy  was  injured  in  a motorcycle  accident  in  the 
State  of  California,  while  he  was  on  authorized  liberty.  It  appeared  that  pa- 
tient was  riding  on  a motorcycle,  of  which  he  was  owner,  with  a girl  com- 
panion. He  was  sitting  on  the  seat,  while  the  girl  was  sitting  on  his  lap  doing 
the  driving.  When  the  motorcycle  ran  off  the  road,  patient  received  the  injury 
under  consideration.  He  admitted  having  taken  a drink  of  whisky,  “or  some- 
thing,” about  one  hour  prior  to  the  accident. 

Under  the  provisions  of  the  Motor  Vehicle  Act  of  the  State  of  California, 
which  act  clearly  applies  to  a motorcycle  (see  title  I,  sec.  2),  it  is  unlawful  for 
any  passenger  in  a vehicle  to  ride  in  such  a position  as  to  interfere  with  the 
driver’s  control  over  the  driving  mechanism  of  the  vehicle  (title  IX,  sec.  13614)- 
From  the  facts  presented  in  this  case,  it  appeared  that  the  position  occupied  by 
patient  as  a passenger  on  the  motorcycle  was  such  as  to  interfere  with  the 
driver’s  control  over  the  driving  mechanism  thereof  and  accordingly  con- 
tributed to  the  accident  which  resulted  in  the  disability  under  consideration. 

Held,  that  the  disability  in  question  was  the  result  of  patient’s  own  miscon- 
duct. In  view  of  the  fact  that  this  was  an  injury,  and  not  a disease  attributable 
to  the  intemperate  use  of  alcoholic  liquor,  no  loss  of  pay  was  involved  (File: 
MM-Tyminski,  Thaddeus/P2-5  (2)  (340406),  May  7,  1934). 


NAVAL  PETROLEUM  RESERVES : unit  operations — interpretation  of  act 

OF  MARCH  4,  1931,  AMENDING  AND  REENACTING  CERTAIN  SECTIONS  OF  THE  GENERAL 

LEASING  ACT  OF  FEBRUARY  25,  1920,  AS  AMENDED. 

Question  as  to  whether  the  Secretary  of  the  Navy  may  legally  enter  into  a 
cooperative  or  unit  plan  of  development  and  operation  whereby  the  lessees  oper- 
ating on  Naval  Petroleum  Reserve  No.  2,  Kern  County,  Calif.,  may  unite  with 
each  other  and  [P.  18]  with  the  operators  on  adjacent  private  lands  cover- 
ing the  same  pool  or  field  of  oil  or  gas  in  collectively  adopting  and  operating 
under  a cooperative  or  unit  plan  of  development  or  operation  of  said  pool 
or  field  under  the  terms  of  the  General  Leasing  Laws  applicable  to  the  public 
domain  as  amended  by  the  act  of  March  4,  1931  (46  Stat.  1007;  U.  S.  Code, 
Supp.  VII,  title  30,  sec.  184). 

The  said  act  of  March  4,  1931,  amends  and  reenacts  sections  17  and  27  of 
the  General  Leasing  Act  of  February  25,  1520,  as  amended  (41  Stat.  437 ; 
U.  S.  Code,  title  30,  secs.  184  and  226),  and  provides  in  part  as  follows: 

“And  provided  further,  That  for  the  purpose  of  more  properly  conserving 
the  natural  resources  of  any  single  oil  or  gas  pool  or  field,  permittees  and 
lessees  thereof  and  their  representatives  may  unite  with  each  other  or 
jointly  or  separately  with  others  in  collectively  adopting  and  operating 
under  a cooperative  or  unit  plan  of  development  or  operation  of  said  pool 
or  field,  whenever  determined  and  certified  by  the  Secretary  of  the  Interior 
to  be  necessary  or  advisable  in  the  public  interest,  and  the  Secretary  of 
the  Interior  is  thereunto  authorized  in  his  discretion,  with  the  consent 
of  the  holders  of  the  leases  or  permits  involved,  to  establish,  alter,  change, 
or  revoke  drilling,  producing,  and  royalty  requirements  of  such  leases 
or  permits,  and  to  make  such  regulations  with  reference  to  such  leases 
and  permits  with  like  consent  on  the  part  of  the  lessee  or  lessees  and 
permittees  in  connection  with  the  institution  and  operation  of  any  such 
cooperative  or  unit  plan  as  he  may  deem  necessary  or  proper  to  secure  the 
proper  protection  of  such  public  interest : 

******* 
“And  provided  further,  That  nothing  in  this  subchapter  shall  be  con- 
strued as  affecting  existing  leases  within  the  borders  of  the  Naval 
Petroleum  Reserves  or  agreements  concerning  operations  thereunder  or 
in  relation  to  the  same,  but  the  Secretary  of  the  Navy  is  hereby  authorized, 
with  the  consent  of  the  President,  to  enter  into  agreements  such  as  those 
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provided  for  herein,  which  agreements  shall  not,  unless  expressed  therein, 
operate  to  extend  the  term  of  any  lease  affected  thereby.” 

The  interest  of  the  Navy  Department  is  to  preserve  in  the  naval  petroleum 
reserves  a maximum  quantity  of  oil  in  the  ground  until  needed  for  national 
defense  (see  Secretary  of  the  Navy’s  letter  to  the  Chairman  of  Committee  on 
Public  Lands  and  Surveys,  U.  S.  Senate,  February  25,  1931),  and  this  is  a 
national  policy  which  is  firmly  established  and  recognized  by  the  courts  (citing 
Pan  American  Petroleum  and  Transport  Company  V.  United  States,  273  U.  S. 
456,  501;  Mammoth  Oil  Company  v.  United  States,  275  U.  S.  13,  34). 

With  respect  to  the  question  presented,  held  that  the  concluding  proviso  of 
the  act  of  March  4,  1931,  supra,  does  not  indicate  [P.  19]  a change  of  policy 
as  to  conservation  of  the  naval  petroleum  reserves,  nor  should  it  be  construed 
as  being  in  conflict  with  such  policy.  It  seems  clear  that  the  Congress  intended 
to  authorize  the  Secretary  of  the  Navy  with  the  consent  of  the  President  to 
enter  into  such  cooperative  or  unit  plans  of  development  or  operation  only 
when  such  action  will  not  be  detrimental  to  the  policy  of  conserving  the  oil 
and  gas  in  the  naval  petroleum  reserves  (File:  NZ8  (A-2)/L4r-3  (17)  (340323), 
May  2,  1934). 


OFFICE:  FOREIGN  government,  accepance  of,  by  enlisted  man  of  naval  re- 
serve; INTERPRETATION  OF  UNITED  STATES  CONSTITUTION,  ARTICLE  I,  SECTION  9, 
CLAUSE  8. 

Article  I,  section  9,  Clause  8 of  the  United  States  Constitution  provides  as 
follows : 

“No  title  of  nobility  shall  be  granted  by  the  United  States : And  no 
person  holding  any  office  of  profit  or  trust  under  them,  shall,  without 
the  consent  of  the  Congress,  accept  of  any  present,  emolument,  office,  or 
title,  of  any  kind  whatever,  from  any  king,  prince,  or  foreign  State.” 

In  the  absence  of  authoritative  judicial  decision  or  opinion  of  the  Attorney 
General  to  the  contrary,  the  Navy  Department  is  of  the  view  that  enlisted  men 
are  officers  within  the  meaning  of  the  above-quoted  Constitutional  provision. 
Therefore,  held  that  an  enlisted  man  transferred  from  the  Regular  Navy  to 
the  Fleet  Naval  Reserve  may  not,  in  the  absence  of  Congressional  authority, 
contract  his  services  to  a South  American  Government  for  the  purpose  of  in- 
structing its  military  forces  in  the  repair  and  maintenance  of  its  aviation 
equipment  (File:  MM/P14-2  (340326),  May  7,  1934,  citing  dicta  in  Op.  J.  A.  G. 
approved  by  Sec.  Navy,  June  19.  1930,  File  P15  (300523)  ; Op.  J.  A.  G.,  approved 
by  sec.  Navy,  Aug.  10,  1931,  File  L11-7/EF16  (310309)  ; Asst.  Sec.  State  letter 
of  March  4,  1932,  File  Le  093.172  U.  S.  Marine  Corps  and  Navy,  forwarding 
memorandum  of  legal  adviser  of  State  Department  of  February  11,  1932:  Navy 
Dept.  File  P15;  Asst.  Sec.  State  letter  of  June  21,  1933,  File  DP  093.172/50; 
Navy  Department  File:  MM/P15  (330524);  Sec.  Navy  letter  of  Dec.  9,  1933, 
File  00/P15  (10)  (331120)  ; act  of  July  9,  1918  (40  Stat.  872,  ch.  143)  ; act 
of  May  19,  1926  (44  Stat.  565;  U.  S.  C.,  Sup.  VII,  title  10,  sec.  540)  ; and  over- 
ruling prior  decisions  of  the  Navy  Department  to  the  contrary). 

C.  M.  O.  6—1934 

[P.  3]  1.  RECORD  OF  PROCEEDINGS : errors  which  do  not  invalidate. 

2.  SENTENCES : loss  of  numbers,  to  be  effective  after  promotion. 

Lieutenant  (Junior  Grade)  William  J.  Mitchell,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  commander  in  chief,  United  States 
Asiatic  Fleet,  on  board  the  U.  S.  S.  Augusta  on  April  13,  1934,  and  was  found 
guilty  by  plea  of  the  following  charges : 

Charge  I. — Absence  from  station  and  duty  after  leave  had  expired. 

Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline  (missing 
ship). 

The  court  sentenced  the  accused  “to  lose  fifteen  (15)  numbers  in  the  grade 
to  which  he  is  to  be  promoted,  that  of  Lieutenant,  U.  S.  Navy.” 

On  April  14,  1934,  the  convening  authority  placed  the  following  remarks  on 
the  record: 
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(1)  “In  reviewing  the  foregoing  it  is  noted  that  the  court  announce  ‘that 
the  trial  would  proceed  in  open  court’  (p.  2).  That  announcement  was 
superfluous  (sec.  602,  Naval  Courts  and  Boards).  On  page  3 of  the  record 
the  first  sentence  [P.  4]  states  that  the  court  was  opened  and  all 
parties  to  the  trial  entered.  The  expression  ‘all  parties’  includes  the  judge 
advocate.  Having  already  entered,  he  could  not  have  been  ‘recalled,’  as 
recorded  in  the  next  sentence. 

“Subject  to  the  above,  the  proceedings,  findings,  and  sentence  of  the 
general  court  martial  in  the  foregoing  case  of  Lieutenant  (Junior  Grade) 
William  J.  Mitchell,  U.  S.  Navy,  are  approved.  He  will  be  released  from 
arrest  and  restored  to  duty.” 

(2)  On  May  22,  1934,  the  Judge  Advocate  General  made  the  following 
remarks  relative  to  the  sentence  adjudged  in  this  case : 

“2.  Lieutenant  (Junior  Grade)  Mitchell  was  tried  on  April  13,  1934. 
The  convening  authority  approved  the  proceedings,  findings,  and  sentence 
in  the  subject  case  on  April  14,  1934.  The  records  of  the  Navy  Depart- 
ment show  that  on  April  18,  1934,  the  accused  received  and  accepted  a 
commission  as  lieutenant,  U.  S.  Navy.  The  date  of  rank  under  this  com- 
mission is  December  1,  1932.  It  therefore  appears  that  the  promotion  an- 
ticipated in  the  sentence,  as  adjudged,  namely,  ‘in  the  grade  to  which  he  is 
to  be  promoted,’  has  occurred.  It  further  appears  that,  by  virtue  of  the 
date  of  rank  of  the  accused  in  the  grade  of  lieutenant,  his  position  on  the 
Navy  Register  permits  of  his  losing  the  adjudged  numbers  in  that  grade 
(Naval  Courts  and  Boards,  sec.  884,  footnote  30,  ‘Loss  of  Numbers’).  As 
a result  of  the  circumstances  obtaining  in  this  case,  as  outlined,  it  is  the 
opinion  of  this  office  that  the  sentence  was  properly  worded. 

“3.  In  view  of  the  above,  it  is  the  opinion  of  this  office  that  the  proceed- 
ings, findings,  and  sentence,  and  the  action  of  the  convening  authority 
thereon,  are  legal.” 

On  June  2,  1934,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General  in  this  case. 


CHARGES  AND  SPECIFICATIONS:  duplication  of  charges;  misappropriat- 
ing PROPERTY  OF  THE  UNITED  STATES  J EMBEZZLEMENT  OF  PROPERTY  OF  THE  UNITED 
STATES. 

SETTING  ASIDE : findings. 

An  accused  was  found  guilty  by  plea  of  the  following  charges:  (I)  “Scan- 
dalous conduct  tending  to  the  destruction  of  good  morals”  (13  specifications) ; 
(II)  “Knowingly  and  wilfully  misappropriating  property  of  the  United  States 
intended  for  the  naval  service  thereof”  (4  specifications)  ; (III)  “Embezzlement 
of  property  of  the  United  States  intended  for  the  naval  service  thereof”  (4 
specifications). 

The  property  alleged  to  have  been  disposed  of  in  the  specifications  drawn 
under  charge  II  was  the  same  property  alleged  [P.  5]  to  have  been  em- 
bezzled in  the  specifications  drawn  under  charge  III.  These  two  charges  were 
drawn  to  provide  for  the  exigencies  of  proof.  Since  embezzlement  of  property 
includes  the  element  of  wrongful  appropriation  thereof  to  the  use  of  the 
party  having  the  property  in  his  possession,  the  findings  on  charge  II  and  the 
specifications  thereunder  were  set  aside  (File:  MM-McConnell,  Wm/A17-20 
(340418),  June  12,  1934,  approved  June  19,  1934). 


1 . CHARGES  AND  SPECIFICATIONS  : multiplicity  of  specifications — find- 

ings ON  ONE  SPECIFICATION  SET  ASIDE. 

2.  SENTENCES  : confinement — accessories  should  be  included. 

(1)  Two  specifications  were  laid  under  the  charge  “Conduct  to  the  prejudice 
of  good  order  and  discipline.”  Specification  1 alleged  that  the  accused  de- 
liberately missed  a draft  to  avoid  transfer,  while  specification  2 alleged  that 
the  accused  missed  the  draft  through  neglect  and  failure  to  exercise  the  degree 
of  care  required  by  the  circumstances.  Specification  1 was  found  proved  and 
specification  2 proved  by  plea. 
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Both  specifications  referred  to  above  were  based  upon  the  same  circum- 
stances and  were  so  drawn  as  to  provide  for  the  exigencies  of  proof.  In  view 
of  the  fact  that  the  court  found  specification  1 proved  and  therefore  that  the 
accused  deliberately  missed  the  draft  to  avoid  transfer,  a finding  that  he 
missed  the  same  draft  through  neglect  was  inconsistent  therewith  and  could 
not  be  allowed  to  stand.  Accordingly,  the  finding  on  specification  2 was  set 
aside  (citing  C.  M.  O.  11,  1932,  p.  5). 

(2)  It  was  further  noted  that  the  sentence  adjudged  in  the  subject  case 
was  as  follows: 

“to  be  confined  for  a period  of  six  (6)  months,  and  to  be  discharged  from 
the  U.  S.  naval  service  with  a bad-conduct  discharge.” 

In  this  connection  attention  was  invited  to  that  part  of  section  701,  Naval 
Courts  and  Boards,  1923  (Change  No.  6)  which  reads: 

“General  court-martial  sentences  involving  confinement,  in  the  sense  of 
imprisonment,  and  discharge  should  contain  the  phrase  ‘and  suffer  all  the 
other  accessories  of  said  sentence’.” — 

also  section  883,  footnote  30,  Naval  Courts  and  Boards,  1923,  and  Court-Martial 
Order  No.  8,  1931,  page  25. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Foote,  Geo.  F/A17-20  (340501),  June  7,  1934,  approved  June 
12,  1934). 


[P.  6]  CHARGES  AND  SPECIFICATIONS : specification  defective — allega- 
tion AS  TO  PLACE  OMITTED. 

Specification  under  the  charge  “Stealing  property  of  the  United  States  in- 
tended for  the  naval  service  thereof”  did  not  allege  the  place  of  the  commission 
of  the  offense,  as  required  by  section  206,  Naval  Courts  and  Boards,  1923. 
However,  held  that  the  allegation  of  place  was  not  an  essential  element  of  the 
offense  charged,  and  therefore,  inasmuch  as  the  accused  made  no  objection  to 
the  specification  and  furthermore  pleaded  guilty  thereto,  its  omission  did  not 
constitute  a fatal  defect  (citing  C.  M.  O.  8,  1928,  p.  12;  File:  MM-Johnson, 
August  E/A17-20  (340528),  June  7,  1934,  approved  June  12,  1934). 


1.  CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to 

ALLEGE  AN  OFFENSE — POSSESSION  OF  ANOTHER’ S LIBERTY  CARD — INTENT  J SUM- 
MARY COURT  MARTIAL. 

2.  SAME:  specification  defective,  failing  to  allege  an  offense — violation 

OF  UNIFORM  REGULATIONS  ; SUMMARY  COURT  MARTIAL. 

3.  NOLLE  PROSEQUI : authorization  for. 

(1)  A summary  court-martial  specification  alleged  that  the  accused,  Darwin 
Gries  Pickering,  seaman  first  class,  U.  S.  Navy,  did,  “while  on  unauthorized 
liberty,  use  and  have  in  his  possession  the  liberty  card  of  one  George  G.  Price, 
then  a seaman,  first-class,  U.  S.  Navy.”  The  accused  objected  to  this  specifica- 
tion on  the  ground  that  it  “did  not  set  forth  an  offense  as  required  in  sections 
195  and  196,  Naval  Courts  and  Boards.”  The  court  did  not  sustain  this 
objection. 

The  mere  possession  of  the  liberty  card  of  another  enlisted  man  constitutes 
no  offense  (citing  C.  M.  O.’s  7,  1931,  p.  14;  9,  1931,  p.  12).  See  in  this  con- 
nection sections  198  and  199,  Naval  Courts  and  Boards,  1923.  The  same  applies 
to  the  mere  use  of  another’s  liberty  card,  and  to  alleged  “use  and  * * * 

possession”  thereof.  The  specification  under  consideration  does  not  set  forth 
with  particularity  to  what  use  the  liberty  card  was  put.  The  averment  that 
the  alleged  offense  was  committed  “while  on  unauthorized  liberty”  adds  nothing 
to  the  specification.  There  is  nothing  in  the  specification  to  show  that  the 
use  and  possession  of  another’s  liberty  card  is  an  offense  simply  because  com- 
mitted while  absent  from  one’s  station  and  duty  without  authority. 

Evidence  was  adduced  which  would  have  warranted  trial  for  an  offense  in 
violation  of  the  act  of  June  15,  1917  (sec.  288,  N.  C.  & B.,  1923).  Where 
intent  is  an  ingredient  of  the  offense  it  must  be  set  forth.  All  facts,  circum- 
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stances,  and  intent  must  be  set  forth  with  certainty  and  precision  and  the 
accused  charged  directly  and  positively  with  having  committed  [P.  7]  the 
offense  (sec.  200,  N.  C.  & B.,  1923).  These  requirements  were  not  met  by  the 
wording  of  the  specification.  Accordingly,  held,  that  the  court  erred  in  not 
sustaining  the  objection  to  this  specification  on  the  ground  that  it  does  not 
contain  sufficient  information  fairly  to  enable  a person  of  common  understand- 
ing to  determine  for  exactly  what  offense  trial  is  contemplated  (sec.  196,  N.  C. 
& B.,  1923).  This  defect  is  one  which  cannot  be  cured  by  evidence  supplying 
the  omission  (sec.  210,  N.  C.  & B.,  1923).  An  error  of  substance  is  one  of  such 
a nature  as  to  vitiate  the  entire  proceedings  (sec.  184,  N.  C.  & B.,  1923,  and 
note  7 thereunder). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings and  finding  under  the  above  specification  be  set  aside. 

(2)  Another  specification  in  this  same  case  alleged  that  the  accused  wore 
nonregulation  clothing,  “to  wit : one  pair  of  brown  civilian  shoes,  and  was  then 
and  there  out  of  uniform.” 

Paragraph  12,  Uniform  Regulations,  U.  S.  Navy,  1922,  sets  forth  the  circum- 
stances under  which  enlisted  men  may  or  may  not  wear  civilian  clothes.  It 
will  thus  be  seen  that  the  above  specification  was  defective  in  that  it  contained 
no  averment  setting  forth  that  the  alleged  offense  was  committed  under  cir- 
cumstances constituting  a violation  of  the  provisions  of  paragraph  12,  Uniform 
Regulations,  U.  S.  Navy,  1922.  Accordingly,  the  court  properly  sustained  the 
objection  of  the  accused  thereto  on  the  ground  that  it  did  not  set  forth  an 
offense. 

(3)  After  sustaining  the  objection  to  the  specification  as  referred  to  in  (2) 
above,  the  court  then  directed  the  recorder  to  strike  said  specification  from  the 
specifications,  contrary  to  the  express  prohibition  of  section  187,  Naval  Courts 
and  Boards,  1923.  (See  also  secs.  816,  note  31;  829,  note  63;  and  935,  note 
26,  Naval  Courts  and  Boards,  1923.)  The  soundness  of  this  provision  of  Naval 
Courts  and  Boards  is  illustrated  in  this  case,  as  the  evidence  adduced  indicated 
that  the  accused  was  actually  out  of  uniform  ashore,  the  offense  sought  to  be 
charged  in  the  specification  under  consideration.  Had  the  court  followed  the 
correct  procedure  by  communicating  with  the  convening  authority  to  inform 
him  that  it  had  sustained  an  objection  to  this  specification,  the  convening 
authority  would  have  been  afforded  an  opportunity  to  make  the  necessary  cor- 
rections in  the  aforesaid  specification  (File:  MM-Pickering,  Darwin  G/A17-21 
(340614),  June  14,  1934). 


IP.  8]  1.  CIVIL  AUTHORITIES : detention  by,  as  defense  to  absence  over 

LEAVE ; SUMMARY  COURT  MARTIAL. 

2.  STATEMENT  OF  ACCUSED:  inconsistent  with  plea. 

3.  ACCUSED : to  be  informed  of  his  rights. 

An  accused  pleaded  guilty  to  a summary  court-martial  specification  alleging 
absence  from  station  and  duty  after  leave  had  expired.  He  then  made  a state- 
ment in  part  as  follows: 

“I  had  no  intention  of  staying  AOL  28  hours,  was  held  by  civil  authori- 
ties, had  no  means  of  notifying  the  ship.” 

The  convening  authority,  as  senior  officer  present,  approved  the  proceedings, 
finding,  and  sentence  without  commenting  on  the  statement  of  the  accused. 

(1,  2)  Absences  from  station  and  duty  after  leave  had  expired  is  an  offense 
In  which  a specific  intent  is  not  essential  (secs.  248  and  326,  N.  C.  & B.,  1923). 
However,  the  general  intent  inferable  from  one’s  acts  must  concur  with  the 
prohibited  act  in  order  to  constitute  that  offense  (sec.  196,  Naval  Courts  and 
Boards,  1923;  see  also  Naval  Digest,  1916,  p.  293,  “Intent,”  pars.  42  and  49). 
Arrest  and  conviction  by  civil  authorities  constitute  no  defence  to  unauthorized 
absence  (Naval  Digest,  1916,  p.  35,  “Arrest,”  par.  5).  But  when  the  accused, 
through  no  fault  of  his  own,  was  arrested  before  the  expiration  of  his  leave, 
detained  by  civil  authorities,  acquitted  and  released,  and  thereupon  returned 
to  his  station  and  duty  as  promptly  as  the  circumstances  permitted,  he  is  not 
guilty  of  absence  from  station  and  duty  after  leave  had  expired  (Naval 
Digest,  1916,  p.  6,  par.  3 ; see  also  C.  M.  O.  8,  1923,  pp.  5 and  6;  C.  M.  O.  9,  1929, 
p.  22;  C.  M.  O.  9,  1932,  p.  10).  Accordingly,  held  that  the  foregoing  state- 
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ment  constituted  more  than  a mere  request  for  clemency,  and  that  the  court 
should  have  rejected  the  plea  of  the  accused  and  directed  the  recorder  to 
proceed  as  though  a plea  of  not  guilty  had  been  entered  (secs.  667,  876,  note  1, 
and  949,  note  64,  N.  C.  & B.,  1923).  However,  the  failure  of  the  court  to 
follow  such  procedure  does  not  necessarily  in  itself  form  a basis  for  the  dis- 
approval or  setting  aside  of  the  proceedings,  finding,  or  sentence  (sec.  666, 
N.  C.  & B.,  1923). 

(3)  It  was  further  noted  that  the  accused  was  not  represented  by  counsel 
and  that  the  record  failed  to  show  that  he  was  informed  of  his  rights  as  set 
forth  in  section  590,  Naval  Courts  and  Boards,  1923  (sec.  949,  note  64,  N.  0.  & 
B.,  1923). 

Held , that  the  foregoing  errors  were  not  alone  sufficient  to  invalidate  the 
proceedings  (citing  C.  M.  O.  10,  1929,  p.  9),  and  the  proceedings,  findings,  and 
sentence,  subject  to  the  foregoing  remarks,  being  legal  were  not  disturbed  ( File : 
MM-Morrison,  Aubrey  W/A17-21  (340616),  June  16,  1934;  see  also  in  con- 
nection with  (2)  above,  File  MM-Calvert,  Charles  C/A17-21  (340613),  June 
13,  1934). 


[P.  9]  DEPOSITIONS:  accused — eights  belattve  to  segueing. 

One  of  two  charges  of  which  an  accused  was  convicted  was  “Conduct  to  the 
prejudice  of  good  order  and  discipline.”  Eleven  specifications  were  drawn 
under  this  charge.  Specification  7 alleged  that  the  accused,  having  taken  a 
package  posted  in  the  United  States  mail,  said  package  being  addressed  to 
another  than  the  accused,  opened  the  package  wilfully,  unlawfully,  and  with- 
out authority,  before  it  had  been  delivered  to  the  addressee,  and  appropriated 
the  contents  to  his  own  use.  Specifications  9,  10,  and  11  alleged  that  the 
accused,  in  violation  of  a lawful  order  of  his  commanding  officer,  had  certain 
property  of  others  in  his  possession. 

In  proof  of  specifications  7,  9,  10,  and  11,  the  prosecution  introduced  wit- 
nesses who  testified  that  the  articles  in  question  were  their  property.  The 
accused  took  the  witness  stand  in  his  own  behalf  and  testified  that  the  articles 
were  his,  and  had  been  owned  by  him  before  his  entry  into  the  naval  service. 
The  accused  testified  that  his  mother  and  brother,  who  both  lived  in  South 
Dakota,  could  identify  the  property  in  question  as  the  accused’s  property,  and 
upon  completion  of  his  testimony  requested  that  a deposition  be  sent  to  his 
mother  and  his  brother,  as  through  these  depositions  the  accused  desired 
to  prove  that  the  articles  mentioned  in  specifications  7,  9,  10,  and  11  were  not 
stolen  but  were  actually  in  the  possession  of  the  accused  even  before  he  enlisted 
in  the  Marine  Corps.  The  accused  requested  that  the  completion  of  his  trial 
be  postponed  until  these  depositions  were  received.  After  a reexamination  of 
the  witnesses  who  had  testified  for  the  prosecution  as  to  their  ownership  of  the 
articles  alleged  to  have  been  in  the  possession  of  the  accused,  and  argument  of 
the  judge  advocate  in  regard  to  the  motion  of  the  accused,  the  court  an- 
nounced that  the  motion  of  the  accused  was  not  sustained. 

In  connection  with  this  decision  of  the  court,  attention  was  called  to  section 
450,  Naval  Courts  and  Boards,  1923,  which  states  that  the  accused  should 
be  allowed  a full  and  free  defense,  as  the  least  denial  to  him  of  any  proper 
facility,  opportunity,  or  latitude  for  it  may  serve  to  defeat  the  ends  of  justice. 
While  the  desired  depositions  might  have  been  taken  before  the  assembling 
of  the  court  by  mutual  agreement  between  the  judge  advocate  and  the  accused, 
the  failure  to  do  so  should  not  have  precluded  the  accused  from  securing  these 
depositions  when,  during  the  course  of  the  trial,  such  evidence  seemed  ma- 
terial (secs.  405  and  451,  N.  C.  & B.,  1923).  Particularly  is  this  true  when, 
as  in  this  case,  the  depositions  were  needed  by  the  accused  to  corroborate  his 
own  testimony  since  the  fact  that  the  accused  was  a witness  created  in  him 
an  interest  greater  [P.  10]  than  in  any  other  witness  and  to  that  extent 
affected  the  question  of  credibility. 

In  view  of  the  foregoing,  the  findings  on  specifications  7,  9,  10,  and  11  of 
the  charge  under  consideration  were  set  aside  (File:  MM-Becker,  Raymond 
J/A17-20  (340216),  May  22,  1934,  approved  June  2,  1934). 
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1.  FIGHTING:  elements  essential  to  create  an  offense;  summary  court 

MARTIAL. 

2.  CLEMENCY : doubt  as  to  guilt  of  accused  as  basis  for  recommendation 

FOR. 

(1)  In  a summary  court-martial  case,  the  second  specification  as  found 
proved  alleged  that  the  accused  “did,  on  or  about  3 a.  m.,  April  14,  1934,  at  the 
Moulin  Rouge  Cafe  in  the  City  of  Colon,  Republic  of  Panama,  create  a dis- 
turbance by  engaging  in  a fight  with  one  Leon  Swisher,  a civilian.” 

Held,  that  there  should  be  an  averment  that  the  accused  engaged  in  a fight 
wilfully  and  without  justifiable  cause  properly  to  charge  the  accused  with 
unlawful  fighting.  In  addition  to  the  failure  to  negative  the  legality  of  the 
alleged  conduct  of  the  accused,  the  specification  also  failed  to  allege  that 
the  fighting  was  to  the  terror  of  the  people. 

(2)  A recommendation  for  clemency  in  this  case  was  signed  by  all  the 
members  of  the  court  and  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “due  to  the  grave  possibility  that,  in  connection  with 
the  second  specification,  the  accused  was  acting  in  self-defense.” 

Held,  that  the  recommendation  to  clemency  was  clearly  inconsistent  with 
the  finding  of  the  court  that  the  accused  was  guilty  of  the  alleged  offense 
(sec.  705,  Naval  Courts  and  Boards,  1923;  Naval  Digest,  1921,  p.  33,  “Clemency,” 
par.  1 ; Court-Martial  Order  No.  3,  1931,  p.  13). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings and  findings  as  to  the  specification  in  question  be  set  aside  (File: 
MM-Berkery,  John  J/A17-21  (340630),  June  30,  1934). 


INTOXICANTS  : possession  of,  what  constitutes. 

SETTING  ASIDE : proceedings,  findings,  and  sentence — prima  facie  case  not 

ESTABLISHED. 

An  enlisted  man  was  found  guilty  of  having  intoxicating  liquor  in  his 
possession  on  a United  States  Government  reservation  under  the  exclusive 
jurisdiction  of  the  Navy  Department,  without  proper  authority,  and  not  for 
authorized  drinking  purposes. 

[P.  11]  The  prosecution  presented  but  one  witness  whose  testimony  was  to 
the  effect  that  while  conducting  an  inspection  in  his  capacity  as  officer  of  the 
day,  he  found  the  accused  in  one  of  the  barracks  in  a group  with  two  other 
men  one  of  whom  had  in  his  hand  a bottle  containing  intoxicating  liquor. 
There  was  no  other  evidence  to  indicate  that  the  accused  was  in  possession 
of  the  liquor  or  was  the  owner  thereof. 

Possession  of  intoxicating  liquor  in  violation  of  law  means  dominion  and 
control  ( Bergedorff  v.  U.  S.,  37  Fed.  (2d)  248).  To  possess  means  to  have 
actual  control,  care,  and  management  of  liquor,  and  not  a passing  control, 
fleeting  and  shadowy  in  its  nature  ( State  v.  Cooper,  32  S.  W.  (2d)  1098).  For 
instance,  a person  receiving  from  another  a bottle  of  intoxicating  liquor  for 
the  mere  purpose  of  taking  a drink  therefrom  and  then  returning  the  bottle, 
is  not  guilty  of  unlawful  possession  of  intoxicating  liquor  ( State  v.  Fonts,  276 
Pac.  683).  Possession  is  that  condition  of  fact  under  which  one  can  exercise 
bis  power  over  a corporeal  thing  to  the  exclusion  of  all  others  ( Rice  v.  Frayser, 
24  Fed.  460). 

From  the  evidence  adduced  in  this  case,  there  was  nothing  from  which  it 
could  be  concluded  that  the  accused  was  the  owner  of  the  liquor  or  that  he 
could  exercise  any  dominion  or  control  over  it  in  the  sense  of  possession. 
Accordingly,  held  that  a prima  facie  case  was  not  established  against  the 
accused  and  the  Secretary  of  the  Navy  directed  that  the  proceedings,  finding, 
and  sentence  be  set  aside  (File:  MM-Brown,  Charles  G/A17-21  (340630),  June 
30,  1934). 


STATEMENT  OF  ACCUSED:  inconsistent  with  plea — accused  afforded 
opportunity  to  request  new  trial. 

An  accused  pleaded  guilty  to  two  summary  court-martial  specifications,  the 
first  of  which  alleged  that  he  used  obscene  language  to  his  superior  officer 
while  the  latter  was  in  the  execution  of  the  duties  of  his  office,  and  the  second 
that  he  struck  his  superior  officer  while  the  latter  was  in  the  execution  of 
the  duties  of  his  office.  He  then  made  a statement  requesting  the  clemency 
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of  the  court,  to  the  effect  that  he  was  not  in  full  possession  of  his  normal 
sense  at  the  time  of  the  alleged  incident,  being  under  the  influence  of  intoxi- 
cating liquors,  and  that  he  believed  that  was  the  governing  factor  at  the  time. 

Held  that  the  aforesaid  statement  of  the  accused  was  clearly  inconsistent 
with  the  pleas  to  both  specifications,  and  that  the  court  should  have  rejected 
the  pleas  of  the  accused  and  directed  the  recorder  to  proceed  as  though  pleas 
of  not  guilty  had  been  entered  to  both  specifications  (secs.  667,  876,  note  1, 
and  949,  note  64,  N.  C.  & B.,  1923). 

[P.  12]  The  Secretary  of  the  Navy  directed  that  the  convening  authority 
inform  the  accused  that  if  he  desired  to  make  a formal  written  request  for 
a new  trial  the  Navy  Department  would  approve  it  (File:  MM-Newman, 
William  H/A17-21  (340630),  June  30,  1934). 


CLAIMS:  naval  personnel;  effects  lost  or  damaged — collision  of  two  navy 

AIRPLANES. 

Claim  was  submitted  by  an  officer  of  the  Navy  for  reimbursement  for  per- 
sonal effects  lost  in  disaster  to  a U.  S.  Navy  plane.  It  appeared  that  claimant 
was  engaged  in  rapid  aerial  combat  maneuvers  with  another  aircraft  during 
which  the  two  planes  collided.  As  a result  of  the  collision  the  aircraft  piloted 
by  claimant  was  badly  damaged  structurally  and  he  lost  flight  control.  He 
abandoned  the  plane  in  his  parachute  at  about  14,000  feet. 

Held,  that  the  above  accident  clearly  constituted  the  “wreck  of  an  aircraft 
or  other  disaster  thereto”  within  the  meaning  of  the  act  of  October  6,  1917, 
as  amended  by  the  act  of  March  3,  1927  (34  U.  S.  C.,  secs.  981-983). 

It  appeared  from  the  evidence  that  there  was  no  fault  or  negligence  on 
the  part  of  claimant  in  connection  with  the  above  accident  but  that  it  was  a 
natural  incident  of  the  dangerous  maneuvers  then  being  performed. 

In  view  of  the  foregoing,  held  that  claimant  may  legally  be  reimbursed  for 
such  articles  listed  in  his  claim  and  in  such  amounts  as  the  Chief  of  the  Bureau 
of  Navigation  considers  proper  within  the  limitations  stated  in  the  above 
act  of  October  6,  1917,  as  amended  (File:  00/L19  (340501),  June  5,  1934). 


DEATH  GRATUITY : divorced  parents — [payment  to,  in  equal  parts. 

Where  the  parents  of  a deceased  member  of  the  naval  service  were  divorced,. 
held  that,  if  the  Secretary  of  the  Navy  determines  that  both  surviving  parents 
were  actually  dependent  upon  the  deceased  prior  to  his  death,  the  amount  of 
the  six  months’  death  gratuity  provided  for  by  the  act  of  June  4,  1920  (41  Stat. 
824),  as  amended  and  reenacted  by  the  act  of  May  22,  1928  (45  Stat.  710;  31 
U.  S.  C.,  Sup.  VII,  sec.  943),  may  be  divided  equally  between  the  surviving, 
parents  (File:  MM/L13-2  ( 340526),  June  16,  1934,  citing  10  Comp.  Gen.  78). 


[P.  13]  LANDS : acquisition  of,  by  united  states — payment  of  commis- 
sioner’s and  SHERIFF’S  FEES — INTERPRETATION  OF  ACT  OF  FEBRUARY  26,  1931, 
WITH  REFERENCE  TO. 

The  act  of  February  26,  1931  (46  Stat.  1421)  empowered  the  United  States  to 
acquire  public  building  sites  for  public  use  in  advance  of  final  judgment  in  pro- 
ceedings for  the  acquisition  thereof  under  the  power  of  eminent  domain,  by 
filing  a declaration  of  taking.  The  act  provides  in  part  as  follows: 

“Upon  the  filing  said  declaration  of  taking  and  of  the  deposit  in  the  court, 
to  the  use  of  the  persons  entitled  thereto,  of  the  amount  of  the  estimated 
compensation  stated  in  said  declaration,  title  to  the  said  lands  in  fee  simple 
absolute,  or  such  less  estate  or  interest  therein  as  is  specified  in  said  dec- 
laration, shall  vest  in  the  United  States  of  America,  and  said  lands  shall 
be  deemed  to  be  condemned  and  taken  for  the  use  of  the  United  States, 
and  the  right  to  just  compensation  for  the  same  shall  vest  in  the  persons' 
entitled  thereto ; and  said  compensation  shall  be  ascertained  and  awarded 
in  said  proceeding  and  established  by  judgment  therein,  and  the  said 
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judgment  shall  include,  as  part  of  the  just  compensation  awarded,  interest 
at  the  rate  of  6 per  centum  per  annum  on  the  amount  finally  awarded  as 
the  value  of  the  property  as  of  the  date  of  taking,  from  said  date  to  the 
date  of  payment ; but  interest  shall  not  be  allowed  on  so  much  thereof  as 
shall  have  been  paid  into  the  court.  No  sum  so  paid  into  the  court  shall 
be  charged  with  commissions  or  poundage.” 

Held,  that  the  above  act  of  February  26,  1931,  does  not  prohibit  the  payment 
of  commissioners’  and  sheriffs’  fees  and  expenses  in  addition  to  the  total  amount 
of  awards,  but  such  fees  and  expenses  may  not  be  deducted  from  the  amount 
of  awards.  Such  fees  and  expenses  are  legally  payable  as  court  costs  and  are 
not  considered  commissions  or  poundage  within  the  meaning  of  said  act  (File: 
NT1  (15)  Nl-13  (340613),  June  16,  1934). 


MISCONDUCT:  fighting. 

An  enlisted  man,  while  on  liberty,  was  admitted  to  the  sick  list  at  the  U.  S. 
naval  hospital,  San  Diego,  Calif.,  with  diagnosis  “Wound,  lacerated  (upper 
lip).  Fighting  with  other  service  man.” 

According  to  patient’s  story,  he  and  another  enlisted  man  were  returning  to- 
their  ship  at  about  3 o’clock  a.  m.  when  they  passed  four  boys  and  a girl. 
Patient  spoke  to  the  girl  whom  he  had  met  a few  weeks  prior  to  that  time, 
whereupon  one  of  the  boys  struck  him  in  the  mouth.  He  admitted  that  he  had 
been  drinking  some,  early  the  night  before,  but  stated  that  [P.  14]  he  was. 
not  drunk,  and  denied  that  the  injury  under  consideration  was  the  result  of  his 
own  misconduct. 

Patient’s  statements  as  to  how  he  received  the  injury  under  consideration 
were  corroborated  by  the  enlisted  man  who  was  with  him  at  the  time,  who  also 
stated  that  patient  spoke  to  the  girl  as  though  he  had  known  her  for  some  time. 
He  further  stated  that  two  of  the  men  were  in  uniform  and  two  wore  civilian 
clothes,  and  that  the  sailor  who  struck  patient  was  drunk. 

The  records  in  this  case  failed  to  disclose  that  patient  used  any  language 
or  gesture  which  would  indicate  that  he  intended  to  attack  his  assailant  or  any 
of  those  with  him,  or  that  he  was  the  aggressor  in  the  fight  which  resulted  in 
his  sustaining  the  injury  under  consideration. 

From  the  facts  presented  in  this  case,  as  outlined  above,  held  that  the  disa- 
bility under  consideration  wms  not  the  result  of  the  man’s  own  misconduct 
(File:  MM-Presley,  Lois  E/P2-5  (2)  (340523),  June  5,  1934). 


NAVAL  RESERVE : fleet  naval  eeserve — eligibility  for  transfer  to — effect 

OF  DETERMINATION  BY  SECRETARY  OF  THE  NAVY. 

On  July  3,  1922,  request  of  a man  for  transfer  to  the  Fleet  Naval  Reserve 
after  sixteen  years’  service  was  approved  by  the  Bureau  of  Navigation  and  his 
transfer  authorized  on  receipt  of  the  authorization  on  board  the  vessel  he  was 
then  serving.  Applicant  was  transferred  to  the  Fleet  Naval  Reserve  July  17, 
3922.  Thereafter,  on  August  4,  1922,  a statement  of  this  man’s  service  was. 
furnished  by  the  Bureau  of  Navigation  to  the  Navy  allotment  officer,  whereupon 
computation  showed  less  than  sixteen  years’  service,  deducting  absence  and 
time  lost  due  to  misconduct. 

The  act  of  May  23,  1930  (46  Stat.  375;  U.  S.  C.  Sup.  VII,  title  34,  sec.  790), 
provides : 

“All  transfers  of  enlisted  men  of  the  Navy  or  Marine  Corps  to  the  Fleet 
Naval  Reserve  or  Fleet  Marine  Corps  Reserve  created  by  the  acts  of 
August  29,  1916,  and  February  28,  1925,  and  all  transfers  of  members  of 
the  Fleet  Naval  Reserve  or  Fleet  Marine  Corps  Reserve  to  the  retired  list 
heretofore  or  hereafter  made  by  the  Navy  Department  shall  be  conclusive 
for  all  purposes,  and  all  men  so  transferred  shall  from  date  of  transfer  be 
entitled  to  pay  and  allowances  in  accordance  with  their  ranl^  or  rating 
and  length  of  service  as  determined  by  the  Navy  Department  at  time  of 
transfer.” 
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[P.  15]  Held , that  the  approval  of  the  request  for  transfer  after  sixteen 
years’  service  with  the  authorization  for  transfer  upon  receipt  of  the  authori- 
zation on  board  the  ship  applicant  was  then  serving  was  the  determination 
under  the  act  of  May  23,  1930,  by  the  Navy  Department  that  applicant  had 
more  than  sixteen  years’  service  at  time  of  transfer  for  pay  purposes.  This 
action  was  final  and  conclusive  and  the  later  computation  could  have  no  effect, 
in  the  absence  of  circumstances  amounting  to  fraud  (File:  MM-Gettys,  Chas. 
A/P20-2  (4)  (340604),  June  29,  1934,  citing  34  Op.  Atty.  Gen.  255). 


NURSE  CORPS : retired  pay,  supplemental  annual — service  rendered  in 

STATUS  OF  ACTING  CHIEF  NURSE. 

Under  a rule  prescribed  by  the  Comptroller  General  with  reference  to  a 
temporary  chief  nurse  of  the  Army  (7  Comp.  Gen.  326),  service  rendered  in 
the  status  of  “acting  chief  nurse”  by  a Navy  nurse  does  not  come  within  any 
of  the  grades  enumerated  in  section  2 of  the  act  of  May  13,  1926  (44  Stat. 
532;  U.  S.  C.,  title  10,  Sup.  VII,  sec.  1030),  for  which  additional  supplemental 
annual  retired  pay  is  authorized,  and  accordingly,  held  that  service  rendered 
by  a certain  retired  Navy  nurse  as  “acting  chief  nurse”  is  not  authorized  to 
be  counted  in  the  computation  of  additional  supplemental  annual  retired  pay 
(File:  OG/L16-4  (21)  (340611),  June  25,  1934). 


PUBLIC  PROPERTY : loan  of — aeronautical  material  to  private  corpora- 
tion FOR  USE  ON  “RECOGNITION  TRADE  FLIGHT.” 

Request  was  received  from  the  International  Flight  Corporation  for  the  loan 
of  propellers  and  hubs  for  use  on  the  “Recognition  Trade  Flights.” 

It  appeared  that  the  proceeds  of  the  sale  of  cargo  space  on  the  plane  to 
be  used  on  said  flight  would  be  used  to  defray  the  expenses  thereof,  which 
had  been  made  possible  by  private  undertakings. 

Held , that  there  is  no  power  vested  in  the  Secretary  of  the  Navy  under 
law  whereby  the  loan  of  the  public  property  requested  may  be  made  to  the 
International  Flight  Corporation  (File:  A4-5  (5)  (340512),  June  2,  1934, 

considering  act  of  Feb.  14,  1927  (44  Stat.  1096;  34  U.  S.  C.,  Sup.  VII,  sec.  546a)  ; 
citing  20  Op.  Atty.  Gen.  93). 


[P.  16]  RANK:  advancement  of  former  staff  officer  to  “grade”  of  rear 

ADMIRAL  BY  SPECIAL  LEGISLATION — INTERPRETATION  ; CASE  OF  RICHMOND  PEARSON 

HOBSON. 

The  bill  S.  3380,  73d  Cong.,  2d  sess.  (enacted  into  law  as  Private  No.  215, 
June  9,  1934),  read  as  follows: 

“That  the  President  be,  and  he  is  hereby,  authorized  to  appoint  Rich- 
mond Pearson  Hobson,  formerly  a captain  of  the  United  States  Navy,  a 
rear  admiral  in  the  Navy,  with  the  rank,  pay  and  allowances  thereof, 
and  upon  his  acceptance  of  such  appointment  and  the  issuance  of  the 
commission  in  pursuance  thereof,  he  shall  be  retired  by  the  President  as 
from  active  service  and  be  placed  upon  the  retired  list  in  the  grade  of 
rear  admiral,  as  of  thirty  years’  service,  and  with  the  pay  of  that  grade.” 

At  the  time  of  his  resignation  from  the  Navy  in  1903,  Mr.  Hobson  held  the 
office  or  grade  of  naval  constructor  with  the  rank  of  captain.  In  a technical 
sense,  a captain  is  an  officer  in  the  line  of  the  Navy,  as  the  office  or  grade 
of  captain  does  not  exist  in  any  staff  corps.  However,  staff  officers  may  have 
the  rank  of  captain  while  holding  a different  office -or  grade.  The  same  is 
true  with  respect  to  the  rank  of  rear  admiral. 

Held,  that  the  President  would  be  authorized  by  the  above-quoted  bill  to 
reinstate  Mr.  Hobson  in  the  grade  of  naval  constructor  which  he  formerly 
held  but  with  the  rank  of  rear  admiral  in  the  construction  corps  and  to  place 
him  on  the  retired  list  in  the  said  grade  and  rank  upon  his  acceptance  of 
such  appointment  and  commission,  and  that  the  said  bill  is  not  properly  to 
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be  construed  as  authorizing  Mr.  Hobson’s  appointment  or  retirement  as  a rear 
admiral  in  the  line  of  the  Navy  (File:  OO-Hobson,  Richmond  P/P19-2 
(340416),  June  11,  1934,  citing  L.  R.  N.  A.,  1921,  pp.  637-638;  see  also  Sec. 
Navy’s  letter  to  the  President  of  June  11,  1934,  enclosing  copy  of  above 
opinion  and  recommending  that  action  be  taken  in  accordance  therewith — 
approved  by  the  President  same  date). 

C.  M.  O.  7—1934 

[P.  4]  CHALLENGES : members  of  court  by  accused — procedure. 

An  accused  objected  to  two  members  of  the  court  by  which  he  was  to  be 
tried  on  the  ground  that  they  had  sat  as  members  of  a court  martial  which 
tried  another  enlisted  man  on  charges  growing  out  of  the  identical  incident 
on  which  the  charges  in  this  case  were  based.  The  court  permitted  these 
members  to  answer  and  then  simultaneously  announced  that  the  challenges 
were  sustained  and  that  these  officers  were  excused  from  sitting  as  members. 
In  this  connection,  remarked  that  the  correct  procedure  is  for  members  to  be 
challenged  individually  (citing  C.  M.  O.  6,  1928,  p.  11). 

The  court  was,  by  reason  of  challenges,  reduced  below  the  legal  quorum  and 
recessed  awaiting  the  appointment  of  new  members.  The  record,  however,  did 
not  contain  a copy  of  the  communication  notifying  the  convening  authority 
of  the  recess  and  the  reason  therefor,  as  required  by  section  628,  Naval  Courts 
and  Boards,  1923. 

When  the  court  again  met  following  the  recess,  there  was  no  entry  to 
show  affirmatively  the  presence  of  each  of  the  members  comprising  the  court 
as  modified  by  the  convening  authority,  i.  e.,  the  members  then  constituting 
the  court  were  not  named  (N.  C.  & B.,  1923,  sec.  928,  note  16,  var.  2).  The 
only  entry  bearing  on  this  point  was  the  following : “Present : All  members, 
the  judge  advocate,  the  reporter,  the  accused,  and  his  counsel.”  However,  in 
view  of  the  fact  that  each  of  the  members  properly  signed  the  record  and  that 
the  proceedings  were  completed  the  same  day,  it  might  be  reasonably  inferred 
that  they  were,  in  fact,  present  throughout  the  trial. 

The  order  of  the  convening  authority  appointing  new  members  also  relieved 
members,  other  than  those  challenged,  but  there  was  no  entry  showing  that 
such  members  withdrew. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  acquittal  were  held 
legal  (File:  MM-Springer,  Frank  L/A17-20  ( 340530),  July  21,  1934,  approved 
July  30,  1934). 


1.  CHARGES  AND  SPECIFICATIONS : single  specification  under  charge 

should  not  be  numbered. 

2.  WITNESSES:  cross-examination — leading  questions. 

(1)  In  a case  where  there  was  only  one  specification  laid  under  each  of 
several  charges,  the  specifications  were  each  numbered  “I.”  In  arraigning  the 
accused,  the  judge  advocate  repeated  this  erroneous  enumeration  of  each 
specification  under  the  charge  to  which  it  pertained.  However,  in  recording 
its  findings  the  court  designated  the  specifications  as  though  they  had  not  been 
numbered.  These  inconsistencies  were  due  to  the  incorrect  procedure 
[P.  5]  of  numbering  the  specifications  where  there  was  only  one  under  each 
charge  (C.  M.  O.  10,  1931,  pp.  7,  8 ; N.  C.  & B.,  1923,  sec.  193). 

(2)  In  this  same  case,  the  accused  objected  to  a question  asked  a witness 
by  the  judge  advocate  on  cross-examination,  on  the  ground  that  it  was  leading. 
The  judge  advocate  withdrew  the  question,  but  immediately  asked  the  same 
question  over,  this  time  the  witness  replying  thereto. 

It  was  apparent  from  the  record  that  the  court  did  not  render  a decision 
upon  the  objection  to  this  question.  Inasmuch  as  leading  questions  may  be 
freely  used  in  cross-examination,  the  rights  of  the  accused  could  not  be  said  to 
have  been  prejudiced  (N.  C.  & B.,  1923,  sec.  491). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Baker,  Harold  E/A17-20  (340528)  July  21,  1934,  approved 
July  30.  1934:  see  also  as  to  (1)  above.  File:  MM-Keene,  Orville  G/A17-20 
(340615),  July  9,  1934,  approved  July  13,  1934). 

219891 — 10— vol.  2 49 


1894  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  7—1934] 


1.  EVIDENCE:  hearsay — exceptions  to  rule  against — impeachment  of  wit- 

nesses. 

2.  DEFENSE : accused  entitled  to  full  and  complete  defense. 

3.  NEW  TRIAL : accused  affoeded  opportunity  to  request — prejudicial  error. 

An  accused  was  convicted  of  “Scandalous  conduct  tending  to  the  destruction 
of  good  morals,”  the  specification  alleging  oral  coition.  The  man  on  whom  the 
accused  was  alleged  to  have  committed  the  act  of  oral  coition  and  another  man 
alleged  to  have  been  an  eyewitness  thereto,  were  called  as  prosecution  witnesses. 
Both  testified  in  detail  as  to  the  commission  of  the  alleged  offense  by  the  accused. 
The  former  witness  stated  that  he  had  not  reported  the  incident  to  anyone  as 
he  did  not  want  to  speak  about  it;  the  latter  stated  that  he  reported  it  to  a 
chief  boatswain’s  mate,  U.  S.  Navy,  about  7 : 30  o’clock  the  same  evening. 

The  chief  boatswain’s  mate,  above  referred  to,  was  called  as  a defense  witness. 
From  a reading  of  all  the  testimony  given  by  this  witness,  it  was  obvious  that  the 
accused  was  attempting  to  lay  the  foundation  to  show  that  this  witness  was  in- 
volved in  an  attempt  to  coerce  the  two  prosecution  witnesses  above  referred  to 
to  give  the  testimony  they  did  in  this  trial.  He  was  asked  if  he  had  a conversa- 
tion the  following  morning  with  the  witness  who  had  reported  the  matter  to  him, 
and  with  several  others,  and  if  he  had  not  told  said  witness  to  say  that  he  had  seen 
the  act  committed.  He  replied  in  the  negative. 

A previous  defense  witness  was  then  recalled  by  the  defense  in  order  to  permit 
him  to  testify  that  he  had  seen  the  above-mentioned  chief  boatswain’s  mate,  the 
two  prosecution  witnesses  above  referred  to,  and  others  in  conversation  the  morn- 
ing after  [P.  6]  the  offense  was  alleged  to  have  occurred.  He  testified  that  he 
had,  and  then  was  asked  to  tell  the  court  what  they  said.  The  judge  advocate 
objected  to  this  question  on  the  ground  that  the  answer  would  be  hearsay,  and 
the  objection  was  sustained  by  the  court. 

(1)  Held,  that  the  court  committed  prejudicial  error  in  sustaining  the  above 
objection.  The  answer  to  the  question  objected  to  did  not  call  for  hearsay  evi- 
dence. In  this  particular  case,  the  fact  that  the  witness  was  being  asked  to  repeat 
what  he  had  heard  other  persons  say  would  not  mean  that  his  answers  would  be 
hearsay.  Statements  apparently  hearsay  may  be  original  evidence  and  thus  come 
within  the  well-recognized  exceptions  to  the  hearsay  rule.  For  instance,  where 
it  is  attempted  to  impeach  the  testimony  of  a witness  it  is  proper  to  show  prior 
inconsistent  statements  made  by  the  witness.  The  prior  inconsistent  statement 
is  not  admissible  to  prove  the  truth  of  such  statement,  but  is  admissible  as  going 
to  his  credibility  and  to  affect  the  testimony  given  by  him  while  a witness  on  the 
stand  (citing  C.  M.  O.  3,  1929,  pp.  15  and  16). 

Section  516,  Naval  Courts  and  Boards,  1923,  sets  forth  the  manner  in  which  the 
ground  work  for  later  impeaching  the  testimony  of  an  opposite  party’s  witness  may 
be  laid.  This  should  be  accomplished  by  cross-examination  of  the  witness  whose 
testimony  is  later  to  be  impeached.  While  such  ground  work  in  the  case  of  the 
two  prosecution  witnesses  referred  to  was  not  as  complete  as  it  should  have  been, 
nevertheless,  held  that  it  was  sufficient  to  enable  the  accused  to  introduce  witnesses 
to  show  that  said  witnesses  made  statements  inconsistent  with  those  given  by 
them  while  on  the  witness  stand. 

Further  held , that  the  defense  witness  last  referred  to  above  should  have  been 
allowed  to  testify  as  to  the  conversation  he  heard  between  the  chief  boatswain’s 
mate,  the  two  prosecution  witnesses,  and  others  on  the  morning  following  the  time 
of  the  commission  of  the  alleged  offense,  as  said  chief  boatswain’s  mate  had 
previously  testified  that  he  had  had  no  such  conversation.  While  it  is  a well- 
recognized  principle  of  law  that  a person  may  not  impeach  the  testimony  of  his 
own  witness,  still  there  are  exceptions  to  such  rule.  In  section  520,  Naval  Courts 
and  Boards,  1923,  it  is  seen  that  where  a person  is  compelled  to  call  a particular 
witness,  and  that  witness  appears  hostile  to  the  party  calling  him,  such  witness’ 
testimony  may  be  impeached  by  the  person  calling  him.  This  situation  applies  to 
the  testimony  of  the  chief  boatswain’s  mate. 

(2)  In  cases  similar  to  the  one  involved  in  this  case,  it  is  highly  important  to 
allow  an  accused  wide  latitude  in  availing  himself  of  every  legal  defense  possible. 
Particularly  is  it  important  to  permit  an  accused  an  opportunity  to  show  that 
witnesses  testifying  against  him  have  made  prior  statements  inconsistent  with 
[P.  7]  their  sworn  testimony,  where  such  testimony  is  so  positive  as  to  make  out 
a complete  case  against  the  accused,  and  where  the  accused  has  no  other  possible 
defense  to  offer. 
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(3)  In  view  of  the  above  holding  that  the  substantial  rights  of  the  accused  were 
prejudiced  by  the  court’s  erroneous  ruling,  the  accused  was  afforded  an  oppor- 
tunity of  requesting  a new  trial  on  the  charge  and  specification  prior  to  final  action 
being  taken  in  the  case,  in  accordance  with  the  provisions  of  section  741g,  Naval 
Courts  and  Boards,  1923  (File:  MM-Hart,  Jack  D/A17-20  (340310),  June  19,  1934, 
approved  June  20,  1934). 


FINDINGS : disapproved  by  convening  authority  as  not  in  accordance  with 
evidence;  d si  approval  construed  as  directed  to  exceptions  made  in  finding 
only. 

An  accused  was  convicted,  among  other  charges,  of  “Conduct  to  the  prejudice  of 
good  order  and  discipline,”  the  specification  of  which  alleged  that  the  accused, 
together  with  other  named  persons,  engaged  in  a fight  with  certain  named  police 
petty  officers  of  the  ship.  The  court  found  that  specification  proved  in  part  by 
excepting  therefrom  the  name  of  one  of  the  police  petty  officers. 

The  convening  authority  in  acting  on  this  case  disapproved  the  finding  on  the 
specification  of  the  above  charge,  giving  as  his  reason  that  there  was  positive 
evidence  that  the  accused  engaged  in  a fight  with  the  police  petty  officer  whose 
name  was  excepted  by  the  finding.  The  convening  authority  then  approved  the 
finding  of  guilty  on  the  charge. 

While  the  convening  authority  disapproved  the  finding  on  the  specification  of 
the  above  charge  in  its  entirety,  it  was  evident  from  his  reasons  for  such  disap- 
proval and  his  later  approval  of  the  finding  on  the  charge,  that  his  disapproval  was 
directed  to  the  exceptions  made  in  the  finding  on  the  specification,  and  not  to  the 
remainder  of  the  specification  found  proved,  and  his  action  was  so  construed 
(citing  C.  M.  O.  6,  1929,  p.  4;  File:  MM-Smith,  Geo.  A/A17-20  (340607),  July 
24,  1934,  approved  July  30,  1934). 


PREVIOUS  CONVICTIONS:  mast  punishment — consideration  of,  by  deck 

court. 

In  a deck-court  case,  a punishment  awarded  at  mast  was  recorded  as  a pre- 
vious conviction,  but  there  was  no  entry  to  the  effect  that  a previous  conviction 
was  considered. 

Section  693,  Naval  Courts  and  Boards,  1923,  states  that  the  record  must 
show  in  case  there  has  been  a previous  conviction.  Only  a properly  approved 
conviction  by  a duly  constituted  court  martial  may  be  considered  by  a court 
as  a previous  conviction.  Punishment  awarded  at  mast  does  not  constitute  a 
previous  [P.  8]  conviction  and  cannot  properly  be  considered  as  such. 
Where  there  have  been  no  previous  convictions  there  should  be  a statement  to 
that  effect  on  the  record.  Section  980,  note  14,  Naval  Courts  and  Boards, 
1923,  requires  that  when  previous  convictions  have  been  considered,  a note  to 
that  effect  be  placed  upon  the  record.  From  the  record  in  this  case  it  could 
not  be  positively  determined  whether  the  court  erred  in  improperly  considering 
the  record  of  mast  punishment  as  a previous  conviction  in"  determining  its 
sentence. 

In  view  of  the  foegoing,  the  Secretary  of  the  Navy  directed  that  if  the  deck 
court  in  this  case  did,  in  fact,  consider  the  mast  punishment  as  a previous  con- 
viction, it  be  reconvened  for  the  purpose  of  reconsidering  the  sentence,  exclud- 
ing during  such  consideration  the  evidence  of  punishment  awarded  at  captain’s 
mast.  In  any  event,  the  record  should  be  corrected  to  conform  to  the  require- 
ments set  forth  above  (File:  MM-Bradbury,  Ferrel  H/A17-22  (340727),  July 
27,  1934;  see  also  File:  MM-Dolan,  Earl  G/A17-22  (340713);  MM-Malla 
Andrew  D/A17-22  ( 340713)  ; MM-Sullivan,  Francis  J/A17-22  (340713)  July 
13.1934). 


SENTENCES:  illegal,  set  aside;  performances  of  extra  duty;  deck  court. 

A deck-court  sentence  included  the  performance  of  thirty-six  hours  of  extra 
duty.  Since  the  performance  of  extra  duty  is  not  included  among  the  author- 
ized punishments  enumerated  in  article  30,  Articles  for  the  Government  of  the 
Navy  (sec.  107,  N.  C.  & B.,  1923;  see  art.  64  (b),  A.  G.  N ; sec.  141,  N.  C.  & B., 
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1923),  held  that  this  portion  of  the  sentence  was  not  legal  (citing  sec.  953,  note 
72,  N.  C.  & B.,  1923;  C.  M.  O.  8,  1928,  p.  10),  and  accordingly,  it  was  set  aside 
(File:  MM-Rounsaville,  O.  H/A17-22  (340713),  July  13,  1934). 


STATEMENT  OF  ACCUSED : recording  of. 

What  purported  to  be  an  argument  by  the  counsel  for  an  accused,  was,  in 
fact,  a statement  by  the  accused  requesting  clemency.  In  connection  with  this 
statement,  the  provisions  of  section  671,  Naval  Courts  and  Boards,  1923,  were 
not  complied  with  in  the  the  following  particulars : 

(a)  The  substance  only  of  the  statement  by  the  accused  was  reported. 

(&)  The  statement  by  the  accused  was  not  signed  by  him. 

In  view,  however,  of  the  fact  that  the  statement  by  the  accused  could  not 
have  affected  the  findings,  the  accused  having  pleaded  guilty,  and  the  further 
fact  that  the  sentence  adjudged  was  not  excessive  for  the  offense,  held  that  the 
interests  of  the  [P.  9]  accused  were  not  prejudiced  by  the  above  irregulari- 
ties (File:  MM-Brady,  Wm.  M/A17-20  (340612),  July  10,  1934,  approved  July 
16,  1934). 


WITNESSES : member  of  court  as  witness,  to  be  considered  as  challenged  by 

accused;  summary  court  martial. 

SETTING  ASIDE : proceedings,  finding,  and  sentence — prejudicial  error. 

Am  accused  before  a summary  court  martial  challenged  the  senior  member 
of  the  court  on  the  ground  that  the  evidence  adduced  showed  that  he  was  the 
acting  executive  officer  of  the  ship  to  which  the  accused  was  attached  at  the 
time  of  the  alleged  offenses,  and  indicated  he  had  formed  a prior  opinion  as 
to  the  guilt  of  the  accused.  The  challenge  was  not  sustained. 

At  a later  stage  in  the  proceedings,  the  senior  member  was  called  as  a witness 
and  gave  testimony  for  the  prosecution  which  was  material  to  the  issue  being 
tried.  The  record  of  proceedings  did  not  indicate  at  the  completion  of  the 
senior  member’s  testimony  that  the  accused  requested  he  be  not  considered 
challenged.  (See  sec.  624,  Naval  Courts  and  Boards,  1923).  Inasmuch  as  the 
accused  had  previously  challenged  the  senior  member,  it  was  obvious  that  the 
failure  of  the  record  to  show  that  the  accused  requested  he  be  not  considered 
as  challenged  was  not  a clerical  error.  The  effect  of  section  624,  Naval  Courts 
and  Boards,  1923,  is  to  disqualify  an  officer  as  a member  of  a court  martial 
who  has  testified  for  the  prosecution  against  the  accused  as  to  a material 
matter  unless  the  accused  expressly  requests  that  such  officer  be  not  disqualified. 
Accordingly,  the  senior  member  was,  from  the  time  Of  the  completion  of  his 
testimony,  in  the  same  status  as  an  officer  sitting  as  a member  of  a court  who 
has  been  challenged  by  the  accused,  and  the  challenge  sustained  by  the  court 
or  improperly  overruled.  Accordingly,  held  that  the  failure  of  the  court  to 
carry  out  the  proper  procedure  in  this  instance  invalidated  the  proceedings 
(C.  M.  O.  4,  1924,  p.  7;  C.  M.  O.  4,  1925,  p.  23). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, findings,  and  sentence  in  this  case  be  set  aside  (File:  MM-Fairchild, 
James  A/17-21  (340713),  July  13,  1934). 


BOARDS  OF  INQUEST:  jurisdiction  where  deceased  persons  not  a member 

of  the  naval  service. 

Where  a board  of  inquest  was  convened  to  investigate  and  report  upon  the 
circumstances  attending  the  death  of  a civilian  employee  of  a private  contrac- 
tor that  occurred  at  the  water  tank  [P.  10]  at  the  naval  ammunition  depot, 
Hingham,  Mass.,  held,  that  said  board  was  legally  convened  so  far  as  juris- 
diction was  concerned  (File:  QQ/A17-27  (340427),  July  9,  1934,  approved 
July  17,  1934,  citing  sec.  1216,  note  (8),  N.  C.  & B.,  1923,  and  distinguishing 
file:  QQ/A17-24  (330602),  July  28,  1933,  approved  August  24,  1933;  C.  M.  O. 
6,  1933,  p.  7). 
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CLAIMS : PRIVATE  PROPERTY  damaged  when  horse  frightened  by  navy  sea- 
plane. 

While  engaged  on  official  business,  a Navy  seaplane  in  making  a landing 
in  the  water,  flew  low  over  private  property,  frightening  a horse  and  causing 
the  animal  to  bolt.  Before  the  horse  could  be  stopped,  it  broke  through  two 
barbed-wire  fences,  sustaining  bruises  and  cuts  and  damaging  harness  and  a 
cultivator  to  which  it  was  hitched. 

Claim  in  the  sum  of  $20  submitted,  by  the  owner  of  the  above  property, 
being  considered  reasonable,  was  approved  for  payment  from  the  current 
appropriation  “Aviation,  Navy”  (File:  L11-15/QQ  (340626),  July  7,  1934). 


CONTRACTS:  preference  given  to  articles  of  domestic  growth,  production, 
or  manufacture;  motion-picture  films. 

Held,  that  the  Bureau  of  Navigation  of  the  Navy  Department  may  legally 
lease  motion-picture  films  made  of  material  produced  or  manufactured  in  the 
United  States  from  negatives  produced  in  a foreign  country  (File:  L4-2  (25) 
(340625),  July  13,  1934,  considering  act  of  March  3,  1933,  title  III,  sec.  2 
(47  Stat.  1520  ; 41  U.  S.  C.,  Sup.  VII,  sec.  10a)). 


MARINE  CORPS  PERSONNEL  ACT:  interpretation  of — appointment  of 

MAJOR  GENERALS  (ACT  OF  MAY  29,  1934). 

Held:  (1)  That  it  would  not  be  in  compliance  with  the  Marine  Corps  Per- 
sonnel Act  of  May  29,  1934  ( 48  Stat.  8111  for  the  President  to  appoint  major 
generals  upon  recommendation  of  the  Secretary  of  the  Navy,  without  the 
interposition  of  a selection  board. 

(2)  That  Marine  Corps  selection  boards  to  recommend  brigadier  generals 
for  promotion  to  major  general  must  consist  of  nine  rear  admirals  on  the 
active  list  of  the  line  of  the  Navy,  as  provided  by  existing  law  governing 
promotion  by  selection  to  the  grade  of  rear  admiral  in  the  Navy  (citing  32 
Op.  Atty.  Gen.  208). 

(3)  That  all  brigadier  generals  are  eligible  for  consideration  for  promotion 
to  the  grade  of  major  general,  and  that  four  years’  service  in  the  grade  of 
brigadier  general  is  not  a prerequisite  to  such  eligibility. 

[P.  11]  (4)  That  officers  now  holding  temporary  commissions  as  major  gen- 

erals are  eligible  in  their  permanent  status  of  brigadier  generals  for  considera- 
tion by  a Marine  Corps  selection  board  for  promotion  to  major  general, 
permanent. 

(5)  That  the  officer  now  serving  as  Major  General  Commandant  would 
not  be  counted  as  one  of  the  authorized  number  of  officers  in  the  grade  of 
major  general  if  he  should  be  promoted  to  that  grade  from  the  permanent 
grade  of  brigadier  general  which  he  now  holds  (citing  act  of  December  19, 
1913,  34  U.  S.  Code,  sec.  623,  and  sec.  13  of  act  of  May  29,  1934,  supra ; File : 
OA/P17-2  (340804),  July  5,  1934). 


MARINE  CORPS  PERSONNEL  ACT:  status  of  officers  who  failed  profes- 
sionally OR  MORALLY  ON  EXAMINATIONS  FOR  PROMOTION  PRIOR  TO  PASSAGE  OF  J 
EFFECT  ON  PRIOR  STATUTES. 

Held , that  all  existing  laws  relative  to  the  status  of  officers  of  the  Marine 
Corps  who  fail  professionally  and/or  morally  upon  examination  or  re- 
examination for  promotion,  were  repealed,  either  expressly  or  by  im- 
plication, by  section  15  of  the  Marine  Corps  Personnel  Act  of  May  29, 
1934  (48  Stat.  811,  813)  (considering  section  13  of  the  Revised  Statutes,  and 
citing  Great  Northern  Railway  Co.  v.  United  States,  208  U.  S.  465;  Wilmington 
Trust  Co.  v.  United  States,  28  Fed.  (2d ) 205,  construing  same).  Therefore, 
in  the  cases  of  three  officers,  one  of  whom  had  failed  professionally  on  exam- 
ination for  promotion  and  again  on  reexamination,  another  who  had  failed 
morally  and  professionally  on  examination  for  promotion,  and  the  third  of 
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whom  had  failed  morally  on  examination  for  promotion  prior  to  May  29,  1934, 
further  held  that  these  officers  are  no  longer  affected  by  the  laws  applicable 
to  their  cases  prior  to  May  29,  1934,  except  to  the  extent  loss  of  numbers 
or  loss  of  precedence  has  been  affected  by  May  29,  1934.  Suspension  accruing 
under  the  laws  applicable  to  their  cases  prior  to  May  29,  1934,  was  lifted  by 
the  repeal  of  such  laws  by  the  act  of  May  29,  1934  (File:  OA/P17-2  (340614) 
July  26,  1934). 


MISCONDUCT:  suicide,  lack  of  motive  for;  insanity. 

An  officer  of  the  Navy  committed  suicide  by  taking  cyanide  poison  while 
attached  to  the  fleet  air  base,  Pearl  Harbor,  T.  H.  Evidence  brought  out 
before  the  board  of  inquest  in  this  case  revealed  that  shortly  before  his  death, 
deceased  had  shown  symptoms  of  mental  strain,  which  might  have  been  caused 
by  a combination  of  the  heat  and  long  hours  of  study,  the  latter  a natural 
consequence  of  his  failure  to  pass  his  examination  for  promotion.  Informa- 
tion before  the  court  of  inquiry  in  the  same  [P.  12]  case  showed  that  the 
deceased  wrote  two  letters  on  the  day  of  his  death,  in  one  of  which  he  spoke 
of  falling  over  with  a “dizzy  spell”  on  that  day. 

Under  the  rules  set  forth  in  Naval  Courts  and  Boards  (sec.  1029)  for  the 
purpose  of  determining  misconduct  status  in  cases  of  this  nature  and  under  the 
Navy  Department’s  precedents  (L.  R.  N.  A.,  1929  Sup.,  pp.  579-581),  the 
evidence  bearing  on  the  mental  condition  of  the  deceased,  when  considered  in 
connection  with  the  fact  that  he  took  his  own  life  without  any  knowui  reason 
apart  from  such  mental  condition,  leads  to  the  conclusion  that  he  was  not 
sane  at  the  moment  of  his  death. 

In  view  of  the  foregoing,  held  that  the  death  of  this  officer  was  not  the  result 
of  his  own  misconduct  (File:  OQ-Grady,  Morris  R/A17-24  (340621)  ; 00- 
Grady,  Morris  R/A17-27  (340620)  ; July  25,  1934,  approved  July  31,  1934;  see 
also  in  connection  with  this  case,  File:  OO-Skelton,  Robert  H/A17-27  (340105), 
January  15,  1934;  C.  M.  O.  1,  1934,  p.  15). 


NAVAL  PETROLEUM  RESERVES : quitclaim  deed  to  improvements  on  land 

in  ; authority  of  secretary  of  navy  to  accept  ; law  of  fixtures. 

During  the  early  part  of  1911  the  Associated  Oil  Co.  drilled  four  wells  in  certain 
lands  in  California,  which  lands  were  at  that  time  part  of  the  public  domain 
under  the  control  and  jurisdiction  of  the  Department  of  the  Interior.  Said 
company  ceased  operations  on  these  wells  either  on  or  shortly  after  the  land  in 
question  wras  set  aside  by  the  President  on  September  2,  1912,  as  a part  of  the 
Naval  Petroleum  Reserve  No.  1 in  California. 

An  endeavor  was  made  by  the  local  naval  authorities  to  have  the  above 
company  properly  abandon  said  wells.  The  company  stated  that  it  was  not 
interested  in  performing  the  work  of  properly  abandoning  these  wells,  but  that 
it  would  and  did  quitclaim  and  waive  any  and  all  of  its  rights  in  and  to  the 
12 -inch  casing  in  the  four  wells  in  question,  “conditional  upon  and  subject 
to  the  release  of  the  Associated  Oil  Company  of  and  from  any  and  ail  liability, 
claims  or  demands  arising  directly  or  indirectly  from  the  abandonment  of  said 
wells  and/or  the  salvaging  of  the  casing  contained  therein.” 

j Held,  that  even  if  the  Associated  Oil  Company  is  vested  with  title  to  the 
equipment  on  the  Government  property,  the  Secretary  of  the  Navy,  in  the 
absence  of  specific  legislative  authority,  is  not  authorized  to  accept  a conditional 
quitclaim  deed  thereto  from  the  Associated  Oil  Company  for  the  reason  that  it 
purports  to  release  the  said  company  “from  any  and  all  liability,  claims  or 
demands  arising  directly  or  indirectly  from  the  abandonment  of  the  wells.” 
Such  an  undertaking  is  too  indefinite,  and  no  officer  of  the  Government  has 
authority  to  make  a promise  or  bind  the  United  States  to  the  extent  of  granting 
the  company  such  immunity  [P.  13]  from  liability  in  consideration  of  a quit- 
claim deed.  Furthermore,  as  the  Statute  of  Limitations  does  not  run  against 
the  United  States,  the  proposed  release  of  the  company  from  any  further  obliga- 
tion it  may  owe  to  the  United  States  is  unwarranted  and  not  binding  on  the 
Government. 
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However,  it  appeared  that  after  suspension  of  operations  the  company  re- 
moved such  movable  property  as  it  had  on  or  intended  to  remove  from  the 
Government  lands  in  question.  Assuming  that  the  Associated  Oil  Company 
was  legally  on  the  Government  lands  for  the  purpose  of  exploring  for  mineral 
products  upon  discontinuing  operations  the  company  at  best  could  expect  but  a 
reasonable  time  to  remove  its  movable  property  from  the  Government  lands. 
Any  equipment  such  as  the  casing  above  referred  to  that  became  annexed  to  the 
soil  under  the  well-established  principles  of  the  law  of  fixtures  became  the 
property  of  the  United  States.  For  the  company  now,  after  a lapse  of  over 
twenty  years,  to  interpose  a claim  thereto  would  justify  the  United  States  in 
demanding  a counter  consideration  for  the  use  of  the  Government  lands. 

In  view  of  the  foregoing,  held  that  upon  cessation  of  exploring  operations 
by  the  Associated  Oil  Company  and  failure  within  a reasonable  time  to  remove 
the  equipment  here  involved,  it  became  divested  of  title  thereto,  and  no  quit- 
claim deed  is  necessary  to  give  the  United  States  a valid  title  to  the  casing 
in  question  (File:  NZ8  (A-l)/L4-3  (17)  (340403),  July  13,  1934). 


PROMOTION : law  changed — status  of  officer  due  for  promotion  by  seniority 

PRIOR  TO  ; ACT  OF  MAY  29,  1934. 

A lieutenant,  U.  S.  Navy,  became  due  for  promotion  by  seniority  on  February 
20,  1934,  but  he  had  not  taken  his  examinations  for  promotion,  nor  was  he 
nominated  by  the  President  to  the  Senate  prior  to  May  29,  1934.  The  Navy 
Personnel  Act  of  May  29,  1934  (48  Stat.  814),  changed  the  promotion  system  in 
the  grades  of  lieutenant  and  lieutenant  (junior  grade)  in  the  line  of  the 
Navy  from  promotion  by  seniority  to  promotion  by  selection.  Alnav  Fourteen, 
issued  after  the  passage  of  the  act  of  May  29,  1934,  supra,  revoked  all  uncom- 
pleted examination  orders  for  officers  in  the  grades  of  lieutenant  and  lieu- 
tenant (junior  grade). 

Held,  that  the  above  officer  cannot  now  be  promoted  without  the  interposition 
of  a selection  board  (File:  OO-Crandall,  Caleb  R/P17-2  (340628),  July  14, 
1934,  citing  File  26260-3663 : 4,  Dec.  12,  1921,  L.  R.  N.  A.,  1929  Sup.,  p.  133 ; File 
26521-560,  April  18,  1925,  L.  R.  N.  A.,  1929  Sup.,  p.  988;  File  26256-217:6, 
June  17,  1921,  L.  R.  N.  A.,  1929  Sup.,  p.  134 ; Op.  Atty.  Gen.,  Jan.  28,  1922,  Navy 
Dept.  File  26256-217:  7,  L.  R.  N.  A.,  1929  Sup.,  p.  134;  34  U.  S.  C.,  secs.  271,  274). 


[P.  14]  1.  PROMOTION : marine  corps — exemption  from  professional  exam- 
ination. 

2.  SAME:  marine  corps — law  changed — officer  qualifying  pro- 
fessionally PRIOR  TO — NECESSITY  FOR  REEXAMINATION  UPON  SELEC- 
TION ; ACT  OF  MAY  29,  1934. 

(1)  Question  whether  or  not  officers  of  the  Marine  Corps,  due  for  promotion, 
who  hold  certificates  of  graduation  from  certain  named  schools  may  be  exempted 
by  the  Secretary  of  the  Navy  from  professional  examination  for  promotion. 

Section  1496,  Revised  Statutes  (34  U.  S.  C.,  sec.  274),  provides  in  part  that: 

“no  officer  shall  be  promoted  to  a higher  grade  on  the  active  list  of  the 
Navy  until  his  mental,  moral,  and  professional  fitness  to  perform  all  his 
duties  at  sea  have  been  established  to  the  satisfaction  of  a board  of 
examining  officers.” 

Regulations  issued  by  the  Secretary  of  the  Navy  pursuant  to  the  above  statute, 
and  which  have  the  force  and  effect  of  law  (L.  R.  N.  A.,  pp.  197,  784),  are 
contained  in  article  1650,  Navy  Regulations,  General  Order  No.  231  of  De- 
cember 23,  1932,  and  General  Order  No.  168  of  September  21,  1927,  as  modified 
by  General  Order  No.  204  of  March  15,  1930.  In  accordance  with  these  regu- 
lations, commissioned  officers  of  the  line  of  the  Navy  are  required  to  take 
professional  examinations  in  the  subjects  listed,  with  the  exception  of  Strategy 
and  Tactics  under  conditions  specified. 

By  virtue  of  section  1 of  the  Marine  Corps  Personnel  Act  of  May  29,  1934 
(48  Stat.  811),  section  1496,  Revised  Statutes,  supra,  applies  with  equal  force 
to  the  professional  examinations  for  promotion  of  commissioned  officers  of  the 
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Marine  Corps,  and  its  requirements  cannot  be  waived  since  they  are  mandatory 
in  terms  (L.  R.  N.  A.,  p.  24). 

While  the  Secretary  of  the  Navy  has  the  authority,  within  reasonable  limits, 
to  direct  examining  boards  to  accept  as  evidence  of  professional  fitness  in 
certain  subjects  the  satisfactory  completion  of  courses  of  study  in  which 
those  subjects  were  pursued,  he  may  not  designate  exemptions  from  exami- 
nations which,  in  effect,  would  direct  the  examining  board  to  find  the  officer 
qualified  for  promotion. 

In  view  of  the  foregoing,  held  that  the  Secretary  of  the  Navy  would  not 
be  authorized  to  issue  an  order  exempting  officers  of  the  Marine  Corps  from 
professional  examinations,  or  providing  for  a system  of  professional  exami- 
nations for  promotions  for  such  officers  unlike  that  which  is  prescribed  for 
line  officers  of  the  Navy. 

(2)  In  a particular  case  where  an  officer  of  the  Marine  Corps  was  examined 
and  found  qualified  for  promotion  prior  to  the  act  of  May  29,  1934,  supra,  having 
passed  the  professional  examination  [P.  15]  prescribed  by  the  Marine  Corps 
Manual  for  his  grade,  which  examination  was  similar,  in  effect,  to  that  pre- 
scribed for  line  officers  of  the  Navy,  held,  that  if  this  officer  is  selected  for 
promotion,  the  Secretary  of  the  Navy  may  authorize  the  examining  board 
which  examines  him  for  promotion  to  accept  his  previous  examination  for 
promotion  as  evidence  of  his  professional  fitness  (File:  OA/P17-2  (340709), 
July  25,  1934). 


REWARDS : deserter — payment  of,  to  u.  s.  immigration  inspector. 

Held,  that  a reward  for  the  apprehension  and  delivery  of  an  escaped  general 
court-martial  prisoner,  in  an  amount  not  to  exceed  $50,  may  legally  be  paid 
to  a U.  S.  immigration  inspector,  provided  of  course  that  such  reward  had 
been  offered  prior  to  the  time  of  delivery  of  said  escaped  prisoner,  and  that 
this  offer  of  reward  was  outstanding  at  the  time  of  delivery  (citing  5 Comp. 
Gen.  447;  C.  M.  O.  2,  1926,  p.  6).  Further  held,  that  since  the  man  for  whose 
apprehension  the  reward  was  to  be  paid  was  an  escaped  general  court-martial 
prisoner,  the  reward  was  properly  chargeable  to  the  appropriation  “Miscellane- 
ous expenses”  as  an  expense  of  prisoners  (citing  Comp.  Gen.  decision,  A-9408, 
August  7,  1926;  art.  2136-48  S.  and  A.  Memo.;  File:  MM-Garrison,  Jas. 
O/A17-20  ( 340329),  July  14,  1934). 


UNIFORM : distinctive  part  of — sale  to  veterans’  organizations  ; chief  petty 
officers’  cap  devices. 

Held : ( a ) Under  such  regulations  as  the  Secretary  of  the  Navy  may  pre- 
scribe, the  Bureau  of  Supplies  and  Accounts  may  sell  chief  petty  officers’  cap 
devices  to  former  members  of  the  military  and  naval  service  for  use  on 
American  Legion  chapeau  provided  all  the  members  of  such  society  have  been 
honorably  discharged  from  the  military  or  naval  service;  and  the  chapeau  and 
cap  device  is  the  duly  prescribed  uniform  of  the  society. 

(&)  Under  such  regulations  as  the  Secretary  of  the  Navy  may  prescribe, 
the  Bureau  of  Supplies  and  Accounts  may  sell  directly  to  the  members  of 
a veterans’  organization  through  the  organization,  exterior  articles  of  uniform, 
provided  the  exterior  articles  are  included  in  the  duly  prescribed  uniform  of  the 
organization  and  the  organization  is  composed  entirely  of  honorably  discharged 
officers  or  enlisted  men,  or  both,  of  the  military  and  naval  services  (File: 
JJ55-3/L11-3'  (340522),  July  6,  1934). 


[P.  16]  WRECKS : navy  airplane — disposal  of,  where  recovered  by  private 
individual;  salvage  claim. 

A Navy  airplane  and  engine  were  lost  in  a forced  landing,  and  recovered 
from  the  Pacific  Ocean  by  a resident  of  California.  Question  whether  it  will 
be  necessary  for  this  man  to  have  a release  from  the  Government  before  he 
can  sell  the  motor  and  parts  of  said  plane. 
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The  sole  power  to  provide  for  the  disposition  of  property,  the  title  to  which 
is  in  the  United  States,  is  vested  by  the  Constitution  in  Congress  (U.  S.  Con- 
stitution, art.  IV,  sec.  3,  clause  2 ; Light  v.  United  States,  220  U.  S.  523 ; 
United  States  v.  Pennsylvania  and  Lake  Erie  Dock  Go.,  272  Fed.  839;  Lear  v. 
United  States,  50  Fed.  65).  Congress  has  at  no  time  authorized  the  Navy 
Department  to  relinquish  title  to  Federal  property  by  abandonment.  Nor  has 
it  authorized  the  Navy  Department  to  dispose  of  Navy  airplanes  and  engines 
by  release.  It  has,  however,  provided  by  law  for  the  sale  of  condemned 
supplies,  stores,  and  old  materials  to  the  highest  bidder  after  advertisement 
(U.  S.  Code,  title  34,  secs.  543,  544). 

Since  the  Navy  airplane  and  engine  in  question  have  never  been  officially 
disposed  of  by  Congress  nor  sold  or  otherwise  disposed  of  by  the  Navy  Depart- 
ment in  the  manner  provided  by  law,  the  title  to  this  property  still  remains 
in  the  United  States  and  said  title  may  now  be  transferred  to  the  man  in 
question  only  by  Congress,  or  in  accordance  with  the  provisions  of  sections 
543  and  544,  title  34,  U.  S.  Code. 

While  no  claim  for  salvage  was  made,  remarked  that  it  appeared  that  the 
above  man’s  acts  in  salvaging  the  Navy  airplane  in  question  were  purely 
voluntary  and  under  such  circumstances  no  compensation  may  be  made  in 
view  of  the  provisions  of  U.  S.  Code,  title  31,  section  665,  which  prohibits  the 
acceptance  by  any  department  or  officer  of  the  Government  of  voluntary  serv- 
ices except  in  cases  of  sudden  emergency  involving  the  loss  of  human  life  or 
the  destruction  of  Government  property  (File:  L11-17/VF8C-4  (340714),  July 
23,  1934). 


C.  M.  0.  8—1934 

[P.  4]  BAD  CONDUCT  DISCHARGE : remitted  on  probation — execution  of, 

AFTER  TERMINATION  OF  PROBATIONARY  PERIOD  FOR  MISCONDUCT  OCCURRING  DURING 

SUCH  PERIOD. 

An  enlisted  man  was  tried  by  summary  court  martial  on  December  19,  1932, 
his  sentence  including  a bad-conduct  discharge  from  the  Navy,  which  was  re- 
mitted subject  to  six  months’  probation.  The  remission  of  the  bad-conduct  dis- 
charge, subject  to  the  probationary  period  of  six  months  was  approved  by  the 
immediate  superior  in  command  on  December  23,  1932.  The  probationary 
period  thus  terminated  on  June  22,  1933. 

On  June  2,  1933,  the  above  man  was  arrested  and  detained  by  the  civil  authori- 
ties of  Long  Beach,  Calif.,  charged  with  theft  of  an  automobile,  and  on  July 
19,  1933,  he  pleaded  guilty  to  the  charge  and  was  sentenced  to  pay  a fine  of 
$1,000,  but  the  sentence  was  suspended.  He  was  returned  to  his  ship  on  August 
15,  1933,  and  on  September  25,  1933,  he  was  discharged  [P.  5]  from  the  Navy 
with  a bad-conduct  discharge,  as  a result  of  captain’s  mast  where  it  was  directed 
that  the  sentence  of  bad-conduct  discharge  awarded  by  the  summary  court 
martial  approved  December  23,  1932,  be  carried  into  effect. 

Held:  That  the  bad-conduct  discharge  in  this  case  was  legal,  although  executed 
after  expiration  of  the  probationary  period,  since  the  misconduct  on  which  it 
was  based  occurred  during  such  probationary  period  (File:  MM-Hampey,  Floyd 
J/P19-1  (340718),  Aug.  9,  1934,  citing  Op.  J.  A.  G.,  approved  by  Sec.  Navy, 
File:  MM-Miller,  Lee/I’19-1  (290723),  Aug.  8,  1929,  C.  M.  O.  8,  1929,  p.  14; 
File:  MM-Harrison,  Milford  L/A17-20  (320820),  Sept.  3,  1932,  C.  M.  O.  9,  1932, 
P.  12). 


CHARGES  AND  SPECIFICATIONS  : specification  defective,  failing  to  allege 

AN  OFFENSE — POSSESSION  OF  FORGED  LIBERTY  CARD  ; SUMMARY  COURT  MARTIAL. 

SETTING  ASIDE  : proceedings  and  finding,  fatally  defective  specification. 

A summary  court-martial  specification  alleging  possession  of  a forged  liberty 
pass  was  held  fatally  defective  in  that  the  mere  possession  of  a forged  liberty 
card  does  not  constitute  an  offense.  (See  sec.  198,  Naval  Courts  and  Boards, 
1923;  C.  M.  O.  9,  1931,  p.  12).  There  was  no  allegation  in  the  specification  that 
the  accused  forged  the  signature  or  that  he  uttered  the  forgery  (see  C.  M.  O. 
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1,  1925,  p.  3,  and  sec.  285,  N.  C.  & B.,  1923),  or  that  the  alleged  possession  was 
accompanied  by  any  wrongful  intent  (see  sec.  288,  N.  C.  & B.,  1923,  “Elements,” 
2d  par.  and  charge  II). 

Inasmuch  as  the  specification  in  question  did  not  meet  the  requirements  of 
section  198,  Naval  Courts  and  Boards,  1923,  the  Secretary  of  the  Navy  directed 
that  the  proceedings  and  finding  thereon  be  set  aside  (File:  MM-Barquin, 
Nicolas/A17-21  (340807),  Aug.  7,  1934). 


1.  FINDINGS : recording  improperly — effect. 

2.  EVIDENCE : testimony  of  witnesses — motion  to  strike  from  record  sus- 

tained— procedure. 

(1)  Findings  with  respect  to  certain  charges  were  not  properly  recorded  in 
that  they  did  not  name  the  accused,  nor  were  the  findings  grammatically  correct. 
(See  sec.  881,  Naval  Courts  and  Boards,  1923,  for  the  proper  manner  of  recording 
the  findings.) 

It  has  been  previously  held  that  the  complete  omission  of  the  court’s  finding 
on  a charge  was  not  a fatal  error  (C.  M.  O.  7,  1929,  p.  8).  In  the  case  now 
under  consideration,  the  court  clearly  found  the  accused  guilty  on  the  respective 
charges,  but  failed  to  record  its  findings  with  respect  thereto  in  the  approved 
[P.  6]  form.  Therefore  held,  that  while  this  constituted  an  irregularity,  it 
was  not  such  as  to  have  prejudiced  the  rights  of  the  accused. 

(2)  In  the  same  case,  in  numerous  places  in  the  record  of  proceedings,  after 
motions  to  strike  certain  answers  had  been  sustained  by  the  court,  the  judge 
advocate  physically  struck  such  answers  from  the  record  by  drawing  a red  ink 
line  through  the  testimony  to  be  stricken. 

The  answers  in  question  should  not  have  been  physically  struck  out  in  the 
manner  described  above  (sec.  476,  N.  C.  & B.,  1923).  The  ruling  of  the  court 
on  the  several  motions  in  effect  struck  the  testimony  objected  to  from  the  record 
for  all  purposes  relative  to  the  determination  of  the  case  (C.  M.  O.  11,  1933, 
pp.  7,  8). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Le  Blanc,  Robt.  R/A17-20  (340725),  Aug.  15,  1934,  approved 
Aug.  23,  1934). 


1.  JOY  RIDING:  (a)  aiding  and  abetting — what  constitutes;  (b)  evidence 

INSUFFICIENT  TO  SUPPORT  CONVICTION  ; FINDINGS  AND  SENTENCE  SET  ASIDE. 

2.  CHARGES  AND  SPECIFICATIONS:  allegations  as  to  time  and  place; 

OFFENSE  IN  VIOLATION  OF  STATE  STATUTE. 

3.  SETTING  ASIDE : findings  and  sentence. 

4.  MEMBERS  OF  COURTS  MARTIAL:  appointment  of  new  members  after 

challenges  by  accused  sustained. 

(1)  Specification  under  the  charge  “Conduct  to  the  prejudice  of  good  order  and 
discipline”  read  as  follows : 

“In  that  Alfred  J.  Mann,  now  a private,  U.  S.  Marine  Corps,  while  so 
serving  with  the  First  Battalion,  Fleet  Marine  Force,  U.  S.  S.  Antares,  Port 
Everglades,  Florida,  did,  on  or  about  July  4,  1934,  wrongfully  and  wilfully 
take  and  drive  a Buick  automobile,  the  property  of  the  Southern  Buick 
Pontiac  Company,  Inc.,  from  in  front  of  the  said  company  showroom  at  601 
South  Andrews  Avenue,  Fort  Lauderdale,  Florida,  without  the  permission  of 
the  said  company  or  its  agents,  in  violation  of  section  7348  Compiled  Gen- 
eral Laws  of  Florida,  1927.” 

The  evidence  in  this  case  established  these  facts : 

The  accused,  with  two  other  marine  enlisted  men,  was  seen  walking  near 
the  Buick  Pontiac  Company  in  Fort  Lauderdale,  Fla.,  between  1930  and  2000  on 
July  4,  1934.  The  accused  and  one  marine  kept  on  walking  down  the  street  but 
Private  John  Simon  stopped,  and  got  in  a new  Buick  car  parked  in  front  of  the 
showroom  of  the  said  company,  the  car  being  the  property  of  this  company. 
Shortly  thereafter  Simon  inquired  of  a party  nearby  as  to  how  to  start  the  car, 
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and  he  was  given  the  information  desired.  Simon  called  to  the  accused  and  the 
other  marine  asking  them  to  come  over  to  where  he  was.  Simon  alone.  [P.  7] 
was  seen  to  enter  the  car.  At  2020  Simon  (in  company  with  the  accused)  was 
seen  driving  a Buick  car  while  leaving  the  Marine  Post  in  Fort  Lauderdale. 
The  car  was  next  seen  about  2130  with  four  marines  in  it,  identity  unknown. 
The  car  was  shortly  thereafter  found  abandoned.  A marine  hat  with  the  name 
“Simon”  in  it  was  found  in  the  car.  The  accused  returned  to  his  post  about 
2330,  and  when  questioned  by  the  officer  of  the  day  the  accused  stated  with 
respect  to  his  actions  of  that  evening  that  he  had  been  riding  with  Simon  in  a 
Buick  sedan  automobile. 

The  court  found  not  proved  the  words  “take  and  drive”  and  “from  in  front 
of  the  said  company  showroom  at,”  substituting  therefor  the  word  “use.”  A 
person  who  aids  or  abets  another  to  commit  an  offense  is  himself  a principal 
to  the  act.  The  substitutions  made  by  the  court,  however,  indicated  that  the 
court  did  not  consider  the  accused  to  have  acted  in  the  capacity  of  a conspirator, 
and  the  evidence  supported  the  position  of  the  court  in  this  respect.  In  other 
words,  no  concert  of  action  between  the  accused  and  Simon  was  brought  out  in 
the  evidence  and  no  conspiracy  shown  (sec.  211,  N.  C.  & B.,  1923;  C.  M.  O. 
3,  1931,  p.  20). 

The  only  other  evidence  against  the  accused — the  court  by  its  finding  having 
exonerated  him  from  previous  guilt — was  that  he  was  seen  in  the  car  driven 
by  Simon  while  leaving  the  marine  reservation  at  2020.  The  reasonable  hypoth- 
esis in  connection  with  this  fact  is  that  he  was  the  invitee  of  Simon,  and  as 
such  guilty  of  no  wrong  (citing  C.  M.  O.  7,  1925,  p.  3).  Therefore,  held  that  the 
finding  of  the  court  that  the  accused  used  the  automobile  in  question  in  viola- 
tion of  the  Florida  statute  was  not  supported  by  the  evidence  adduced. 

(2)  In  the  above  specification  as  finally  found  proved,  although  alleging  viola- 
tion of  a Florida  State  Statute,  there  was  not  only  no  allegation  that  the  offense 
was  committed  within  the  State  of  Florida,  but  there  was  no  averment  whatever 
as  to  place  as  required  by  section  206,  Naval  Courts  and  Boards,  1923. 

(3)  In  view  of  the  foregoing,  the  findings  and  sentence  were  set  aside. 

(4)  In  this  same  case,  the  court  sustained  the  accused’s  challenges  of  three 
members  thereof  and,  the  court  having  been  reduced  below  a legal  quorum 
thereby,  the  convening  authority  was  notified  to  that  effect  and  instructions 
requested.  At  the  same  time  he  was  informed  of  the  intention  of  the  accused, 
announced  through  his  counsel  prior  to  the  specific  challenges  above  referred  to, 
to  challenge  all  the  members  of  the  court.  In  connection  with  the  appointment 
of  new  members  by  the  convening  authority,  the  following'  irregularities  were 
pointed  out  for  future  guidance: 

(a)  An  officer  was  appointed  president,  vice  the  officer  originally  serving  in 
that  capacity,  whereas  he  should  have  been  [P.  8]  appointed  a member  of 
the  court  with  a statement  to  the  effect  that  he  would  become  president  thereof 
by  virtue  of  his  rank.  It  was  not  necessary  nor  desirable  to  appoint  him  presi- 
dent (sec.  615,  N.  C.  & B.,  1923). 

(&)  There  were  originally  seven  members  of  the  court,  three  of  whom  were 
excused  from  further  sitting  as  members  by  reason  of  challenges  sustained. 
The  first  president  of  the  court  was  relieved  as  such  by  the  convening  authority, 
thus  leaving  three  members  of  the  original  court  who  were  during  the  trial  of 
the  accused  still  members  of  the  court.  These  three  members  were  not  present 
during  such  trial  and  did  not  sign  the  record. 

(c)  The  order  of  the  convening  authority  relieving  the  president  of  the  court 
was  addressed  to  that  officer  and  said  “You  are  hereby  relieved  as  president  of 
the  general  court  martial  convened  by  my  precept  of  July  12,  1934.”  He  should 
have  been  relieved  as  a member  of  the  court.  This  evidently  was  the  intention 
of  the  convening  authority  since  the  appointment  of  an  officer  senior  to  the 
president  of  the  court  must  of  necessity  relieve  the  latter  from  acting  in  that 
capacity  (File:  MM-Mann,  Alfred  J/A17-20  (340726),  Aug.  27,  1934,  approved 
Aug.  30,  1934). 


PLEA  : GUILTY — FAILURE  TO  WARN  ACCUSED  AS  TO  EFFECT  OF. 

An  accused  pleaded  guilty  to  the  second  of  two  charges  preferred  against 
him,  and  to  the  specification  thereunder.  The  record  contained  no  entry  show- 
ing that  the  accused  was  duly  warned  as  to  the  effect  of  his  pleas  with  respect 
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to  this  charge  and  specification,  as  required  by  section  657,  Naval  Courts  and 
Boards,  1923. 

The  accused  took  the  stand  in  his  own  defense  in  regard  to  the  first  charge, 
to  which  he  pleaded  not  guilty.  During  the  course  of  his  testimony  he  attempted 
no  defense  to  the  second  charge,  and  contested  the  first  charge  only  insofar  as 
the  degree  of  the  offense  was  concerned.  Therefore,  held  that  while  the  absence 
of  the  above  entry  indicates  a serious  irregularity,  it  did  not  operate  under 
the  circumstances  to  prejudice  the  rights  of  the  accused  (C.  M.  O.  1,  1932,  p.  14). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Bailes,  Willard  W.  W/A17-20  (340628),  Aug.  21,  1934,  approved 
Aug.  29,  1934). 


STATEMENT  OF  ACCUSED : record  failing  to  show  accused  did  not  desire 

TO  MAKE  STATEMENT. 

An  accused  before  a court  martial  did  not  make  a statement,  and  the  record 
of  proceedings  did  not  contain  an  entry  to  the  effect  that  he  did  not  desire 
to  do  so,  as  required  by  section  665,  Naval  Courts  and  Boards,  1923.  However, 
the  accused  was  [P.  9]  represented  by  counsel  who  made  an  argument  in 
his  behalf.  Therefore,  even  assuming  that  the  omission  was  not  a clerical 
one,  held  that  the  rights  of  the  accused  were  not  thereby  prejudiced  (File: 
MM-Simon,  John/A17-20  ( 340725),  Aug.  23,  1934,  approved  Aug.  29,  1934,  citing 
C.  M.  O.’s  12,  1929,  p.  6;  2,  1930,  p.  12;  see  also  File:  MM-Peterson,  Peter 
O/A17-20  (340710),  Aug.  8,  1934,  approved  Aug.  25,  1934). 


APPROPRIATIONS : construction  of  fuel  oil  storage  tank  at  naval  engi- 
neering EXPERIMENT  STATION,  ANNAPOLIS,  MD. 

The  current  appropriation  for  the  naval  engineering  experiment  station  as 
embodied  under  the  title  “Engineering”  in  the  Naval  Appropriation  Act  approved 
March  15,  1934  (48  Stat.  403,  409),  reads:  “maintenance  and  equipment  of 
buildings  and  grounds  at  the  engineering  experiment  station,  Annapolis, 
Maryland.” 

The  appropriation  “Contingent,  Bureau  of  Yards  and  Docks,”  in  the  same 
act  (48  Stat.  416),  which  as  shown  by  the  report  of  the  Committee  on  Ap- 
propriations on  the  Naval  Appropriation  bill  for  the  fiscal  year  1932  (Report 
No.  2551,  71st  Cong.,  3d  sess.,  p.  11),  was  intended  by  the  Congress  to  be  avail- 
able for  similar  items  under  the  Bureau  of  Engineering,  provides  for  contingent 
expenses  and  minor  extensions  and  improvements  of  public  works  at  navy  yards 
and  stations. 

Held , that  under  decisions  of  the  Comptroller  General,  neither  of  the  above 
appropriations  would  be  available  for  the  construction  of  a storage  tank  for 
the  storage  of  fuel  oil  at  the  engineering  experiment  station,  Annapolis,  Md., 
in  the  absence  of  an  emergency,  which  was  not  disclosed  to  exist  in  this  case 
under  the  facts  presented ; nor  was  there  any  other  appropriation  available  for 
this  purpose. 

Further  held,  that  should  an  emergency  develop  due  to  unforeseen  conditions 
requiring  the  furnishing  of  such  a tank,  the  appropriation  “Contingent,  Bureau 
of  Yards  and  Docks”  would  be  available  for  the  furnishing  thereof  (File: 
KP16/N24-2  (330519),  Aug.  7,  1934,  citing  Comp.  Gen.’s  decision,  A-40231, 
Jan.  11,  1932;  id.,  June  10,  1932,  A-^1686). 


CONTRACTS : assignment  of. 

Contract  of  the  Navy  Department  with  the  Standard  Oil  Company  of  New 
York,  Inc.,  covers  the  furnishing  of  “necessary  [P.  10]  facilities  and  tank 
space  for  the  reception  from  vessels  and  the  storage  of  fuel  oil  belonging  to 
the  Navy  and  for  redelivery  of  fuel  oil  therefrom  during  the  fiscal  year  1935,” 
provision  being  made  therein  to  the  effect  that  the  rates  to  be  paid  “include  all 
storage  and  handling  charges.”  The  Standard  Oil  Co.  executed  an  assignment 
of  the  above  contract  to  the  Standard-Vacuum  Oil  Company,  which  latter  com- 
pany, it  appeared,  was  owned  on  a fifty-fifty  basis  by  the  Socony  Vacuum 
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Oil  Co.,  Inc.,  and  the  Standard  Oil  Company  (New  Jersey).  The  business  in 
the  Philippine  Islands  and  other  parts  of  the  Far  East  that  was  formerly 
conducted  by  the  Standard  Oil  Co.  of  New  York,  Inc.,  had  been  transferred 
to  and  was  being  operated  by  the  Standard  Vacuum  Oil  Co. 

Question  as  to  the  validity  of  the  above  assignment. 

Section  3737  of  the  Revised  Statutes  (41  U.  S.  C.,  sec.  15)  reads: 

“No  contract  or  order,  or  any  interest  therein,  shall  be  transferred  by 
the  party  to  whom  such  contract  or  order  is  given  to  any  other  party, 
and  any  such  transfer  shall  cause  the  annulment  of  the  contract  or  order 
transferred,  so  far  as  the  United  States  are  concerned.  All  rights  of 
action,  however,  for  any  breach  of  such  contract  by  the  contracting  parties, 
are  reserved  to  the  United  States.” 

Congress  in  its  latest  enactment  on  the  subject,  in  the  National  Industrial 
Recovery  Act  approved  June  16,  1933  (sec.  207  (a)),  specifically  authorized 
assignments  of  certain  classes  of  contracts  on  a restricted  basis  leaving  the 
provisions  of  section  3737,  Revised  Statutes,  applicable  to  all  other  classes  of 
cases.  Held,  that  without  consenting  to  the  assignment  of  the  aforesaid 
contract,  the  Standard  Vacuum  Oil  Company  would  be  treated  by  the  Navy 
Department  as  the  agent  of  the  Standard  Oil  Co.  of  New  York,  Inc.,  in  the 
performance  of  this  contract,  all  payments  to  be  made  to  the  latter  company 
as  the  contractor,  leaving  the  two  companies  to  settle  their  equities  between 
themselves  (File:  NS10/N24-2  (340726),  Aug.  8,  1934,  following  6 Comp.  Dec.  88, 
and  considering  10  Op.  Atty.  Gen.  523;  15  Op.  A tty.  Gen.  235;  16  Op.  Atty.  Gen. 
277 ; 18  Op.  Atty.  Gen.  88;  19  Op.  Atty.  Gen.  186;  United  States  v.  Heller  et  al, 
1 Fed.  Sup.  1;  4 Comp.  Gen.  184). 


CONTRACTS : government  plants — manufacture  of  gun  steel  and  armor  at 

NAVAL  GUN  FACTORY,  GOVERNMENT  NAVY  YARDS  AND  ARSENALS  OF  THE  WAR 

DEPARTMENT. 

Held,  that  the  Bureau  of  Ordnance  is  authorized  to  place  orders  with  the 
Naval  Gun  Factory  or  with  a Government  navy  yard  for  the  manufacture 
of  gun  steel  and  armor  without  first  submitting  the  subject  matter  to  public 
competition  by  advertising. 

[P.  11]  Further  held,  that  the  Bureau  of  Ordnance  is  authorized  to  place 
orders  for  gun  steel  and  armor  with  arsenals  of  the  War  Department  under 
the  same  conditions  as  govern  the  placing  of  orders  for  such  material  at  the 
Naval  Gun  Factory  or  a Government  navy  yard  (File:  JJ49/L8-3  (340714), 
Aug.  21,  1934,  considering  act  of  March  3,  1893  (27  Stat.  732,  ch.  212;  34 
U.  S.  C.,  sec.  566);  citing  Naval  Appropriation  Act  for  the  fiscal  year  end- 
ing June  30,  1935,  approved  March  15,  1934  (48  Stat.  403,  422)  ; Sec.  601 
of  the  Economy  Act  approved  June  30,  1932,  31  U.  S.  C.,  Sup.  VII,  sec.  686 ; 
see  also  Op.  J.  A.  G.  approved  by  Sec.  Navy,  April  24,  1934,  File:  S78-1/L8-2 
(340322),  C.  M.  O.  4,  1934,  p.  14). 


CONTRACTS : vessels  of  the  navy — liability  of  contractor  for  expenses 

OF  OFFICER  INCURRED  IN  CONNECTION  WITH  TRIALS.  U.  S.  S.  CUTTLEFISH. 

Contract  for  construction  of  the  U.  S.  S.  Cuttlefish  provided  that  the  tests 
and  trials  of  that  vessel  should  be  witnessed  by  a board  appointed  by  the 
Secretary  of  the  Navy  in  order  to  determine  whether  the  vessel  as  completed 
satisfies  the  requirements  of  the  tests  therein  specified.  It  further  provided 
that  “all  the  costs  of  all  trials  prior  to  the  preliminary  acceptance  of  the 
vessel,  including  the  subsistence  of  all  persons  ordered  by  the  Department  to 
proceed  on  the  vessel  for  the  purpose  of  the  trials,  should  be  at  the  contrac- 
tor’s expenses.” 

Held,  that  under  the  terms  of  this  contract  the  expenses  only  of  the  per- 
sonnel constituting  the  trial  board  and  its  assistants  were  chargeable  to  the 
contractor.  Accordingly,  the  expenses  of  an  officer  of  the  Navy,  incurred  in 
connection  with  the  trials  of  the  U.  S.  S.  Cuttlefish,  but  who  was  not  attend- 
ing the  trials  in  the  capacity  of  a member  of  said  board,  are  not  chargeable 
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to  the  contractor  (File:  OO/L20-3  ( 340821),  Aug.  1,  1934;  see  also  in  this 
connection  J.  A.  G.  opinion,  approved  by  the  Secretary  of  the  Navy,  April  9, 
1934,  File:  S8/L16-8  (340324),  C.  M.  O.  4,  1934,  p.  17). 


RETIRED  OFFICERS : active  duty  as  member  of  retiring  board — precept 

AS  ORDERS. 

An  officer  of  the  Medical  Corps,  on  the  retired  list,  on  October  21,  1933, 
expressed  in  writing  his  consent  to  serve  on  a naval  retiring  board.  On  Octo- 
ber 30,  1933,  the  Secretary  of  the  Navy  issued  a precept  convening  a naval 
retiring  board  and  designated  the  above  officer  as  president  of  such  board. 
The  naval  retiring  board  convened  on  December  15,  1933,  and  adjourned  on 
December  18,  1933,  but  in  connection  therewith,  the  Bureau  of  Navigation  did 
not  issue  separate  orders  assigning  this  officer  to  active  duty. 

[P.  12]  Question  whether  or  not,  on  the  facts  above  disclosed,  the  officer  in 
question  was  employed  on  active  duty  under  orders  during  the  period  Decem- 
ber 15-18,  1933. 

The  precept  convening  a naval  retiring  board,  signed  by  the  Secretary  of 
the  Navy,  and  designating  certain  retired  commissioned  officers  as  members 
thereof,  is  considered  in  itself  a sufficient  order  to  active  duty  of  each  retired 
commissioned  officer  named  in  the  precept,  provided  that  his  consent  to  per- 
form active  duty  has  previously  been  obtained.  No  additional  order  addressed 
to  any  such  retired  commissioned  officer  is  required  to  place  him  in  an  active 
duty  status.  Therefore,  held  that  the  officer  here  under  consideration  was,  on 
the  facts  disclosed,  in  an  active  duty  status  pursuant  to  orders  during  the 
period  December  15-18, 1933,  and  should  be  paid  accordingly  (File : NH22/A17-33 
(331027-1),  August  21,  1934,  considering  act  of  Aug.  22,  1912,  37  Stat.  329 
(34  U.  S.  C.,  sec.  422)  ; sec.  17  of  the  Pay  Act  of  June  10,  1922,  42  Stat.  632, 
as  amended  (37  U.  S.  C.,  Sup.  VII,  sec.  26)  ; C.  M.  O.  48,  1920,  pp.  24-25; 
C.  M.  O.  30,  1910,  p.  7 ; sec.  555,  N.  C.  & B.,  1923 ; sec.  1449,  Revised  Statutes ; 
sec.  1303,  N.  C.  & B.,  1923,  note  24). 


SELECTION  BOARDS : appeal  from  report  of. 

The  action  of  the  President  in  approving  the  report  of  a selection  board  is 
final  and  cannot  be  disturbed  (citing  United  States  v.  Burchard,  125  U.  S. 
180).  Therefore,  held  that  there  can  be  no  appeal  from  the  report  of  a 
selection  board  after  its  approval  by  the  President  (File:  OO-Wise,  Wm. 
C/P17-2  (340806),  Aug.  13,  1934,  considering  art.  2027,  U.  S.  Navy  Regs., 
1920). 


TRANSPORTATION : baggage — shipment  of,  by  express  on  temporary  change 
of  station. 

In  an  opinion  to  the  Secretary  of  War,  dated  May  22,  1934,  relative  to  the 
authority  of  the  Secretary  of  War  to  order  the  shipment  by  express  at  Gov- 
ernment expense  of  an  officer’s  allowance  of  baggage  on  temporary  change 
of  station,  the  Attorney  General  held  as  follows: 

“*  * * the  determination  as  to  the  necessity  of  shipping  authorized 

baggage  by  express  is  a matter  which  Congress  has  left  exclusively  within 
the  jurisdiction  of  the  Secretary  of  War  and  the  President,  and  that  the 
accounting  officers  must  necessarily  use  your  decision  in  any  such  case 
as  a basis  for  auditing  disbursements.  34  Ops.  Atty.  Gen.  162;  37  id.  95; 
also  Opinion  August  8,  1933,  addressed  to  the  Secretary  of  War. 

[P.  13]  “The  above  considerations  apply  with  equal  force  to  your  second 
question.  There  is  nothing  in  the  appropriation  act  which  prohibits  reim- 
bursement to  an  officer  where  in  an  emergency  he  has  expended  his 
personal  funds  to  transport  authorized  baggage;  and  I find  no  other  law 
which  prohibits  reimbursement  in  cases  of  this  character.  Since  you  have 
authority  to  direct  shipment  of  authorized  baggage  at  Government  ex- 
pense, it  follows  that  you  may  ratify  any  shipment  of  such  baggage  made 
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at  the  personal  expense  of  an  officer  and  direct  reimbursement  in  any  case 
where  you  find  that  it  was  impossible  to  ship  it  on  a Government  bill  of 
lading;  also  in  any  case  where  shipment  was  made  by  express,  where  in 
your  judgment  the  necessities  of  the  case  required  such  shipment.” 

Held,  that  under  the  foregoing  opinion  of  the  Attorney  General,  the  neces- 
sary baggage  of  officers  of  the  Navy  may  be  shipped  by  express  at  Govern- 
ment expense  on  temporary  change  of  station  under  such  rules  as  the 
Secretary  of  the  Navy  may  prescribe  (File:  L20-6/L21  (340718),  Aug.  29, 
1934,  comparing  current  Army  appropriation  act  of  April  26,  1934  (48  Stat. 
614),  and  current  naval  appropriation  act  of  March  15,  1934  (48  Stat.  403)  ; 
considering  art.  1815,  Navy  Regs.,  1920 ; General  Order  No.  166  of  May  16, 
1927,  as  amended  by  General  Order  No.  187  of  March  8,  1929,  and  Alnav  23 
of  Dec.  31,  1929). 

C.  M.  O,  9—1934 

[P.  3]  1.  ARRAIGNMENT : failure  to  arraign  on  charges. 

2.  ENLISTMENT:  expiration  of,  prior  to  trial  by  court  martial — 

REDUCTION  IN  RATING  INCLUDED  IN  SENTENCE. 

(1)  An  accused  was  arraigned  on  the  specifications  of  the  charges  preferred 
against  him,  but  not  on  the  charges.  While  it  is  irregular  not  to  arraign  the 
accused  on  all  charges  preferred  against  him,  in  view  of  the  third  paragraph  of 
section  643,  Naval  Courts  and  Boards,  1923,  the  fact  that  the  record  of  proceed- 
ings showed  affirmatively  that  the  accused  was  furnished  with  a copy  of  the 
charges  and  specifications  preferred  against  him,  and  as  the  accused  did  not 
object  to  the  failure  to  arraign  on  the  charges,  held  that  the  irregularity  was 
not  fatal  (citing  C.  M.  O.  3,  1928,  p.  11). 

(2)  In  this  case,  although  the  accused’s  enlistment  had  expired  prior  to  the 
preferring  of  charges  against  him  and  to  his  trial  for  the  offenses  committed, 
the  sentence  included  reduction  in  rating.  Held,  that  that  part  of  the  sen- 
tence relating  to  reduction  in  rating  was  a nullity  (citing  C.  M.  O.  3,  1931, 
p.  16;  File:  MM-Widell,  Kenneth  E/A17-20  (340817),  Sept.  11,  1934,  approved 
Sept.  15,  1934). 


[P.  4]  FINDINGS : recording  of — acquittal  to  be  set  forth  in  record  where 

FINDING  IS  “NOT  GUILTY.” 

The  finding  of  a court  on  one  of  the  charges  before  it,  and  the  specification 
thereunder,  read  as  follows: 

“The  specification  of  the  third  charge  not  proved. 

“And  that  the  accused,  Rohan  A.  Swington,  seaman  second  class,  U.  S. 

Navy,  is  of  the  third  charge,  not  guilty.” 

In  recording  the  above  findings,  the  court  did  not  comply  with  that  portion 
of  section  684,  Naval  Courts  and  Boards,  1923,  which  requires  that  where 
the  find:ng  is  “not  guilty”  upon  any  charge,  the  explicit  statement  should 
immediately  follow  that  the  court  acquits  the  accused  of  such  charge.  In- 
asmuch, however,  as  the  intention  of  the  court  to  acquit  may  be  regarded  as 
a necessary  inference  from  its  findings  upon  the  charge,  the  omission  from  the 
record  of  the  customary  statement  expressing  such  intention  was  not  material 
(citing  C.  M.  O.  9,  1931,  p.  19;  File:  MM  :-Swingington,  Rohan  A/17-20 
(340818),  Sept.  5,  1934,  approved  Sept.  11,  1934). 


LARCENY : corpus  delicti  ; mere  possession  does  not  establish  peima  facie 
case;  summary  court  martial. 

An  accused  was  acquitted  of  the  first  of  a number  of  specifications  preferred 
against  him,  which  alleged  theft  of  an  undershirt,  property  of  another  enlisted 
man.  The  convening  authority  disapproved  the  court’s  finding  and  acquittal  on 
said  specification,  stating  that  the  evidence  adduced  clearly  indicated  that  the 
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accused  had  the  undershirt  in  question  in  his  possession  and  therefore  com- 
mitted the  asportation  of  which  theft  consists. 

The  above  conclusion  of  the  convening  authority  cannot  be  supported  in  law. 
Mere  possession  of  the  property  of  another  does  not  raise  the  presumption 
that  larceny  had  been  committed  and  that  the  possessor  is  a thief  (citing  C. 
M.  O.  1,  1930,  pp.  14  and  15). 

The  convening  authority  further  stated  that  “it  was  proven  that  the  accused 
was  in  unlawful  possession  of  the  undershirt  in  question  a sufficient  length 
of  time  to  effect  restitution  to  its  rightful  owner  or  effect  legal  possession 
through  proper  channels.  This  he  failed  to  do  and  continued  in  unlawful  pos- 
session of  the  stolen  property.  Therefore,  it  was  incumbent  upon  the  accused 
to  prove  his  acquisition  and  possesion  innocent.  Having  failed  to  do  so  the 
court  should  have  found  him  guilty  of  the  first  specification.” 

The  convening  authority’s  statement  that  the  possession  was  unlawful  was 
apparently  based  on  the  regulation  forbidding  the  possession  of  wearing  apparel 
of  others  in  the  Navy  without  proper  authority  (Navy  Regs.,  art.  122  (3)). 
Violation  of  that  regulation,  however,  is  not  prima  facie  evidence  of  theft  when 
there  is  no  evidence  that  the  property  in  question  was  taken  from  the  actual 
or  constructive  possession  of  the  owner  [P.  5]  without  consent  of  the  one 
in  possession.  Proof  that  the  property  in  question  had  been  taken  by  the  accused 
with  a felonious  intent,  or  that  it  had  been  recently  stolen  from  the  owner,  should 
have  been  adduced  by  the  prosecution  in  order  to  establish  the  corpus  delicti 
of  theft.  Accordingly,  held  that  a prima  facie  case  was  not  established  (citing 
sec.  330,  N.  C.  & B.,  1923)  and  that  the  burden  of  proving  that  the  accused’s 
acquisition  was  innocent  did  not  fall  upon  the  accused  as  stated  by  the  conven- 
ing authority  (citing  secs.  332  and  333,  N.  C.  & B.,  1923).  Therefore,  further 
held,  that  the  accused  was  properly  acquitted  on  the  specication  in  question 
(File:  MM-Chartier,  Leo  G/A17-21  (340901),  Sept.  1,  1934). 


SETTING  ASIDE : findings  on  one  charge  and  specification  thereunder,  evi- 
dence NOT  SUPPORTING  (PRESENTING  FALSE  CLAIM  AGAINST  UNITED  STATES) . 

An  accused  was  convicted,  among  other  things,  of  “Presenting  to  a person  in 
the  naval  service  of  the  United  States  for  approval  a claim  against  the  United 
States  knowing  said  claim  to  be  false.”  The  evidence  with  respect  to  the  speci- 
fication of  this  charge  showed  that  a certain  Treasury  check  representing  pay 
due  one  James  Johnson,  sergeant,  U.  S.  Marine  Corps,  was  received  by  the 
accused,  in  his  official  capacity,  for  delivery  to  Johnson ; the  accused  had  the 
check  cashed  after  forging  thereon  the  name  of  the  payee;  the  accused  later 
prepared  a special  money  requisition  showing  the  amount  due  Johnson,  which 
amount  did  not  take  into  consideration  the  check  in  question.  This  requisition 
was,  through  official  channels,  presented  to  the  paymaster  for  payment.  John- 
son was  paid  in  accordance  with  this  requisition. 

The  above  facts  did  not  show  there  was  any  false  claim  presented.  Johnson 
had  not  received  the  check,  and  its  embezzlement  by  the  accused  did  not  operate 
to  alter  this  fact.  Johnson  still  had  a claim  against  the  Government  for  a cer- 
tain sum  of  money  irrespective  of  the  check,  inasmuch  as  it  had  never  come 
into  his  possession. 

In  view  of  the  foregoing,  held  that  the  findings  on  the  charge  in  question  and 
he  specification  thereunder  were  not  supported  by  the  evidence  adduced,  and 
they  were,  therefore,  set  aside  (File:  MM-Noble,  Jas.  C/A17-20  (340711),  Sept. 
6,  1934,  approved  Sept.  13,  1934). 


BOARDS  OF  INVESTIGATION : record  of  proceedings — inclusion  of  separate 

REPORT. 

In  addition  to  the  precept  of  a board  of  investigation,  a separate  report  of  an 
investigation  previously  held  in  reference  to  the  same  subject  matter  was  also 
forwarded  to  the  board.  [P.  6]  While  it  was  proper  to  refer  such  report  to 
the  bonrd,  as  a separate  matter,  for  the  purpose  of  assisting  it  in  bringing  out 
all  the  facts  in  the  case,  it  was  improper  for  the  board  to  prefix  said  report  to 
the  record  of  proceedings  (citing  C.  M.  O.  5,  1929,  p.  21). 
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Subject  to  the  foregoing,  the  proceedings,  findings,  and  opinion  of  the  board  of 
investigation  in  this  case  were  held  legal  (File:  KP45/A17-25  (340822),  Aug.  29, 
1934,  approved  Sept.  10,  1934). 


BUILDINGS : removal  of,  on  government  property  ; u.  s.  naval  hospital 

RESERVATION,  KEY  WEST,  FLA. 

Question  whether  the  Navy  Department  is  authorized  to  raze  and  demolish 
the  buildings  on  the  U.  S.  naval  hospital  reservation,  Key  West,  Fla.,  in  view  of 
the  provisions  of  the  Act  of  May  14,  1930  (46  Stat.  329),  which  authorized  the 
Navy  Department  to  dispose  of  the  land  and  improvements  comprising  the  naval 
hospital,  Key  West,  Fla.,  by  sale,  the  net  proceeds  thereof  to  be  deposited  to  the 
credit  of  the  naval  hospital  fund. 

Ample  authority  is  provided  in  articles  427,  1898,  and  1899,  U.  S.  Navy  Regu- 
lations, for  the  demolition  and  disposal  of  naval  buildings  that  are  no  longer 
needed  for  naval  purposes.  These  articles  of  the  Navy  Regulations  are  all  based 
on  statutory  enactments. 

There  is  no  language  in  the  provisions  of  the  act  of  May  14,  1930,  supra,  that 
either  expressly  or  by  implication  repeals  or  diminishes  such  authority.  These 
provisions  are  rather  to  be  construed  as  conferring  additional  authority  for  the 
disposition  of  the  buildings  and  also  conferring  authority  for  the  disposition  of 
the  land,  which  authority  did  not  exist  theretofore. 

In  view  of  the  foregoing,  held  that  the  aforesaid  act  of  May  14,  1930,  contains 
no  legal  restriction  that  would  preclude  the  demolition  of  the  buildings  on  the 
U.  S.  naval  hospital  property,  Key  West,  Fla.  (File:  L11-6/EE  (6)  (340626), 
Sept.  8,  1934). 


DISCHARGE:  character  of,  illegal — procedure  to  correct. 

An  enlisted  man  was  discharged  from  the  naval  service  by  his  commanding 
officer  upon  expiration  of  his  enlistment  with  an  ordinary  discharge.  The  records 
of  the  Navy  Department  showed  that  this  man  had  the  required  marks  to  entitle 
him  to  an  honorable  discharge  certificate  under  the  provisions  of  article  D-9102 
(2)  of  the  Bureau  of  Navigation  Manual,  and  in  view  of  the  provisions  of  this 
article,  no  other  character  of  discharge  could  legally  be  given  him  except  with 
the  prior  approval  of  the  Bureau  of  Navigation,  which  approval  was  not  obtained 
in  this  case. 

[P.  7]  Held , that  the  discharge  in  the  case  of  this  man  was  legal  but  the 
character  of  the  discharge  was  illegal.  The  procedure  to  be  followed  in  correct- 
ing this  error  is  to  recall  and  cancel  the  certificate  issued  to  this  man  as  evidence 
of  his  discharge  and  to  issue  a new  certificate  of  the  character  to  which  he  was 
entitled  based  up  on  his  record  at  the  time  of  discharge  as  shown  by  the  marks 
assigned  him  (File:  MM- Jackson,  Leonard  E/P19-1  (340718),  Sept.  11,  1934, 
citing  File : 26262-5732 : 3,  Dec.  18,  1925,  and  distinguishing  File : MM-Kitchens, 
Joe  A/P19-1  (300908),  March  17, 1931,  C.  M.  O.  3, 1931,  p.  29). 


ENLISTMENT:  expiration  of — retention  of  man  beyond  date  of,  in  order  to 

EFFECT  TRANSFER  TO  FLEET  NAVAL  RESERVE — LEGALITY;  STATUS  OF  MAN  | RIGHT  TO 

ONE-FOURTH  ADDITIONAL  PAY. 

Held , that  the  detention  of  an  enlisted  man  for  a reasonable  period  beyond 
the  expiration  of  his  enlistment  for  the  purpose  of  effecting  his  transfer  to  the 
Fleet  Naval  Reserve,  is  legal  (considering  act  of  February  28,  1925,  43  Stat.  1087, 
1090;  34  U.  S.  C.,  sec.  787). 

Further  held,  that  where  a man  is  detained  in  the  Navy  beyond  the  expiration 
date  of  his  enlistment,  for  the  purpose  of  effecting  his  transfer  to  the  Fleet  Naval 
Reserve,  his  status  during  this  period  is  no  different  subsequent  to  the  expiration 
date  of  his  enlistment  than  it  was  prior  to  that  date,  until  the  date  his  transfer 
to  the  Fleet  Naval  Reserve  is  actually  accomplished,  from  which  latter  date  his 
status  is  that  of  a transferred  member  of  the  Fleet  Naval  Reserve.  During  the 
period  intervening  between  the  date  of  expiration  of  his  enlistment  and  the  date 
his  transfer  to  the  Fleet  Naval  Reserve  is  accomplished,  his  status  is  that  of  an 
enlisted  man  on  active  duty  in  the  Navy  under  an  enlistment  which  has  expired 
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but  from  which  he  has  not  been  discharged.  He  accordingly  is  entitled  to  pay 
as  an  enlisted  man  of  his  rating  and  length  of  service  for  the  period  of  detention 
beyond  the  term  of  enlistment.  (See  case  of  August  Steiner  v.  United  States , 
decided  in  Court  of  Claims,  May  7,  1934,  No.  M-209) . 

With  reference  to  additional  pay  for  the  period  detained  beyond  the  term  of 
enlistment  (see  34  U.  S.  C.,  sec.  201),  if  a man  is  detained  on  board  ship  beyond 
the  expiration  of  his  enlistment  for  the  purpose  of  effecting  his  transfer  to  the 
Fleet  Naval  Reserve,  he  will  be  entitled  to  receive  one-fourth  additional  pay 
covering  the  period  of  such  detention,  while  if  his  detention  is  on  shore  he  will 
be  entitled  only  to  the  pay  of  his  rating  and  length  of  service  (citing  Comptroller 
of  the  Treasury  decision  of  Sept.  1,  1905,  to  Secretary  of  the  Navy — S.  & A.  Memo. 
(Old  Series)  No.  55,  p.  1;  File:  MM/P14-4  (340816),  Sept.  7,  1934). 


[P.  8]  FUNDS:  quasiofficial — accounting  for;  effect  of  permanent  appro- 
priation REPEAL  AOT  OF  JUNE  26,  1934. 

Section  24  of  the  Permanent  Appropriation  Repeal  Act,  approved  June  26,  1934 
(48  Stat.  1224,  1236).  provides  as  follows: 

“The  Comptroller  General  of  the  United  States  shall  cause  a survey  to  be 
made  of  all  inactive  and  permanent  appropriations  and/or  funds  on  the  books 
of  the  Government  and  also  funds  in  the  official  custody  of  officers  and  em- 
ployees of  the  United  States,  in  which  the  Government  is  financially  con- 
cerned, for  which  no  accounting  is  rendered  to  the  General  Accounting  Office ; 
and  he  shall  submit  to  the  Congress  annually,  in  a special  report,  his  recom- 
mendations for  such  changes  in  existing  law  relating  thereto  as,  in  his  judg- 
ment, may  be  in  the  public  interest.” 

Held,  that  ship’s  service  funds  and  funds  of  officers’  and  chief  petty  officers’ 
messes  may  not  be  classified  as  “funds  in  the  official  custody  of  officers  and  em- 
ployees of  the  United  States,  in  which  the  Government  is  financially  concerned,” 
within  the  meaning  of  the  above-quoted  provision  of  law  (citing  Keane  v.  United 
States,  272  Fed.  577,  583 ; Kenny  v.  United  States,  62  Ct.  Cls.  328 ; 12  Comp.  Dec. 
678,  687,  688;  L.  R.  N.  A.,  1921,  p.  902,  citing  File:  26262-3363,  G.  C.  M.  Rec. 
41585,  and  C.  M.  O.  190,  1918,  pp.  17-19;  J.  A.  G.  letter  to  Sec.  Navy  of  Sept.  1, 
1934,  File:  EE/L10-5  ( 340815)). 

Further  held,  that  no  accounting  can  be  required  by  the  Comptroller  General 
under  existing  law  for  ship’s  service  fund  or  funds  of  officers’  and  chief  petty 
officers’  messes.  These  funds  are  not  expressly  mentioned  in  the  act  of  June  26, 
1934,  supra,  nor  are  they  included  therein  by  general  description.  They  have 
not  heretofore  been  accounted  for  to  the  Comptroller  General,  and  there  has  been 
no  change  in  prior  laws  requiring  that  they  be  so  accounted  for  in  the  future 
(File:  Ll-l/JF  (340824),  Sept.  11,  1934). 


HEAT,  LIGHT,  AND  WATER : navy  motion-picture  exchange,  san  diego,  Cali- 
fornia— appropriation  chargearle  with  cost  of  heating. 

Held:  (a)  That  the  appropriation  “Welfare  and  recreation”  under  “Bureau  of 
Navigation,  Training,  Education,  and  Welfare,  Navy”  may  legally  be  charged  with 
the  cost  of  heating  the  floor  space  occupied  by  the  Navy  Motion-Picture  Exchange, 
San  Diego,  if  the  Secretary  of  the  Navy,  in  the  exercise,  of  the  discretionary 
authority  vested  in  him  by  said  appropriation,  decides  to  use  that  appropriation 
for  the  purpose ; and 

(b)  That  if  the  appropriation  “Welfare  and  recreation”  is  not  charged  with 
this  expenditure,  the  appropriation  “Maintenance,  Bureau  of  Yards  and  Docks” 
may  legally  be  charged  therewith  if  the  Secretary  of  the  Navy  determines  that 
the  Bureau  of  Yards  and  Docks  shall  have  cognizance  of  the  heating  of  the  Navy 
Motion  Picture  Exchange  at  San  Diego  (File:  N26-3/L4h3  (340327),  Sept.  20, 
1934,  considering  in  addition  [P.  9]  to  the  above  appropriations,  arts.  481, 
482,  and  484,  Navy  Regs.,  1920;  citing  Op.  J.  A.  G.,  approved  by  Sec.  Navy, 
File : NB/N26-5  (330519),  June  13, 1933,  C.  M.  O.  6, 1933,  p.  9). 
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MISCONDUCT:  venereal  infection — extragenital  lesion. 

A man  was  admitted  to  the  sick  list  where  an  examination  showed  him  to  he 
suffering  from  syphilis,  the  initial  lesion  of  which  was  on  the  index  finger  of  his 
left  hand. 

Patient  stated  with  reference  to  this  disability  that  a few  months  before, 
while  ashore  on  liberty,  he  was  involved  in  a fist  fight  with  another  enlisted 
man  named  Smith,  during  which  patient  struck  Smith  on  the  mouth  with  his  left 
hand,  splitting  Smith’s  lower  lip  and  cutting  patient’s  left  index  and  middle 
finger  on  Smith’s  teeth.  Smith  was  under  treatment  for  syphilis  at  that  time. 
Patient’s  story  as  to  the  fight  was  corroborated  by  Smith,  who  also  stated  that 
he  was  suffering  from  syphilis  at  that  time  and  that  he  was  receiving  treatment 
therefor.  This  latter  fact  was  confirmed  by  Smith’s  medical  record,  which 
further  disclosed  that  the  initial  lesion  of  this  disability  had  appeared  on  the 
man’s  upper  lip. 

Upon  the  above  facts,  held  that  the  disability  under  consideration  was  not 
the  result  of  patient’s  own  misconduct  (File:  MM-Stahl,  Albert  N/P2-5  (2) 
(340607),  Sept.  4,  1934,  citing  file  P2-5  (2)/P13-2  (260803),  Aug.  28,  1926, 
C.  M.  O.  9,  1926,  pp.  8,  10). 


RATIONS:  commutation  of — midshipman  subsisted  in  st.  Elizabeths  hos- 
pital AT  GOVERNMENT  EXPENSE. 

Where  a midshipman,  a patient  at  St.  Elizabeths  Hospital,  was  subsisted  while 
there  at  the  expense  of  the  Government,  held  that  commuted  ration  credit  should 
not  be  made  in  his  account  during  this  period  (File:  E120/G0/L1O-8  ( 340824), 
Sept.  26,  1934,  citing  20  Comp.  Dec.  331,  Nov.  17,  1913). 


SCHOOLS : loan  of  naval  equipment  to  military  schools  ; exnaval  vessel 

AS  “WAR  SUPPLIES”  UNDER  ACT  OF  JULY  9,  1918. 

The  act  of  June  29,  1906  (34  Stat.  620),  as  amended  by  the  Naval  Appropria- 
tion Act  of  June  24,  1910  (36  Stat.  613),  authorized  the  President  to  direct  the 
Secretary  of  the  Navy  to  lend  to  military  schools  having,  certain  qualifications, 
and  upon  certain  terms  therein  set  forth  “one  fully  equipped  man-of-war’s 
cutter  * * * and  such  other  equipment  as  may  be  spared  and  be  deemed  ade- 

quate for  elementary  seamanship.” 

Held,  that  the  proposed  loan  of  an  ex-Coast  Guard  patrol  boat,  which  was 
originally  a Navy  submarine  chaser,  to  the  Admiral  Farragut  Academy,  Toms 
River,  N.  J.,  could  not  legally  be  made  under  the  above  act. 

[P.  10]  However,  as  the  vessel  in  question  was  built  for  the  Navy  under 
contract  dated  April  16,  1917,  it  came  within  the  description  of  ’’war  supplies” 
as  used  in  the  act  of  July  9,  1918  (40  Stat.  850),  which  act  authorized  the  sale 
of  war  supplies  acquired  between  April  6,  1917,  and  March  3,  1921,  to  any  person 
under  such  terms  as  the  head  of  the  Department  shall  deem  expedient.  There- 
fore, further  held  that  the  vessel  in  question  may  be  disposed  of  to  the  Admiral 
Farragut  Academy  in  the  discretion  of  the  Secretary  of  the  Navy  upon  such 
terms  as  he  may  deem  expedient  (File:  Lll-5/NCl-Admr.  Farragut  Acad. 
(330815),  Sept.  29,  1934). 


SHIP’S  SERVICE  STORE : status — right  of  a retired  officer  of  the  navy  to 

DRAW  RETIRED  PAY  WHILE  EMPLOYED  BY  A SHIP’S  SERVICE  STORE  ; EFFECT  OF  SEC. 

212  OF  THE  ECONOMY  ACT  OF  JUNE  30,  1932. 

A person  who  is  employed  by  a ship’s  service  store  is  not  holding  an  office  or 
position  under  the  United  States  Government  or  under  any  corporation,  the 
majority  of  the  stock  of  which  is  owned  by  the  United  States.  While  a ship’s 
service  store  is  “an  instrumentality  of  the  United  States,  engaged  in  performing 
governmental  functions  as  prescribed  by  Navy  Regulations”  (C.  M.  O.  12,  1933, 
p.  13),  an  employee  of  a ship’s  service  store  is  hired  under  the  authority  of  the 
commanding  officer  under  whose  jurisdiction  a ship’s  service  store  operates.  The 
commanding  officer  has  no  authority  to  appoint  an  individual  to  an  office  under 
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the  United  States.  Furthermore,  it  has  been  held  by  the  Comptroller  of  the 
Treasury  that  the  Government  is  not  financially  concerned  with  ship’s  service 
stores  (12  Comp.  Dec.  678). 

In  view  of  the  foregoing,  held  that  the  restrictions  of  section  212  of  the  Econ- 
omy Act  of  June  30,  1932  (47  Stat.  406),  have  no  application  to  a retired  officer 
of  the  Navy,  now  employed  by  a ship’s  service  store,  and  he  may  therefore 
receive  a total  compensation  from  both  sources  in  excess  of  $3,000  per  annum 
(citing  also  Landram  v.  United  States,  16  Ct.  Cls.  74;  L.  R.  N.  A.,  1921,  p.  1069; 
File:  OR/L16-4  ( 21 )( 340827 ) , Sept.  14,  1934). 


TRANSPORTATION : household  effects  of  officer  on  permanent  change  of 

STATION. 

An  officer  of  the  Navy  was  transferred  from  duty  on  the  staff  of  the  com- 
mander Scouting  Force,  U.  S.  S.  Augusta  to  duty  on  the  staff  of  commander 
Battle  Force,  U.  S.  S.  California.  At  the  time  this  ordered  change  of  station 
became  effective,  the  home  yard  and  home  port  of  the  U.  S.  S.  Augusta  were 
New  York  City,  and  the  home  yard  of  the  U.  S.  S.  California  was  Puget  Sound, 
Wash.,  and  the  home  port  was  San  Pedro,  Calif.  The  officer  above  referred  to, 
under  authority  contained  in  section  4,  paragraph  3,  of  General  Order  No. 
[P.  11]  166,  elected  the  Navy  Yard,  Puget  Sound,  home  yard  of  the  U.  S.  S. 

California,  as  his  new  permanent  station. 

Held,  that,  under  the  law  and  the  regulations  and  instructions  issued  in  accord- 
ance therewith  (sec.  12,  act  of  May  18,  1920,  41  Stat.  604  ( 34  U.  S.  C.,  sec.  896)  ; 
Navy  Regs.,  art.  1815;  G.  O.  No.  166,  May  16,  1927,  as  amended),  this  officer  was 
entitled  to  shipment  of  his  household  effects  at  public  expense  within  the  entitled 
allowance  between  San  Pedro,  Calif.,  and  Annapolis,  Md.,  subject  to  the  limita- 
tion as  to  cost  of  transportation  set  forth  in  the  first  proviso  to  section  4,  para- 
graph 1,  General  Order  No.  166,  since  neither  of  the  two  points  mentioned  was 
made  the  permanent  duty  station  of  said  officer  (File:  OO/LlG-4  (4)  (340723), 
Sept.  26,  1934). 

C.  M.  O.  10—1934 

[P.  7]  1.  SENTENCES : officer  reduced  to  enlisted  rating. 

2.  SAME : mitigation  of,  by  secretary  of  the  navy. 

Boatswain  Edward  R.  Palmer,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  Puget  Sound  Navy  Yard,  Bremerton, 
Wash.,  on  August  22,  1934,  and  was  found  guilty  by  plea  of  the  following  charges : 

Charge  I. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (pecuniary  dealing  with  an  enlisted  man). 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman  (dishonorable 
indifference  to  just  indebtedness) . 

Charge  III. — Scandalous  conduct  tending  to  the  destruction  of  good  morals 
(bigamy). 

The  court  sentenced  the  accused  to  be  reduced  to  the  rating  of  apprentice  sea- 
man, to  be  confined  for  a period  of  three  years,  then  to  be  dishonorably  discharged 
from  the  United  States  naval  service,  and  to  suffer  all  the  other  accessories  of 
said  sentence  as  prescribed  by  section  883,  Naval  Courts  and  Boards. 

[P.  8]  (1)  On  September  1,  1934,  the  Acting  Secretary  of  the  Navy  directed 

the  court  to  reconvene  for  the  purpose  of  reconsidering  the  sentence  in  this  case, 
remarking  that  the  only  authority  for  the  reduction  of  an  officer  to  an  enlisted 
man’s  rating  is  found  in  article  9,  Articles  for  the  Government  of  the  Navy, 
which  article  covers  only  the  offense  of  Absence  without  leave.  Since  the  offenses 
involved  in  this  case  are  not  covered  by  said  article  9,  the  reduction  in  rating  in 
the  sentence  was  not  legal. 

On  September  6,  1934,  the  court  reconvened,  revoked  its  former  sentence,  and 
in  place  thereof  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service  and  to  be  imprisoned  at  hard  labor  in  such  prison  or  penitentiary 
as  the  convening  authority  might  designate  for  a period  of  three  years. 

(2)  On  October  2,  1934,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence.  However,  in  accordance  with  recommendation  of  the 
Chief  of  the  Bureau  of  Navigation,  which  was  based  on  the  long  and  creditable 
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service  of  the  accused,  the  Secretary  of  the  Navy  reduced  the  period  of  imprison 
ment  at  hard  labor  to  one  year. 

On  October  4,  1934,  the  sentence,  as  mitigated,  was  confirmed  by  the  President 
of  the  United  States. 


1.  CHARGES  AND  SPECIFICATIONS:  specification  defective  repugnancy. 

2.  RESISTING  ARREST:  what  constitutes. 

Specification  under  the  charge  “Resisting  arrest”  alleged  that  the  accused, 
“while  under  arrest”  in  the  custody  of  two  petty  officers  of  the  Navy,  did 
“forcibly  resist  arrest.” 

(1)  The  above  specification  did  not  conform  to  the  sample  specification  set 
forth  in  section  281,  Naval  Courts  and  Boards,  1923.  The  allegation  that  the 
accused  was  under  arrest  was  inconsistent  with  the  allegation  that  he  resisted 
arrest.  Neither  allegation  could  be  rejected  as  surplusage.  An  indictment  which 
is  repugnant  in  a material  part  is  altogether  bad  (Clark’s  Criminal  Procedure, 
p.  171).  Therefore,  held,  that  this  specification  was  fatally  defective. 

(2)  The  sample  specification  set  forth  in  section  281,  Naval  Courts  and 
Boards,  1923,  contains  the  essential  averment  that  the  offense  was  committed 
“while  being  lawfully  placed  under  arrest.”  (Italics  supplied.)  An  unlawful 
arrest  may  be  resisted  by  any  necessary  force  short  of  taking  life  or  inflicting 
great  bodily  harm  (Clark  and  Marshall  on  Crimes,  p.  214). 

The  evidence  adduced  concerning  the  incidents  out  of  which  the  above  charge 
grew  showed  conclusively  that  the  accused  resisted  the  restraint  imposed  by 
the  petty  officers  named  in  the  specification.  So  far  as  the  evidence  showed, 
the  only  resistence  by  the  accused  was  made  after  he  had  been  taken  into 
custody,  [P.  9]  as  alleged  in  the  specification.  There  was  no  evidence  adduced 
to  show  that  the  accused  at  any  time  resisted  while  being  placed  under  restraint. 
Nor  was  any  evidence  adduced  to  show  that  the  accused  was  even  placed  under 
arrest.  The  accused  was  simply  taken  into  custody  for  safekeeping  while  in- 
toxicated, the  evidence  adduced  showing  that  no  charges  were  then  placed 
against  him.  Mere  custody  or  restraint,  though  authorized  by  law,  does  not 
constitute  arrest  without  an  intention,  understood  by  the  one  arrested,  to  ac- 
complish the  arrest  (Naval  Digest,  1916,  p.  36,  par.  10). 

In  view  of  the  foregoing,  the  proceedings  and  findings  on  the  charge  and 
specification  thereunder  were  set  aside.  (File:  MM-Elmore,  Olen  R/A17-20 
(341011),  Oct.  22,  1934,  approved  Oct.  29,  1934.  As  to  (2)  above,  see  also  File 
MM-Garrett,  Walter  O/A17-20  (340823),  Oct.  15,  1934,  approved  Oct.  27,  1934, 
and  File  MM-Kennedy,  John  M/A17-20  (340912),  Oct.  18,  1934,  approved  Oct. 
25,  1934). 


CHARGES  AND  SPECIFICATIONS:  surplusage. 

Specification  under  the  charge  “Assaulting  his  superior  officer  while  in  the 
execution  of  the  duties  of  his  office”  alleged  that  the  accused  assaulted  a lieu- 
tenant, U.  S.  Navy,  who,  in  the  execution  of  his  duties  as  assistant  naval  shore 
patrol  officer  “was  then  and  there  placing  the  said  Kennedy  (the  accused)  under 
arrest.” 

The  evidence  adduced  in  this  case  showed  that  the  arrest  of  the  accused  was 
completed  and  that  he  had  accompanied  the  shore  patrol,  without  resistance  as 
far  as  the  street,  a distance  of  a hundred  feet,  before  the  assault  alleged  in  the 
specification  hereunder  consideration  occurred.  Therefore,  the  allegation  in  the 
specification  regarding  the  action  of  the  assistant  patrol  officer  in  placing  the 
accused  under  arrest  was  not  supported  by  the  evidence  adduced.  This  allega- 
tion, however,  was  not  one  of  the  necessary  averments,  proof  of  which  was 
essential  to  support  the  charge,  but  was  merely  included  to  show  circumstances 
in  aggravation.  Such  averment  being  unnecessary  to  support  the  specification 
may  be  treated  as  surplusage  and  failure  of  proof  was  held,  not  to  invalidate  the 
findings  on  the  charge  and  specification  with  which  it  was  concerned  ( File : 
MM-Kennedy,  John  M/A-17-20  (340912),  Oct.  18,  1934,  approved  Oct.  25, 1934). 
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[P.  10]  1.  CONFESSIONS:  voluntary  nature  of;  introduction  in  evidence. 

2.  SAME  : extrajudicial — sufficiency  of. 

An  accused  was  convicted  on  three  specifications,  the  first  of  which  alleged 
execution  of  a false  beneficiary  slip.  He  pleaded  guilty  to  all  specifications,  but 
with  reference  to  the  first  specification  above  referred  to,  made  a statement  which 
the  court  considered  to  be  more  than  a mere  request  for  clemency  and  accordingly 
directed  the  recorder  to  proceed  as  though  a plea  of  not  guilty  had  been  made  to 
this  specification. 

A witness  for  the  prosecution  testified  relative  to  an  oral  confession  alleged  to 
have  been  made  to  him  by  the  accused  relative  to  the  first  specification.  Subse- 
quently another  witness  for  the  prosecution  was  called  and  identified  a written 
statement  signed  by  the  accused,  containing  statements  substantially  identical 
to  the  testimony  referred  to  above.  The  statement  was  then  submitted  to  the 
accused  and  to  the  court  and  by  the  recorder  offered  in  evidence.  There  being  no- 
objection it  was  so  received  and  marked  “Exhibit  2.”  Immediately  following  the 
introduction  of  this  statement  the  recorder  asked  the  witness  if  the  statement, 
signed  by  the  accused  was  voluntarily  made  by  the  accused.  Witness  replied 
that  the  submission  of  this  statement  was  entirely  voluntary  on  the  part  of  the 
accused ; that  the  accused  entirely  understood  that  there  was  no  promise  of 
immunity  or  threat  of  prosecution  involved  in  making  the  statement. 

The  accused  at  no  time  during  the  trial  objected  to  the  admission  of  the  above 
detailed  evidence,  but  on  the  contrary  affirmatively  acquiesced  therein. 

The  beneficiary  slip  alleged  to  have  been  falsely  executed  by  the  accused  was 
without  objection  on  the  part  of  the  accused  offered  in  evidence  by  the  recorder 
and  received  as  such  by  the  court. 

The  convening  authority  in  his  action  on  this  case  stated,  among  other  things, 
in  effect  that  the  confessions  above  referred  to  were  improperly  admitted,  the 
proper  foundation  not  having  been  made. 

(1)  The  Judge  Advocate  General  did  not  concur  with  the  convening  authority 
in  this  statement.  Remarked  that  while  it  is  true  that  a confession  to  be  ad- 
missible in  evidence  must  be  free  and  voluntary  (citing  sec.  352,  N.  C.  & B.,  1923) 
and  unassociated  with  indicia  of  duress,  there  was  nothing  in  the  circumstances 
under  which  the  said  evidence  was  introduced  to  show  that  what  was  said  by 
the  accused  was  not  freely  and  voluntarily  said.  It  is  the  rule  in  the  Federal 
courts  that  the  fact  that  a confession  is  made  by  an  accused  xierson  even  while 
under  arrest  or  when  drawn  out  by  the  questions  of  an  officer,  does  not  necessarily 
render  it  involuntary  ( Wilson  v.  United  States,  162  U.  S.  613).  There  is  no 
presumption  against  a confession  and  no  burden  upon  the  government  to  establish 
its  voluntary  character  ( Murphy  v.  United  States,  285  Fed.  801,  807 ; Gray  v.  [P^ 
11]  United  States,  v.  9 Fed.  (2d)  337,  339,  and  cases  cited  therein).  However, 
where  the  facts  shown  by  preliminary  examination  are  conflicting  and  a question 
as  to  the  voluntary  character  of  a confession  is  properly  presented,  a new  issue  is 
raised  and  the  burden  is  then  upon  the  side  wishing  to  introduce  a confession  to 
show  that  it  was  voluntarily  made  (citing  sec.  355,  N.  C.  & B.,  1923).  Because  of 
the  precautions  which  naval  courts  martial  should  take  to  protect  an  accused 
on  trial  it  may  be  said  that  the  duty  of  the  court  to  investigate  the  circumstances 
surrounding  the  execution  of  the  confession  is  one  demanding  care  and  caution. 
But,  after  all,  the  court  must  only  determine  whether  the  surrounding  circum- 
stances make  the  confession  testimonially  untrustworthy.  In  other  words,  if  the 
surrounding  circumstances  invite  the  belief  that  the  confessor  was  in  fear,  or  was 
actuated  by  promise,  reward,  or  favor,  the  confession  should  be  excluded,  be- 
cause testimonially  unworthy.  It  is  this  latter  test,  testimonial  unworthiness, 
that  should  determine  inadmissibility. 

In  the  present  case,  no  reason  was  seen  for  confusion  with  regard  to  the 
admission  of  the  confessions  in  the  case  since  not  the  slightest  doubt  was  ever 
raised  as  to  the  voluntary  character  thereof. 

(2)  The  convening  authority  further  stated  that  no  evidence  other  than  the 
extrajudicial  confession  of  the  accused  was  introduced  to  establish  the  corpus 
delicti,  and  he  therefore  disapproved  the  findings  on  the  specification  here  under 
consideration. 

The  fact  that  the  original  of  the  alleged  false  beneficiary  slip  was  properly 
offered  and  received  in  evidence,  without  objection,  was  obviously  overlooked. 
While  it  is  true  that  an  accused,  in  the  absence  of  independent  corroborative 
evidence,  may  not  be  convicted  on  his  extrajudicial  confession  alone,  the  law 
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does  not  require  that  the  independent  evidence  be  such  that  it  alone  establishes 
the  corpus  delicti  of  the  crime.  It  is  sufficient  if,  when  considered  in  con- 
nection with  the  confession,  such  evidence  satisfies  the  court  beyond  a reason- 
able doubt  that  the  offense  was  committed  and  that  the  accused  committed  it 
(sec.  354,  Naval  Courts  and  Boards,  1923).  Accordingly,  held  that  the  con- 
fessions of  the  accused  were  amply  corroborated  in  this  case,  and  that  the 
convening  authority  on  the  basis  of  an  erroneous  conclusion  of  fact  erred  in 
his  application  of  the  law  in  disapproving  the  finding  on  the  specification 
in  question  (File:  MM-Asliby,  William  R/A17-21  (341012),  Oct.  12,  1934). 


DRUNKENNESS  : defense  of — lascivious  conduct  ; intent. 

Where  it  was  alleged  in  a specification  under  the  charge  “Scandalous  conduct 
tending  to  the  destruction  of  good  morals,”  that  the  accused  committed  certain 
acts  “wilfully  and  [P«  12]  knowingly,  with  indecent,  lewd,  and  lascivious 
intent,”  but  said  acts  fell  short  of  sodomy  and  the  record  did  not  contain 
sufficient  evidence  to  establish  that  sodomy  was  committed,  held  that  specific 
intent  was  a material  element  of  the  offense.  The  accused  set  up  drunkenness 
as  a defense  and  therefore  it  was  necessary  that  the  finding  of  guilty  in  the 
case  be  predicated  on  a finding  by  the  court  that  the  drunkenness  set  up  by 
him  in  his  defense  was  not  of  that  degree  which  would  preclude  his  entertain- 
ing the  specific  intent  required  under  the  circumstances. 

Since  the  judge  advocate  gave  the  court  erroneous  instructions  on  the  ques- 
tion of  drunkenness  as  a defense  so  far  as  this  particular  case  was  concerned, 
in  the  interests  of  justice  and  in  order  to  preclude  any  possibility  of  the  court 
having  been  misled  thereby,  the  court  was  directed  to  reconvene  for  the  purpose 
of  reconsidering  its  findings  and  sentence  in  the  light  of  the  foregoing  (File: 
MM-Gulick,  Jas.  M/A17-20  (340622),  Oct.  2,  1934). 


CONTRACTS : joinder  of  parent  corporation  of  low  bidder  as  principal  to 

CONTRACT;  (TORPEDO-BOAT  DESTROYERS  NOS.  384  AND  385)  ; ATTORNEY  GENERAL’S 

OPINION. 

Bid  of  the  United  Shipbuilding  &i  Dry  Dock  Corporation  for  the  construction 
of  torpedo-boat  destroyers  Nos.  384  and  385,  was  the  lowest  satisfactory  bid 
offered  by  any  of  the  bidders.  With  the  proposal  of  said  corporation  was  sub- 
mitted a letter  stating  that  this  corporation  was  the  “wholly  owned  subsidiary 
of  the  United  Dry  Docks,  Incorporated,”  together  with  a copy  of  a contract 
between  the  United  Dry  Docks,  Incorporated,  and  the  United  Shipbuilding  & 
Dry  Dock  Corporation,  whereby  the  former  agreed  to  provide  for  the  purpose 
of  carrying  out  any  contracts  awarded  to  the  latter,  the  necessary  plant  and 
equipment  and  all  labor  as  well  as  organization  as  would  be  required  by  the 
terms  of  such  contracts. 

The  Navy  Department  was  satisfied  that  the  United  Shipbuilding  & Dry 
Dock  Corporation,  under  the  arrangement  with  its  parent  company,  the  United 
Dry  Docks,  Incorporated,  would  have  the  necessary  facilities  for  satisfactorily 
undertaking  the  construction  of  the  two  torpedo-boat  destroyers  awarded  to  it. 
However,  in  order  to  embody  as  part  of  the  formal  agreement  the  intent  of 
both  the  Navy  Department  in  awardng  the  contracts  and  the  shipbulding  com- 
pany in  bidding,  that  the  plant,  technical  personnel,  and  financial  resources 
of  the  United  Dry  Docks,  Inc.,  should  be  available  for  the  construction  of  the 
[P.  13]  torpedo-boat  destroyers  in  question,  the  Navy  Department  desired  to 
name  as  the  contractors  for  the  work  “the  United  Shipbuilding  Dry  Dock 
Corporation,  the  wholly  owned  subsidiary  of  the  United  Dry  Docks,  Incorpo- 
rated, and  the  United  Dry  Docks,  Incorporated,  jointly  and  severally.” 

In  his  opinion  of  October  2,  1934,  the  Attorney  General  remarked  that  under 
the  circumstances  of  this  case  the  bid  submitted  by  the  United  Shipbuilding  & 
Dry  Dock  Corpora  ion  might  properly  be  considered  as  the  joint  bid  of  the  two 
companies,  and  the  award  amended  accordingly.  If  such  action  is  taken,  the 
Attorney  General  held  that  there  would  be  no  legal  objection  to  making  both 
companies  jointly  and  severally  parties  to  the  formal  contract  (Attorney  Gen- 
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eral’s  opinion  of  October  2,  1934 — Navy  Dept.  File  FS/L4-2  (340815)  ; see  also 
J.  A.  G.  opinion  of  Sept.  26,  1934,  File  DD384/L4-2  ( 340928),  and  Acting  Sec. 
Navy’s  letter  to  Attorney  General  of  Sept.  24,  1934,  File  FS/L4-2  (340815). 


DISBURSING  OFFICERS : duty  to  make  disbursements  in  accordance  with 

LAW.  PAYMENT  OF  RETAINER  PAY  TO  TRANSFERRED  MEMBER,  FLEET  NAVAL  RESERVE, 

AFTER  16  YEARS’  SERVICE;  CASE  OF  GETTYS. 

Where  the  law  is  plain,  it  is  the  duty  of  disbursing  officers  to  make  payment 
in  accordance  therewith  and  this  duty  would  be  unaffected  by  a contrary 
decision  of  the  Comptroller  General  (citing  Miguel  v.  McCarl,  291  U.  S.  442). 
Accordingly,  in  such  a case  the  Secretary  of  the  Navy  will  not  forward  to  the 
Comptroller  General  the  request  of  a disbursing  officer  for  decision.  So  held 
where  an  enlisted  man  had  been  transferred  to  the  Fleet  Naval  Reserve  as 
having  more  than  sixteen  years’  service,  it  being  expressly  provided  by  law 
that  men  so  transferred  shall  be  entitled  to  pay  and  allowances  in  accordance 
with  their  length  of  service  “as  determined  by  the  Navy  Department  at  time 
of  transfer,”  which  law  makes  conclusive  upon  the  Comptroller  General  as  well 
as  upon  everybody  else  the  determination  which  was  then  made  by  the  Navy 
Department  and  does  not  by  any  possibility  permit  of  substituting  therefor  a 
different  computation  of  this  man’s  service  made  at  some  subsequent  time  ( File : 
MM-Gettys,  Chas.  A/P20-2  ( 4)  (340928),  October  29,  1934). 


NAVAL  RESERVE : retention  of  officer  of,  on  active  duty  after  reaching 

AGE  OF  64  YEARS  J ORDERING  OF  OFFICER  ON  HONORARY  RETIRED  LIST  TO  ACTIVE  DUTY. 

Held,  that  upon  reaching  the  age  of  sixty-four  years,  officers  of  the  Naval 
Reserve  must  be  placed  on  the  honorary  retired  list  of  the  Naval  Reserve,  but 
that  such  officers  may  be  ordered  to  active  duty  by  the  Secretary  of  the  Navy 
in  time  of  peace  with  their  own  consent  (File:  OB/P16-3  (340830),  Oct.  18, 
1934,  [P.  14]  considering  sec.  19  of  the  Naval  Reserve  Act  of  Feb.  28,  1925 

(34  U.  S.  C.,  sec.  767)  ; sec.  9,  id.  (34  U.  S.  C.,  sec  757)  ; Hearings  before  Com- 
mittee on  Naval  Affairs  on  Sundry  Legislation  Affecting  the  Navy  Department 
1924-25,  p.  19;  see  also  Naval  Appropriation  Act  of  March  15,  1934  (48  Stat. 
403,  408)). 


NAVAL  RESERVE  OFFICERS’  TRAINING  CORPS : senior  division— required 

LENGTH  OF  BASIC  COURSE;  COMMUTATION  OF  SUBSISTENCE;  CREDIT  FOR  PREVIOUS 

TRAINING. 

Held:  (1)  Under  the  present  state  of  the  law,  the  basic  course  prescribed 
for  members  of  the  senior  division  of  the  Naval  Reserve  Officers’  Training 
Corps  may  not  be  compressed  into  less  than  two  academic  years  by  extra  work 
or  training  (considering  sec.  22  of  the  act  of  March  4,  1925  ( 43  Stat.  1276;  34 
U.  S.  C.,  sec.  821),  authorizing  the  establishment  of  a Naval  Reserve  Officers’ 
Training  Corps ; arts.  203  and  508  of  the  Regulations  for  the  Administration 
and  Training,  Naval  Reserve  Officers’  Training  Corps,  1932 ; act  of  June  4, 
1920  (41  Stat.  778;  10  U.  S.  C.,  sec.  387)  ; U.  S.  Army  Regs.,  art.  145-10,  par. 
42-a) . 

(2)  Commutation  of  subsistence  may  be  furnished  to  a member  of  the  senior 
division  of  the  Naval  Reserve  Officers’  Training  Corps  only  after  completion  of 
the  basic  course  prescribed  during  the  first  two  years  of  academic  service  in 
the  senior  division  or  the  equivalent  thereof,  selection  for  advanced  training, 
and  agreement  in  writing  to  certain  conditions  specified  in  the  act  of  June  4, 
1920,  supra. 

(3)  A regulation  issued  with  the  approval  of  the  President  and  similar  in 
terms  to  article  145-10,  paragraph  47,  U.  S.  Army  Regulations,  under  which 
credit  for  previous  training  as  specified  in  the  act  of  September  8,  1916  (39 
Stat.  853;  10  U.  S.  C.,  sec.  388),  is  allowed  members  of  the  senior  division  of 
the  Reserve  Officers’  Training  Corps  of  the  Army  (see  in  this  connection  Op. 
J.  A.  G.  Army,  Jan.  10,  1919 — Digest  of  Opinions,  Judge  Advocate  General  of 
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the  Army,  1912-1930,  p.  816),  may  be  adopted  with  respect  to  members  of  the 
senior  division  of  the  Naval  Reserve  Officers’  Training  Corps  (File:  QR4/P11-1 
(340920),  Oct.  19,  1934). 


RETIREMENT:  temporary  officers  for  physical  disability;  dental  officer 

APPOINTED  UNDER  PROVISION  IN  NAVAL  APPROPRATION  ACT  OF  FEBRUARY  2 8,  1931. 

Proviso  in  the  Naval  Appropriation  Act  for  the  fiscal  year  1932,  approved 
Feb.  28,  1931  (46  Stat.  1431,  1441),  authorized  the  employment  of  additional 
commissioned,  warranted,  appointed,  enlisted,  and  civilian  personnel  of  the 
Medical  Department  of  the  Navy  as  might  be  required  for  the  care  of  patients 
of  the  U.  S.  Veterans’  Bureau  in  naval  hospitals.  Under  this  provision  of  law,, 
one  Robert  William  Moss  was  given  a temporary  appointment  [P.  15]  as 
assistant  dental  surgeon  in  the  Navy  to  rank  from  the  twenty-first  day  of 
October  1931.  Under  date  of  June  16,  1933,  in  accordance  with  the  provisions 
of  Executive  Order  No.  6148  of  May  31,  1933,  he  was  assigned  to  the  Secretary 
of  War  in  connection  with  hospitalization  and  medical  attendance  of  Civilian 
Conservation  Corps.  While  on  this  duty  he  was  injured  in  an  automobile 
accident,  and  a naval  board  of  medical  survey  found  him  to  be  unfit  for  further 
service  by  reason  of  injuries  resulting  therefrom,  and  recommended  that  he 
be  ordered  to  appear  before  a naval  retiring  board. 

Held,  that  the  existing  laws  governing  the  retirement  for  physical  disability 
of  officers  in  the  naval  service  have  no  application  to  officers  holding  tem- 
porary appointments  made  under  the  authority  of  the  above  act  of  February 
28,  1931,  and,  therefore,  the  officer  above  referred  to  is  not  eligible  for  retire- 
ment on  account  of  physical  disability  (File:  OO-Moss,  Robt.  W/P19-2  (340713), 
Oct.  8,  1934,  citing  as  analogous,  act  of  May  4,  1898  (30  Stat.  380,  and  Sec. 
Navy  decision  of  July  10,  1915  (File  27231-51:5),  based  on  J.  A.  G.  opinion 
of  June  30,  1915  (File  27231-51:  4),  interpreting  same;  act  of  May  22,  1917 
(40  ”Stat.  84),  and  in  connection  therewith  acts  of  July  1,  1918  (40  Stat.  704, 
710),  and  June  4,  1920  (41  Stat.  834),  and  act  of  July  12,  1921  (42  Stat.  122), 
amending  said  act  of  June  4,  1920;  L.  R.  N.  A.  1929  Supp.,  p.  670;  Deriby  v. 
Berry  (263  U.  S.  29)). 

C.  M.  O.  11—1934 

[P.  3]  ACCESSORIES : inclusion  of,  in  sentence  not  providing  for  confine- 
ment. 

An  accused  was  sentenced  “to  be  dishonorably  discharged  from  the  United 
States  naval  service,  and  to  suffer  all  the  other  accessories  of  said  sentence  as 
prescribed  by  section  883,  Naval  Courts  and  Boards.” 

[P.  4]  When  the  sentence  provides  for  no  term  of  confinement,  accessories 
should  not  be  added  (Naval  Digest,  1921,  p.  149— Sentence,  2).  In  view  of  the 
fact  that  the  sentence  in  this  case  did  not  provide  for  confinement,  the  inclusion 
therein  of  “and  to  suffer  all  the  other  accessories  of  said  sentence  as  prescribed 
by  section  883,  Naval  Courts  and  Boards”  could  be  given  no  legal  effect,  and 
consequently  had  to  be  considered  as  surplusage  (Naval  Digest,  1921,  p.  4 
Accessories,  1;  C.  M.  O.  12,  1933,  p.  6;  File:  MM-Arno,  John  F/A17-20  (340926), 
Oct.  31,  1934,  approved  Nov.  7,  1934). 


CHARGES  AND  SPECIFICATIONS : misleading  allegations  ; summary  court 

MARTIAL. 

A summary  court-martial  specification,  to  which  the  accused  pleaded  guilty, 
alleged  that  the  accused  “not  having  been  on  authonzed  liberty,  was,  at  or 
about  1 : 50  a.  m.  on  November  1,  1934,  on  board  said  ship,  under  the  influence 
of  intoxicating  liquor  and  thereby  incapacitated  for  the  proper  performance  of 
duty.”  Another  specification  in  the  same  case,  to  which  the  accused  likewise 
pleaded  guilty,  alleged  that  the  accused  was  absent  without  leave^for  a period 
of  one  hour  and  ten  minutes,  from  12:  40  a.  m.  on  November  1,  1934.  Thus  the 
drunkenness  alleged  in  the  specification  first  referred  to  above  coincided  m time 
with  the  return  from  the  unauthorized  absence. 
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The  wording  of  the  specification  relative  to  drunkenness  tended  to  create  the 
impression  that  the  accused  had  been  drinking  on  board,  as  an  aggravation  of 
the  offense  of  drunkenness.  Therefore,  held,  that  the  phrase  “not  having  been  on 
authorized  liberty”  should  not  have  been  included. 

Subject  to  the  foregoing,  and  inasmuch  as  the  sentence  was  within  the  limita- 
tions of  the  other  specifications  to  which  the  accused  pleaded  guilty,  the 
proceedings,  findings,  and  sentence  were  held  legal  (File:  MM-Durden,  Oscar 
D/A17-21  (341121),  Nov.  21,  1934). 


CHARGES  AND  SPECIFICATIONS : specificiation  defective,  failing  to 

ALLEGE  AN  OFFENSE;  FAILURE  TO  EXERCISE  ALERTNESS  AND  VIGl'LANCE  REQUIRED 

IN  PERFORMANCE  OF  ASSIGNED  DUTY;  DECK  COURT. 

A deck-court  specification  alleged  that  the  accused,  having  been  regularly 
detailed  as  a member  of  a shore  patrol,  did  “fail  to  exercise  the  alertness  and 
vigilance  required  of  him  in  the  performance  of  such  duty.” 

To  allege  an  offense,  it  is  necessary  that  the  acts  constituting  the  offense  be 
set  forth  in  the  specification.  To  properly  charge  the  accused  with  failure  to 
exercise  the  alertness  and  vigilance  [P.  5]  required  of  him  in  the  perform- 
ance of  a duty,  the  particular  acts  of  the  accused  which  constituted  such  failure 
should  have  been  distinctly  set  out.  The  portion  of  the  specification  quoted 
above  states  a mere  conclusion  of  the  pleader,  and  being  unsupported  by  any 
averment  of  the  act  or  acts  constituting  the  offense,  is  insufficient,  and,  therefore 
held,  that  said  specification  wras  fatally  defective  (citing  secs.  198,  198,  and  200, 
N.  C.  & B.,  1923 ; C.  M.  O.  1,  1932,  p.  9) . 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings, findings,  and  sentence  be  set  aside  (File:  MM-Colon,  Edward  L/A17-22 
(341105)  ; MM-Weaver,  James  A/A17-22  (341105),  Nov.  5,  1934). 


CLEMENCY : recommendation  to — doubt  as  to  guilt  of  accused  as  basis  for  ; 

SUMMARY  COURT  MARTIAL. 

Accused  was  convicted  of  a specification  alleging  theft  of  a dog  of  the  value 
of  about  $75.  Recommendation  for  clemency  in  this  case  stated,  in  part,  that 
“the  elements  of  this  particular  case  do  not  seem  to  indicate  a definite  moral 
turpitude.” 

The  offense  of  which  the  accused  was  convicted  was  a felony  (see  sec.  720, 
N.  C.  & B.,  1923),  and  the  word  “feloniously”  was  alleged  in  the  specification. 
The  court,  in  convicting  the  accused  of  a felony  and  then  stating  “that  the 
elements  of  this  particular  case  do  not  seem  to  indicate  a definite  moral  turpi- 
tude” placed  itself  in  a wholly  inconsistent  position  which  indicated  that  a 
doubt  existed  in  the  minds  of  the  members  of  the  court  as  to  the  guilt  of  the 
accused.  In  this  connection,  the  evidence  in  this  case  was  negative  as  to  any 
motive  on  the  part  of  the  accused,  and  otherwise  lent  credence  to  the  view 
expressed  by  the  members  of  the  court  in  their  recommendation  to  clemency. 
Accordingly,  held,  that  the  reasonable  doubt  thus  injected  into  this  case  was 
sufficient  to  invalidate  the  proceedings,  findings,  and  sentence  (citing  sec.  705, 
N.  C.  & B.,  1923 ; Naval  Digest  1916,  p.  81,  pars.  22  and  25 ; Naval  Digest  1921, 
p.  33,  par.  1 ; C.  M.  O.  3,  1931,  pp.  13  and  14). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  pro- 
ceedings, finding,  and  sentence  in  this  case  be  set  aside  (.File : MM-Williamson, 
Leonard  F/A17-21  (341126),  Nov.  26,  1934). 


DECK  COURTS : constitution  of. 

Where  the  commanding  officer,  Marine  Detachment,  Rifle  Range,  Cape  May, 
N.  J.,  ordered  a subordinate  officer  with  the  rank  of  first  lieutenant,  U.  S.  Ma- 
rine Corps,  as  deck-court  officer,  held,  that  the  deck  court  in  question  was  not 
legally  [P.  6]  constituted  (citing  secs.  141  and  972,  note  3,  N.  C.  & B.,  1923). 
Accordingly,  the  Secretary  of  the  Navy  directed  that  the  proceedings,  finding, 
and  sentence  be  set  aside  (File:  MM-Watson,  John/A17-22  (341105),  Nov.  5, 
1934). 
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JURISDICTION : court  martial  over  officer  dropped  from  rolls  of  navy — • 

EMBEZZLEMENT  ; DESERTION. 

An  officer  of  the  Navy  has  been  absent  from  duty  without  lcavo  since  October 
2,  1930,  and  his  present  whereabouts  are  unknown.  Following  his  departure,  a 
shortage  was  found  in  the  public  funds  which  had  been  in  his  custody.  On 
December  28,  1931,  the  Navy  Department  preferred  charges  and  specifications 
against  this  officer,  which  charges  included  “Embezzlement  of  money  of  the 
United  States  intended  for  the  naval  service  thereof”  and  “Desertion.”  If  this 
officer  should  now  be  dropped  from  the  rolls  of  the  Navy  in  accordance  with 
authority  contained  in  the  act  of  April  2,  1918  (34  U.  S.  C.,  sec.  1200,  art.  30), 
held,  that  he  cannot  thereafter  be  tried  by  court  martial  for  the  offense  of 
“Desertion”  (citing  Ex  parte  Wilson,  33  Fed.  (2d)  214,  May  14,  1929;  art.  14, 
A.  G.  N.  (sec.  559,  N.  C.  & B.,  1923),  but  he  may  be  tried  for  the  offense  of 
4 Embezzlement  of  money  of  the  United  States  intended  for  the  naval  service 
thereof”  (citing  art.  14,  A.  G.  N.  (sec.  559,  N.  C.  & B.,  1923)  ; File:  OO-DeLaugh- 
ter,  David  B/A17-20  (340924),  Nov.  1,  1934). 


MISCONDUCT  AND  LINE  OF  DUTY : death  resulting  from  fall  from  train  ; 

PROXIMATE  CAUSE. 

An  enlisted  man  met  his  death  when  he  fell  from  the  rear  platform  of  a special 
train  which  was  taking  members  of  a recreation  party  from  Guantanamo  City, 
Cuba,  to  the  Red  Barn,  near  Guantanamo  Bay.  Evidence  adduced  in  this  case 
showed  that  the  train  was  overcrowded,  and  110  or  115  men  were  in  cars  whose 
normal  capacity  was  about  80.  In  addition,  there  were  other  men  riding  on 
the  platforms  of  the  cars.  All  men  were  ordered  by  the  patrol  to  go  inside  the 
cars.  Deceased  was  on  the  rear  platform  of  the  next-to-last  car  on  the  train, 
and  appeared  to  be  under  the  influence  of  intoxicating  liquor.  A patrol  officer 
ordered  him  inside  two  different  times  and  each  time  he  refused  to  go,  and  right 
after  his  second  refusal,  he  fell  down  the  steps  on  the  right-hand  side,  under  the 
train,  and  was  [P.  7]  run  over  and  killed.  Witnesses  testified  that  in  spite 
of  the  crowded  condition  of  the  train,  it  was  possible  for  him  to  have  obeyed  the 
order  of  the  patrol  officer. 

The  crowded  condition  of  the  car  may  have  been  a contributory  cause  of  this 
accident,  but  the  proximate  cause  seemed  clearly  the  man’s  drunkenness,  which 
not  only  led  him  to  refuse  to  obey  orders  but  also  caused  him  to  lose  his  balance 
and  fall  down  the  steps.  Therefore,  held  that  death  occurred  not  in  the  line  of 
duty  and  was  the  result  of  his  own  misconduct  (File  : MM-Owen,  William  H/A17- 
27  (341011),  Oct.  29,  1934,  approved  Nov.  10,  1934). 


MISCONDUCT  AND  LINE  OF  DUTY:  suicide — determination  of  question  of 

INSANITY  IN  CONNECTION  WITH  ; WORRY  OVER  ILL  HEALTH  AS  MOTIVE. 

In  the  case  of  an  officer  who  committed  suicide,  the  evidence  showed  that  the 
deceased  had  been  worried  about  his  health,  that  he  had  complained  that  he  had 
not  felt  well  and  frequently  requested  the  doctor  to  examine  his  pulse ; had  made 
the  statement  that  his  heart  was  particularly  poor  and  that  his  lungs  were 
gone ; and  that  he  tired  very  easily  and  could  not  sleep  at  night.  These  ailments 
he  attributed  to  an  attack  of  pneumonia  about  a year  and  a half  prior  to  his 
death. 

In  determining  the  question  of  insanity  when  considered  in  connection  with 
suicide,  the  following  general  rules  serve  as  a guide : 

(a)  All  persons  are  presumed  to  be  sane  until  this  presumption  is  overcome  by 
evidence  to  the  contrary  (sec.  1029,  N.  C.  & B.,  1923  ; 32  C.  J.  756) . 

(b)  The  fact  that  a man  takes  his  own  life  is  evidence  of  insanity,  but  not 
enough,  of  itself,  to  overcome  the  presumption  of  sanity  (sec.  1029,  N.  C.  & B., 
1923 ; C.  M.  O.’s  7,  1923,  p.  10 ; 10,  1926,  d.  11 : 10,  1927,  p.  23 ; 2,  192S,  p.  27 ; 
see  also  169  U.  S.  139;  118  Me.  184;  90  Ky.  622;  129  Minn.  137,  151  N.  W.  805, 
L.  R.  A.  1915  D 1095  ; 94  N.  E.  50,  53 ; 10  L.  R.  A.  223) . The  cases  cited,  however, 
uniformly  hold  that  suicide  may  be  considered  in  connection  with  the  evidence  to 
’establish  insanity. 
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(c)  The  exact  amount  of  evidence  required,  in  addition  to  suicide,  to  rebut 
the  presumption  of  sanity  is  not  subject  to  definition,  but  it  must  relate  to  mental 
disease,  as  distinguished  from  possible  causes  of  insanity.  These  possible  causes 
are  valuable  evidence,  but  not  enough  in  themelves  to  be  accepted  as  direct 
evidence  of  mental  disease.  It  is  the  effect  of  the  cause  that  constitutes  the 
direct  evidence  required  (MM-Stock,  Robert  R/A17-27  ( 290724),  Oct.  2,  1929, 
approved  Oct.  12,  1929). 

( d ) The  Navy  Department  presumes  that  no  sane  man  will  kill  himself  unless 
he  has  an  adequate  or  reasonable  motive  (File:  26259-3304,  J.  A.  G.,  Nov.  27, 
1923 — L.  R.  N.  A.,  1929  [P.  8]  Sup.,  p.  580.)  Therefore,  in  order  that  no 
injustice  may  be  done,  it  is  the  policy  of  the  Navy  Department,  in  the  absence 
of  all  evidence  indicating  the  existence  of  an  adequate  or  reasonable  motive  for 
taking  one’s  own  life,  to  treat  the  act  itself  as  overcoming  the  presumption  of 
sanity  (File:  2625(b-3461 : 3,  Dec.  31,  1924,  and  Feb.  20,  1925;  File  29372-356, 
March  30,  1926 ; File  29372-162 : 2,  Oct.  8,  1923,  Surgeon  General  of  the  Army  to 
Assistant  Chief  of  Staff — L.  R.  N.  A.,  1929  Sup.,  pp.  580-581 ; C.  M.  O.  1* 
1934,  p.  15) . 

(e)  In  considering  motive  and  adequacy  thereof  the  question  divides  itself  into 
three  situations : 

1.  No  evidence  of  any  adequate  motive. 

2.  Evidence  of  motive  by  inferences  drawn  from  known  situations  or  conditions. 

3.  Positive  evidence,  such  as  a note  left  by  the  deceased,  explaining  his  act. 

In  the  case  here  under  consideration,  the  health  record  of  the  deceased  con- 
tained no  entries  which  would  bear  on  his  mental  condition  at  the  time  of  his 
death.  Nobody  who  knew  the  deceased  at  all  well  had  any  idea  that  he  was 
suffering  from  anything  more  serious  than  hypochondriasis.  He  had,  apparently, 
been  able  to  discharge  his  duties  in  a normal  way,  and  had,  just  before  his  death, 
administered  the  oath  to  a man  for  reenlistment,  and  had  discussed  ship’s  busi- 
ness with  the  executive  officer.  Since  his  worries  had  not,  as  far  as  anyone 
had  noticed  resulted  in  mental  derangement,  it  appeared  that  the  connecting  link 
between  a potential  cause  of  insanity,  worry,  and  the  suicide  which  followed  it, 
was  missing.  Except  for  the  suicide  itself  there  was  no  direct  evidence  of  the 
effect  of  the  worry.  It  would  therefore  seem  that  this  case  falls  clearly  within 
situation  2 as  set  forth  in  paragraph  ( e ) above.  In  this  connection,  bearing  in 
mind  the  known  fact  that  it  happens  only  infrequently,  it  does  not  seem  unreason- 
able to  assume  that  the  deceased  killed  himself  in  preference  to  enduring  what 
he  believed  to  be  a protracted  illness  of  heart  trouble,  tuberculosis,  or  whatever 
it  was  he  feared.  This  would  constitute  an  adequate  motive  for  the  suicide. 

In  view  of  the  foregoing,  held  that  death  occurred  not  in  the  line  of  duty 
and  was  the  result  of  deceased’s  own  misconduct  (File : OO-Avery,  Harrison/ A17- 
27  (340921),  Nov.  14,  1934,  approved  Nov.  30,  1934). 


PAY  : RETIRED OFFICER  ADVANCED  TO  RANK  OF  VICE  ADMIRAL  UPON  RETIREMENT 

BECAUSE  OF  DUTY  WITH  ISTHMIAN  CANAL  COMMISSION  / COURT  OF  CLAIMS’  DECISION. 

An  officer  of  the  Medical  Corps  of  the  Navy  with  the  rank  of  rear  admiral 
was  placed  on  the  retired  list  January  1,  1932,  with  the  rank  of  vice  admiral 
“in  accordance  with  the  provisions  of  [P.  9]  section  1027,  title  10,  U.  S. 
Code.”  In  his  decision  of  January  28,  1932  (11  Comp.  Gen.  291)  (see  C.  M.  O.  2, 
1932,  pp.  18-19),  the  Comptroller  General  held  that  this  officer  was  entitled  only 
to  the  retired  pay  based  on  the  active  pay  of  the  rank  of  .rear  admiral  in  the 
Navy,  which  rank  he  held  on  date  of  retirement,  because  “there  is  no  permanent 
grade  or  rank  on  the  active  or  retired  list  in  the  United  States  Navy  higher  than 
the  grade  of  rear  admiral  to  which  any  officer  of  that  service  can  be  promoted ; 
also,  that  there  is  no  law  authorizing  permanent  rates  of  pay  on  the  active  or 
retired  list  in  the  Navy  for  vice  admirals.” 

Suit  being  filed  in  the  Court  of  Claims  by  the  officer  in  question  to  recover  the 
difference  between  the  retired  pay  of  a rear  admiral  and  that  of  a vice  admiral, 
on  November  5,  1934,  the  Court  of  Claims  reversed  the  Comptroller  General, 
holding  that  this  officer  was  entitled  to  the  retired  pay  of  a vice  admiral,  and 
stating,  in  part,  as  follows : 

“The  plaintiff  had  more  than  three  years’  service  in  the  Canal  Zone  under 
the  Canal  Commission.  He  was  not  advanced  in  rank  by  other  provisions 
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of  the  act  of  March  4, 1915.  Upon  retirement  he  was,  by  the  express  terms  of 
section  3 of  the  act,  entitled  to  be  advanced  one  grade  in  rank  on  the  retired 
list,  which  was  to  that  of  vice  admiral.  The  fact  that  the  rank  of  vice 
admiral  was  then  nonexistent  on  the  active  list  in  the  Navy  is,  we  think, 
immaterial  in  view  of  the  fact  that  his  retirement  with  that  rank  was  plainly 
authorized  by  law.  Having  been  retired  with  the  rank  of  vice  admiral, 
plaintiff  is  entitled  under  the  provisions  of  sections  1261,  1274,  and  1466  of 
the  Revised  Statutes  * * * to  receive  retired  pay  at  the  rate  of  75  per 

centum  of  $11,000  per  annum,  the  pay  of  a lieutenant  general  of  the  Army. 
To  hold  otherwise  would  deprive  plaintiff  of  all  benefit  whatever  of  the  act 
of  March  4,  1915,  which  was  intended  by  Congress  to  confer  a special  benefit 
upon  ail  officers  of  the  Navy  who  performed  more  than  three  years’  service 
with  the  Isthmian  Canal  Commission  on  the  Isthmus  of  Panama.  The  court 
cannot  construe  the  words  ‘all  such  officers  of  the  Army  and  Navy,’  used  in 
section  3,  to  mean  all  such  officers  except  rear  admirals  of  the  Navy.  This 
we  would  have  to  do  to  exclude  plaintiff  from  the  benefits  of  the  act”  (Court 
of  Claims  decision  No.  42440,  Nov.  5,  1934,  citing  with  approval  Comp.  Gen. 
decision  of  Sept.  16,  1929,  No.  A-28422). 


PUBLIC  PROPERTY : loan  of,  by  navy  to  emergency  relief  administration  ; 

CONCRETE  MIXER. 

Request  was  made  by  a representative  of  the  State  of  Virginia  for  the  loan 
of  a concrete  mixer  belonging  to  the  Navy  for  use  on  a Federal  Emergency 
Relief  Administration  project  in  the  town  [P.  10]  of  Colonial  Beach,  Va., 
involving  the  construction  of  a reservoir  for  the  water  system. 

Held , that  in  the  absence  of  express  statutory  authority  or  of  an  executive 
order  issued  in  pursuance  of  statute,  no  legal  authority  exists  for  making  such 
a loan  (File : Lll-5/EM-Colonial  Beach,  Va.  (341116),  Nov.  26,  1934,  citing  20  Op 
Atty.  Gen.  93,  May  8,  1891 ; art.  83,  U.  S.  Navy  Regs. ; considering  Federal  Emer 
gency  Relief  Act  of  1933,  approved  May  12,  1933  (48  Stat.  55)). 


PUBLIC  PROPERTY : transfer  of,  from  one  executive  department  to  an- 
other— NAVY  FLOATING  DRY  DOCK,  NEW  ORLEANS,  LA.,  TO  DEPARTMENT  OF  INTERIOR 
FOR  USE  AT  SAN  JUAN,  P.  R. 

Held , that  there  is  no  existing  legal  authority  for  the  transfer  of  the  New 
Orleans  floating  dry  dock  by  the  Secretary  of  the  Navy  to  the  Department  of 
Interior  for  commercial  purposes  at  San  Juan,  P.  R. ; further  legislation  of  Con- 
gress authorizing  such  transfer  and  appropriating  necessary  funds  to  carry  it 
into  effect  is  required  before  the  transfer  legally  can  be  accomplished  (File: 
QH  (16) /San  Juan  Al-1  (341020),  Nov.  28,  1934,  citing  33  Op.  Atty.  Gen.  288, 
Aug.  23,  1922;  sec.  10  of  act  of  May  14,  1930  (46  Stat.  329). 


REMAINS:  deceased  naval  personnel — possession  and  disposal  of  body. 

Where  an  officer  of  the  Navy  died  while  on  active  duty,  request  was  received 
from  his  divorced  wife,  on  behalf  of  their  minor  son,  that  he  be  buried  at  Arling- 
ton National  Cemetery.  She  stated  that  prior  to  his  death,  the  deceased  expressed 
the  wish  to  be  buried  at  Arlington.  Request  was  also  received  from  deceased’s 
father  that  the  body  be  released  to  him  for  burial  in  the  family  lot  in 
Massachusetts. 

The  courts  have  held  that  the  surviving  spouse  has  the  first  right  to  determine 
where  a deceased  person  may  be  interred,  and  if  there  is  no  surviving  spouse, 
the  right  to  select  a place  of  burial  and  to  see  to  the  proper  interment  of  the 
deceased  rests  primarily  with  the  next  of  kin  (8  Ruling  Case  Law  686).  The 
right  of  burial  in  the  next  of  kin  is  in  the  order  of  relationship  to  the  decedent, 
as  children  of  proper  age,  parents,  etc.  (8  Ruling  Case  Law  687).  If  the  next  of 
kin  is  a minor,  it  has  been  held  that  the  right  then  devolves  upon  the  next  of  kin 
of  full  age  (17  Corpus  Juris  1139). 
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Assuming  that  the  divorce  in  this  case  had  been  an  absolute  one,  the  surviving 
spouse  had  no  rights  as  to  the  determination  of  the  burial  place  of  this  officer. 
The  son,  being  a minor,  was  likewise  without  authority  to  determine  this  matter, 
and  the  father  or  mother  of  the  deceased  appeared  to  be  the  legal  next  [P.  11] 
of  kin  possessing  the  authority  to  determine  the  place  where  he  should  be 
interred. 

In  connection  with  the  foregoing,  however,  the  courts  have  declined  to  interfere 
to  give  the  right  of  burial  of  a dead  body  to  the  next  of  kin  of  a deceased 
where  such  deceased  person  had  expressed  a desire  to  be  buried  in  a particular 
place  (citing  Wood  v.  Butterworth,  118  Pac.  212).  The  general  rule  in  this 
regard  appears  to  be  that  the  wishes  of  the  deceased  will  be  sustained  unless 
it  is  impracticable  to  carry  out  his  desires.  In  the  case  of  Pettigrew  v.  Petti- 
grew (207  Pa.  313),  it  was  held  that  there  is  no  universal  rule  regarding  the 
right  of  persons  to  bury  the  dead,  but  each  case  must  be  considered  in  equity 
on  its  own  merits.  Therefore,  no  matter  in  whom  the  right  of  burial  rests, 
the  disposition  of  the  remains  should  be  based  upon  what  seems  best  and  right 
under  all  the  circumstances,  with  a proper  observance  of  what  is  due  to  public 
propriety  and  to  the  feelings  of  relatives. 

In  view  of  the  foregoing,  held  that,  although  the  minor  son  of  the  deceased 
in  this  case  was  his  legal  next  of  kin,  he  was  not  the  person  to  determine 
the  disposition  of  his  father’s  remains  in  view  of  the  fact  that  he  was  a minor. 
This  right  rests  with  the  next  of  kin  of  full  age  who,  in  this  case,  appeared 
to  be  the  deceased’s  father,  unless  the  expressed  desire  of  the  officer  to  be 
interred  in  Arlington  National  Cemetery  was  considered  to  be  sufficiently  estab- 
lished to  warrant  his  burial  at  that  place  (File:  OO-Hale,  Harold  F/P7  ( 341120), 
Nov.  21,  1934). 


TAXATION : federal  tax  on  retail  sale  of  beer — application  to  post  exchanges 

AND  SHIP’S  SERVICE  STORES,  NAVAL  OPERATING  BASE,  NORFOLK,  VA. 

Held , that  the  post  exchange  at  the  marine  barracks,  Norfolk  Navy  Yard, 
and  the  ship’s  service  store  and  the  marine  post  exchange  at  the  naval  operating 
base,  are  governmental  instrumentalities  and  are  not  required  to  pay  the  special 
tax  imposed  by  section  3244  of  the  Revised  Statutes  (26  U.  S.  C.  sec.  205)  for 
the  retail  sale  of  beer  (File:  JJ56  (5)/Lll-3  (340810),  Nov.  16,  1934,  citing 
Dugan  v.  United  States , 34  Ct.  Cls.  458;  Woog  v.  United  States,  48  Ct.  Cls.  80; 
Sec.  Navy  decision  of  Dec.  11,  1926,  File  EN/JJ7-6/L11-4  (260630). 


TAXATION : state  personal  property  tax  on  household  effects  of  naval 

PERSONNEL  OFFICIALLY  IN  CUSTODY  OF  GOVERNMENT  PERSONNEL  FOR  SHIPMENT  OUT 

OF  STATE — BEGINNING  OF  INTERSTATE  COMMERCE!. 

An  officer  of  the  Navy,  while  on  duty  on  the  west  coast,  resided  in  Long 
Beach,  Calif.  On  February  14,  1934,  in  connection  with  orders  from  the  Navy 
Department  transferring  said  [p.  12]  officer  to  Washington,  D.  C.,  his  house- 
hold effects  were  obtained  from  his  residence  by  Government  personnel  and  deliv- 
ered, boxed  and  crated,  to  the  Navy  freight  office,  San  Pedro,  where  they  were 
held  until  March  21,  1934,  on  which  date  they  were  shipped  to  New  York,  N.  Y. 
Under  the  California  law,  personal  property  in  the  State  acquires  a situs  for 
taxation  on  the  first  Monday  in  March  of  each  year. 

Question  whether,  on  the  facts  set  forth  above,  the  household  effects  of  the 
naval  officer  referred  to  were  subject  to  the  personal  property  tax  of  the 
State  of  California. 

The  general  rule  as  to  the  taxation  of  goods  in  transit  is  that  such  property 
being  carried  in  interstate  commerce  is  not  taxable  by  a State  while  actually 
in  transit,  nor  will  a temporary  detention  en  route  render  it  taxable  at  the 
point  of  detention  (citing  26  Ruling  Case  Law  130).  This  question  has  been 
passed  on  by  the  Supreme  Court  of  the  United  States  in  several  cases  and  the 
specific  rule  laid  down  that  property  intended  for  exportation  to  another  State 
is  liable  to  taxation  as  part  of  the  general  mass  of  property  of  the  State  of 
origin,  until  actually  started  in  course  of  transportation  to  the  State  of  destina- 
tion, or  delivered  to  a common  carrier  for  that  purpose  ( Coe  v.  Errol , 116  U.  S. 
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517 ; Bacon  v.  Illinois,  227  U.  S.  504 ; Federal  Compress  Co.  v.  McLean,  291  U.  S. 
17;  Ogilvie  v.  Crawford  County,  7 Fed.  745). 

On  the  first  Monday  in  March  1934,  the  household  effects  of  the  officer  above 
referred  to  were  actually  in  the  possession  of  the  carrier  for  interstate  trans- 
portation, which  transportation  had  commenced  at  the  time  these  effects  were 
obtained  from  the  officer’s  residence  in  Long  Beach.  The  temporary  detention 
at  the  Navy  freight  office,  awaiting  the  first  available  transportation,  did  not 
remove  this  property  from  its  interstate  status  and  in  view  of  the  decisions 
of  the  Supreme  Court  of  the  United  States,  cited  above,  there  is  no  question 
that  they  were  in  the  course  of  interstate  transportation  at  the  time  they 
would  otherwise  have  acquired  a taxable  situs  within  the  State  of  California. 
Consequently,  held  that  this  property  is  not  subject  to  the  personal  property 
tax  of  the  State  of  California. 

Remarked  that,  in  addition  to  the  foregoing,  the  property  in  question  >vas 
entitled  to  exemption  from  State  taxation  due  to  the  fact  that  it  was  in  the 
custody  of  an  agency  of  the  United  States  being  transported  for  governmental 
purposes  (File:  L14-1/L6-2  (840827),  Nov.  27,  1934). 


TIME  STUDY:  prohibition  against,  in  current  naval  appropriation  act — 

APPLICATION  TO  USE  OF  MOTION -PICTURE  APPARATUS  FOR  ANALYSIS  OF  MOVEMENTS 

OF  GUN  CREWS. 

Provision  in  the  Naval  Appropriation  Act  for  the  fiscal  year  1935,  approved 
March  15,  1934  (48  Stat.  403,  422),  in  effect  prohibits  [p.  13]  a time  study 
being  made  by  use  of  a stop  watch  or  other  time-measuring  device  of  any  job 
of  any  employee  of  the  United  States  Government. 

The  above  provision  of  law,  which  was  first  contained  in  the  Naval  Appro- 
priation Act  approved  March  3,  1915,  by  its  terms  applies  only  to  work  being 
performed  by  civilian  employees  of  the  Navy  and  has  no  application  to  the 
duty  performed  by  officers  and  men  in  the  naval  service  (citing  Congressional 
Record  of  February  5,  1915).  Therefore,  it  would  not  prohibit  the  use  of  a 
special  motion-picture  camera  designed  to  facilitate  the  analysis  of  rapid  move- 
ments to  study  the  movements  of  various  members  of  gun  crews  for  the  purpose 
of  eliminating  unnecessary  or  wasteful  movements  and  thus  speeding  up  the 
operation  of  the  loading  crew  as  a whole  (File:  P18-2  (7)/A2-15  (341029), 
Nov.  12,  1934). 


C,  M.  0.  12—1934 

[P.  4]  DESIGNATION  OF  ACCUSED : rank  and  title  in  specification  in- 
correct— EFFECT. 

Lieutenant  Commander  Thomas  L.  Sorrell,  Supply  Corps,  U.  S.  Navy,  was 
tried  by  general  court  martial  by  order  of  the  commander,  Training  Squadron, 
Scouting  Force,  United  States  Fleet,  on  board  the  U.  S.  S.  Arkansas  on  Novem- 
ber 20,  1934,  and  was  convicted  of  the  following  charge : Drunkenness. 

The  court  sentenced  the  accused  to  lose  fifty  numbers  in  his  grade. 

In  taking  action  on  this  case  on  November  28,  1934,  the  convening  authority 
noted  that  the  court  found  the  charge  and  specification  in  due  form  and  tech- 
nically correct,  except  that  the  title  and  rank  of  the  accused  were  not  correct. 
In  this  connection,  he  stated  as  follows: 

[P.  5]  “*  * * The  convening  authority  is  of  the  opinion  that  the 

court  should  have  treated  this  as  a technical  error,  and  should  have  com- 
municated this  fact  to  the  convening  authority. 

“It  is  noted  further  that  the  rank  and  tile  of  the  accused  as  set  forth 
in  the  specification  were  used  in  the  arraignment,  findings,  and  sentence. 

“Since,  however,  the  rank  is  merely  descriptive,  and  there  was  no  objec- 
tion to  the  charge  and  specification  by  the  accused,  the  proceedings  and  find- 
ings are  not  believed  to  have  been  invalidated  by  this  error,  and  the  sen- 
tence is  believed  to  be  legal  (N.  C.  & B.,  1923,  204,  n44).” 

Subject  to  the  above  remarks,  the  convening  authority  approved  the  proceed- 
ings, findings,  and  sentence. 
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On  December  5,  1934,  the  Judge  Advocate  General  expressed  the  opinion  that 
the  proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the  con- 
vening authority  thereon,  were  legal. 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

an  offense;  summary  court  martial. 

An  accused  pleaded  not  guilty  to  a summary  court-martial  specification  which 
alleged,  in  part,  that  the  accused — 

“having,  on  or  about  August  15,  1934,  submitted  a written  promise  to  the 
commanding  officer  of  said  ship,  in  substance  that  he,  the  said  Peeples  (the 
accused)  would  forward  to  the  Navy  Relief  Society  the  sum  of  twenty-five 
dollars  ($25)  on  September  5,  1934,  and  the  said  Peeples  in  pursuance  of 
said  promise  having  on  or  about  August  24,  1934,  purchased  a United  States 
postal  money  order  made  out  to  the  Navy  Relief  Society  for  said  sum,  did 
then  and  there  wilfully,  knowingly,  and  with  intent  to  deceive,  fail  to  for- 
ward said  money  order,  and  having  on  or  about  September  1,  1934,  cashed 
said  money  order,  did  by  means  of  said  false  actions  made  as  aforesaid, 
deceive  the  commanding  officer  of  said  ship  into  believing  that  he,  the  said 
Peeples,  had  carried  out  the  aforesaid  promise  in  full.” 

The  accused  objected  to  this  specification  on  the  grounds  that  it  was  not 
specific  and  further  that  it  did  not  state  an  offense.  The  court  overruled  the 
objection  of  the  accused,  and  found  the  specification  in  due  form  and  technically 
correct. 

The  above-quoted  specification  does  not  contain  an  allegation  to  the  effect  that 
the  accused  included  in  his  written  promise  to  his  commanding  officer  any  state-  i 
ment  of  the  manner  in  which  he  would  execute  it,  nor  does  the  evidence  adduced 
In  this  case  [P.  6]  supply  this  information.  The  fact  that  the  accused,  fol- 
lowing the  promise  alleged,  purchased  a United  States  postal  money  order  made 
out  to  the  Navy  Relief  Society,  apparently  in  pursuance  of  the  performance  of 
his  promise,  and  later  cashed  it  himself  after  having  failed  to  forward  it,  does 
not  show  affirmatively  any  intent  to  deceive,  nor  does  it  lead  to  the  conclusion 
that  the  commanding  officer  had  knowledge  of  the  purchase  of  the  money  order 
and  that  he  relied  upon  it  to  his  damage. 

The  specification  did  not  contain  the  essential  elements  of  any  other  offense 
(considering  specifically  the  offenses  of  “Falsehood,”  “Fraud  in  violation  of 
article  8 of  the  Articles  for  the  Government  of  the  Navy,”  “Conduct  to  the 
prejudice  of  good  order  and  discipline”  (failing  to  pay  debts)),  and  therefore, 
held  that  it  was  fatally  defective  (citing  sec.  198,  N.  C.  & B.,  1923).  The  find- 
ing of  guilty  by  the  court  did  not  cure  the  defect,  since  the  accused  objected  to 
the  specification,  and  the  evidence  adduced  did  not  supply  the  omission  (sec. 
210,  N.  C-  & B.,  1923).  Accordingly,  the  Secretary  of  the  Navy  directed  that 
the  proceedings,  finding,  and  sentence  be  set  aside.  In  this  connection,  attention 
was  invited  to  section  649,  Naval  Courts  and  Boards,  1923  (File:  MM-Peeples, 
Otis  0/A17-21  (341227),  Dec.  27,  1934). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 

AN  OFFENSE — CURED  BY  EVIDENCE;  NEGLECT  AND  FAILURE  TO  RELIEVE  WATCH  J 

SUMMARY  COURT  MARTIAL. 

A summary  court-martial  specification  alleged  that  the  accused,  having  been 
regularly  detailed  to  stand  the  afternoon  watch  in  the  engine  room  of  the  ship 
to  which  he  was  attached,  which  fact  he  well  knew,  neglected  and  failed  to 
relieve  the  man  with  the  forenoon  watch  on  the  date  in  question,  as  it  was  his 
dutv  to  do. 

There  was  nothing  in  the  specification  to  show  that  the  neglect  and  failure  to 
relieve  the  watch  was  unauthorized.  Similar  specifications  have  been  held 
fatally  defective,  and  in  many  of  such  cases  it  has  been  held  that  a plea  of 
guilty  would  not  cure  the  specification.  (See  C.  M.  O.’s  4,  1930,  p.  6;  5,  1930,  p. 
10;  7,  1930,  p.  7;  8,  1930,  p.  11;  3,  1931,  p.  12;  8,  1931,  p.  15;  9,  1931,  p.  11; 
10,  1931,  p.  8 (2)  ; 2,  1932,  p.  11 ; 5,  1932,  p.  9.)  In  the  present  case,  the  accused 
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was  represented  by  counsel,  made  no  objection  to  the  specification,  and  pleaded 
not  guilty.  While  testifying  on  his  own  behalf,  he  clearly  showed  that  his 
failure  to  relieve  the  watch  was  unauthorized.  Therefore,  held  that  the  omis- 
sion to  allege  this  in  the  specification  was  cured  by  the  evidence  (citing  Naval 
Courts  and  Boards,  1923,  sec.  210;  File:  MM-Hicks,  Amos  M/A17-21  (341219), 
Dec.  19,  1934). 


[P.  7]  EVIDENCE:  aggravation — introduction  of,  by  prosecution  after  plea 

OF  GUILTY. 

After  an  accused  had  pleaded  guilty  to  the  charge  of  “Desertion,”  the  prosecu- 
tion obtained  leave  of  the  court  to  offer  evidence  in  aggravation  and  introduced 
entries  from  the  service  record  of  the  accused  to  the  effect  that  on  June  19,  1934, 
he  was  charged  with  failure  to  pay  debts  and  was  awarded  a summary  court 
martial,  and  that  on  June  20,  1934,  he  absented  himself  without  leave.  The 
charge  in  the  present  case  was  based  upon  the  same  absence. 

After  a plea  of  guilty,  it  is  proper  for  the  court  to  receive  evidence  where  the 
specification  does  not  fully  exhibit  the  facts  and  attending  circumstances  of  miti- 
gation or  aggravation,  in  order  that  it  may  have  a thorough  comprehension  of 
the  actual  degree  of  the  offense.  But  it  is  unnecessary  and  to  no  avail  for  the 
court  to  receive  evidence  which  goes  no  farther  than  to  support  the  allegation 
of  the  offense.  Evidence  of  aggravating  circumstances  goes  beyond  the  aver- 
ments in  the  specification  and  shows  that  the  offense,  as  committed,  was  of  a graver 
nature  than  appears  on  the  face  of  the  specification.  Held,  that  the  evidence 
adduced  in  this  case  added  nothing  to  the  seriousness  of  the  offense  as  set  out 
in  the  specification  and,  therefore,  was  not  needed.  As  evidence  of  the  cause  of 
or  the  purpose  behind,  the  accused’s  action  tending  to  show  his  intent,  it  sup- 
plied nothing  material,  since  the  accused  had  admitted  the  intent  to  desert  by 
his  plea  (citing  N.  C.  & B.,  1923,  sec.  536;  Winthrop’s  Military  Law  and  Prece- 
dents, 2d  ed.,  vol.  1,  p.  418). 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  were  held 
legal  (File:  MM-Dalisay,  Juanito/A17-20  (341015),  Nov.  21,  1934,  approved 
Dec.  3,  1934). 


EVIDENCE:  newly  discovered,  findings  and  sentence  set  aside;  doubt  as  to 

MENTAL  CONDITION  OF  SOLE  PROSECUTION  WITNESS. 

An  accused  was  convicted  of  “Oral  coition”  and  sentenced  to  be  reduced  to  the 
rating  of  apprentice  seaman,  confinement  for  five  years,  dishonorable  discharge 
and  accessories.  In  the  trial  of  this  case,  the  prosecution  presented  only  one 
witness,  whose  testimony  established  the  guilt  of  the  accused  and  his  testimony 
was  not  shaken  on  cross-examination,  nor  by  any  of  the  witnesses  appearing 
for  the  defense.  Subsequent  to  action  by  the  convening  authority  on  this  case, 
and  also  subsequent  to  its  review  by  the  Judge  Advocate  General,  information 
was  received  in  the  Navy  Department  which  tended  to  cast  doubt  upon  the 
mental  condition  of  the  prosecution’s  sole  witness. 

Ordinarily  newly  discovered  evidence  of  an  important  character,  insofar  as 
the  accused  is  concerned,  would  form  the  basis  of  [P.  8]  offering  the  accused 
an  opportunity  to  request  a new  trial.  However,  because  of  the  probable  indefi- 
nite duration  of  the  mental  instability  of  the  prosecution’s  witness,  such  pro- 
cedure was  impracticable.  Accordingly,  the  findings  and  sentence  in  this  case 
were  set  aside  (File:  MM-Howard,  Charlie  D/A17-20  (340723),  Dec.  24,  1934; 
see  also  File:  MM-Nickell,  Jesse  G/A17-20  ( 340726),  Dec.  24,  1934). 


NAMES  : misnomer  of  accused — effect. 

An  accused  was  named  in  a summary  court-martial  specification  as  “John  Fer- 
dinand Flatau,  Jr.”  He  made  no  objection  to  the  specification,  was  arraigned 
under  the  name,  pleaded  guilty,  and  was  sentenced  as  “John  Ferdinand 
Flatau,  Jr.”  It  later  developed  that  the  man’s  true  name  was  ‘ Ferdinand  John 
Flatau,  Jr.” 

Question  whether,  in  view  of  the  misnomer,  the  conviction  may  be  sustained 
as  legal. 
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In  the  criminal  procedure  of  civil  courts  it  lias  been  held  that  a general  plea 
to  the  indictment  admits  its  genuineness  and  is  a waiver  of  all  matters  iu 
abatement  (citing  126  N.  E.  831;  120  N.  E.  209;  109  U.  S.  65;  22  Fed,  (2d)  264)  ; 
In  Commonwealth  v.  Wakelin,  120  N.  E.  209,  supra,  the  court  said ; 

“There  is  no  rule  of  practice  or  procedure  whereby  a defendant,  in  a 
prosecution  for  crime,  may  plead  the  general  issue  and  as  of  right  reserve 
the  privilege  of  filing  thereafter,  either  by  way  of  substitution  or  otherwise, 
motions,  pleas,  or  other  matters  in  their  nature  preliminary,  such  as  a ‘plea 
in  abatement’  or  ‘a  motion  to  dismiss.’  ” 

The  question  of  misnomer  is  properly  raised  by  a plea  in  abatement.  In 
Bishop’s  New  Criminal  Procedure,  volume  2,  section  677,  it  is  stated: 

“The  purpose  of  requiring  the  name  of  a defendant,  or  of  a third  person, 
is  identification.  Hence — 

“Only  by  plea  in  abatement — wherein  the  defendant  states  his  true  name, 
can  he  take  advantage  of  an  error  therein;  in  the  absence  whereof  he  will 
be  conclusively  presumed  to  be  the  one  meant,  whatever  the  real  fact.” 

In  United  States  v.  Ilecht,  22  Fed.  (2d)  264,  the  court  held : 

“The  result  of  the  misnomer  does  not  here  (on  appeal)  arise,  since,  so  far 
as  it  goes  to  the  validity  of  the  indictment,  it  must  be  raised  by  plea  in 
abatement.” 

A plea  in  abatement  is  covered  in  naval  law  by  the  opportunity  to  object  to 
the  specification.  The  accused  in  this  case  having  not  objected  and  having 
pleaded  to  the  specification  as  alleged,  has,  in  effect,  waived  any  right  to  base  any 
future  defense  on  the  error  in  his  name. 

[P.  9]  Inasmuch  as  there  was  here  no  question  of  identity,  held  that  the  ac- 
cused’s rights  were  in  no  way  prejudiced  and  the  proceedings,  finding,  and 
sentence  were  legal  (File:  MM-Flatau,  Ferdinand  J/A17-21  (341212),  Dec.  19, 
1934,  distinguishing  C.  M.  O.’s  1,  1931,  p.  31;  10,  1931,  p.  14). 


ADJUSTED  COMPENSATION : presumption  of  death — validity  of  application 

FILED  BY  BROTHER. 

A former  member  of  the  Marine  Corps,  who  served  during  the  World  War 
and  was  discharged  on  January  29,  1919,  with  a special-order  discharge,  “char- 
acter excellent,”  disappeared  from  his  home  on  February  12,  1924,  and  has  not 
been  seen  or  heard  from  since  that  date,  although  diligent  search  and  inquiry 
have  been  made  by  his  relatives.  Under  date  of  January  2,  1933,  a civil  court 
declared  him  to  be  dead  and  set  the  date  of  death  as  seven  years  from  February 
12,  1924,  the  date  of  his  disappearance,  or  February  12,  1931. 

On  February  26,  1925,  this  man’s  brother,  having  been  duly  appointed  guardian 
of  his  property,  submitted  to  headquarters,  Marine  Corps,  an  application  for 
adjusted  compensation  on  behalf  of  this  former  marine.  This  application  has 
not  been  finally  approved,  and  the  question  now  presented  is  as  to  the  validity 
thereof.  In  this  connection,  it  appeared  that  there  was  no  living  “dependent” 
within  the  meaning  of  the  World  War  Veterans’  Adjusted  Compensation  Act,  as 
amended  by  the  act  of  May  29,  1928  ( 45  Stat.  948;  U.  S.  C.,  Sup.  VII,  title  38, 
sec.  622),  surviving  this  former  marine  and,  therefore,  unless  the  application 
here  under  consideration  was  valid,  no  valid  application  for  adjusted  compen- 
sation in  this  case  can  be  filed. 

Under  the  terms  of  tae  World  War  Veterans’  Adjusted  Compensation  Act,  as 
amended,  supra,  a presumption  of  death  arises  after  an  unexplained  absence  of 
seven  years,  during  which  period  no  intelligence  of  the  individual’s  existence  has 
been  received.  Further,  death  is  presumed  to  have  occurred  at  the  expiration 
of  the  period  of  seven  years.  Therefore,  this  man  must  be  considered  as  having 
been  alive  on  March  3,  1925,  the  date  application  for  an  adjusted  service  cer- 
tificate was  filed  by  his  brother  as  guardian  of  his  property. 

Considering  the  facts  in  this  case  and  the  law  applicable  thereto,  held  that 
this  former  marine  was  living  on  March  3,  1925,  and  on  that  date  he  could 
personally  have  filed  a valid  [P.  10]  application  for  an  adjusted  service  certifi- 
cate. Section  302  of  the  World  War  Veterans’  Adjusted  Compensation  Act  (38 
U.  S.  C.,  sec.  612)  permits  the  filing  of  an  application  by  such  representative  of 
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the  veteran  in  such  manner  as  may  be  by  regulations  prescribed  in  case  the  vet- 
eran is,  by  reason  of  physical  or  mental  incapacity,  prevented  from  making  or 
filing  a personal  application.  In  connection  with  the  administration  of  this  sec- 
tion of  the  act,  it  is  understood  that  a legally  appointed  guardian  is  recognized 
as  a proper  representative  to  file  an  application  for  a veteran  mentally  incapaci- 
tated. Therefore,  if  it  is  considered  that  the  evidence  presented  satisfactorily 
established  the  mental  incapacity  of  the  deceased  at  the  time  the  application 
was  filed,  upon  the  assumption,  of  course,  that  he  was  living  at  the  time,  and 
that  his  brother  was  his  legal  guardian,  further  held  that  the  application  filed 
by  the  said  brother,  if  otherwise  in  due  form,  can  now  legally  be  certified  to 
the  Veterans’  Administration  as  a valid  application  (File:  MM/L13-2  (23) 
(341008),  Dec.  15,  1934,  citing  11  Comp.  Gen.  310). 


MISCONDUCT:  suicide. 

An  enlisted  man  of  the  Navy  and  a woman  not  his  wife  were  found  dead  in 
bed  together  in  a hotel  room  in  Seattle,  Wash.  The  keyholes  of  the  doors  and 
the  cracks  under  the  doors  were  sealed  from  the  inside,  windows  were  closed, 
and  gas  jets  turned  on.  Death  was  found  to  have  occurred  by  reason  of  as- 
phyxiation by  illuminating  gas,  and  there  was  no  evidence  to  indicate  that  the 
conditions  that  resulted  in  this  man’s  death  were  caused  by  any  person  or  persons 
other  than  said  man  and  the  deceased  woman. 

There  was  no  substantial  evidence  presented  before  the  board  of  inquest  in 
the  case  tending  to  establish  insanity  or  mental  abnormality  prior  to  this  man's 
death.  At  the  time  of  his  death,  he  had  been  over  leave  from  his  ship  for 
about  one  day  and  would  have  been  subject  to  disciplinary  action  upon  his 
return  to  duty.  One  witness  testified  that  the  deceased  man  had  been  warned 
by  his  father  that  if  he  got  into  trouble  in  the  Navy  and  “got  kicked  out  he 
needn’t  bother  about  coming  home,”  and  that  the  deceased  bad  told  witness 
that  “he  would  bump  himself  off”  if  he  did  “get  kicked  out.”  Deceased  had  been 
over  leave  on  two  prior  occasions  and  had  completed  serving  ten  days  in  the 
brig  for  his  last  offense  about  two  weeks  before  his  death.  The  fear  of  dis- 
ciplinary action  and  family  displeasure  in  the  event  of  discharge  from  the  naval 
service  may  have  caused  the  act  resulting  in  his  death.  However,  whatever  the 
cause,  the  evidence  did  not  indicate  that  he  was  insane  at  that  time. 

[P.  11]  In  view  of  the  foregoing,  held  that  death  was  dtie  to  the  man’s  own 
misconduct  (File:  MM-Dodge,  Kendall  L/A17-27  (341017),  Dec.  5,  1934,  citing 
sec.  1029,  N.  C.  & B.,  1923). 


1.  NAVAL  RESERVE  OFFICERS’  TRAINING  CORPS:  medical  and  dental 

TREATMENT  OF  MEMBERS  OF,  WHILE  ON  PRACTICE  CRUISES. 

2.  SAME:  CHECKAGE  of  pay  OF  MEMBERS  OF,  while  ON  PRACTICE  CRUISES,  FOR 

BENEFIT  OF  NAVAL  HOSPITAL  FUND. 

(1)  While  attached  to  a vessel  of  the  Navy  and  undergoing  a practice  cruise, 
it  became  necessary  for  a member  of  the  Naval  Reserve  Officers’  Training 
Corps  to  have  a tooth  extracted  by  a civilian  dentist.  Procurement  of  such 
services  was  authorized  by  the  commander  Destroyer  Squadron  Ten  since  the 
services  of  a Navy  dental  officer  were  not  available.  Bill  in  the  amount  of 
$2  was  submitted  by  the  civilian  dentist  for  this  work. 

The  expense  incurred  for  civilian  emergency  dental  treatment  in  this  case 
clearly  not  being  the  result  of  an  injury  incurred  in  line  of  duty  while 
on  the  practice  cruise  in  question,  held  that  there  is  no  appropriation  available 
for  payment  of  the  above  bill  (considering  sec.  22  of  the  act  of  Mar.  4,  1925 
(43  Stat.  1276;  34  U.  S.  C.,  sec.  821)  ; “Regulations  for  Administration  and  Train- 
ing Naval  Reserve  Officers’  Training  Corps,  1932,”  as  amended  Jan.  30,  1933 
(sec.  521  of  par.  4)  ; sec.  47a  of  the  National  Defense  Act,  as  amended  (10 
U.  S.  C.,  sec.  441)  ; sec.  6 of  the  act  of  Mar.  4,  1923,  as  amended  (10  U.  S.  C., 
sec.  441)  ; sec.  6 of  the  act  of  Mar.  4,  1923.  as  amended  (10  U.  S.  C.,  Sup.  VII, 
sec.  454)  ; Op.  J.  A.  G.  Army  of  Mar.  19,  1931,  No.  158). 
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Relative  to  the  general  question  of  the  appropriation  properly  chargeable 
with  the  expenses  of  medical  and  dental  treatment  of  members  of  the  Naval 
Reserve  Officers’  Training  Corps  while  on  practice  cruises,  held,  that  in  the 
absence  of  any  statutory  requirement  to  the  contrary,  the  funds  available  for 
the  Naval  Reserve  Officers’  Training  Corps,  as  provided  for  in  the  current 
Naval  Appropriation  Act  under  the  heading  “Training,  Education,  and  Welfare, 
Navy”  (48  Stat.  405,  406),  which  funds  are  expressly  available  to  meet  “all 
expenses  incident  to  the  conduct  of  the  Naval  Reserve  Officers’  Training  Corps,” 
are  properly  chargeable  with  all  expenses  of  medical  and  dental  treatment 
as  authorized  by  law  for  members  of  the  Naval  Reserve  Officers’  Training  Corps 
while  on  practice  cruises  (citing  appropriation  acts  prior  to  July  1,  1933). 

(2)  Section  4808,  Revised  Statutes  (24  U.  S.  C.,  sec.  3)  provides: 

“The  Secretary  of  the  Navy  shall  deduct  from  the  pay  due  each  officer, 
seaman,  and  marine,  in  the  Navy,  at  the  [P.  12]  rate  of  20  cents  per 
month  for  each  person,  to  be  applied  to  the  fund  for  Navy  hospitals.” 

Held,  that  a student  member  of  the  Naval  Reserve  Officers’  Training  Corps 
taking  the  advanced  course  of  naval  training  at  a civil  educational  institution 
is  not  an  officer  or  enlisted  man  “in  the  Navy”  within  the  meaning  of  the 
above-quoted  statute,  and  therefore  the  accounts  of  Naval  Reserve  Officers’ 
Training  Corps  students  while  on  practice  cruises  are  not  subject  to  checkage 
thereunder.  (See  Bu.  S.  & A.  Manual,  art.  2140-13  (a)  ; File:  QR4/P3-2  (23) 
(340924),  Dec.  13,  1934). 


PRECEDENCE  : correction  of  precedence  position  in  case  of  error  ; officer  of 

DENTAL  CORPS. 

Request  was  received  from  an  officer  of  the  Dental  Corps  to  have  his  position 
on  the  precedence  list  of  the  Dental  Corps  corrected,  said  officer  claiming  that 
an  error  was  made  in  determining  his  position  when  he  was  originally  com- 
missioned in  the  Dental  Corps  as  a result  of  failure  to  credit  him  with  active 
duty  performed  in  the  Dental  Naval  Reserve  prior  to  his  being  commissioned 
In  the  Regular  Navy. 

This  officer’s  position  on  the  precedence  list  of  the  Dental  Corps  was  deter- 
mined by  the  date  he  was  commissioned  in  his  present  grade,  as  provided  by 
the  act  of  August  29,  1916  (39  Stat.  578),  which  is  contained  in  the  United 
States  Code,  title  34  section  243,  as  follows : 

“Officers  shall  take  rank  in  each  staff  corps  according  to  the  dates  of 
commission  in  the  several  grades,  excepting  in  cases  where  they  have  gained 
or  lost  numbers.” 

Therefore,  in  order  to  correct  his  position  on  the  precedence  list,  it  would  be 
necessary  to  change  the  date  of  his  commission  in  his  present  grade.  It  has 
already  been  judicially  determined  that  there  is  no  administrative  power  to 
change  the  date  in  an  officer’s  commission  ( Crapo  v.  United  States,  50  Ct.  Cls. 
337,  cited  with  approval  by  the  Court  of  Claims  in  the  following  cases:  Toulon 
v.  United  States,  51  Ct.  Cls.  87,  97;  52  Ct.  Cls.  239;  Hooper  v.  United  States, 
53  Ct.  Cls.  90,  106;  Hi  Re  Proposed  Reference  hy  the  Secretary  of  the  Navy, 
53  Ct.  Cls.  370,  375). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  is  without  power  to 
correct  the  alleged  error  in  this  case  (File:  OO-Delanev,  Henry  R/P17-1 
(341005),  Dec.  10,  1934). 


IP.  13]  RETIREMENT : rank  in  case  of  officer  due  for  promotion  by 

SENIORITY  BUT  FOUND  PHYSICALLY  DISQUALIFIED  ; PROMOTION  LAW  CHANGED  PRIOR 
TO  APPROVAL  OF  FINDINGS  OF  NAVAL  RETIRING  BOARD;  NAVY  PERSONNEL  ACT  OF 
MAY  29,  1934. 

A lieutenant  (junior  grade)  became  due  for  promotion  to  the  grade  of  lieu- 
tenant, U.  S.  Navy,  by  seniority  on  September  1,  1933.  However,  he  was  found 
not  physically  qualified  to  perform  all  of  his  duties  at  sea,  first  by  a board  of 
medical  examiners  on  November  22,  1933,  and  later,  on  May  11,  1934,  by  a naval 
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retiring  board.  This  latter  board  found  that  said  officer’s  incapacity  was  perma- 
nent and  was  contracted  in  line  of  duty. 

Under  the  provisions  of  the  act  of  March  4,  1911  (36  Stat.  1207;  34  U.  S.  C., 
sec.  390),  this  officer  would  have  been  entitled  to  be  retired  “with  the  rank  to 
which  his  seniority  entitled  him  to  be  promoted” — namely,  that  of  lieutenant. 
However,  the  findings  of  a retiring  board  cannot  operate  to  transfer  an  officer 
to  the  retired  list  until  the  report  of  the  board  is  approved  by  the  President 
(citing  sec.  1452,  It.  S. ; 21  Op.  Atty.  Gen.  385;  27  Op.  Atty.  Gen.  193— L.  It.  N.  A., 
p.  616;  Hanchett  v.  United  States,  60  Ct.  Cls.  44,  47)  and  in  this  case,  prior  to 
the  approval  of  the  findings  of  the  retiring  board  by  the  President,  the  promotion 
system  for  line  officers  of  the  Navy  in  the  ranks  of  lieutenant  (junior  grade)  and 
lieutenant  was  changed  by  the  act  of  May  29,  1934  (48  Stat.  814),  from  promotion 
by  seniority  to  promotion  by  selection.  Thereafter  no  officer  in  either  of  those 
ranks,  even  though  he  had  become  due  for  promotion  prior  to  the  passage  of 
that  act,  could  be  promoted  unless  his  name  appeared  on  a promotion  list  as 
recommended  by  a selection  board  and  approved  by  the  President  (citing  File 
26260-3663  : 4,  Dec.  12,  1921,  interpreting  Selection  Law  of  Aug.  29,  1916 — L.  R. 
N.  A.,  1929  Sup.,  p.  133). 

Since  the  seniority  of  the  officer  here  under  consideration  no  longer  entitled 
him  to  promotion,  he  is  not  within  the  terms  of  United  States  Code,  title  34, 
section  390,  supra.  His  present  status  is  the  same  as  that  of  any  other  officer, 
not  due  for  promotion,  who  is  found  by  a retiring  board  to  be  incapacitated  for 
active  service  and  whose  incapacity  is  the  result  of  an  incident  of  the  service. 
Upon  approval  of  the  findings  of  the  retiring  board  in  his  case,  he  is  entitled 
to  be  placed  on  the  retired  list  with  his  present  rank  (File:  OO-Graesser,  Walter 
M/A17-33  ( 340511),  Aug.  22,  1934). 
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C.  M.  O.  1—1935 

[P.4]  1.  CHARGES  AND  SPECIFICATIONS:  specification  defective — es- 

sential ELEMENTS  OF  OFFENSE  NOT  ALLEGED — CURED  BY  FINDINGS;  BE- 
CEIVING  STOLEN  PBOPKRTY ; EMBEZZLEMENT;  SUMMABY  COURT  MARTIAL. 

2.  SAME : multiplicity  of  specifications — unauthorized  possession  in 

VIOLATION  OF  ship’s  ORDER;  EMBEZZLEMENT. 

3.  VALUE : necessity  of  alleging  in  specification — unauthorized  pos- 

session in  violation  of  ship’s  order;  embezzlement. 

4.  SAME  : to  be  proved  by  competent  evidence,  where  alleged. 

5.  CHARGES  AND  SPECIFICATIONS  : specification  must  be  complete 

OF  ITSELF. 

Two  specifications  were  preferred  against  an  accused,  the  first  of  which  alleged 
unauthorized  possession  of  a watch,  the  property  of  another  enlisted  man,  in 
violation  of  a lawful  ship’s  order,  and  the  second  was,  in  part,  as  follows : 

“*  * * having  received  into  his  possession,  one  Bulova  wrist  watch,  said 

wrist  watch  being  the  property  of  one  Clifford  E.  Jarry,  then  a seaman  sec- 
ond class,  U.  S.  Navy,  which  article  had  then  lately  before  been  feloniously 
stolen  from  the  said  Jarry,  did,  on  or  about  November  16,  1934,  wilfully  and 
well  knowing  said  watch  to  be  the  property  of  another,  convert  to  his  own 
use  the  said  watch.” 

The  accused  interposed  no  objection  to  either  of  these  specifications  and  pleaded 
not  guilty  to  each  one.  The  court  found  both  specifications  proved. 

(1)  The  offense  contemplated  in  the  second  specification,  quoted  in  part  above, 
appeared  to  be  either  receiving  stolen  goods,  or  embezzlement.  In  order  to  sup- 
port a specification  alleging  receiving  stolen  goods,  it  is  necessary  to  allege  that 
the  accused  had  knowledge  that  the  goods  in  question  were  feloniously  taken, 
stolen,  or  embezzled  (sec.  30,  Naval  Courts  and  Boards,  1923,  and  specification 
2 thereunder).  The  second  specification  in  this  case  contained  no  allegation  to 
the  effect  that  the  accused  had  such  knowledge.  Furthermore,  in  the  specification 
under  consideration  there  was  no  allegation  of  intent  to  defraud  on  the  part  of 
the  accused,  which  is  in  itself  an  essential  element  of  the  offense  of  embezzlement. 
The  fact  that  the  accused  knew  the  watch  to  be  the  property  of  another  is  not 
sufficient  to  show  such  intent,  since  a mere  conversion  under  bona  fide  claim  of 
right  may  be  a good  defense  to  embezzlement  (C.  M.  O.  8,  1932,  p.  8).  In  order 
to  allege  the  offense  of  embezzlement  properly,  the  specification  should  have 
alleged  that  the  accused  “feloniously”  or  “wrongfully  and  fraudulently”  converted 
the  said  watch  to  his  own  use.  The  result  of  such  allegations  is  to  negative  the 
idea  that  the  accused  appropriated  and  converted  the  watch  under  bona  fide  claim 
of  right  (C.  M.  O.  4,  1934,  p.  8).  However,  inasmuch  as  the  accused,  who  was 
represented  by  counsel,  did  not  utilize  the  defense  of  conversion  under  bona  fide 
claim  of  right ; and  since  the  evidence  adduced  [F.  5]  showed  that  the  accused 
did,  in  fact,  fraudulently  and  wrongfully  pawn  the  watch  in  question,  the  finding 
of  the  court  cured  this  defect  (C.  M.  O.’s  2, 1929,  p.  8;  11,  1928,  p.  7). 

(2)  The  first  specification  in  this  case  apparently  was  preferred  to  provide 
for  the  exigencies  of  the  proof  as  developed  by  the  evidence  to  be  adduced  ( section 
188,  Naval  Courts  and  Boards,  1923).  The  evidence  adduced  clearly  showed  that 
the  accused  was  guilty  of  the  more  serious  offense  of  embezzlement,  and,  inas- 
much as  every  embezzlement  necessarily  includes  possession  of  the  property 
converted,  the  first  specification  in  this  case  should  not,  as  a separate  offense  from 
the  embezzlement,  have  been  found  proved  (C.  M.  O.’s  7,  1931,  p.  12;  10,  1925,  p. 
18).  Accordingly,  the  Secretary  of  the  Navy  directed  that  the  proceedings  and 
finding  on  specification  1 be  set  aside. 

(3,  4)  The  first  specification  in  this  case  alleged  the  approximate  value  of  the 
watch  which  formed  the  basis  of  said  specification,  but  no  evidence  was  intro, 
duced  in  regard  thereto.  Although  it  was  not  necessary  to  allege  the  value  of 
the  watch  in  this  specification  (sec.  249,  Naval  Courts  and  Boards,  1923,  charge 

11,  specification  13),  this  value  having  been  alleged  should  have  been  proved  by 
competent  evidence  in  order  to  justify  a finding  of  the  specification  proved  with- 
out excepting  the  words  stating  such  value  (sec.  202,  Naval  Courts  and  Boards, 
1923;  C.  M.  O.  7,  1931,  p.  11).  Failure  to  except  such  words,  however,  was  not 
considered  substantially  prejudical  to  the  accused’s  interest  in  this  case  (C.  M.  O. 

12,  1922,  p.  10). 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937  1931 

[C.  M.  O.  No.  1—1985] 


The  value  of  the  watch  should  have  been  alleged  in  the  second  specification,  but 
was  not  (sec.  275,  Naval  Courts  and  Boards,  1923,  specifications  1 to  5;  C.  M.  O. 
12,  1922,  p.  10).  However,  as  no  doubt  can  exist  but  that  the  watch  in  this  case 
was  of  some  value  inasmuch  as  the  evidence  showed  it  was  pawned  for  $7.50, 
and  since  the  court  adjudged  a sentence  which  was  within  the  limitation  of  pun- 
ishment for  the  offense  of  embezzlement  of  property  of  minimum  value,  it  was 
apparent  that  the  accused  was  not  prejudiced  in  this  respect  by  reason  of  the  omis- 
sion under  discussion  (C.  M.  O.  12,  1922,  p.  10). 

(5)  The  mere  fact  that  the  value  of  the  watch  was  alleged  in  the  first  specifica- 
tion did  not  obviate  the  necessity  of  alleging  it  in  the  second  specification.  Each 
specification  must  be  complete  and  in  itself  state  an  offense.  It  is  not  sufficient 
that  several  specifications  taken  together  may  so  do  (citing  sec.  198,  Naval  Courts 
and  Boards,  1923;  File:  MM-Celestial,  Adriano/A17-21  (350119),  January  19, 
1935) . 


[P.  6]  SENTENCES : confinement  for  period  of  twenty-nine  days — policy 

OF  NAVY  DEPARTMENT  IN  RE  ; SUMMARY  COURT  MARTIAL. 

A summary  court  martial  sentenced  an  accused,  among  other  things,  to  be 
confined  for  a period  of  one  month.  The  convening  authority,  in  his  action  on 
this  case,  reduced  the  period  of  confinement  to  twenty-nine  days. 

The  above  action  of  the  convening  authority  had  the  effect  of  requiring  the 
accused  to  serve  twenty-nine  days’  confinement,  whereas  he  would  have  been 
required  to  serve  but  twenty  days’  confinement  had  his  sentence  not  been  reduced 
one  day  and  his  conduct  was  satisfactory  during  confinement.  (See  sec.  738a, 
N.  C.  & B.,  1923.) 

The  action  of  the  convening  authority  in  this  case,  while  entirely  legal,  was 
considered  contrary  to  the  spirit  of  the  law  and  subversive  to  discipline  and 
morale.  Accordingly,  the  Secretary  of  the  Navy  reduced  the  period  of  confine- 
ment to  twenty  days  (File:  MM-Long,  John  T/A17-21  (350119),  January  19, 
1935). 

In  another  summary  court-martial  case,  the  court  sentenced  the  accused  to  loss 
of  pay  and  “solitary  confinement  on  bread  and  water  for  twenty-nine  (29)  days, 
with  full  ration  every  third  (3d)  day.”  For  the  same  reasons  as  those  set  forth 
above,  the  Secretary  of  the  Navy  reduced  the  part  of  the  sentence  involving 
solitary  confinement  on  bread  and  water  with  full  ration  every  third  day,  to 
twenty  days  (File:  MM-Ivoman,  Stephen/A17-21  (350114),  January  14,  1935). 


ARREST:  civilians  by  naval  personnel  to  prevent  a felony;  conspiracy  to 

STEAL  GOVERNMENT  PROPERTY. 

The  authorities  at  the  naval  air  station,  Pensacola,  Fla.,  had  reason  to  believe 
that  quantities  of  scrap  metal  had  been,  and  were  from  time  to  time  being  stolen 
from  the  dump  on  the  reservation.  Orders  were  issued  to  all  marine  sentries 
to  be  on  the  lookout  for  unauthorized  persons  coming  on  the  reservation,  and  to 
watch  particularly  the  railroad  bridge,  as  that  was  thought  to  be  the  place  of 
entry.  On  the  afternoon  of  October  16,  1934,  three  civilians  were  seen  by  marine 
sentries  to  park  their  truck  at  the  Pensacola  end  of  the  railroad  bridge,  cross  the 
trestle  on  foot  and  enter  the  reservation.  The  corporal  who  was  on  duty  as 
captain  of  police  was  notified.  lie  proceeded  to  the  air  station  end  of  the  trestle, 
arriving  in  time  to  arrest  one  of  the  men,  who  had  [P.  7]  been  on  the  reser- 
vation but  had  started  back  out  on  the  trestle.  The  corporal  took  him  to  the 
main  gate  and  delivered  him  into  the  custody  of  the  corporal  of  the  guard.  While 
the  two  marines  were  talking,  the  other  men  were  seen  going  out  on  the  trestle. 
The  first  marine  saw  that  he  would  be  unable  to  catch  them  from  the  air  station 
side,  so  crossed  the  highway  bridge  on  his  motorcycle,  proceeded  to  the  railroad 
bridge,  dismounted,  and  walked  out  on  it  to  meet  the  two  men.  When  some  dis- 
tance away  he  called  on  them  to  turn  around  and  go  back.  They  continued  to 
advance  and  when  about  six  paces  away,  after  the  marine  had  again  told  them 
to  turn  around  and  go  back,  he  drew  his  pistol.  One  of  the  men  told  the  marine 
to  get  the  “civilian  cops”  if  he  wanted  him  arrested,  and  attempted  to  pass.  The 
marine  pushed  him  back  with  his  left  hand,  and  when  the  man  again  attempted 
to  pass,  shot  him  through  his  leg.  As  there  was  no  further  resistance,  the  marine 
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applied  a tourniquet  to  the  man’s  leg  and  assisted  in  getting  him  off  the  trestle 
and  into  an  ambulance,  which  took  him  to  the  U.  S.  naval  hospital.  It  was  found 
that  the  man’s  leg  was  broken. 

It  was  apparent  from  the  testimony  given  by  the  three  civilians  before  the 
board  of  investigation  in  this  case  that,  while  on  this  particular  day  they  had  not 
been  successful  in  obtaining  any  scrap  metal,  that  had  been  their  purpose  in 
coming  there  and  they  had  stolen  such  scrap  metal  in  the  past.  Thus  they  were 
actually  engaged  in  a conspiracy  to  steal  Government  property,  which  offense 
under  the  U.  S.  Code,  constitutes  a felony  (see  sec.  88,  title  18,  U.  S.  Code 
(Criminal  Code,  sec.  37),  and  sec.  541,  title  18,  U.  S.  Code  (Criminal  Code,  sec. 
335)).  Considering  that  the  parking  of  the  truck  in  a favorable  position  to  be 
loaded  with  stolen  property  constituted  an  overt  act,  as  well  as  the  entry  on 
the  station ; and  that  the  theft  of  Government  property  had  been  periodic  and  that 
although  efforts  to  steal  scrap  metal  on  that  particular  day  proved  unsuccessful, 
it  was  reasonable  to  assume  that  the  visits  would  be  repeated  in  the  hope  that 
next  time  they  would  find  something  they  wanted,  it  appears  that  there  was  a 
continuing  conspiracy  to  commit  an  offense  against  the  United  States,  and  that 
this  conspiracy  would  last  as  long  as  they  stood  to  profit  by  it.  Considering  also 
that  the  marine  corporal  had  been  ordered  to  be  on  the  lookout  for  this  very 
thing,  and  that  the  first  man  arrested  told  him  they  had  come  to  the  station 
after  what  scrap  metal  they  could  find  on  the  dump  with  the  idea  of  taking  it  to 
a junk  dealer  and  selling  it ; and  that  said  marine  guard  had  seen  the  truck  and 
was  familiar  with  the  situation,  he  had  probable  cause  to  suspect  these  men  not 
only  of  conspiracy  to  steal  Government  property,  but  also  of  having  accomplished 
their  purpose.  Since  it  was  considered,  as  pointed  out  above,  that  the  conspiracy 
was  continuing,  there  was  a felony  being  committed  in  the  marine’s  presence,  and 
therefore  he  was  [P.  8]  justified  in  making  the  arrest  even  if  he  occupied  the 
status  of  a private  citizen  by  reason  of  his  being  outside  the  limits  of  naval  juris- 
diction (citing  2 R.  C.  L.  449,  469;  File:  NP1/LL/P13-5  (260421),  J.  A.  G.,  Sept. 
20,  1926,  pp.  910— L.  R.  N.  A.,  1929  Sup.,  p.  27  ; C.  M.  O.  58,  1917,  p.  11 ; L.  R.  N.  A., 
1929  Sup.,  p.  58;  and  2 R.  O.  L.  pp.  450,  451).  Therefore  question  of  jurisdiction 
over  the  part  of  the  trestle  on  which  the  arrest  was  made  was  not  passed  upon. 

In  view  of  the  foregoing,  no  misconduct  was  found  on  the  part  of  the  marine 
corporal  who  made  the  arrest.  On  the  contrary,  it  appeared  that  he  carried  out 
his  orders  in  good  faith  and  that  he  acted  reasonably  under  the  circumstances 
(citing  67  L.  R.  A.  293,  note;  17  Ann.  Cas.  900,  note;  100  Fed.  149;  File:  NA9 
A17-25  (341113),  Dec.  21,  1934,  approved  Jan.  3,  1935). 


DEATH : declaration  of,  by  navy  department — unexplained  absence  alone  not 

SUFFICIENT  TO  OVERCOME  PRESUMPTION  OF  LIFE. 

An  enlisted  man  of  the  Navy  disappeared  from  the  U.  S.  S.  Breese  while 
anchored  in  the  harbor  of  Hilo,  T.  H.,  between  the  hours  of  4 : 05  and  8 on  the 
morning  of  August  4, 1933,  having  last  been  seen  standing  in  front  of  the  yeoman’s 
office  on  the  half  deck  dressed  in  dungarees.  The  evidence  submitted  before 
the  court  of  inquiry  held  in  connection  with  his  disappearance  indicated  that 
about  eight  months  prior  to  his  disappearance,  while  apparently  under  the  influ- 
ence of  intoxicating  liquor,  he  was  found  on  the  starboard  guardrail  engaged 
either  in  an  attempt  to  leave  the  ship  or  to  commit  suicide  by  leaping  into  the 
water;  that  for  a considerable  period  prior  to  his  disappearance  he  had  been 
morose  and  depressed  and  that  he  suffered  from  nightmare  and  inability  to  sleep 
at  night ; that  he  was  married  to  an  Hawaiian-born  Chinese  woman  for  whom  he 
had  normal  affection  and  with  whom  he  had  discussed  self-destruction;  that 
shortly  before  his  disappearance  his  wife  had  noticed  a gun  among  his  effects 
at  home  which  could  not  be  found  afterward ; and  that  he  left  three  notes  which 
indicated  an  intention  to  leave  the  ship  and  his  wife,  but  which  contained  no 
indication  of  the  means  he  would  employ  in  carrying  out  this  intent.  There 
was  no  evidence  of  a prior  intention  to  desert,  nor  was  there  any  conclusive 
evidence  that  this  man  lost  his  life.  He  has  been  carried  on  the  rolls  of  the 
Navy  Department  as  “missing”  since  the  date  of  his  disappearance. 

A period  of  only  a little  more  than  one  year  having  elapsed  since  this  man’s 
disappearance,  no  legal  presumption  as  to  his  loss  of  life  arises  from  said  period 
of  absence  (citing  File  OO-Smith,  [P.  9]  Harry  T/P7  (3)  (271115)  Jan.  5, 
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1928),  and  the  above  evidence  is  not  sufficient  to  warrant  a finding,  aside  from 
any  legal  presumption,  that  he  is  now  dead. 

In  view  of  the  foregoing,  since  no  additional  Information  lias  been  received 
tending  to  indicate  that  the  above  man  did  in  fact  lose  bis  life  on  or  about 
August  4, 1933,  held  that  he  should  be  carried  on  the  rolls  of  the  Navy  Department 
as  a deserter  (File:  MM-Sander,  Robt.  A/A17-24  (341203),  Jan.  10,  1985,  citing 
File:  MM-Crowley,  Sam’l  E/P19-5  (300306),  Feb.  9,  1931,  C.  M.  O.  2,  1981,  pp, 
11-13;  MM-Sampson,  Jos.  V/A17-24  (310521),  June  8,  1931,  C.  M.  O.  0,  1931, 
p.  28,  reaffirmed  Aug.  18,  1931;  MM-Smith,  Chas.  K/A17-25  (320524),  June  10, 
1932;  MM-Shelnutt,  Thos.  E/A17-24  ( 320802),  Aug.  10,  1032,  C.  M.  O.  8,  1932, 

pp.  21-22). 


INSANE:  transferred  member,  fleet  naval  reserve — JURISDICTION  re  confine- 
ment IN  ST.  ELIZABETHS  HOSPITAL;  DECISION  OF  SUPREME  COURT  OF  THE  DISTRICT 
OF  COLUMBIA. 

Held,  that  a transferred  member  of  the  Fleet  Naval  Reserve  is  subject  to 
confinement  in  St.  Elizabeths  Hospital  {In  re  petition  of  Henri  Stanley  Lill  for  a 
writ  of  habeas  corpus,  decided  in  the  Supreme  Court  of  the  District  of  Columbia, 
December  14,  1934  (W.  L.  R.,  vol.  62,  No.  51,  Dec.  21,  1934,  p.  999),  citing  34  U.  S. 
Code,  secs.  751  and  755 ; White  v.  TreiUy,  57  App.  D.  C.  238). 


MESSES  ; OFFICERS,  ON  SHORE — LEGALITY  OF  FURNISHING  MESS  EQUIPMENT  TO. 

The  Naval  Appropriations  Act,  approved  March  15,  1934  (48  Stat.  403,  413), 
contains  provision  in  the  appropriation  “Maintenance,  Bureau  of  Supplies  and 
Accounts”  which  prohibits  the  use  of  any  appropriation  in  said  act  “for  or  on 
account  of  the  supply  or  replacement  of  table  linen,  dishes,  glassware,  silverware, 
and/or  kitchen  utensils  for  use  in  the  residences  or  quarters  of  officers  on  shore.” 

Under  decision  of  the  Comptroller  General  (13  Comp.  Gen.  49)  interpreting 
practically  identical  language  in  the  Naval  Appropriations  Act,  approved  March 
3,  1933  (47  Stat.  1521,  1530),  the  words  “residences  or  quarters”  as  here  used 
include  officers’  messes  on  shore.  No  exception  having  been  made  in  the  above 
prohibition  in  favor  of  officers’  messes  as  was  done  in  the  same  act  under  “Pay, 
Subsistence,  and  Transportation  of  Naval  Personnel”  (48  Stat.  411-412)  relative 
to  employment  of  enlisted  or  civil  personnel  in  officers’  quarters  ashore,  held  that 
no  appropriation  made  in  the  current  appropriation  act  is  available  for  the 
[P.  10]  purchase  or  replacement  of  table  linen,  dishes,  glassware,  silverware, 
and/or  kitchen  utensils  for  use  in  officers’  messes  ashore  (File:  NN/JJ56-2 
(341019),  Jan.  25,  1935). 


NAVAL  MILITIA : uniform  for  officers  and  men — authority  of  secretary  of 

THE  NAVY  RELATIVE  TO  PRESCRIBING. 

Held,  that  under  the  present  state  of  the  law,  the  Secretary  of  the  Navy  is 
without  authority  to  issue  mandatory  Uniform  Regulations  governing  the  Naval 
Militia  generally,  but  under  the  authority  contained  in  section  28  of  the  Naval 
Reserve  Act  of  February  28,  192'5  (34  U.  S.  C.,  sec.  841),  that  officer  is  empowered 
to  prescribe  the  uniforms  to  be  worn  by  members  of  the  Naval  Militia  attached 
to  units  utilizing  the  facilities  of  the  regular  Navy  therein  provided  (File:  A2-3 
(340817),  Jan.  31,  1935,  considering  Art.  1,  sec.  8 of  the  Constitution  of  the  United 
States;  U.  S.  C.,  title  32,  sec.  1;  sec.  28  of  the  Naval  Reserve  Act  of  Feb.  28, 
1925  (34  U.  S.  C.,  sec.  841)  ; act  of  June  3,  1916,  as  amended  (U.  S.  C.,  Sup.  VII, 
title  10,  sec.  1393)  ; act  of  June  15, 1933  (U.  S.  C.,  Sup.  VII,  title  32,  sec.  31)  ; citing 
Houston  v.  Moore,  5 Wheat.  1.  16;  Alabama  Great  Southern  Railroad  Company  v. 
The  United  States,  49  Ct.  Cls.  522;  Martin  v.  Mott,  12  Wheat.  19;  Presser  v. 
Illinois,  116  U.  S.  252,  267). 
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PROMOTION : marine  corps — colonels  eligible  for  consideration  for  pro- 
motion TO  RANK  OF  BRIGADIER  GENERAL — STATUS  OF  STAFF  OFFICERS. 

Section  10  of  the  Marine  Corps  Personnel  Act  of  May  29,  1934  ( 48  Stat. 
811,  812),  provides  in  part  that — 

“officers  in  the  upper  four-sevenths  of  the  grades  below  brigadier  general, 
subject  to  selection  as  established  by  the  first  section  of  this  act,  shall  be 
eligible  for  consideration  by  selection  boards  and  for  promotion  without 
regard  to  length  of  service  in  grade:  Provided,  That  no  officer  of  the 
Marine  Corps  shall  be  ineligible  for  consideration  for  promotion  by  reason 
of  completion  of  length  of  commissioned  service  until  he  shall  have  been 
once  considered  by  a selection  board.” 

Section  15  of  the  same  act  (48  Stat.  813)  specifically  repealed  section  7 of 
the  act  of  March  4,  1925  (43  Stat.  1272),  which,  as  contained  in  U.  S.  Code, 
title  34,  section  630,  provided  as  follows : 

“Brigadier  generals  of  the  line  shall,  subject  to  physical  examination,  be 
appointed  from  colonels  of  the  line  whose  names  are  borne  on  the  eligible 
list  prepared  annually  by  a [P.  11]  board  of  not  less  than  five  general 
officers  of  the  Marine  Corps,  and  approved  by  the  President.” 

Section  15  of  the  act  of  May  29,  1934,  supra,  likewise  repealed  all  other  laws 
and  parts  of  laws  insofar  as  the  same  were  inconsistent  with,  or  in  conflict 
with  the  provisions  of  that  act. 

As  the  law  now  stands,  there  is  no  restriction  affecting  the  eligibility  of 
permanent  staff  officers  of  the  rank  of  colonel  for  selection  for  promotion  to 
the  grade  of  brigadier  general  of  the  line,  and  the  law  with  respect  to  these 
officers  is  the  same  as  that  applicable  to  permanent  staff  officers  in  the  lower 
grades.  Permanent  staff  officers  in  the  lower  grades  are  eligible  for  selection 
for  promotion  to  the  next  higher  grades  and  no  different  rule  can  legally  be 
applied  to  officers  in  the  grade  of  colonel  for  selection  for  promotion  to  the 
grade  of  brigadier  general  of  the  line.  (See  also  sec.  1 of  the  act  of  May 
29,  1934,  48  Stat.  811.) 

In  view  of  the  foregoing,  held  that  under  the  present  state  of  the  law,  it  is 
necessary  in  computing  the  upper  four-sevenths  of  the  grade  (rank)  of 
colonel,  as  provided  in  section  10  of  the  act  of  May  29,  1934,  quoted  above, 
that  the  fraction  be  applied  to  the  complete  list  of  colonels,  and  permanent 
staff  officers  of  the  rank  of  colonel  may  not  be  excluded  (File:  OA/P17-2 
(341208),  Jan.  7,  1935). 


PROXIMATE  CAUSE:  death — chain  of  circumstances  resulting  in,  set  in 

MOTION  BY  WRONGFUL  ACT  OF  DECEASED  (DRUNKENNESS)  ; MISCONDUCT  STATUS. 

An  enlisted  man  on  board  the  U.  S.  S.  Memphis  was  found  to  be  under  the 
influence  of  intoxicating  liquor  and  unfit  for  duty,  and  was  locked  in  the 
brig  for  safekeeping.  About  half  an  hour  later,  while  escorting  this  man  to 
the  head,  the  chief  master  at  arms  was  ordered  to  report  immediately  to  the 
officer  of  the  deck,  whereupon  he  ordered  the  man  to  go  into  the  head  and 
await  his  return.  The  man,  however,  decided  to  go  to  see  the  officer  of  the 
deck,  and  ran  up  a ladder  to  the  topside.  Just  as  he  arrived  there  the  word 
was  passed  to  put  on  stack  covers,  and  the  deceased,  being  a member  of  the 
deck  division  assigned  to  No.  4 stack  cover,  rushed  aft  to  execute  the  order, 
climbed  to  the  rim  of  the  stack,  and  started  tugging  at  the  stack  cover.  In  so 
doing  he  lost  his  grip  on  the  gover  and  consequently  his  balance  and  fell  down 
inside  the  stack.  His  body  was  removed  from  the  uptakes  and  he  was  imme- 
diately taken  to  the  U.  S.  S.  Relief  where  he  died  from  injuries  received  in 
the  fall. 

The  board  of  inquest  was  of  the  opinion  that  death  Was  incurred  not  in 
line  of  duty  and  was  the  result  of  the  man’s  own  misconduct. 

The  convening  authority  approved  the  proceedings  and  opinion  of  the  board, 
but  stated  in  his  remarks  that  he  considered  [P.  12]  that  it  was  necessary 
to  find  an  element  of  misconduct  in  the  act  of  putting  on  the  stack  cover  in 
order  to  reconcile  the  opinion  of  the  board  with  the  facts  of  the  case. 
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The  Judge  Advocate  General  disagreed  with  the  views  of  the  convening 
authority.  Determination  of  misconduct  status  in  case  of  death  is  bused  on 
the  act  of  June  4,  1920  (41  Stat.  824),  as  amended  by  the  act  of  May  22,  192X 
(45  Stat.  710;  34  U.  S.  C.,  and  Sup.  VII,  sec.  943),  providing  for  payment  of 
six  months’  death  gratuity,  and  the  Judge  Advocate  General  pointed  out  that 
the  wording  of  the  statute,  “the  result  of  his  or  her  own  misconduct”  re- 
quired the  misconduct  to  be  the  proximate  cause  of  the  death;  that  proximat  • 
cause  may  not  be  the  immediate  cause,  but  may  set  other  causes  in  operation. 
The  causes  that  are  merely  incidental  or  instruments  of  a superior  or  con- 
trolling agency  are  not  proximate  causes  and  the  responsible  ones,  though  they 
may  be  nearer  in  time  to  the  result.  It  is  only  when  the  causes  are  independent: 
of  each  other  that  the  nearest  is  to  be  charged  with  the  accident.  (Sec; 
Blythe  v.  Railway  Co.,  15  Colo.  333,  25  Pac.  702,  11  L.  R.  A.  615,  22  Am.  St. 
Rep.  403 ; Pielke  v.  Railroad  Co.,  5 Dak.  444,  41  N.  W.  669 ; Railroad  Co.  v. 
Kelly,  91  Tenn.  699,  20  S.  W.  312,  17  L.  R.  A.  691,  30  Am.  Stat.  Rep.  902; 
Gunter  v.  Graniteville  Mfg.  Co.,  15  S.  C.  443 ; Bosqui  v.  Railroad  Co.,  131  Cal. 
390,  63  Pac.  682;  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  117,  24  L.  Ed.  395;  Wills  v. 
Railway  Co.,  108  Wis.  255,  84  N.  W.  998;  Davis  v.  Standish,  26  Hun  (N.  Y.) 
608,  615.)  The  illustration  most  frequently  given  in  cases  and  texts  is  very 
nearly  in  point  to  the  present  case.  It  is  that  of  a drunken  man  falling  into 
the  water  and  drowning.  His  intoxication  is  the  proximate  cause  of  his 
death,  if  it  can  be  said  that  he  would  not  have  fallen  into  the  water  when 
sober;  but  the  immediate  cause  of  death  is  suffocation  by  drowning.  (See 
Davis  v.  Stan  dish,  26  Hun  (N.  Y.)  608,  615;  Deisenrietcr  v.  Kraus-Merkel 
Malting  Co.,  97  Wis.,  279,  72  N.  W.  735.) 

It  was  clear  in  the  present  case  that  the  deceased,  shortly  after  going  off 
watch,  drank  sufficient  intoxicating  liquor  to  render  himself  unfit  for  duty. 
This  was  an  act  for  which  he  could  have  been  court  martialed  and  thus  it 
satifies  the  test  of  misconduct  as  set  forth  in  section  1028,  Naval  Courts  and 
Boards,  1923.  This  was  also  the  act  that  set  the  other  causes  in  operation, 
and  as  the  act  of  misconduct  is  coupled  to  the  death  by  an  unbroken  causal 
chain,  held  that  it  was  the  proximate  cause  and  that,  accordingly,  death  was 
the  result  of  the  deceased’s  own  misconduct  (File:  MM-Miklos,  George/A17- 
27  ( 241114) , Jan.  9,  1935,  approved  Jan.  21,  1935). 


[P.  13]  RETIREMENT:  computation  of  time  fop. — crediting  of  time  served 

IN  THE  LIFE-SAVING  SERVICE;  TRANSFERRED  MEMBER,  FLEET  NAVAL  RESERVE. 

Question  whether  time  served  in  the  Life  Saving  Service  between  the  dates 
of  February  25,  1908,  and  April  19,  1910,  may  be  counted  in  the  case  of  a 
transferred  member  of  the  Fleet  Naval  Reserve  in  computing  his  time  for 
retirement  from  the  Navy. 

Under  the  provisions  of  the  Naval  Reserve  Act  of  February  28,  1925,  the 
man  in  question  is  eligible  for  retirement  upon  completion  of  thirty  years’ 
service,  including  time  in  the  Fleet  Naval  Reserve  (34  U.  S.  C.,  sec.  785). 

Section  3 of  the  act  of  June  4,  1920  (34  U.  S.  C.  432),  specifies  the  particular 
kinds  of  service  that  may  be  counted  in  computing  time  for  retirement  in 
the  Navy  and  does  not  include  the  Life  Saving  Service.  Therefore,  under  the 
rule  of  statutory  construction  expressio  unius  est  exclusio  alterius  (the  ex- 
pression of  one  thing  is  the  exclusion  of  another),  held  that  the  above  man’s 
time  in  the  Life  Saving  Service  between  February  25,  1908,  to  April  19,  1910, 
may  not  be  counted  in  computing  the  necessary  thirty  years  for  retirement 
in  the  Navy  (File:  MM/P19-2  (341117),  Jan.  14,  1935). 


SELECTION : colonels,  marine  corps — date  of  becoming  ineligible  for  selec- 
tion UNDER  MARINE  CORPS  PERSONNEL  ACT  OF  MAY  29,  1934. 

Held,  that  officers  of  the  Marine  Corps  of  the  rank  of  colonel  who  have  been 
considered  at  least  once  and  have  not  been  recommended  for  promotion  to 
the  next  higher  grade  or  placed  on  a retention  list  by  the  reports  of  selec- 
tion boards  approved  by  the  President,  become  ineligible  for  selection  on 
June  30  following  the  date  on  which  they  actually  complete  the  designated 
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period  of  service  for  their  grade  (File:  OA/P17-2  (341206),  Jan.  9,  1935, 
considering  act  of  March  3,  1931  (46  Stat.  1483;  U.  S.  Code,  Sup.  VII,  title  34, 
sec.  286a),  made  applicable  to  the  Marine  Corps  by  sec.  1 of  the  act  of  May  29, 
1934  (48  Stat.  811)  ; secs.  6 and  10  of  act  of  May  29,  1934  (48  Stat.  812)). 


SURETIES : discharge  of,  through  modification  or  alteration  of  contract 

or  obligation  ; oil  and  gas  leases,  naval  petroleum  reserves. 

The  following  questions  were  presented  in  connection  with  leases  on  the 
naval  petroleum  reserves: 

( a ) In  order  to  keep  all  surety  bonds  in  full  force  and  effect,  should  the 
surety  company  concerned  be  notified  when  drilling  relief  is  granted? 

(&)  When  producing  relief  is  granted? 

(c)  If  notice  to  the  surety  is  necessary  in  the  above  instances,  from  whom 
should  it  come — the  lessor  or  the  lessee? 

[P.  14]  ( d ) What  will  be  the  status  of  present  surety  bonds  should  pro- 

posed agreement  providing  for  unit  and  cooperative  operations  on  Reserve  No.  2 
be  approved? 

The  general  rule  as  to  discharge  of  a surety  through  modification  or  altera- 
tion of  a contract  or  obligation  is  stated  in  Corpus  Juris,  volume  50,  page  116, 
as  follows : 

“A  surety  has  the  right  to  stand  upon  the  letter  of  his  contract,  and  if 
any  material  alteration  or  change  is,  without  his  knowledge,  made  in  the 
contract  entered  into  by  him,  or  in  the  contract  or  obligation,  the  perform- 
ance of  which  is  secured,  he  is  discharged,  along  with  any  property  that  he 
has  pledged  to  secure  the  indebtedness.” 

As  to  the  reason  for  the  above  rule,  see  Reese  v.  United  States  (9  Wall.  13). 

A clear  distinction,  however,  exists  with  regard  to  circumstances  that  con- 
stitute an  alteration  or  change  in  the  contract  or  obligation  discharging  the 
surety  and  those  that  merely  constitute  immaterial  changes  or  reasonable 
departures  in  the  performance  thereof,  and  do  not  change  the  relationship  of 
the  surety  and  the  principal.  A court  of  equity  looks  to  the  substance  rather 
than  to  form.  Whether  the  contract  of  the  principal  has  been  so  altered  as 
to  discharge  the  surety  is  to  be  decided  according  to  the  essentials  (citing 
Wilkinson  v.  McKimmie,  229  U.  S.  590). 

Held,  That  the  granting  of  drilling  relief  to  the  lessee  as  propounded  in  ques- 
tion (o)  above  does  not  discharge  the  surety,  as  it  constitutes  no  alteration 
of  the  terms  of  the  lease  to  which  his  undertaking  as  suretyship  is  related. 
It  does  not  alter  the  position  of  either  the  lessee  or  the  surety  and,  therefore, 
does  not  discharge  the  latter.  The  same  is  also  true  as  to  producing  relief 
as  propounded  in  question  (&).  Therefore,  the  surety  need  not  be  notified 
by  the  naval  authorities  whenever  drilling  relief  or  producing  relief  is  granted. 

The  above  conclusion  eliminated  the  necessity  for  replying  to  question  (c). 

Concerning  question  (d),  the  proposed  agreement  referred  to  providing  for 
unit  and  cooperative  operations  on  Naval  Petroleum  Reserve  No.  2 will,  in 
general,  materially  modify  and  amend  existing  leases  for  the  duration  of 
the  plan  so  far  as  they  are  applicable  to  one  pool,  and  to  that  extent  at  least 
will  change  the  relationship  of  the  sureties  and  the  lessees.  Therefore,  further 
held  that  if  this  proposed  agreement  is  approved,  new  undertakings  on  the  part 
of  the  sureties  will  be  required  to  protect  the  interests  of  the  Government 
(File:  NZ9/(A)/L4-3  (17)  (341119),  Jan.  3,  1935). 

C.  M.  O.  2—1935 

TP.  4]  1.  CLEMENCY : recommendation  for,  not  approved. 

2.  CHARGES  AND  SPECIFICATIONS  : multiplicity  of  specifications. 

3.  SAME : single  specification — arraignment  and  finding,  wording  of. 

Lieutenant  Don  M.  Robinson,  Supply  Corps,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  Aircraft,  Battle  Force,  on  board  the 
U.  S.  S.  Langley  on  December  17,  1934,  and  was  convicted  of  the  following 
charges : 

Charge  I. — Disobeying  the  lawful  order  of  his  superior  officer; 
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Charge  II. — Embezzlement  of  money  of  the  United  States  intended  for  the 
naval  service  thereof  (2  specs.). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service. 

(1)  Two  of  the  seven  members  of  the  court  recommended  the  accused  to 
the  clemency  of  the  reviewing  authority  “in  consideration  of  the  long  service 
of  the  accused,  and  of  the  fact  that  the  United  States  Government  is  under 
no  financial  loss  as  the  result  of  his  acts.” 

On  January  7,  1935,  the  convening  authority  approved  the  proceedings,  find- 
ings, and  sentence. 

On  January  24,  1935,  the  Judge  Advocate  General  stated  in  part  as  follows: 

(2)  “The  specification  of  charge  I above  alleged  in  effect  that  the  ac- 
cused retained  in  his  possession  the  sum  of  $1,500  of  Government  money, 
which  he  had  been  directed  to  turn  over  to  his  relief.  The  first  specifi- 
cation of  charge  II  alleged  felonious  embezzlement  of  $1,500,  the  identical 
sum  referred  to  in  the  specification  of  charge  I.  The  second  specification 
of  charge  II  alleged  that  the  accused  failed  to  render  his  accounts  for  the 
$1,500  referred  to  in  the  two  proceeding  specifications,  and  did  therein  and 
thereby  embezzle  said  sum  of  money. 

“This  office  is  of  the  opinion  that  the  specification  of  charge  I and  the 
two  specifications  of  charge  II  were  preferred  to  provide  for  the  exigencies 
of  proof  and  this  is  particularly  true  with  reference  to  the  two  specifica- 
tions of  charge  II.  The  law  permits  as  many  specifications  to  be  pre- 
ferred as  are  necessary  to  provide  for  every  possible  contingency  in  the 
proof,  where  the  legal  character  of  the  offense  cannot  be  precisely  known 
or  defined  until  developed  by  the  proof.  It  is  quite  proper  in  important 
cases  to  specify  the  offense  under  two  or  more  specifications  (C.  M.  O.  3, 
1928,  5).  If  the  specifications  are  all  found  proved,  the  sentence  must  not 
exceed  the  legal  limitation  with  reference  to  the  most  serious  offense  (sec. 
188,  N.  C.  and  B.,  1923;  C.  M.  O.  1,  1932,  7).  The  sentence  in  this  case 
is  well  within  the  limitation  for  the  most  serious  offense,  namely,  that  of 
felonious  embezzlement  set  forth  in  the  first  specification  of  charge  II. 

(3)  “In  reviewing  the  record  of  proceedings  in  this  case,  it  is  also  noted 
that  when  the  accused  was  arraigned  on  the  specification  of  charge  I,  he 
was  asked  ‘how  say  you  to  the  first  specification  [P.  5]  of  the  first 
charge,  guilty  or  not  guilty.’  He  should  have  been  asked  ‘how  say  you 
to  the  specification  of  the  first  charge,  guilty  or  not  guilty,’  inasmuch  as  the 
charge  contained  but  one  specification.  The  same  is  true  as  to  that  part 
of  the  findings,  which  reads,  ‘The  first  specification  of  the  first  charge 
proved.’ 

“Subject  to  the  above  remarks,  it  is  the  opinion  of  this  office  that  the 
proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the  con- 
vening authority  thereon,  are  legal.” 

On  February  7,  1935,  the  Secretary  of  the  Navy  approved  the  remarks  of  the 
Judge  Advocate  General. 

On  February  28,  1935,  the  sentence  in  this  case  was  confirmed  by  the  Presi- 
dent of  the  United  States  (File  A6-5  (6)/EEl  (350228)). 


1.  SETTING  ASIDE:  finding  on  one  specification  of  charge  disapproved  as 

NOT  IN  ACCORDANCE  WtITH  EVIDENCE. 

2.  PROBATION : officer  sentenced  to  dismissal. 

Lieutenant  (Junior  Grade)  Harold  K.  Feiock,  U.  S.  Navy,  retired,  was  tried 
by  general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  U.  S. 
naval  operating  base,  San  Diego,  Calif.,  on  the  following  charges: 

Charge  /.—Conduct  to  the  prejudice  of  good  order  and  discipline  (failing  to 
comply  with  lawful  court  order  to  contribute  monthly  to  support  of  family). 

Charge  II. — Conduct  unbecoming  an  officer  and  a gentleman  (2  specs.:  1, 
failing  to  support  family — proved;  2,  not  proved). 

Charge  ///.—Falsehood. 

The  accused  was  convicted  of  charges  I and  II,  and  acquitted  of  charge  III. 
The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 
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The  members  of  the  court  recommended  the  accused  to  the  clemency  of  the 
reviewing  authority  “in  consideration  of  the  ill  health  of  the  accused  during 
the  entire  period  covered  by  the  charges  and  specifications,  and  the  extenuating 
circumstances  as  set  forth  by  the  evidence.” 

(1)  The  second  specification  of  charge  II  in  this  case,  which  was  found 

not  proved,  alleged  in  effect  that  the  Bureau  of  Navigation,  having  stated  in 
writing  that  it  could  not  countenance  the  accused’s  entirely  ignoring  the  order 
of  the  superior  court  of  California  directing  him  to  pay  his  wife  sixty  dollars 
per  month  for  support,  ordered  the  accused  to  inform  the  Bureau  of  his  inten- 
tions ; that  the  accused  thereupon  in  his  reply,  among  other  things,  said : “It 

is  suggested  that  I pay  the  plaintiff  one  (1)  dollar  monthly.” 

[P.  6]  In  conection  with  the  above  specification,  the  Judge  Advocate  General, 
on  December  28,  1934,  remarked  that  the  judge  advocate,  without  objection  on 
the  part  of  the  accused,  introduced  in  evidence  duly  authenticated  photostatic 
copies  of  the  correspondence  set  out  in  this  specification.  This  correspondence 
established,  word  for  word,  the  different  allegations  of  fact  contained  in  the 
specification  in  question.  The  facts  thus  proven  were  in  no  way  rebutted,  nor 
was  attempt  even  made  to  do  so  on  the  part  of  the  accused.  In  view  of  this,  and 
the  further  fact  that  the  court  had  previously  pronounced  the  charges  and  speci- 
fications in  due  form  and  technically  correct,  it  was  the  duty  of  the  court  to 
find  this  specification  proved  (citing  C.  M.  O.  5,  1930,  pp.  7,  8). 

In  view  of  the  above,  the  Judge  Advocate  General  recommended  that  the  finding 
on  the  second  specification  of  charge  II  be  disapproved.  At  the  same  time,  he 
expressed  the  opinion  that  the  proceedings,  findings  on  charge  I and  the  specifica- 
tion thereunder,  the  findings  on  charge  II  and  the  first  specification  thereunder, 
the  findings  on  charge  III  and  the  specifications  thereunder,  and  the  sentence 
were  legal. 

(2)  On  January  14,  1935,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  subject  to  the  remarks  of  the  Judge  Advocate  General,  and  the  sentence 
in  this  case.  The  finding  on  the  second  specification  of  charge  II  was  disap- 
proved. In  submitting  this  case  to  the  President  of  the  United  States  with  the 
recommendation  that  the  sentence  be  confirmed,  the  Secretary  of  the  Navy 
further  recommended  that  the  sentence  of  dismissal  be  remitted  on  the  condition 
that  the  accused  conduct  himself  in  a manner  satisfactory  to  the  Secretary  of 
the  Navy  for  a period  of  five  years,  otherwise  the  sentence  to  be  executed  at  any 
time  during  the  said  period  at  the  discretion  of  the  Secretary  of  the  Navy. 

On  January  31,  1935,  the  sentence  in  this  case  was  confirmed  by  the  President 
of  the  United  States,  and  the  recommendation  of  the  Secretary  of  the  Navy 
relative  to  remitting  the  sentence  of  dismissal  subject  to  a five-year  probationary 
period,  was  approved  (File:  A6-5  (6)/EEl  (350131)). 


ENLISTMENT:  expiration  of,  prior  to  trial  by  court  martial;  reduction  in 

RATING  INCLUDED  IN  SENTENCE. 

Where  an  accused’s  enlistment  had  expired  prior  to  his  return  to  the  naval 
service  and  his  trial  for  the  offense  committed,  and  the  sentence  adjudged  in- 
cluded reduction  in  rating,  held,  that  that  part  of  the  sentence  which  related  to 
reduction  in  rating  was  a nullity  (File:  MM-Harris,  Joe  F/A17-20  (350118), 
Feb.  18,  1935,  approved  Feb.  21,  1935). 


[P.7]  1.  PRECEPT:  date  of;  summary  court  martial. 

2.  BEST  EVIDENCE  RULE : copy  of  former  summary  court-martial 

SPECIFICATION INTRODUCTION  IN  EVIDENCE. 

3.  PLEA  IN  BAR : former  jeopardy. 

4.  AUTOMOBILES  : ownership — registration  of  title  as  proof  of. 

5.  SUMMARY  COURTS  MARTIAL:  immediate  superior  in  command — 

convening  authority  ; successor  in  office  of  convening  authority. 

6.  FALSEHOOD : equivocation  does  not  constitute. 

7.  TRIALS  : multiplicity  of. 

(1)  Precept  of  a summary  court  martial  was  dated  December  4,  1934,  whereas 
the  specification  w*as  approved  December  3,  1934.  This  procedure  wras  clearly 
irregular  (sec.  577,  N.  C.  & B.,  1923)  but  was  not  of  sufficient  gravity  to  invalidate 
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the  proceedings.  It  was  pointed  out  for  the  information  and  future  guidance 
of  the  convening  authority  (C.  M.  O.’s  8,  1932,  p.  9;  8,  1928,  p.  11) 

The  specification  in  this  case  alleged,  in  effect,  that  the  accused  upon  being 
questioned  as  to  whether  or  not  he  owned  an  automobile  during  the  month  of 
November  1934,  stated  that  he  did  not  own  an  automobile,  “which  said  statement 
was  knowingly  false  and  intended  to  deceive”  as  the  accused  well  knew. 

(2,  3)  The  accused,  on  arrangement,  made  a plea  in  bar  of  trial  on  the  ground 
that  he  had  been  previously  tried  and  acquitted  by  court  martial  of  the  same 
offense  as  the  one  alleged  in  the  present  specification.  The  recorder  was  called 
as  a witness,  was  duly  sworn,  and  as  legal  custodian  of  a copy  of  a former 
summary  court-martial  specification  preferred  against  the  accused,  dated  October 
30,  1934,  produced  the  aforesaid  copy,  which  was  submitted  to  the  recorder  and 
to  the  court  and  by  the  accused  offered  in  evidence.  The  recorder  then  objected 
to  the  introduction  of  the  copy  of  the  former  specification  on  the  ground  that  it 
had  no  bearing  on  the  present  specification.  His  objection  was  sustained  by 
the  court. 

Although  a copy  of  the  former  specification  was  not  the  best  evidence,  since 
the  original  record  of  proceedings  of  the  former  trial  by  summary  court  martial 
was  on  file  in  the  Navy  Department,  no  objection  to  its  introduction  as  evidence 
was  made  on  this  ground  (sec.  381,  N.  C.  & B.,  1923).  Thus  the  only  objection 
before  the  court  was  based  on  the  ground  as  above  stated.  Accordingly,  the  court 
erred  in  not  receiving  the  matter  offered  in  evidence  and  then  considering  it  in 
connection  with  the  plea  in  bar  of  trial.  (See  in  this  connection  sec.  649,  Naval 
Courts  and  Boards,  1923.)  However,  in  view  of  the  fact  that  the  accused  in  this 
case  was  acquitted,  his  rights  were  not  substantially  affected  by  the  afore* 
mentioned  error. 

(4)  The  prosecution  introduced  evidence  to  the  effect  that  the  accused  on 
October  12,  1934,  became  the  registered  titie  owner  of  the  automobile  in  question, 
and  that  on  December  5,  1934,  the  registration  records  of  the  Division  of  Civil 
Affairs  of  the  Panama  Canal  showed  the  accused  to  be  the  registered  title  owner 
thereof.  [P.  8]  Evidence  was  also  introduced  to  show  that  about  the  middle 
of  November  1934  the  accused,  upon  being  questioned  by  his  commanding  officer 
at  mast  as  to  whether  he  owned  an  automobile,  stated  that  he  did  not. 

The  defense  introduced  evidence  to  the  effect  that  the  car  in  question  had  been 
turned  over  by  its  original  owner  to  a man  in  payment  of  a debt,  but  that  title 
was  not  transferred ; that  this  latter  man  turned  the  automobile  over  to  the 
Chevrolet  agency ; on  a different  car,  without  transferring  title,  the  understand- 
ing being  that  transfer  of  title  would  be  made  from  the  original  owner  to  any 
subsequent  purchaser  of  the  car  from  the  Chevrolet  agency ; that  the  Chevrolet 
agency  turned  the  automobile  over  to  the  accused  for  the  purpose  of  trying  it 
out ; that  no  consideration  was  paid  by  the  accused,  but  the  registered  title  to 
the  car  was  transferred  from  the  original  owner  to  the  accused  in  order  that 
the  latter  might  operate  the  car  and  have  the  same  privilege  of  purchasing 
gasoline  from  the  Panama  Canal  as  other  naval  personnel  who  owned  cars ; that 
the  accused  used  the  car  for  about  ten  days,  and  then  on  October  26,  1934, 
being  unable  to  pay  for  it,  returned  it  to  the  Chevrolet  agency,  by  whom  it  was 
accepted,  all  obligations  pertaining  to  the  car  which  the  accused  had  being  at 
this  time  canceled;  and  finally,  that  it  was  definitely  understood  between  the 
accused  and  the  Chevrolet  agency  that  the  latter  was  to  be  the  sole  owner  of  the 
automobile  until  final  acceptance  and  arrangements  were  made  by  the  accused. 

The  court  acquitted  the  accused  of  the  offense,  and  the  convening  authority 
approved  the  proceedings,  but  disapproved  the  finding  and  acquittal. 

The  evidence  chiefly  relied  on  by  the  prosecution  to  establish  the  ownership 
of  the  car  in  question  was  a certain  form  issued  by  Canal  Zone  authorities  in 
accordance  with  the  regulation  governing  the  transfer  of  motor  vehicle  licenses 
in  the  Canal  Zone  as  set  out  in  Executive  Order  No.  4335  of  November  6,  1925, 
and  further  amplified  in  Vehicle  and  Traffic  Laws  and  Regulations  in  Force  in 
the  Canal  Zone,  issued  March  15,  1932,  in  accordance  with  sections  3 and  5 of 
the  act  of  Congress  of  August  21,  1916  (39  Stat.  528;  48  U.  S.  C.,  secs.  1312  and 
1314).  This  form  was  no  more  than  a form  of  application  for  the  transfer  of 
a current  Canal  Zone  motor-vehicle  license,  or  for  the  renewal  of  an  expired 
motor-vehicle  license  by  a person  other  than  the  licensee  of  record.  As  such, 
it  was  not  conclusive  evidence  of  ownership.  While  it  is  true  that  registration 
of  title  of  an  automobile  may  be  considered  as  prima  facie  evidence  of  owner- 
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ship,  it  is  rebuttable  and  is  not  conclusive,  and  the  courts  have  consistently 
so  held  (Huddy  on  Automobiles,  Sixth  Edition,  1922,  sec.  128).  In  the  case  of 
Moore  et  al  v.  Wilson  (18  S.  W.  (2d)  873),  it  was  held  that  a statute  relating 
to  the  sale  and  registration  of  motor  vehicles  was  a police  measure,  regulatory 
in  character,  and  that  [P.  9]  compliance  or  noncompliance  with  its  provisions 
is  not  conclusive  of  the  question  of  ownership,  but  evidence  as  to  such  records  is 
competent  to  be  considered  by  a jury  in  connection  with  other  evidence  bearing 
on  the  question  in  determing  an  issue  as  to  ownership  (Accord:  69  S.  W.  (2d) 
330;  71  S.  W.  (2d)  987;  171  Atl.  449;  267  P.  802;  see  also  Commonwealth  v. 
Overheim,  162  Atl.  475;  Hyland  v.  Hyland,  179  N.  E.  612). 

Chapter  35,  Conditional  Sales,  Civil  Code,  Canal  Zone  Code,  approved  June  19, 
1934,  was  derived  from  the  Uniform  Conditional  Sales  Act,  under  which  no 
title  passes  to  a conditional  buyer  until  payment  of  the  purchase  price.  (See 
in  this  connection  2 Fed.  Sup.  406.) 

In  view  of  the  foregoing,  held  that  the  court  was  justified  in  finding  the  speci- 
fication in  this  case  not  proved,  and  in  acquitting  the  accused  of  the  offense 
alleged. 

(5)  The  record  of  proceedings  in  this  case  contained  no  action  by  an  immedi- 
ate superior  in  command,  nor  did  the  action  of  the  convening  authority,  con- 
tained in  his  endorsement  on  the  record,  show  that  he  was  also  senior  officer 
present.  If  the  convening  authority  in  this  case  was  senior  officer  present,  he 
should  have  signed  his  action  as  such;  otherwise,  he  should  have  forwarded  the 
record  to  his  immediate  superior  in  command  for  action  thereon  (sec.  960,  N. 
C.  & B.,  1923;  C.  M.  O.’s  2,  1934,  p.  5;  6,  1930,  p.  12;  8,  1922,  p.  16). 

About  a month  after  the  convening  authority’s  action  on  the  record  referred  to 
above,  his  successor  in  office  requested  authority  to  reconvene  the  court  for  re- 
consideration of  the  acquittal.  In  view  of  the  provisions  of  section  746,  Naval 
Courts  and  Boards,  1923,  it  is  apparent  that  the  successor  in  office  of  the  con- 
vening authority  of  a court  martial,  at  a time  subsequent  to  the  action  already 
taken  by  the  convening  authority,  cannot  review  the  record  of  proceedings 
of  such  court  martial  as  immediate  superior  in  command  of  the  convening, 
authority.  Therefore  the  action  of  the  successor  in  office  of  the  convening 
authority  could  not  be  considered  as  an  action  by  a reviewing  authority. 

Since  it  was  held  that  the  court  was  justified  in  finding  the  specification 
in  the  case  not  proved  and  in  acquitting  the  accused  of  the  offense  alleged,  the 
request  referred  to  above  that  the  record  of  proceedings  be  returned  to  the 
court  for  reconsideration  of  its  finding,  was  not  approved,  but  the  record  of 
proceedings  was  returned  for  action  by  the  proper  authority  as  required  by  law. 
(See  article  32,  Articles  for  the  Government  of  the  Navy — section  109,  Naval 
Courts  and  Boards,  1923.) 

(6)  The  convening  authority  expressed  the  opinion  that  the  court  erred  in  not 
finding  the  word  “November”  in  the  specification  not  proved  and  substituting 
the  word  “October”  instead  finding  the  specification  not  proved.  The  Judge 
Advocate  General  [P.  10]  considered  that  there  was  no  evidence  to  support 
such  a view.  Moreover,  even  if  the  accused  did  own  the  automobile  in  question 
in  October,  but  not  in  November,  and  replied  in  the  negative  upon  being  ques- 
tioned directly  as  to  whether  he  owned  it  in  November,  he  would  not  be  guilty 
of  falsehood,  since  “equivocation  or  failure  squarely  to  answer  is  not  false- 
hood” (sec.  228,  N.  C.  & B.,  1923). 

(7)  The  offense  alleged  in  this  case  for  which  the  accused  was  tried  on 
December  6,  1934,  was  committed  on  November  11,  1934.  The  records  of  the 
Navy  Department  showed  that  the  accused  was  tried  and  acquitted  by  a sum- 
mary court  martial  on  November  13,  1934,  for  an  offense  committed  on  Oc- 
tober 27,  1934.  Thus  it  appeared  that  the  convening  authority  had  knowledge 
of  the  second  offense  before  the  accused  was  tried  for  the  first  offense.  Instruc- 
tions covering  the  proper  procedure  to  be  followed  in  such  a case  are  contained 
in  sections  189  and  927,  note  11,  Naval  Courts  and  Boards,  1923.  The  convening 
authority,  by  his  action  in  this  case,  has  in  effect  made  possible  the  multiplica- 
tion of  the  limit  of  punishment  which  a summary  court  martial  is  authorized 
to  impose.  Such  action  would  result  in  an  injustice  to  the  accused,  and  would 
have  been  a sufficient  ground  for  setting  aside  the  finding  and  sentence  of  the 
court  in  the  present  case  had  the  accused  been  legally  convicted  instead  of  ac- 
quitted therein  (C.  M.  O.  11,  1933,  p.  9;  File:  MM-Turner,  Carlus/A17-21 
(350227),  Feb.  27.  1935). 
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STATEMENT  OF  ACCUSED : record  failing  to  show  accused  did  not  desire 

TO  MAKE  A STATEMENT. 

All  accused  before  a court  martial  did  not  make  a statement  and  there  was  no 
entry  in  the  record  of  proceedings  to  the  effect  that  he  did  not  desire  to  do  so, 
as  required  by  section  665,  Naval  Courts  and  Boards,  1923.  However,  the 
accused  was  represented  by  counsel,  who  made  an  argument  in  his  behalf. 
Therefore,  even  assuming  the  omission  was  not  a clerical  one,  held , that  the 
rights  of  the  accused  were  not  thereby  prejudiced  (File:  MM-Fink,  Aaron 
G/A17-20  (350112),  Feb.  19,  1935,  approved  Feb.  25,  1935,  citing  C.  M.  O.  8,  1834, 
pp.  8,  9). 


SUMMARY  COURTS  MARTIAL  AND  DECK  COURTS:  common  errors  in. 

Following  are  lists  of  the  more  common  errors  found  by  the  Office  of  the 
Judge  Advocate  General  in  reviewing  summary  courts  martial  and  deck  courts. 

These  lists  do  not  comprise  all  errors  found  in  these  court  records.  The 
lists  are  primarily  the  results  of  unwarranted  deviations  from  approved  pro- 
cedure. 

[P.  11]  The  consequences  of  numerous  errors  such  as  those  listed  will 
readily  be  seen.  It  is  frequently  necessary  to  return  records  for  correction. 
The  additional  handling  involved  increases  the  risk  of  misplacing  or  losing 
records.  When  such  records  are  not  promptly  returned,  follow-up  letters  must 
be  addressed  to  those  responsible.  If  such  a record  has  been  lost,  it  is  neces- 
sary to  obtain  a new  record,  preparation  of  which  is  often  attended  with 
difficulties.  Moreover,  an  individual  whose  action  or  presence  is  a legal 
requisite  to  corrective  measures  is  sometimes  no  longer  available.  In  such 
a case  correction  is  long  delayed  if  not  impossible  and  a miscarriage  of  justice 
is  the  probable  result. 

In  view  of  the  foregoing,  it  is  directed  that  the  records  of  summary  courts 
martial  and  deck  courts  be  carefully  checked  against  the  appropriate  list  by 
officers  responsible  for  the  correctness  of  such  records. 

SUMMARY  COURTS  MARTIAL 

(Numbers  In  parentheses  are  citations  to  sections  in  Naval  Courts  and  Boards  (1937) 
except  where  otherwise  indicated) 

Precept 


1.  Date  omitted  (345). 

2.  Authorization  omitted  in  certain  cases  where  required  (329,  542,  par.  1, 
and  651,  note  (3)  ; C.  M.  O.  4,  1934,  p.  9). 

3.  Convening  authority  orders  himself  as  a member  (C.  M.  O.  9,  1932,  p.  11). 

4.  Member  not  named  (C.  M.  O.  7,  1933,  p.  10). 

5.  Signed  over  title  other  than  that  of  office  wherein  authority  to  order 
trial  is  vested  (C.  M.  O.  12,  1931,  p.  22). 

6.  Authenticated  neither  by  signature  of  convening  authority  nor  by  attesta- 
tion (508  and  651  (6)  (7)). 


Specifications 

1.  Jurisdiction  not  shown  when  accused  is  not  alleged  to  be  serving  under 
command  of  convening  authority  at  time  specification  was  preferred  (C.  M.  O. 
8.  1930,  p.  16). 

2.  Time  or  place  of  offense  omitted  (35). 

3.  Unauthorized  abbreviations  (25). 

4.  Date  anterior  to  that  of  precept  (652  note  (12)). 

5.  Date  of  approval  omitted  (652  (12)  ). 

6.  Particular  court  to  try  case  not  designated  following  approval  (327,  652), 
and  (C.  M.  O.  10,  1931,  p.  14). 

7.  Unsigned  (652  (13)). 

8.  Signed  over  title  other  than  that  of  office  wherein  authority  to  order 
trial  is  vested  (C.  M.  O.  12,  1931,  p.  22). 

9.  Not  consolidated  for  one  trial  (C.  M.  O.  11,  1933,  p.  9). 
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[P.  12]  Record  of  Trial 

1.  Meeting  for  first  time  not  at  place  designated  by  convening  authority  (366) 
<C.  M,  O.  5,  1934,  p.  7). 

2.  Accused,  presence  not  shown  (383,  341,  518,  and  653). 

3.  Oath  not  administered  to  members,  recorder,  or  interpreter  (657). 

4.  Specification,  receipt  of  copy  not  acknowleged  by  accused  (658). 

5.  Objection  to  specification,  opportunity  to  make,  not  afforded  accused  (659). 

6.  Specification  not  examined  by  the  court  for  errors  (660). 

7.  Pleas  not  recorded  separately  (663  (31)). 

8.  Plea  of  guilty,  warning  omitted  (664). 

9.  Witnesses  not  excluded  (662). 

10.  Oath  to  witness  not  shown  to  have  been  administered  (666  (36)  and  667). 

11.  Questions  not  properly  numbered  (504). 

12.  Member,  after  testifying,  not  regarded  as  challenged  (941,  note  (36),  237, 
389). 

13.  Evidence  of  character  in  mitigation  improperlv  received  before  the  finding 
<C.  M.  O.  12,  1931,  p.  16). 

14.  Statement:  when  accused  desired  to  make  none,  entry  to  that  effect 
omitted  from  record  (674  note  (61)). 

15.  Statement  made  but  accused  not  then  informed  of  his  rights  (359  and  674 
note  (61)). 

16.  Statement  inconsistent  with  plea,  plea  not  rejected  (C.  M.  O.  9,  1932,  p. 
10,  and  citations  thereunder). 

17.  Reading  and  approval  omitted  when  trial  occupies  more  than  one  day 
(569  (67)). 


Findings 

1.  Phrased  improperly  (676). 

2.  Not  in  handwriting  of  recorder  (435). 

3.  Altered  by  interlineations  or  erasures  (435). 

4.  Finding  on  each  specification  not  recorded  separately  (676  notes  (65 
and  66) ) . 


Procedure  After  Findings 

1.  Acquittal  not  announced  in  open  court  (433). 

2.  Rate  of  pay  of  accused  omitted  (677). 

3.  Convictions,  previous : 

(a)  Punishments  by  commanding  officer  erroneously  considered  under  this 
head  (Naval  Digest,  1916,  91,  par.  31). 

(b)  Section  438,  Naval  Courts  and  Boards,  1937  (regarding  extension  of  en- 
listment) not  observed. 

(c)  Not  recorded  properly  (440). 

4.  Signature  of  a member  or  recorder  omitted  (448). 

[P.  13]  Sentence 

1.  Phaseology  or  abbreviations  improperly  used  (678  note  (70)). 

2.  Confinement  on  bread  and  water  or  on  diminished  rations  not  adjudged 
to  be  “solitary”  (678  note  (70)). 

3.  Confinement,  when  solitary,  not  expressed  in  days  (App.  B-32  and  678 
note  (70)). 

4.  Period  over  which  loss  of  pay  is  to  extend  not  stated  (446). 

5.  Loss  of  pay,  or  confinement,  running  beyond  expiration  of  enlistment  as 
extended  (C.  M.  O.’s  12,  1924,  p.  4;  2,  1925,  p.  10;  8,  1930,  p.  18). 

6.  Exceeding  legal  limits  (App.  B-32  and  670  note  (70)). 

7.  Loss  of  pay  at  excessive  rate  (446). 

8.  Unauthorized  combinations  of  forms  of  punishment  (C.  M.  O.’s  5,  1932,  p. 
11;  8,  1932,  p.  10). 

9.  Not  in  handwriting  of  recorder  (448). 

10.  Altered  by  interlineations  or  erasures  (448). 

11.  Clemency  recommended  by  court  instead  of  members  (C.  M.  O.  1,  1932, 

p.  10). 
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Action  of  Reviewing  Authorities 


1.  Omitted  entirely. 

2.  Reference  to  one  or  more  specifications  omitted  therein. 

3.  Taken  without  obtaining  certificate  of  medical  officer  (519  and  (Kj 
note  (80)). 

4.  Date  omitted. 

5.  Revision  ordered  in  violation  of  Section  474,  Naval  Courts  and  Hoards. 
1937. 

6.  Probationary  period  set  to  run  beyond  expiration  of  enlistment  as 
(C.  M.  O.  8,  1932,  p.  10). 

7.  Titles  I.  S.  C.  and  S.  O.  P.  misused  (683  note  (86)  and  68-1  note  cm m ; 
Naval  Digest  1916,  p.  569,  par.  5;  p.  615,  par.  38;  C.  M.  O.  2,  1934,  p.  5; 
C.  M.  O.  4,  1934,  p.  9). 

8.  Sentence  increased  in  part  (C.  M.  O.  9,  1924,  p.  4,  modified  bv  C.  M.  O.  5, 
1931,  p.  17). 

9.  Convening  authority  fails  to  send  record  to  immediate  superior  in  com- 
mand for  action  (App.  B-34  and  469). 

10.  Sought  to  be  modified  after  same  authority  has  once  taken  action  on 
proceedings,  finding,  and  sentence  (C.  M.  O.’s  5,  1927,  p.  11;  7,  1933,  p.  11). 

Revision 

1.  Corrections  made  by  changing  original  record  (463  and  464). 

2.  Evidence  received  (462). 

3.  Finding  or  sentence  not  in  handwriting  of  recorder  (467). 

4.  Proceedings  not  acted  upon  by  both  C.  A.  and  I.  S.  C.  when  C.  A.  is  not 

S.  O.  P. 

[P.  14]  Disposition  Subsequent  to  Final  Approval 

1.  Publication  omitted  or  not  signed  (685  note  (91)). 

2.  Checkage  omitted  or  not  signed  (686  note  (92) ). 

3.  Checkage  dated  prior  to  approval  of  I.  S.  C.  (or  S.  O.  P.)  ; (684  note 

(88)). 

4.  Checkage  improperly  recorded  (686). 

5.  Record  not  properly  bound  (502). 

6.  Record  not  made  up  in  proper  order  (507  and  chap.  VII,  note  (1)). 

7.  Record  folded. 

8.  Record  not  forwarded  promptly. 

DECK  COURTS 

(Numbers  in  parentheses  are  citations  to  sections  in  Naval  Courts  and  Boards  except 

where  otherwise  indicated) 

Specifications 

1.  Rating  of  accused  omitted  (693  note  (4)). 

2.  Jurisdiction  not  shown  when  accused  is  not  alleged  to  be  serving  under 
command  of  Convening  Authority  at  time  specification  was  preferred  (C.  M.  O. 
8,  1930,  p.  16). 

3.  Time  or  place  of  offense  omitted  (35). 

4.  Date  of  approval  omitted  (695)  and  Naval  Digest,  1916,  68,  par.  91). 

5.  Approval  unsigned  (695). 


Before  Trial 


1.  “Consent  to  trial’’  unsigned  (696  note  (7)). 

2.  Rate  of  pay  of  accused  omitted  (697). 

3.  Convictions,  Previous : 

(a)  Punishments  by  commanding  officer  erroneously  listed  under  this  head 
(Naval  Digest,  1916,  91,  par.  31). 

(&)  Section  438,  Naval  Courts  and  Boards  (regarding  extension  of  enlistment) 
not  observed. 

< c ) Not  recorded  properly  (440). 
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Record  of  Trial 

1.  Date  or  place  of  trial  omitted  (698). 

2.  Plea  omitted  (698  note  (9)). 

3.  Pleas  not  recorded  separately  (663  and  698  note  (9)). 

4.  Witnesses,  list  left  blank  instead  of  indicating  “None”  when  appropriate. 

5.  Deck-court  officer  called  as  witness  (698  note  (91),  “Duties”). 

[P.  15]  6.  Statement  inconsistent  but  plea  not  rejected  (C.  M.  O.  9,  1932* 

p.  10). 

7.  Finding  not  in  handwriting  of  deck-court  officer  (699  note  (10)). 

8.  Finding  phrased  improperly  (699  note  (11)). 

9.  Finding  on  each  specification  not  recorded  separately  (676  notes  (65)  and 
(66)  and  699  note  (10)). 

10.  Convictions,  Previous: 

(а)  Stated  to  have  been  considered  when  none  are  recorded. 

(б)  No  statement  whether  or  not  considered  when  such  record  is  shown  on 
face  of  deck-court  card  (700  note  (13) ). 

Sentence 

1.  Phraseology  or  abbreviations  improperly  used  (700  note  (12)  and  678  note 
(70)). 

2.  Confinement  on  bread  and  water  or  on  diminished  rations  not  adjudged  to 
be  “solitary”  (700  note  (12)  and  678  note  (70)). 

3.  Confinement  when  solitary  not  expressed  in  days  (App.  B-32  and  700  note 
(12)  and  678  note  (70)). 

4.  Period  over  which  loss  of  pay  is  to  extend  not  stated  (446). 

5.  Loss  of  pay,  or  confinement,  running  beyond  expiration  of  enlistment  as 
extended  (C.  M.  O.’s  12,  1924,  p.  4 ; 2, 1925,  p.  10;  8, 1930,  p.  18). 

6.  Exceeding  legal  limits  (APP.  B-32  and  APP.  B-36,  678  note  (70) ). 

7.  Loss  of  pay  at  excessive  rate  (446). 

8.  Unauthorized  combinations  of  forms  of  punishment  (C.  M.  O.’s  5,  1932, 
p.  11;  8,  1932,  p.  10). 

9.  Not  in  handwriting  of  deck-court  officer  (700  note  (12)). 

10.  Altered  by  interlineations  or  erasures  (448). 

11.  Not  signed  by  deck-court  officer  (700).  < 

Action  of  Convening  Authority 

1.  Taken  without  having  certificate  completed  by  medical  officer  when  re- 
quired (701  note  (14)). 

2.  Date  omitted  (702  note  (15)). 

3.  Revision  ordered  in  violation  of  474  Naval  Courts  and  Boards. 

4.  Probationary  period  set  to  run  beyond  expiration  of  enlistment  as  extended 
(C.  M.  O.  8,  1932,  p.  10). 

5.  Sentence  increased  in  part  (C.  M.  O.  9,  1924,  p.  4,  modified  by  C.  M.  O.  5, 
1931,  p.  17). 

6.  Unsigned  (702  note  (15)). 

7.  Sought  to  be  modified  when  once  taken  (C.  M.  O.  5,  1927,  p.  11;  C.  M.  O.  7t 
1933,  p.  11). 

[P.  16]  Revision 

1.  Corrections  made  by  changing  original  record  (463,  464,  and  702  note  (15)  ; 
see  also  C.  M.  O.  74,  1920,  pp.  17  and  18). 

2.  Evidence  received  (462). 

3.  Finding  or  sentence  not  in  handwriting  of  deck-court  officer  (467). 

4.  Action  thereon  not  taken  by  convening  authority  (463). 

Disposition  Subsequent  to  Final  Approval  j 

1.  Checkage  not  signed  (703  note  (16)  and  686  note  (92)). 

2.  Testimony  forwarded  to  Office  of  Judge  Advocate  General  when  not  required 
(704  note  (17) ). 

3.  Sentence  revised  but  accused  not  informed  of  approval  thereof. 

4.  Extra  sheets  not  properly  attached  (463  and  698). 

5.  Record  not  forwarded  promptly. 
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BOARDS  OF  INQUEST : convening  authority. 

A board  of  inquest  was  convened  by  “captain  of  the  yard,  commanding,  U.  S. 
naval  station,  Olongapo,  P.  I.,”  although  the  precept  concerned  did  not  indicate 
that  this  officer  was  senior  officer  present  or  was  otherwise  empowered  to  convene 
such  board  (sec.  1216,  note  8,  N.  C.  & B.,  1923).  Unless  this  officer  did,  in  fact, 
have  such  authority,  the  proceedings  of  the  board  were  of  no  legal  effect  (citing 
C.  M.  O.  2, 1928,  p.  23).  However,  there  was  also  a court  of  inquiry  in  this  same 
case  and  it  contained  sufficient  information  without  reference  being  necessary 
to  the  proceedings  of  the  board  of  inquest  (File:  MM-Johnson,  John  H/A17-24 
(341204)  over  MM-Johnson,  John  H/A17-27  (341204),  Jan.  26,  1935). 


BOARDS  OF  INVESTIGATION : confused  in  part  with  an  investigation — 

EFFECT. 

The  record  of  proceedings  of  a board  of  investigation  disclosed  that  the  precept 
was  drawn  as  for  an  investigation  (sec.  1150,  N.  C.  & B.,  1923)  although  a board 
of  investigation  was  convened  thereby  and  the  procedure  followed  was  that  pre- 
scribed for  such  a board.  It  was  further  noted  that  a number  of  enclosures  were 
attached  to  the  precept,  which,  though  quite  proper  in  the  case  [P.  17]  of  an 
investigation,  is  contrary  to  the  provisions  of  Naval  Courts  and  Boards,  section 
1076,  note  24,  as  applicable  to  a board  of  investigation.  However,  since  the  pri- 
mary function  of  both  a board  of  investigation  and  an  investigation  is  the  sifting 
of  facts  for  the  information  of  the  convening  authority  and  the  department  (sec. 
1121,  N.  C.  & B.,  1923),  which  function  was  accomplished  by  the  board  here  under 
consideration,  held  that  the  above-noted  inconsistencies  were  errors  of  form  only 
and  as  such  did  not  invalidate  the  proceedings  (File:  MM-Schuler,  Haynes 
G/A17-25  (341221),  Jan.  16,  1935,  approved  Feb.  12, 1935). 


EXECUTIVE  AGENCIES : consolidation  of  functions  by  executive  order 

UNDER  ACT  OF  JUNE  30,  1932,  AS  AMENDED LIMITATION  ON  DATE  FOR;  (TRANSFER 

OF  PAYMASTER’S  DEPARTMENT,  U.  S.  MARINE  CORPS,  TO  QUARTERMASTER’S  DEPART- 
MENT, U.  S.  MARINE  CORPS). 

Under  authority  granted  the  President  in  the  Act  of  June  30,  1932.  as 
amended  by  the  acts  of  March  3,  1933,  and  March  20,  1933  (U.  S.  C.,  Sup.  VII, 
title  5,  secs.  124  to  132,  inclusive),  to  “consolidate  the  functions  vested  in  any 
executive  agency,”  an  Executive  order  was  prepared  transferring  the  pay- 
master’s department,  U.  S.  Marine  Corps,  to  the  quartermaster’s  department, 
U.  S.  Marine  Corps. 

Question  whether  the  President  may  now  (February  1935)  legally  submit 
this  proposed  Executive  order  to  the  Congress. 

The  above  law,  as  contained  in  U.  S.  Code,  Supplement  VII,  title  5,  provides 
in  part  as  follows : 

“Sec.  130.  Whenever  the  President  makes  an  Executive  order  under  the 
provisions  of  this  chapter,  such  Executive  order  shall  be  submitted  to  the 
Congress  while  in  session  and  shall  not  become  effective  until  after  the 
expiration  of  sixty  calendar  days  after  such  transmission,  unless  Congress 
shall  by  law  provide  for  an  earlier  effective  date  of  such  Executive  order 
or  orders.” 

“Sec.  132.  No  Executive  order  issued  by  the  President  in  pursuance  of 
the  provisions  of  section  126  of  this  title  shall  become  effective  unless 
transmitted  to  the  Congress  within  two  years  from  March  20,  1933.” 

Section  132  specifically  provides  that  any  Executive  order  effecting  the 
transfer,  consolidation,  or  other  result  contemplated  by  the  Act  must  be.  sub- 
mitted to  the  Congress  within  two  years  from  March  20,  1933.  There  is  no 
provision  in  the  law  requiring  such  Executive  order  to  be  submitted  in  such 
time  that  the  Congress  will  have  an  opportunity  for  consideration  of  the  order 
for  sixty  days  prior  to  the  termination  of  the  authority  granted  under  the 
act.  The  limitation  of  two  years  is  solely  a restriction  on  the  time  during 
which  the  President  may  submit  an  Executive  order  to  the  Congress  and  does 
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not  prevent  the  operation  of  the  order  after  this  two-year  period  where  the 
order  was  presented  to  the  Congress  during  the  period. 

[P.  18]  In  view  of  the  foregoing,  held  that  the  proposed  Executive  order 
may  legally  be  signed  by  the  President  and  submitted  to  the  Congress  at  any 
time  before  March  20,  1935,  and  will  become  effective  upon  the  expiration  of 
sixty  days,  unless  Congress,  within  that  period,  otherwise  directs  (File: 
KS/A3-1  (340728),  Feb.  21,  1935). 


FILIPINOS  : DISCHARGE  OF  FILIPINO  EMPLOYED  AS  FIREMAN  AT  NAVY  YARD,  PEARL 

HARBOR,  T.  H.,  ON  ACCOUNT  OF  NON  CITIZENSHIP  IN  UNITED  STATES — LEGALITY. 

WORDS  AND  PHRASES : employment  “as  a mechanic  or  larorer  under  any 

PUBLIC  WORK” WHAT  CONSTITUTES,  AS  USED  IN  SECTION  105  OF  THE  HAWAIIAN 

ORGANIC  ACT. 

Question  as  to  the  legality  of  discharge  in  the  case  of  a Filipino  who  was 
employed  as  a fireman  at  the  Navy  Yard,  Pearl  Harbor,  T.  H.  This  man  was 
discharged  on  the  ground  that  he  was  not  a citizen  of  the  United  States,  and 
under  the  decision  of  the  United  States  Supreme  Court  in  the  case  of  Hidemitsu 
Toyota  v.  United  States  (268  U.  S.  402),  Filipinos  who  lacked  the  service  in 
the  U.  S.  Navy,  Marine  Corps,  or  Naval  Auxiliary  Service  specified  in  the 
act  of  May  9,  1918  (40  Stat.  542;  8 U.  S.  C.,  sec.  388),  were  not  eligible  to 
become  citizens,  and  they,  therefore,  came  within  the  prohibition  imposed  by 
section  105  of  the  Organic  Act  of  the  Territory  of  Hawaii  (act  of  April  30, 
1900  ( 31  Stat.  141),  as  amended  by  act  of  July  9,  1921  (42  Stat.  120;  48  U.  S.  C., 
sec.  518)).  This  section  provides: 

“That  no  person  shall  be  employed  as  a mechanic  or  laborer  upon  any 
public  work  carried  on  in  the  Territory  of  Hawaii  by  the  Government  of 
the  United  States,  whether  the  work  is  done  by  contract  or  otherwise, 
unless  such  person  is  a citizen  of  the  United  States  or  eligible  to  become 
such  a citizen.” 

Prior  to  the  passage  of  the  act  of  May  9,  1918,  supra,  Filipinos  were  not 
eligible  for  naturalization.  This  act,  so  far  as  pertinent,  reads  (8  U.  S.  C.t 
sec.  388)  : 

“Seventh.  Any  native-born  Filipino  of  the  age  of  twenty-one  years  and 
upward  who  has  declared  his  intention  to  become  a citizen  of  the 
United  States  and  who  has  enlisted  or  may  hereafter  enlist  in  the  United 
States  Navy  or  Marine  Corps  or  the  Naval  Auxiliary  Service,  and  who, 
after  service  of  not  less  than  three  years,  may  be  honorably  discharged 
therefrom,  or  who  may  receive  an  ordinary  discharge  with  recommenda- 
tion for  reenlistment  * * * may,  on  presentation  of  the  required 

declaration  of  intention  petition  for  naturalization  without  proof  of  the 
required  five  years’  residence  within  the  United  States  if  upon  examina- 
tion * * * it  is  shown  that  such  residence  cannot  be  established” ; 

The  facts  in  this  case  clearly  showed  that  the  Filipino  here  under  consider- 
ation was  not  eligible  for  naturalization  under  the  act  of  1918,  above  quoted, 
as  he  did  not  possess  the  requisite  qualifications  as  prescribed  therefor. 

[P.  19]  Employment  in  the  industrial  department  of  the  Navy  Yard,  Pearl 
Harbor,  T.  H.,  as  a fireman  in  the  operation  of  locomotives  and  cranes  con- 
stitutes employment  “as  a mechanic  or  laborer  upon  any  public  work”  within 
the  meaning  of  section  105  of  the  Organic  Act  of  the  Territory  of  Hawaii, 
quoted  above  (citing  Title  Guaranty  and  Trust  Co.  v.  Crane  Co.,  219  U.  S.  24, 
interpreting  the  words  “any  public  work”  as  used  in  the  act  of  Aug.  13,  1894 
(28  Stat.  278),  as  amended  by  the  act  of  Feb.  24,  1905  (33  Stat.  811;  40 
U.  S.  C.,  sec.  270)  ; 20  Op.  Atty.  Gen.  459,  Aug.  27,  1892,  and  26  Op.  Atty. 
Gen.  64,  Oct.  11,  1906,  interpreting  the  words  “laborers  and  mechanics”  as 
used  in  the  Eight  Hour  law  of  Aug.  1,  1892  (27  Stat.  340;  40  U.  S .C.,  sec. 
321). 

In  view  of  the  foregoing,  held  that  as  this  man  was  not  a citizen  of  the 
United  States  and  did  not  possess  the  qualifications  prescribed  by  the  act  of 
May  9,  1918,  to  render  him  eligible  to  become  such  a citizen,  and  as  the  work 
he  was  performing  at  the  Navy  Yard,  Pearl  Harbor,  T.  H.,  was  that  of  a 
mechanic  or  laborer  on  a public  work  of  the  Government  of  the  United  States, 
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his  discharge  from  employment  as  such  laborer  or  mechanic  was  req 
by  section  105  of  the  Organic  Act  of  Hawaii  of  April  30,  1900,  as  amended  by 
the  act  of  July  9,  1921  (File:  LL/P19-1  (341020),  Feb.  12,  1935). 


JURISDICTION:  united  states  over  land  purchased  in  state — naval  ail.  ^ta 

TION,  LAKEHURST,  N.  J.,  AND  NAVAL  AIR  STATION,  CAPE  MAY,  N.  J.  ; INTI  K 

OF  STATE  LAW  IN  CONJUNCTION  WITH  U.  S.  CONSTITUTION  ; ATTORNEY  OENEUAL’b 

OPINION. 

The  site  of  the  Naval  Air  Station,  Lakehurst,  N.  J.,  was  acquired  by  purchase 
in  1926  and  1929,  and  the  site  of  the  naval  air  station,  Cape  May,  N.  J.,  was 
taken  over  by  the  President  by  proclamation  dated  December  2,  1918  (40  St  at., 
pt.  II,  1912)  on  behalf  of  the  United  States  pursuant  to  the  act  of  October  C, 
1917  (40  Stat.  344),  as  amended  by  act  of  July  1,  1918  (40  Stat.  704,  720). 

Question  as  to  the  right  of  the  United  States  to  exert  exclusive  jurisdiction 
over  the  areas  involved. 

Under  the  U.  S.  Constitution  (art.  I,  sec.  8,  cl.  17),  the  United  States  is  granted 
exclusive  jurisdiction  over  all  places  purchased  by  the  consent  of  the  legislature 
of  the  State  in  which  the  same  shall  be  “for  the  erection  of  forts,  magazines, 
arsenals,  dockyards,  and  other  needful  buildings.”  The  pertinent  act  of  cession 
of  the  State  of  New  Jersey  in  force  at  the  time  of  the  acquisition  of  these  lauds 
was  the  act  of  March  29, 1907  (cli.  19,  Session  Laws  of  New  Jersey  (1907),  p.  43), 
entitled  “An  act  ceding  to  the  United  States  jurisdiction  over  lands  acquired  for 
public  purposes  within  this  State.”  Section  1 of  this  act  gives  the  consent  of 
the  State  of  New  Jersey  to  the  acquisition  by  the  [P.  20]  United  States,  by 
purchase,  condemnation,  or  otherwise,  of  any  land  within  the  State,  “for  the 
erection  of  dockyards,  customhouses,  courthouses  or  post  offices  or  other  needful 
buildings,”  and  section  2 cedes  exclusive  jurisdiction  in  and  over  any  land  so 
acquired  by  the  United  States  for  all  purposes  except  the  service  of  process. 

While  the  designation  of  particular  governmental  works  is  not  precisely  the 
same  as  in  the  Constitution,  yet  the  use  of  the  term  “other  needful  buildings” 
must  be  construed  to  evidence  the  intention  of  the  State  to  give  jurisdiction  to 
the  United  States  for  any  governmental  project  needed  for  public  use  within  the 
State.  In  view  of  the  broad  language  of  the  title  to  the  act,  the  “other  needful 
buildings”  should  not  be  construed  as  referring  to  the  same  class  as  those  specif- 
ically named.  The  term  “other  needful  buildings”  used  in  the  constitutional 
provision  and  in  the  acts  of  cession  of  the  various  States  has  been  given  liberal 
interpretation  by  the  courts  and  has  been  defined  as  the  buildings  or  works 
necessary  for  governmental  purposes  and  has  not  been  limited  to  the  class  spe- 
cifically designated  in  the  constitutional  provision  or  in  the  statutes.  ( United 
States  v.  Tucker,  122  Fed.  518,  522 ; United  States  v.  Wurtzbarger,  276  Fed.  753, 
755 ; State  ex  rel.  Lyle  v.  Willett,  117  Tenn.  334,  341 ; United  States  v.  Mayor 
and  Council  of  City  of  Hoboken,  29  Fed.  (2d)  932,  942.) 

Considering  the  foregoing,  held  that  the  State  of  New  Jersey  has  consented  to 
the  acquisition  by  the  United  States  of  the  sites  of  the  naval  air  stations  at  Lake- 
hurst and  Cape  May,  N.  J.,  and  that  the  United  States  has  thereby  acquired 
exclusive  jurisdiction  over  such  sites,  as  provided  in  the  Constitution,  art  I,  sec. 
8,  cl.  17.  (Attorney  General’s  opinion  to  Secretary  of  the  Navy,  Jan.  30,  1935, 
Navy  Dept.  File:  NA/N1-13  ( 340914-1). 


MEMBERS  OF  COURTS  MARTIAL : record  failing  to  show  presence  at  trial 

OF  ONE  MEMBER  NAMED  IN  PRECEPT — CLERICAL  ERROR. 

One  member  of  a court  martial,  who  was  named  in  the  precept  was  not  listed 
among  the  members  present  when  the  court  met  on  the  second  day  of  the  trial. 
He  was  listed  as  one  of  the  members  present  on  the  first  day  of  the  trial  and 
signed  the  record  of  proceedings.  The  judge  advocate  later  certified  that  this 
member  sat  as  a member  of  the  court  on  the  second  day  of  the  trial.  Accordingly, 
it  appeared  that  the  omission  of  this  officer’s  name  from  the  list  of  members  who 
sat  on  the  second  day  was  a clerical  error  not  sufficient  to  invalidate  the  pro- 
ceedings (File:  MM-Lotz,  Carl  C/A17-20  (341219),  Feb.  13,  1935,  approved  Feb. 
21,  1935). 
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IP.  21]  NATIONAL  DEFENSE:  state  expenditures  on — authority  to  com- 
pel STATES  TO  FURNISH  INFORMATION  IN  RE  ; NAVAL  MILITIA. 

Question  as  to  authority  of  the  United  States  to  compel  States  to  furnish 
information  relative  to  expenditures  on  national  defense  matters. 

So  far  as  concerns  naval  matters,  expenditures  by  the  various  States  for  the 
maintenance  of  the  Naval  Militia  would  appear  to  be  the  only  expenditures  perti- 
nent to  the  matter  presented  above.  Held  that  grave  doubt  exists  as  to  whether 
Congress  could  constitutionally  enact  legislation  requiring  States  to  report  ex- 
penditures made  for  Naval  Militia  purposes,  but  in  any  event,  there  is  now  no 
authority  of  law  under  which  the  Navy  Department  or  other  branch  of  the  Federal 
Government  may  require  the  various  States  to  report  expenditures  made  in  con- 
nection with  the  Naval  Militia  (File:  A19  (8)/EM-Geneva  (340629),  Feb.  8, 
1935,  considering  U.  S.  Constitution,  art.  I,  sec.  8,  clause  15 ; sec.  28,  act  of  Feb.  28, 
1925  ( 34  U.  S.  C.,  sec.  841). 


1.  PAY  : FIFTH  PERIOD — OFFICES  OF  STAFF  CORPS  WITH  RANK  OF  COMMANDER.  DECI- 

SION OF  COURT  OF  CLAIMS  IN  CASE  OF  COMMANDER  W.  W.  HARGRAVE,  MEDICAL 
CORPS,  U.  S.  NAVY. 

2.  STATUTORY  CONSTRUCTION : pari  materia,  “existing  law”  construed. 

3.  ECONOMY  ACT  OF  JUNE  30,  1932  (SEC.  201)  : prohibition  on  automatic 

increases  in  compensation  by  reason  of  length  of  SERVICE  or  promotion 

APPLICATION  WHERE  RIGHT  ACCRUED  PRIOR  TO  PASSAGE  OF  ACT,  BUT  NOT  ALLOWED 
UNTIL  AFTER,  DUE  TO  ADVERSE  DECISION  OF  COMPTROLLER  GENERAL. 

(1,  2)  An  officer  of  the  Medical  Corps  of  the  Navy  was  advanced  by  selection 
under  provisions  of  the  Equalization  Act  of  June  10,  1926  (44  Stat.  717 ; 34 
U.  S.  C.,  Sup.  VII,  sec.  348)  to  the  grade  of  medical  inspector  in  the  Navy  with 
the  rank  of  commander  from  July  1, 1929.  On  that  date  he  had  15  years  10  months 
and  13  days  of  active  service.  His  original  appointment  in  the  Navy  was  as 
assistant  surgeon  with  the  rank  of  lieutenant,  junior  grade. 

Section  1,  paragraph  4,  of  the  Joint  Service  Pay  Act  of  June  10,  1922  (42 
Stat.  625-626 ; 37  U.  S.  C.,  sec.  1,  authorizes  pay  and  allowances  of  the  fifth 
pay  period  to  an  officer  commissioned  a commander  of  the  Navy  (1)  when  he 
shall  have  completed  twenty  years’  service;  (2)  when  his  first  appointment  in 
the  permanent  service  was  in  a grade  above  that  corresponding  to  captain  in  the 
Army  (which  is  the  rank  corresponding  to  that  of  lieutenant  in  the  Navy)  ; or 
(3)  when  advanced  by  selection  under  existing  laws  to  the  rank  or  pay  of 
commander  (this  latter  provision  refers  to  officers  of  the  Staff  Corps  of  the 
Navy  only). 

[P.  22]  Because  the  act  of  June  10,  1926,  supra,  was  not  “existing  law”  at  the 
date  of  the  passage  of  the  Joint  Service  Pay  Act  of  June  10,  1922,  supra,  the 
Comptroller  General  held  that  this  officer  was  not  entitled  to  pay  of  the  fifth 
period  until  he  should  have  completed  20  years’  service  (Comp.  Gen.  decision 
of  August  20,  1932,  adhered  to  in  Comp.  Gen.’s  decision  of  December  6,  1932, 
No.  A-41989). 

The  Court  of  Claims,  however,  did  not  concur  in  this  contention  of  the 
Comptroller  General,  “in  view  of  the  plain  language  of  the  Equalization  Act 
of  1926,  particularly  the  second  proviso  of  section  3 thereof.”  Its  decision 
continued  as  follows: 

“That  section  (sec.  3,  supra)  provides  that  ‘a  staff  officer  selected  and 
advanced  in  accordance  with  the  provisions  of  this  act  shall  be  entitled  to 
the  pay  and  allowances  of  the  rank  to  which  so  advanced  from  the  date 
stated  in  his  commission.’  That  is  precisely  what  the  plaintiff  (Com- 
mander Hargrave)  claims.  The  Joint  Service  Pay  Act  of  June  10,  1922, 
referred  to  above,  clearly  contemplated  that  an  officer  advanced  to  the 
position  of  commander  by  selection  should  receive  the  pay  of  the  fifth  pay 
period  even  though  he  had  not  completed  twenty  years’  service,  for  that 
statute  provided  that  such  an  officer  should  receive  such  pay  when  he  had 
completed  twenty  years’  service  or  when  advanced  by  selection  to  the  rank 
or  pay  of  commander  under  existing  law.  The  laws  providing  for  advance- 
ment by  selection  existing  at  the  time  were  the  act  of  August  29,  1916,  39 
Stat.  556,  and  the  act  of  July  1,  1918,  40  Stat.  704.  The  act  of  1926  cannot 
be  held  inapplicable  because  it  was  enacted  after  the  act  of  June  10,  1922, 
for  it  relates  to  the  same  group  of  officers  which  the  Joint  Service  Pay  Act 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  37  1949 

[C.  M.  O.  No.  2—1935] 


of  June  10,  1922,  specifically  provided  should  receive  the  pay  of  the  fifth 
and  sixth  periods.  Concerning  the  question  in  issue,  therefore,  the  per- 
tinent phraseology  of  the  two  acts  have  a common  subject  matter  and 

purpose,  and  are  provisions  in  pari  materia. 

“The  Equalization  Act  of  1926,  in  providing  that  ‘a  staff  officer  selected 
and  advanced  in  accordance  with  the  provision  of  this  act  shall  be  en- 
titled to  the  pay  and  allowances  of  the  rank  to  which  so  advanced,’  allo- 
cates such  officer  in  the  Joint  Service  Pay  Act  of  June  10,  1922,  and  thus 
it  adopted  so  much  of  the  Joint  Service  Pay  Act  for  its  purpose.  The  act 

of  1926  so  clearly  states  that  an  officer  advanced  to  the  rank  of  com- 

mander by  selection  shall  be  entitled  to  the  pay  and  allowances  of  tbe 
rank  to  which  so  advanced  from  the  date  stated  in  his  commission  or 
the  date  of  that  act  that,  we  think,  there  is  no  reason  for  argument  in 
support  of  the  contention  that  it  intended  to  provide  for  equalization  of 
promotion  in  rank  only  but  not  in  pay.  Cf.  George  Tucker  Smith  v.  United 
States,  76  C.  Cls.  520.” 

In  view  of  the  foregoing,  the  Court  of  Claims  held  that  the  officer  in  question 
was  entitled  to  pay  of  the  fifth  period  from  [P.  23]  July  1,  1929,  and  to 
recover  the  difference  between  the  pay  of  the  fourth  period  and  that  of  the 
fifth  period  for  that  time  since  July  1,  1929,  that  he  had  received  only  the 
pay  of  the  fourth  period. 

(3)  Further  held,  that  inasmuch  as  this  officer  became  legally  entitled  to 
this  compensation  prior  to  June  30,  1932,  the  provision  of  section  201  of  the 
Economy  Act  of  June  30,  1932  (47  Stat.  382,  403),  prohibiting  all  automatic 
increases  in  compensation  by  reason  of  length  of  service  or  promotion  during 
the  fiscal  year  1933  is  not  applicable,  nor  is  section  4 of  title  II  of  the  act  of 
March  20,  1933  (48  Stat.  8,  13),  continuing  such  prohibition,  applicable  to  this 
case  (IF.  W.  Hargrave  v.  United  States,  Court  of  Claims  No.  42355,  Feb.  4,  1935). 


1.  PRESUMPTIONS : death — seven  years’  unexplained  absence. 

2.  SAME : misconduct  status — lack  of  evidence  as  to  cause  of  death. 

(1)  An  enlisted  man  of  the  Navy  disappeared  from  the  Navy  Yard,  Ports- 
mouth, N.  H.,  some  time  subsequent  to  7 p.  m.,  November  10,  1927.  At  that 
time  he  left  the  galley  in  said  Navy  Yard  to  go  to  his  quarters  on  board  the 
tug  James  Woolley,  which  was  secured  to  the  seawall  near  the  ferry  landing. 
At  that  time  of  evening  the  tide  was  low,  and  at  low  water  the  inclination  of 
the  access  ladder  to  the  James  Woolley  was  so  steep  as  to  require  a moderate 
amount  of  care  to  get  on  board  safely.  The  board  of  investigation  in  the 
case  was  of  the  opinion  that  this  man,  who  had  just  returned  from  leave  the 
night  before  his  disappearance,  was  suffering  from  the  combined  effects  of 
heavy  drinking  and  worrying  about  his  children;  that  at  or  about  7 p.  m., 
November  10,  1927,  he  was  in  a partial  daze  due  to  the  effects  of  drink  and 
worry  and  was  not  in  full  control  of  his  mental  and  physical  faculties,  and 
that  he  probably  fell  overboard  while  attempting  to  get  on  board  the  tug 
James  Woolley  and  was  so  stunned  as  to  be  unable  to  call  for  help,  his  body 
thereafter  being  washed  away  by  the  tide.  However,  since  there  was  no  evi- 
dence to  support  the  belief  that  this  man  was  dead  other  than  the  fact  that 
he  had  not  been  seen  since  the  time  of  his  disappearance,  the  Navy  Department 
thought  there  was  considerable  doubt  as  to  whether  or  not  he  was  in  fact  dead 
and  accordingly  it  was  directed  that  he  be  carried  on  the  rolls  as  missing  for 
a period  of  seven  years  from  November  10,  1927. 

Under  date  of  January  11,  1935,  depositions  were  received  by  the  Navy  De- 
partment from  the  three  children  of  this  man  and  from  two  disinterested 
persons,  to  the  effect  that  said  man  has  neither  been  seen  nor  heard  from  by 
them  since  his  disappearance  on  November  10,  1927. 

[P.  24]  It  is  a well-known  rule  of  law  recognized  by  the  Federal  courts  of 
the  United  States  that  a presumption  of  death  arises  from  an  unexplained 
absence  of  seven  years  (Davie  v.  Briggs , 97  U.  S.  628;  Northwestern  Mutual 
TAfe  Ins.  Co.  v.  Stevens,  71  Fed.  258 ; Greenivood  v.  Frick,  233  Fed.  629 ; Con- 
tinental Life  Ins.  Co.  v.  Scaring , 240  Fed.  653).  The  presumption  of  death  from 
unexplained  absence  is  not,  however,  a presumption  of  law  alone,  but  a mixed 
presumption  of  law  and  fact  which  may  be  rebutted,  and  it  will  not  be  indulged 
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where  the  circumstances  of  the  case  are  such  as  to  account  for  the  absence  of 
the  person  without  assuming  his  death  ( Davie  v.  Briggs , supra). 

The  evidence  adduced  before  the  board  of  investigation  in  this  case  did  not 
establish  circumstances  sufficient  to  account  for  the  absence  of  this  man  for 
a period  of  more  than  seven  years,  but  related  primarily  to  the  question  of 
his  mental  and  physical  condition  just  prior  to  his  disappearance. 

There  were  no  facts  in  this  case  which  might  tend  to  establish  that  the 
man  in  question  met  his  death  at  any  particular  time.  The  rule  in  such  cases 
is  that,  although  the  unexplained  absence  of  an  individual  for  a period  of 
more  than  seven  years  raises  a presumption  of  death,  it  does  not  raise  any 
presumption  as  to  the  time  when  death  occurred  ( Davie  v.  Briggs,  supra). 
It  is  only  in  cases  where  the  evidence  establishes  exposure  of  the  missing 
person  to  some  specific,  impending  or  immediate  peril  or  danger  which  might 
reasonably  destroy  life,  or  circumstances  inconsistent  with  the  continuance  of 
life,  that  the  specific  time  of  death  may  be  determined  (Davie  v.  Briggs,  supra ; 
Fidelity  Mutual  Life  Assn.  v.  Mettler,  185  U.  S.  308 ; U.  S.  v.  Dayman  et  al., 
62  Fed  (2d)  118;  McCune  v.  United  States,  56  Fed.  (2d)  572;  Rose  v.  United 
States,  4 Fed.  Supp.  340). 

In  view  of  the  foregoing,  held  that  the  presumption  of  death  in  this  case 
because  of  unexplained  absence  for  a period  of  seven  years  has  been  estab- 
lished, but  that  the  evidence  does  not  support  a determination  that  he  died  on 
November  10,  1927,  the  date  of  his  disappearance,  or  on  any  other  specific 
date  within  the  seven-year  period. 

(2)  Further  held,  that  since  there  were  no  facts  of  record  showing  that  this 
man  met  his  death  due  to  his  own  misconduct,  there  was  a legal  presumption 
that  his  death  was  not  due  to  his  own  misconduct  (File:  MM-Dailey,  John/A17- 
25  (271203-1),  Feb.  16,  1935). 


IP.  25]  RETIRED  OFFICERS : right  of,  to  participate  in  bids  for  sub- 
scriptions TO  MAGAZINES  FOR  VESSELS  OF  THE  NAVY. 

The  act  of  June  10,  1896  ( 34  U.  S.  C.,  sec.  883),  provides: 

“No  payment  shall  be  made  from  appropriations  made  by  Congress  to 
any  officer  in  the  Navy  or  Marine  Corps  on  the  active  or  retired  list  while 
such  officer  is  employed  by  any  person  or  company  furnishing  naval  sup- 
plies or  war  material  to  the  Government;  and  such  employment  is  hereby 
made  unlawful.” 

Held,  that  this  provision  of  law  prevents  the  submission  of  bids  to  and  the 
rendering  of  bids  by  a retired  officer  of  the  Navy  for  subscriptions  to  maga- 
zines to  be  purchased  for  vessels  of  the  Navy  under  “Welfare  and  recreation,” 
one  of  the  regular  appropriations  for  the  naval  service.  (See  Naval  Appro- 
priation Act  of  March  15,  1934,  48  Stat.  403,  406;  File:  OR/P16-3  (18) 
(350206),  Feb.  14,  1935,  considering  art.  1052-11;  Bu.  S.  & A.  Manual,  and 
cases  cited;  citing  Navy  Dept,  decision  of  Jan.  19,  1910,  File  9736-14). 


TORTS  : LIABILITY  OF  GOVERNMENT  FOR  TORTS  OF  ITS  EMPLOYEES. 

A board  of  investigation,  convened  to  inquire  into  a collision  between  a 
IT.  S.  Navy  truck  and  a privately  owned  car,  was  of  the  opinion  that  the 
Government  was  liable  for  the  damages  incurred.  Inasmuch  as  the  Govern- 
ment is  not  responsible  for  the  torts  of  its  employees,  held  that  the  aforesaid 
opinion  of  the  board  was  incorrect,  notwithstanding  the  provisions  of  the  act 
of  December  28,  1922  ( 42  Stat.  1066;  31  U.  S.  C.,  sec.  215),  providing  for  the 
consideration  by  the  head  of  each  executive  department  and  establishment  of 
claims  in  such  cases  where  the  amount  involved  is  not  in  excess  of  $1,000 
(File:  NY3/A17-25  (350121),  Feb.  7,  1935,  approved  Feb.  26,  1935). 
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[P.  3]  CLEMENCY : recommendation  for,  approved. 

SENTENCES : mitigation  of — dismissal  to  loss  of  numbers. 

Lieutenant  Edward  J.  O’Kane,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  [P.  4]  Navy  Yard,  New  York, 
N.  Y.,  on  March  6,  1935,  and  was  found  guilty  by  plea  of  the  following  charges : 

Charge  /.—Absence  from  station  and  duty  after  leave  had  expired; 

Charge  II. — Drunkenness ; 

Charge  III. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs. : 1, 
not  proved;  2,  disobedience  of  lawful  order — proved  by  plea). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

The  members  of  the  court  unanimously  recommended  the  accused  to  the 
clemency  of  the  reviewing  authority  “in  view  of  the  fact  that  this  i3  the  first 
offense  of  the  accused  in  a service  of  more  than  sixteen  years  and  especially  in 
view  of  the  excellent  record  of  the  accused.” 

On  March  15,  1935,  the  Chief  of  the  Bureau  of  Navigation  stated,  in  part,  as 
follows : 

“In  view  of  Lieutenant  O’Kane’s  excellent  professional  record  and  the 
unanimous  recommendation  for  clemency,  and  furthermore  in  view  of  the 
fact  that  this  is  his  first  offense,  it  is  recommended  that  the  sentence  in  this 
case  be  mitigated  to  the  loss  of  100  numbers  in  his  grade.” 

On  March  18,  1935,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence  in  this  case.  However,  in  view  of  the  recommendation 
of  the  Chief  of  the  Bureau  of  Navigation  the  sentence  was  mitigated  to  the 
loss  of  one  hundred  numbers  in  grade. 


1.  EVIDENCE : opinion — court  procedure  of  state. 

2.  JUDICIAL  NOTICE : laws  of  a state. 

3.  AFFIDAVITS : admission  in  evidence. 


An  accused  was  charged  with  “Fraudulent  enlistment,”  the  specification 
alleging  that  he  fraudulently  enlisted  “by  falsely  representing  that  no  judge  or 
jury  had  ever  found  him  guilty  of  a crime.” 

The  accused  offered  in  evidence  a letter  which  purported  to  have  been  written 
by  a parole  officer  of  the  State  of  California,  setting  forth  the  circumstances  of 
the  accused’s  commitment  to  the  State  industrial  school  for  minor  offenders  and 
the  procedure  under  which  such  offenders  are  placed  on  parole.  This  letter 
further  set  forth  that  upon  successful  completion  of  a parole  period  no  criminal 
charges  would  stand  recorded  against  the  accused.  The  court  received  this 
letter  in  evidence  over  an  objection  which  the  judge  advocate  made  on  the  ground 
that  it  expressed  an  opinion. 

[P.  5]  (1,  2)  It  did  not  appear  from  the  record  that  so  much  of  the  letter 

as  purported  to  set  forth  the  court  procedure  for  disposing  of  juvenile  offenders 
and  their  records  was  admissible  under  any  exception  to  the  general  rule  against 
opinion  evidence  (N.  C.  & B..  1923,  secs.  421  to  427).  It  is  not  proper  or  neces- 
sary to  introduce  evidence  for  the  purpose  of  proving  the  law  of  a State  in 
which  a court  martial  is  sitting  (citing  Naval  Digest,  1916,  p.  317,  “Judicial 
notice,”  par.  5,  “Laws  of  a State”;  N.  C.  & B.,  1923,  sec.  530).  Accordingly, 
held  that  the  court  erred  in  admitting  this  document  in  evidence. 

(3)  The  aforesaid  letter  was  open  to  a further  objection.  As  an  unsworn  ex 
parte  statement  it  was  clearly  inadmissible  (N.  C.  & B.,  1923,  sec.  388).  Accord- 
ingly, the  judge  advocate  of  the  court  should  have  objected  on  that  ground  to 
its  introduction  in  evidence,  and,  in  the  absence  of  an  objection  by  the  Judge 
advocate,  it  was  the  duty  of  the  court  to  reject  such  evidence  (C.  M.  O.  2,  192U, 

p.  7.  “Affidavits”).  , . ... 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence  m this  case 
were  held  legal  (File:  MM-Locke,  Lester  E/A17-20  (350116),  March  20,  1935, 
approved  March  27,  1935). 
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FINDINGS:  exceptions  and  substitutions — specification  as  found  proved 

ALLEGING  ENTIRELY  SEPARATE  OFFENSE  FROM  THAT  CHARGED;  FINDING  SET  ASIDE. 

An  accused  was  charged  with  “Scandalous  conduct  tending  to  the  destruction 
of  good  morals,”  the  second  specification  of  which  alleged,  in  effect,  that  the 
accused,  whose  duty  it  was  to  type  questions  for  the  examination  for  promotion 
of  candidates  among  the  enlisted  personnel  in  the  engineering  department  of 
the  ship,  attempted  to  extort  from  one  of  the  candidates  the  sum  of  $5  for  an 
advance  copy  of  said  questions.  The  court  in  its  finding  on  this  specification 
made  certain  exceptions  and  substitutions.  As  found  proved  by  the  court,  it 
alleged,  in  effect,  that  the  accused,  whose  duty  it  was  to  type  questions  for  the 
examination  for  promotion,  etc.,  in  violation  of  a lawful  order  of  his  superior 
officer,  furnished  an  advance  copy  of  said  questions  to  one  of  the  candidates. 
Thus,  as  found  proved,  the  second  specification  set  forth  an  offense  in  the  nature 
of  “Disobeyiug  the  lawful  order  of  his  superior  officer.” 

The  authority  of  a court  martial  to  make  exceptions  and  substitutions  in  its 
findings  does  not  justify  the  conviction  of  the  accused  of  an  offense  entirely 
separate  and  distinct  in  its  nature  from  that  charged  or  specified  (N.  C.  & B., 
1923,  sec.  681,  and  note  65  thereunder). 

In  view  of  the  foregoing,  the  finding  on  the  second  specification  of  the  charge 
was  set  aside  (File:  MM-Dahner,  Morris  A/A17-20  (350108),  Feb.  18,  1935, 
approved  Feb.  27,  1935). 


[P.  6]  PERJURY:  proof  of:  sufficiency  of  extrajudicial  confession. 

An  accused  was  convicted  of  “Scandalous  conduct  tending  to  the  destruction 
of  good  morals”  (3  specs.).  The  third  specification  alleged  the  offense  of  perjury 
in  that  the  accused  was  charged  with  having  given  testimony  before  a board  of 
investigation  in  which  he  denied  any  participation  in  the  matter  under  investi- 
gation. Subsequent  to  the  completion  of  the  board  of  investigation,  the  accused 
made  a confession  which  was  reduced  to  writing  and  sworn  to  by  him  as  to 
his  part  in  the  matter  which  said  board  of  investigation  had  inquired  into.  That 
confession  was  directly  contrary  to  the  matter  testified  to  by  him  before  the 
board  of  investigation. 

In  prosecution  for  perjury  it  has  long  been  settled  that  not  only  must  the  guilt 
of  the  accused  be  established  beyond  a reasonable  doubt,  as  in  other  criminal 
cases,  but  that  the  falsity  of  the  matter  sworn  to  by  him  must  be  proved  by  direct 
and  positive  evidence  (citing  G.  M.  O.  10,  1925,  p.  14).  Such  proof  is  inadequate 
which  consists  merely  of  a signed  statement  of  the  accused  containing  matter 
contrary  to  that  previously  sworn  to  by  him.  In  this  connection  it  is  stated  in 
Ruling  Case  Law,  volume  21,  section  16,  page  271,  that : 

“A  conviction  for  perjury  cannot  be  sustained  merely  on  the  contradictory 
sworn  statements  of  the  defendant,  but  the  state  must  prove  which  of  the 
two  statements  is  false  and  must  show  that  statement  to  be  false  by  other 
evidence  than  the  contradictory  statement.” 

In  the  case  of  United  States  v.  Mayer , 26  Fed.  Cas.  1225,  case  No.  15,753,  the 
court  held  (quoting  syllabus)  : 

“Upon  an  indictment  for  perjury,  an  affidavit  of  the  defendant’s  directly 
contradicting  the  one  upon  which  the  perjury  is  assigned,  is  not  sufficient 
evidence  of  the  falsity  of  the  latter.” 

In  Bauman  v.  Feist  et  al.,  107  Fed.  83,  85,  the  court  said  : 

“Where  one  makes  a statement  not  under  oath,  and  afterwards  contradicts 
that  statement  under  oath,  his  statement  under  oath  is  not  proved  to  be 
false  by  proof  that  he  made  the  contradictory  statement  not  under  oath.  This 
would  be  the  rule  even  if  both  statements  were  under  oath.  Dr.  Wharton 
states  the  rule  in  these  terms : ‘When  the  defendant  has  made  two  distinct 
statements  under  oath,  one  directly  the  reverse  of  the  other,  it  is  not 
enough  to  produce  the  one  in  evidence  to  prove  the  other  to  be  false.’  ” 

Even  as  late  as  1932  the  Federal  rule  was  stated  showing  that  independent 
evidence  must  be  given  in  corroboration  of  a defendant’s  extrajudicial  confession 
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in  order  to  establish  a charge  of  perjury  against  him.  In  Jordan  v.  United  States, 
60  Fed.  (2d)  4,  the  court  held  (quoting  syllabus)  : 

“Independent  evidence,  supporting  defendant’s  extrajudicial  admission 
or  confession,  need  not  be  so  full  and  complete  as  to  [P.  7]  establish 
commission  of  crime  unaided ; proof  of  extrinsic  circumstances,  which,  with 
defendant’s  admission,  satisfy  jury  of  his  guilt  beyond  reasonable  doubt, 
being  sufficient.” 

In  the  case  under  consideration,  the  prosecution,  in  so  far  as  the  offense  of 
perjury  alleged  in  the  third  specification  was  concerned,  introduced  only  the 
extrajudicial  confession  of  the  accused.  In  view  of  the  fact  that  there  was  no 
corroboration  of  this  confession  in  the  record,  the  finding  on  the  third  specification 
of  the  charge  was  disapproved  (File:  MM-Hauck,  Emile  H/A17-20  (341228), 
Feb.  27,  1935,  approved  March  12,  1935). 


SENTENCES : solitary  confinement  on  bread  and  water — approved  over  cer- 
tificate OF  MEDICAL  OFFICER  THAT  EXECUTION  THEREOF  WOULD  PRODUCE  SERIOUS 
INJURY  TO  HEALTH  OF  ACCUSED  ; DECK  COURT. 

In  a case  where  an  accused  was  sentenced  by  deck  court  to  solitary  confinement 
on  bread  and  water  for  15  days  with  full  ration  every  third  day,  the  medical 
officer  to  whom  the  case  was  referred  before  being  finally  acted  upon  certified  that 
he  was  of  the  opinion  that  execution  of  the  sentence  would  produce  serious 
injury  to  the  health  of  the  accused.  However,  the  convening  authority  approved 
the  sentence  and  it  was  assumed  that  its  execution  became  effective  the  same 
date. 

In  view  of  the  mandatory  provisions  of  section  110,  Naval  Courts  and  Boards, 
which  are  applicable  in  the  case  of  deck  courts  as  indicated  in  section  981, 
Naval  Courts  and  Boards,  1923,  the  Navy  Department  could  not  understand 
the  considerations  which  governed  the  convening  authority  in  his  action  approv- 
ing the  sentence  in  this  case.  An  appropriate  explanation  of  the  convening 
authority’s  action  in  this  respect  was  requested  (File:  MM-Ordener,  Alec 
M/A17-22  (350314),  March  14,  1935). 


SETTING  ASIDE : finding  and  sentence  disapproved — evidence  insufficient 

TO  SUPPORT  CONVICTION  ; SUMMARY  COURT  MARTIAL. 

An  accused  was  tried  and  found  guilty  by  summary  court  martial  on  a speci- 
fication which  alleged  that  he  “did,  on  or  about  January  23,  1935,  while  said 
ship  was  firing  target  practice,  on  board  said  ship,  while  regularly  detailed  and 
stationed  on  duty  as  a loader  of  a gun’s  crew  of  said  ship  at  the  time  and 
place  aforesaid,  without  authority  leave  his  station  before  being  regularly 
relieved.” 

From  the  record  it  appeared  that  during  the  night  of  January  23,  1935,  four 
runs  were  made  during  a night  spotting  battle  practice.  Inasmuch  as  all  gun’s 
crews  were  definitely  secured  by  the  control  officer  for  the  first  and  second  run 
it  must  have  been  the  intention  of  the  pleader  to  allege  the  offense  as  occurring 
during  [P.  8]  either  the  third  or  fourth  run.  The  evidence  did  not  clearly 
show’  on  which  of  these  runs,  if  either,  the  accused,  after  having  been  stationed 
on  duty  as  a loader,  left  his  station  without  authority.  In  fact,  there  was 
positive  evidence  to  the  effect  that  the  accused  never  manned  his  station  at 
the  beginning  of  any  run,  and  that  he  was  not  in  his  assigned  loading  position 
at  the  time  the  gun  fired  on  runs  three  and  four.  One  prosecution  witness 
testified  that  the  accused  was  at  the  gun  at  the  beginning  of  the  second  run. 
This  witness’  testimony  indicated  a confusion  in  his  mind  as  to  w’hich  run  he 
definitely  saw  the  accused  at  the  gun,  but  inasmuch  as  lie  affirmatively  stated 
it  was  the  second  run,  it  was  not  considered  that  his  testimony  could  be  con- 
strued as  meaning  the  third  or  fourth  run.  Thus  it  appeared  that  the 
prosecution  did  not  establish  the  necessary  allegation  that  the  accused  was 
stationed  at  the  gun  at  the  time  in  question. 

There  was  other  evidence  in  the  record  to  the  effect  that  the  accused  was 
seen  in  the  vicinity  of  the  gun  after  the  third  run,  and  that  he  stated  he  was 
.at  the  gun  at  this  time.  Assuming  that  this  evidence  was  sufficient  to  establish 
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that  the  accused  was  properly  stationed  at  his  gun,  the  record  was  still  negative 
as  to  the  question  of  his  being  relieved  without  authority.  Concerning  this 
latter  question,  the  record  indicated  that  after  the  third  run  the  running  lights 
were  turned  on  and  that  the  accused  was  in  the  vicinity  of  the  gun  when  the 
gun  was  secured  by  the  gun  captain.  There  was  no  evidence  to  establish  that 
the  accused  was  not  properly  relieved. 

In  view  of  the  foregoing,  held  that  the  evidence  in  this  case  was  not  sufficient 
to  sustain  a finding  of  guilty.  Accordingly,  the  Secretary  of  the  Navy  directed 
that  the  finding  and  sentence  be  disapproved  (File:  MM-Kinney,  Robert 
C/A17-21  (350325),  March  25,  1935). 


1.  SETTING  ASIDE : findings  on  two  specifications  of  charge  disapproved — 

MATERIAL  ALLEGATIONS  NOT  PROVED. 

2.  CHALLENGES : member  of  court  by  accused — order  of,  with  reference  to 

RANK. 

(1)  An  accused  was  convicted  of  two  charges,  the  first  being  “Scandalous 
conduct  tending  to  the  destruction  of  good  morals”  (4  specs.).  The  third  speci- 
fication under  charge  I alleged  that  the  accused,  well  knowing  that  his  where- 
abouts on  the  night  of  October  31,  1934,  were  being  investigated  by  an  officer 
of  the  Marine  Corps  in  connection  with  an  investigation  being  conducted  by 
the  said  officer,  did,  “on  or  about  November  3,  1934,”  attempt  to  induce  another 
enlisted  man  to  make  a false  statement  to  the  investigating  officer  to  the  effect 
that  he  had  been  with  the  accused  at  the  tavern,  near  the  town  of  Triangle, 
Va.,  during  the  night  of  October  31,  1934,  although  the  accused  knew  that  this 
enlisted  man  had  not  been  with  him  at  the  time  and  place  stated. 

[P.  9]  The  fourth  specification  contained  allegations  of  a similar  nature 
to  those  contained  in  the  third  specification,  except  that  a different  enlisted  man 
was  named  as  the  one  whom  the  accused  attempted  to  induce  to  make  the  false 
statement,  the  place  where  this  enlisted  man  was  asked  to  say  he  saw  accused 
was  different,  and  the  date  of  the  offense  was  alleged  as  November  9,  1934, 
instead  of  November  3,  1934. 

The  investigating  officer  referred  to  in  the  specifications  wras  placed  on  the 
stand  and,  in  answer  to  a question  presented  by  the  court,  stated  that  he  had 
not  implicated  the  accused  in  his  mind  with  the  affair  under  investigation 
until  about  the  middle  of  November,  and  in  answer  to  specific  questions,  stated 
that  he  had  not  been  investigating  the  whereabouts  of  the  accused  either  about 
November  3,  1934,  or  on  November  9,  1934. 

The  third  specification  contained  as  one  of  its  allegations  the  statement  that 
the  accused  “did  on  or  about  November  3,  1934  * * * well  knowing  that 

his  whereabouts  on  the  night  of  October  31,  1934,  were  being  investigated  by 
one  Robert  Y.  Rhea,  then  a colonel,  U.  S.  Marine  Corps  (the  witness  above 
referred  to)  * * * .”  The  fourth  specification  also  contained  a like  allega- 

tion except  that  the  date  alleged  was  November  9,  1934. 

It  is  apparent  that  the  prosecution  did  not  prove  one  of  the  material  allega- 
tions in  each  of  the  third  and  fourth  specifications  of  charge  I,  namely,  the 
allegations  set  forth  above.  On  the  contrary,  the  court  by  its  questioning  of 
the  investigating  officer,  Colonel  Rhea,  proved  the  impossibility  of  the  allegations 
in  question  being  true.  If  the  investigations  were  not  conducted  as  alleged  in 
the  specifications,  then  manifestly  the  accused  could  have  no  knowledge  of  such 
since  they  were  nonexistent. 

In  view  of  the  above,  the  findings  on  the  third  and  fourth  specifications  of 
charge  I were  disapproved. 

(2)  The  accused  in  this  case  challenged  two  members  of  the  court,  a colonel 
and  a captain,  U.  S.  Marine  Corps,  in  that  order.  The  order  in  which  these 
two  members  were  challenged  was  not  in  accordance  with  prescribed  procedure 
inasmuch  as  when  more  than  one  member  is  to  be  challenged  the  junior  should 
be  challenged  first  (sec.  626,  N.  C.  & B.,  1923).  Subject  to  these  remarks,  the 
proceedings  were  held  legal  (File:  MM-Killingsworth,  John  C/A17-20  (341228), 
Feb.  11,  1935,  approved  March  12,  1935). 
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[P.  10]  CLAIMS:  naval  personnel;  effects  lost  or  damaged — forced  landinq 

of  airplane;  “shipwreck  or  other  marine  disaster”  construed. 

While  engaged  in  an  experimental  flight  from  the  naval  air  station,  Anaeostia, 
and  while  at  an  altitude  of  about  1,000  feet,  an  officer  of  the  Navy  who  was 
piloting  a Navy  airplane  detected  a slight  odor  of  gasoline.  Although  no 
free  gasoline  was  observed  in  the  cockpit,  he  immediately  opened  the  cabin 
hood  over  the  cockpit  and  at  the  same  time  started  to  make  a glide  with  the 
intention  of  landing  alongside  the  dock  at  Indian  Head,  Md.,  in  order  to  make 
an  examination  as  to  the  cause  of  the  gasoline  odor.  When  he  had  reached 
an  altitude  of  about  500  feet  he  observed  that  the  floor  of  the  cockpit  was 
suddenly  covered  with  a large  quantity  of  free  gasoline.  He  immediately 
reached  for  the  switch  to  stop  the  engine,  but  the  gasoline  exploded  and  filled 
the  entire  cockpit  with  flames.  Due  to  the  combination  of  circumstances  existing 
it  was  impossible  for  the  pilot  to  jump  with  his  parachute  and  consequently 
he  had  to  bring  the  plane  to  rest  as  best  he  could  in  order  to  minimize  the 
hazard  to  the  personnel.  The  airplane  struck  the  water  on  the  extreme  for- 
ward bottom  of  the  pontoon  and  was  demolished  by  the  impact,  sinking  at 
once. 

Claim  was  submitted  by  the  pilot  for  reimbursement  for  personnel  effects  lost 
or  destroyed  in  the  above  disaster. 

Held,  that  the  above  accident  clearly  constituted  a “shipwreck  or  other 
marine  disaster”  within  the  meaning  of  the  act  of  October  6,  1917  (34  U.  S.  C.,  sees. 
981-982)  as  amended  by  the  act  of  March  3,  1927  (TJ.  S.  C.,  Sup.  VII,  title  34, 
sec.  983).  As  it  further  appeared  that  claimant  was  in  no  way  responsible  for 
the  accident,  he  can  legally  be  compensated  for  such  articles  included  in  his 
claim  and  in  such  amounts  as  the  Chief  of  the  Bureau  of  Navigation  considers 
proper  within  the  limitations  expressed  in  the  above  act  of  October  6,  1917 
(File:  00/L19  ( 350306),  March  21,  1935). 


COMMISSARY  STORES:  persons  authorized  to  make  purchases  from — vet- 
erans’ administration  patients. 

Held,  that  under  the  provisions  of  law  as  contained  in  U.  S.  Code,  title  34, 
section  536,  the  following  classes  of  Veterans’  Administration  patients  are 
entitled  to  naval  commissary  store  privileges,  provided  that  such  patients  are 
honorably  discharged  officers  or  enlisted  men  of  the  Army,  Navy,  or  Marine 
Corps,  [P.  11]  and  provided  further  that  they  are  also  receiving  medical  treat- 
ment from  the  Veterans’  Administration : 

(a)  Totally  disabled  patients  who  are  receiving  care  in  a private  domicile  in 
the  form  of  an  attendant  or  aide  paid  by  the  Veterans’  Administration ; 

(h)  The  same  class  of  patients,  except  that  the  attendant  or  aide  is  the 
wife  or  other  relative  of  the  patient  and  receives  compensation  through  increased 
allowances  granted  the  patient  for  this  purpose. 

(File:  JF/L11-3  (16)  (311021-1),  March  16,  1935,  citing  Op.  J.  A.  G., 

approved  by  Sec.  Navy,  Dec.  7,  1931,  File:  JF/L11-3  (16)  (311021),  C.  M.  O. 
12.  1931,  p.  21). 


COMMISSION:  staff  corps  officer  advanced  in  same  grade  and  rank. 

Question  as  to  whether  a new  commission  may  be  issued  to  an  officer  of  the 
Dental  Corps  of  the  Navy,  in  view  of  the  fact  that  he  was  advanced  in  rank 
under  the  authority  of  the  act  of  Congress  of  May  7,  1934  (48  Stat.  Part  p. 

The  officer  in  question  was  given  a commission  under  date  of  March  15,  19o2, 
covering  his  promotion  to  dental  surgeon  in  the  Navy  with  the  rank  of  lieutenant 
commander  to  rank  from  June  4,  1931,  which  was  the  date  of  rank  °*  bls  lme 
running  mate.  The  purpose  and  effect  of  the  act  of  May  7,  1934,  supia,  so 
far  as  this  officer  was  concerned,  was  to  advance  him  several  numbers  m the 
same  grade  and  rank  in  which  he  was  serving  at  the  time  of  its  enactment, 
placing  him  in  the  position  he  would  have  held  had  he  been  regularly  com- 
missioned in  the  Navy  at  the  time  he  qualified  for  appointment  m the  Denta 
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.Corps.  He  was  assigned  a new  running  mate,  whose  date  of  rank  was  June 
2,  1927.  As  this  did  not  involve  appointment  to  a new  office  as  contemplated 
by  article  II,  section  2,  clause  2 of  the  Constitution,  it  was  wholly  within  the 
power  of  Congress  and  a new  appointment  involving  nomination  to  and  con- 
firmation by  the  Senate,  was  not  required  (citing  File:  OR-Nicholson,  Milton 
F/P17-2  ( 260629),  July  24,  1926;  Wood  v.  U.  8.,  107  U.  S.  414;  20  Op.  Atty.  Gen. 
,358;  31  Op.  Atty.  Gen.  80).  Not  only  was  a new  commission  not  required  in 
this  case,  but  held  that  such  action  was  not  authorized.  All  that  appeared  to 
be  required  was  a notification  to  the  officer  that  in  accordance  with  the  pro- 
visions of  the  above  Act  he  had  been  advanced  to  a specified  position  on  the 
list  of  Dental  Surgeons  with  the  rank  of  lieutenant  commander,  and  that  the 
date  of  rank  would  be  considered  to  be  June  2,  1927  (File;  OO-Weigester, 
.Charles  S/P17-1  (341210),  March  5,  1935). 


[P.  12]  MISCONDUCT:  fighting — started  by  injured  man  as  result  of 

WORDS  USED  BY  ANOTHER;  JUSTIFICATION. 

An  enlisted  man  named  Baker,  who  received  a compound  fracture  of  the 
left  ethmoid  as  the  result  of  a fight  with  another  enlisted  man  named  Martin, 
stated  that  Martin  was  attempting  to  break  into  the  commissary  issuing  room 
of  which  Baker  was  in  charge;  that  when  he  caught  Martin  trying  to  force 
the  lock  and  questioned  him  about  what  he  was  doing  there,  Martin  called 
him  a vile  name,  which  he  repeated  when  Baker  told  him  he  wouldn’t  “take 
that  off  of  anyone.”  Baker  stated  that  he  then  hit  Martin  and  the  fight  started 
in  which  he  was  injured. 

An  investigation  of  the  above  incident  indicated  that  no  profane  or  obscene 
language  was  used  by  Martin;  that  his  attempted  entry  into  the  issuing  room 
was  in  line  of  his  duty,  and  that  both  men  were  at  fault  in  fighting. 

Even  accepting  the  statement  of  Baker  as  establishing  the  true  facts  in  the 
ease,  he  would  be  guilty  of  misconduct  in  connection  therewith  since  he 
admitted  that  he  struck  Martin  when  the  latter  had  made  no  attempt  to  strike 
or  otherwise  assault  him.  The  Navy  Department  has  held  that  mere  provoca- 
tive words  do  not  justify  an  assault  (citing  File  29372-356:  D-3,  Mar.  30,  1926; 
N.  C.  & B.,  1923,  sec.  235;  see  also  C.  M.  O.  1,  1932,  p.  16).  Therefore,  Baker 
was  at  fault  in  provoking  a brawl,  and  the  injury  sustained  by  him  must 
be  held  to  have  resulted  from  his  own  misconduct. 

In  view  of  the  foregoing,  held  that  the  disability  here  under  consideration 
was  the  result  of  Baker’s  own  misconduct  (File:  MM-Baker,  Athol  W/P2-5 
(2)  (350305) , March  26,  1935) . 


NAVAL  RESERVE : volunteer  naval  reserve — military  leave,  officer  per- 
forming TRAINING  DUTY  UNDER  AN  “AUTHORIZATION  FOR  TRAINING  DUTY”  ', 
“UNDER  ORDERS”  CONSTRUED  AS  USED  IN  SECTION  36  OF  THE  NAVAL  RESERVE  ACT 
OF  1925. 

Section  36  of  the  Naval  Reserve  Act  of  February  28,  1925  (34  U.  S.  C.,  sec. 
768),  provides  in  part  as  follows : 

“That  all  officers  and  employees  of  the  United  States  or  of  the  District  of 
Columbia,  who  are  members  of  the  Naval  Reserve,  shall  be  entitled  to 
leave  of  absence  from  their  respective  duties,  without  loss  of  pay,  time  or 
efficiency  rating,  on  all  days  during  which  they  are  employed,  under 
orders,  on  training  duty  for  periods  not  to  exceed  fifteen  days  in  any  one 
calendar  year.” 

Held,  that  by  the  term  “under  orders”  as  used  in  the  above-quoted  portion 
of  section  36  of  the  Naval  Reserve  Act,  Congress  contemplated  any  instructions 
issued  in  pursuance  of  law  under  which  officers  of  the  Naval  Reserve  are 
officially  and  regularly  assigned  to  training  duty,  regardless  of  the  term  used 
to  describe  these  instructions ; therefore,  that  a Volunteer  Naval  Reserve 
[P.  13]  officer  who  performs  training  duty  under  an  “authorization  for  train- 
ing duty”  issued  in  accordance  with  regulations  is  legally  entitled  to  military 
leave  authorized  by  this  section  (File:  OB/P16-3  (350130),  March  13,  1935, 
considering  sec.  35  of  the  Naval  Reserve  Act  (34  U.  S.  C.,  sec.  811),  and 
sec.  10  of  the  same  act  (34  U.  S.  C.,  sec.  758)  ; also,  Naval  Reserve  circular 
jetter  of  April  21, 1927,  par.  3). 
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OFFICERS  OF  THE  NAVY : retention  on  active  list  by  designation  of 

SELECTION  BOARD — OFFICERS  OF  THE  LINE  SELECTED  AND  PROMOTED  AFTER  OFFICERS 

JUNIOR  TO  THEM  HAVE  BEEN  SELECTED  AND  PROMOTED. 

Section  7 of  the  act  of  March  3,  1931  (46  Stat.  1484;  U.  S.  C.,  Sup.  VII,  title 
34,  sec.  286e),  provides  in  part — 

“That  the  selection  board  may  in  any  fiscal  year  designate  for  retention 
on  the  active  list  until  the  end  of  the  next  fiscal  year  any  officer  who  has 
lost  numbers  or  precedence  and  has  been  promoted  after  suffering  such 
loss.” 

Held,  that  under  the  above  provision,  an  officer  of  the  line  of  the  Navy  who 
has  been  selected  for  and  promoted  to  a given  rank  after  officers  junior  to 
him  have  been  so  selected  by  an  earlier  board  or  boards  and  been  promoted,  may 
be  designated  by  a selection  board  for  retention  on  the  active  list  until  the 
end  of  the  fiscal  year  next  after  that  in  which  he  would  otherwise  become 
ineligible  for  selection  for  any  rank  (File:  OL/P17-2  (350122),  March  18, 
1935,  considering  hearings  before  House  Naval  Committee,  sundry  naval  legis- 
lation, 70th  Cong.,  1st  sess.,  1927-28). 

c.  M.  O.  4—1935 

[P.  3]  ARGUMENTS : irregular — pacts  not  in  evidence  basis  of. 

Lieutenant  Calvin  W.  Schaeffer,  Supply  Corps,  U.  S.  Navy,  was  tried  by 
general  court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval 
air  station,  Pensacola,  Fla.,  on  March  25,  1935,  and  was  convicted  of  the 
following  charges : 

Charge  I. — Neglect  of  duty  ( 5 specs. ) . 

Charge  II. — Violation  of  a lawful  regulation  issued  by  the  Secretary  of  the 
Navy  (5  specs. — failing,  as  officer  in  charge  of  ship’s  store,  to  report  losses  dis- 
covered by  him  in  the  grocery  department  thereof. ) 

The  court  sentenced  the  accused  to  lose  ten  numbers  in  his  grade. 

On  April  10,  1935,  the  Judge  Advocate  General,  in  reviewing  the  record  of 
proceedings  in  this  case,  noted  that  the  court  permitted  counsel  to  make  up 
his  argument  almost  entirely  of  material  facts,  contained  in  the  statement  of 
the  accused  and  of  other  material  facts  also  not  introduced  in  evidence.  In  this 
connection,  he  stated  as  follows : 

“A  statement  of  an  accused  not  under  oath  and  not  subject  to  cross- 
examination  by  the  prosecution  ‘cannot  legally  be  [P.  4]  acted  upon 
as  evidence  by  the  court,  nor  can  it  be  a vehicle  of  evidence’  (N.  C.  & B., 
sec.  665).  This  limitation  on  the  consideration  to  be  given  a statement 
by  the  court  was  apparently  not  realized  by  the  counsel  for  the  accused  in 
view  of  his  argument,  which  was  partly  based  on  facts  contained  in  such 
statement.  Argument  of  counsel  cannot  properly  embrace  any  matter  of 
fact  as  to  which  there  has  been  no  evidence  (N.  C.  & B.,  sec.  669),  ajnd 
since  there  was  no  evidence  in  the  record  as  to  the  facts  alleged  by  the 
accused  in  his  statement,  reference  thereto  by  counsel  was  not  permissible. 

“Argument  of  counsel  should  be  confined  by  the  court  to  the  facts  adduced 
in  the  case  and  while  it  is  true  that  a reasonable  latitude  should  be  allowed 
him  in  his  argument,  such  argument  should  not  be  used  for  the  purpose  of 
introducing  averments  of  material  facts  which,  if  properly  presented,  would 
be  evidence  (Sec.  669,  Naval  Courts  and  Boards).” 

Subject  to  the  above-quoted  remarks,  the  Judge  Advocate  General  expressed 
the  opinion  that  the  proceedings,  findings,  and  sentence  were  legal. 

On  April  15,  1935,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  sentence,  and  the  remarks  of  the  Judge  Advocate  General. 
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CHARGES  AND  SPECIFICATIONS:  evidence  establishing  more  serious 

OFFENSE  THAN  ONE  ALLEGED;  AIDING  PRISONER  TO  ESCAPE — ESSENTIAL  ELEMENTS. 
SAME:  DUPLICATION  OF  CHARGES — FINDING  ON  ONE  CHARGE  AND  SPECIFICATION 

THEREUNDER  SET  ASIDE. 

All  accused  was  found  guilty  of  two  charges:  (I)  Striking  his  superior  officer 
while  in  the  execution  of  the  duties  of  his  office,  and  (II)  Conduct  to  the 
prejudice  of  good  order  and  discipline. 

The  specification  under  charge  II  alleged  that  the  accused  did — 

“on  or  about  February  19,  1935,  on  a public  street  in  the  city  of  San  Fran- 
cisco, California,  wilfully,  maliciously,  and  without  justifiable  cause,  assault 
one  Donald  T.  Bayley,  then  a coxswain,  U.  S.  Navy,  in  an  attempt  to  rescue 
and  assist  in  the  escape  of  one  William  Donnelly,  then  a private,  U.  S. 
Marine  Corps,  from  the  custody  of  the  said  Bayley  who  was  then  and 
there  on  duty  as  a member  of  the  naval  shore  patrol  in  San  Francisco, 
California,  and  who  was  then  and  there  holding  the  said  Donnelly  under 
arrest.” 

[P.  5]  It  was  believed  that  the  pleader  in  drawing  up  the  specification  under 
charge  II,  quoted  in  part  above,  attempted  to  allege  an  offense  under  section 
291,  Naval  Courts  and  Boards,  1923,  dealing  with  “aiding  escape  of  a person 
under  arrest.”  The  evidence  in  the  case  showed  the  existence  of  an  attempt 
to  aid  in  the  escape  of  a prisoner  and  a proper  specification  could  have  been 
drawn  covering  such  attempt.  However,  the  specification  as  drawn  in  this 
case  alleged  as  the  gravamen  of  the  offense  an  assault,  with  the  further  allega- 
tion of  the  attempt  to  rescue  a prisoner  as  a matter  in  aggravation  of  the 
assault. 

The  specification  of  charge  X alleged  a battery  (striking)  growing  out  of 
the  same  transaction  and  based  on  the  same  incident  as  involved  in  the  speci- 
fication of  charge  II.  In  view  of  the  fact  that  the  battery  alleged  in  the  speci- 
fication of  charge  I included  an  assault  (C.  M.  O.  2,  1929,  p.  9),  which  latter 
was  made  the  basis  of  the  offense  alleged  in  the  specification  of  charge  II, 
and  in  view  of  the  fact  that  the  specification  of  charge  II  failed  to  meet  the 
requirements  of  the  provisions  of  section  291,  Naval  Courts  and  Boards,  1923, 
the  findings  on  charge  II  and  the  specification  thereunder  were  set  aside  (File: 
MM- Anderson,  Eugene  C/AIT-20  (350314,  April  19,  1935,  approved  April  25, 
1935). 


COURT:  JUDGE  OF  FACT;  REQUEST  OF  CONVENING  AUTHORITY  THAT  COURT  BE  RECON- 
VENED FOR  PURPOSE  OF  RECONSIDERING  FINDING  NOT  GRANTED;  SUMMARY  COURT 

MARTIAL. 

The  convening  authority  of  a summary  court  martial  withheld  his  action  on 
the  proceedings  and  acquittal,  pending  a request  to  the  Secretary  of  the  Navy 
for  authority  to  reconvene  the  court  to  reconsider  its  finding.  His  reason  for 
making  this  request  was  that  he  felt  the  court  had  erred  in  weighing  the  evi- 
dence before  it  to  such  an  extent  as  to  result  in  a miscarriage  of  justice  by  its 
finding. 

It  is  the  prerogative  and  the  duty  of  the  court  to  weight  the  evidence  pre- 
sented to  it.  It  has  been  repeatedly  held  in  effect  by  the  Navy  Department 
that  the  court,  having  personally  heard  the  witnesses,  is  ordinarily  more  com- 
petent to  arrive  at  the  facts  from  the  evidence  presented  than  is  a reviewing 
authority,  and  accordingly  is  the  judge  of  fact  (citing  C.  M.  O.’s  10,  1931,  p.  15 
and  7,  1932,  p.  14).  After  a court  has  arrived  at  a finding  as  a result  of  its 
determination  of  the  facts  established  by  the  evidence,  the  question  for  the 
reviewing  authority  is  whether  there  is  sufficient  evidence  to  support  such  a 
finding,  not  whether  an  opposite  finding  would  have  been  justified  [P.  6] 
(citing  C.  M.  O.  4,  1930,  p.  7).  Even  if  the  conclusion  reached  by  the  court 
was  erroneous  in  the  mind  of  the  convening  authority  there  was  no  error 
committed  by  the  court  “in  weighing  the  evidence  to  such  an  extent”  as  to 
arrive  at  that  result  in  a case  such  as  this  where  there  was  sufficient  evidence 
to  justify  the  court’s  finding. 

In  view  of  the  foregoing,  the  request  of  the  convening  authority  was  not 
granted,  and  the  record  was  returned  for  his  action  (File:  MM-Cotteen  Walter 
F/A17-21  (350404),  April  4,  1935). 
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MISSING  SHIP:  essential  elements  of  offense — intent ; deck  court. 
SETTING  ASIDE:  proceedings  and  finding — specification  fatally  defective 

A deck  court  specification  alleged,  in  part,  that  the  accused — 

“while  so  serving  on  board  the  U.  S.  S.  Omaha,  well  knowing  that  said 
ship  was  due  to  sail  on  or  about  March  9,  1935,  did,  on  said  date,  without 
authority,  miss  said  ship  when  she  sailed  as  aforesaid.” 

This  specification  did  not  meet  the  requirements  of  the  sample  specification 
set  out  in  section  272,  Naval  Courts  and  Boards,  1923,  Change  No.  7,  from 
which  it  will  be  seen  that  deliberate  intent  is  one  of  the  essential  elements 
of  the  offense  of  missing  ship.  Note  78  of  the  same  section  provides — 

“Where  deliberate  intent  does  not  exist,  the  offense  should  be  charged 
as  absence  over  leave  or  absence  without  leave,  alleging  as  a matter  of 
aggravation  the  fact  that  the  accused  missed  the  sailing  of  his  ship  as  shown 
in  sec.  248,  charge  II,  spec.  1.” 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  proceed- 
ings and  finding  on  this  specification  be  set  aside  (File:  MM-Figueroa,  Valeri- 
ano/A17-22  (350418),  April  18,  1935). 


APPROPRIATIONS : merger  of  specific  with  general — expenditure  of  funds 

FROM  LATTER  FOR  EXTENSION  OF  PROJECT  FOR  WHICH  SPECIFIC  APPROPRIATION 

ORIGINALLY  made;  (NAVAL  AMMUNITION  DEPOT,  HAWTHORNE,  NEV.). 

The  acquisition  of  lands  for  ammunition  storage  facilities,  Hawthorne,  Nev., 
was  authorized  and  appropriated  for  by  the  act  of  May  29,  1928  (45  Stat.  908), 
and  the  unexpended  [P.  7]  balance  of  the  appropriation  was  transferred  to 
and  merged  with  the  appropriation  7X204,  Public  Works,  Bureau  of  Yards  and 
Docks,  as  provided  by  the  act  of  June  30,  1932  (47  Stat.  435-6].  Held,  that 
the  expenditure  of  funds  from  this  appropriation  may  legally  be  made  for 
extinguishment  of  certain  private  land  holdings  within  the  boundaries  of  the 
Naval  Ammunition  Depot  Reservation  in  order  to  safeguard  the  water  supply 
thereof  (File:  NT1-13/N1-13  (350228),  April  4,  1935). 


CONVENING  AUTHORITY:  court  martial — flag  officer  in  chief  command 

PERMANENTLY  DETACHED  BEFORE  BEING  RELIEVED. 

A court  of  inquiry  recommended  that  a certain  officer  be  brought  to  trial 
by  court  martial.  The  convening  authority,  commander  Minecraft  and  senior 
officer  present  afloat,  Hawaiian  waters,  stated  that  he  was  the  only  officer 
present  afloat  empowered  to  order  trial  by  general  court  martial;  that  he  was 
under  orders  which  required  him  to  report  as  commander  Destroyers,  Scout- 
ing Force ; and  that  since  no  successor  who  was  empowered  to  convene  general 
courts  martial  would  then  be  in  Hawaiian  waters,  his  departure  from  the 
Hawaiian  area  precluded  bringing  the  officer  in  question  to  trial  by  general 
court  martial  in  accordance  with  the  approved  recommendation.  Therefore, 
the  commander  Minecraft  had  addressed  a private  reprimand  to  the  aforesaid 
officer. 

In  connection  with  the  above  action  of  the  convening  authority  pointed  our 
that  under  the  conditions  specified,  the  officer  who  succeeded  to  command  of 
the  Minecraft  was  empowered  to  convene  a general  court  martial  (citing  art. 
172  (1),  Navy  Regulations,  1920;  File:  OO-Percival,  Raymond  C/A17-24 
(350403),  April  24,  1935,  approved  May  9,  1935). 


LEASES : execution  of  new  lease  providing  for  increased  rental,  where  old 

LEASE  CONTAINED  OPTION  TO  RENEW  AT  SAME  RATE. 

Lease  agreement  under  which  the  Navy  Department  was  occupying  a build- 
ing at  Aberdeen,  Wash.,  provided  that  the  building  in  question  was  to  be  used 
for  training  of  U.  S.  Naval  Reserve,  at  a rental  of  $50  per  month.  It  also 
contained  an  option,  whereby  the  Government  might  renew  the  lease  at  the 


1960  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  4—1935] 


same  monthly  rental.  The  lessor  agreed  to  furnish  upkeep,  heat,  light,  insur- 
ance, janitor  service,  telephone,  and  water. 

[P.  8]  Question  presented  as  to  whether  the  Navy  Department  could  approve 
a new  lease  at  $65  per  month  instead  of  the  rental  of  $50  per  month  provided 
for  in  the  existing  lease.  It  was  stated  that  at  the  time  the  lease  on  the 
premises  in  question  was  first  executed  in  its  present  form  (1932),  the  Fifth 
Fleet  Division  was  the  only  organization  which  contemplated  using  the  armory, 
and  this  use  would  have  been  only  one  or  at  most  two  evenings  per  week. 
Since  that  time,  the  lease  was  renewed  from  year  to  year  in  the  same  form. 
During  this  period  there  was  established  a unit  of  the  Naval  Communication 
Reserve  which  used  the  armory  for  drill  and  meeting  purposes,  and  it  was  also 
used  by  Company  K,  Third  Battalion,  25th  Marine  Reserves,  as  an  armory. 
This  resulted  in  the  building  being  used  about  six  nights  per  week  with  a 
corresponding  increase  in  the  amount  of  electricity  used.  Therefore,  the  addi- 
tional rent  proposed  was  intended  to  compensate  the  lessor  for  this  increased 
cost  of  heating  and  lighting. 

Held,  that  generally  lease  instruments,  wherein  the  Government  is  desig- 
nated as  the  lessee  with  an  option  to  renew  and  which  contain  no  provision 
authorizing  an  increased  rental,  may  not  be  modified  to  provide  for  a rental 
in  excess  of  that  specified  in  the  effective  lease  (citing  Ops.  J.  A.  G.  of  June 
19,  1934  and  July  27,  1934,  File  QR/EG40/L4r-3  (17)  (340608)  ; 4 Comp.  Gen. 
403;  8 Comp.  Gen.  169).  Accordingly,  the  lease  here  under  consideration 
could  not  be  canceled  and  a new  lease  at  an  increased  rental  substituted  there- 
for in  order  to  compensate  the  lessor  for  the  increased  cost  of  heat  and  light 
due  to  the  occupancy  of  the  premises  by  the  Marine  Corps  Reserves.  However, 
the  lease  did  not  contemplate  that  the  premises  would  be  used  by  the  Marine 
Corps  Reserves,  and  if  they  were  using  the  premises  without  the  consent  or 
permission  of  the  lessor,  then  their  further  occupancy  might  be  prevented  by 
reason  of  the  fact  that  such  occupancy  was  not  provided  for  in  the  lease.  On 
the  other  hand,  there  would  be  no  legal  objection  to  a separate  arrangement 
between  the  owner  of  the  premises  and  the  Marine  Corps  for  the  cost  of  extra 
heat  and  light  occasioned  by  the  use  of  the  premises  when  such  use  would  not 
interfere  with  the  use  by  the  U.  S.  Naval  Reserve  under  the  terms  of  the 
effective  lease  (File:  QR/EG48/L4-3  (17)  (350318),  April  8,  1935). 


LINE  OF  DUTY : suicide  ; insanity. 

An  officer  of  the  Navy  committed  suicide  by  shooting  himself  with  a shotgun. 
He  left  a note  to  his  commanding  officer,  indicating  that  he  intended  to  com- 
mit suicide  and  complaining  about  [P.  9]  inability  to  sleep,  a confused  state 
of  mind,  inability  to  concentrate,  and  resulting  worry  about  the  ship  and  himself. 

His  commanding  officer  testified  before  the  board  of  inquest  that  his  rela- 
tions on  board  ship  with  deceased  had  been  exceptionally  pleasant  and  that 
he  had  been  well  satisfied  with  his  performance  of  his  duties,  having  only 
recently  submitted  a routine  fitness  report  on  him,  in  which  he  had  given  the 
deceased  officer  excellent  marks  and  comments  of  praise.  The  commanding 
officer  did  testify,  however,  that  during  the  few  weeks  preceding  his  death,  he 
had  appeared  very  worried  and  had  suffered  from  lapses  of  memory  which  neces- 
sitated repetitions  of  instructions  to  him.  These  occurrences  appeared  to  cause 
the  officer  to  become  remorseful.  The  testimony  of  the  commanding  officer  was 
substantially  corroborated  by  a first  cousin  of  deceased,  whom  he  called  on  fre- 
quently. This  cousin  further  stated  that  deceased  had  complained  of  insomnia 
and  loss  of  appetite. 

Upon  a consideration  of  the  evidence  adduced  in  this  case,  held  that  the  de- 
ceased officer  was  insane  at  the  time  he  committed  suicide  and  that  this  condi- 
tion was  incident  to  his  service  and  therefore,  that  his  death  was  incurred  in 
line  of  duty  (File:  OO-McCarthy,  Harold  E/A17-27  ( 350206),  April  30,  1935). 


MEDALS  AND  DECORATIONS:  Cuban  medal  of  the  veterans  of  the  spanish- 

AMERICAN  WAR ACCEPTANCE  OF  AND  WEARING  BY  AMERICAN  CITIZENS. 

Decree-Law  No.  S67  of  the  Republic  of  Cuba  creates  a medal  to  be  granted 
bv  the  President  of  the  Republic  of  Cuba,  on  proposal  of  the  Secretarv  of  State 
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thereof,  to  every  person  who  shall  prove  that  he  rendered  services  in  the  armed 
forces  of  the  United  States,  or  its  auxiliary  corps  or  organizations,  during  the 
Spanish-American  War. 

Question  as  to  whether  or  not  American  citizens  and  American  territorials 
who  are  eligible  for  the  award  of  this  medal  may  legally  accept  same,  and  if  so, 
will  they  be  allowed  to  wear  it  with  their  other  decorations  or  medals  received 
either  from  the  U.  S.  Government  or  by  law  from  her  representatives. 

There  is  no  provision  of  law  prohibiting  the  acceptance  of  foreign  decora- 
tions by  American  citizens  because  of  their  status  as  such.  A restriction  upon 
the  acceptance  of  foreign  decorations  by  the  classes  of  persons  described  therein 
is  found  in  the  Constitution  of  the  United  States,  article  I,  section  9,  clause  8, 
which  provides : 

“No  title  of  nobility  shall  be  granted  by  the  United  States : And  no  person 
holding  any  office  of  profit  or  trust  under  [P.  10]  them,  shall,  without  the 
consent  of  the  Congress,  accept  of  any  present,  emolument,  office,  or  title, 
of  any  kind  whatever,  from  any  king,  prince,  or  foreign  state.” 

Enlisted  men  of  the  Navy,  including  naval  reservists,  are  included  within  the 
restriction  of  this  provision  of  the  Constitution  (citing  Op.  J.  A.  G.,  approved  by 
Sec.  Navy,  May  7,  1934,  File  MM/P14-2  (340326)— C.  M.  O.  5,  1934,  p.  19). 

The  act  of  January  31,  1881  (21  Stat.  604;  5 U.  S.  C.,  sec.  115),  provides  that 
foreign  decorations  conferred  upon  any  officer  of  the  United  States,  civil,  naval, 
or  military,  shall  be  tendered  through  the  Department  of  State,  but  that  delivery 
thereof  shall  not  be  made  by  the  Department  of  State  unless  so  authorized  by 
Congress.  Since  the  constitutional  restriction  on  accepting  foreign  decorations 
applies  to  enlisted  men,  it  follows  that  the  statute  prescribing  the  mode  of 
accepting  such  decorations  is  also  applicable  to  them. 

In  view  of  the  foregoing,  held  that  American  citizens  not  coming  within 
article  I,  section  9,  clause  8 of  the  Constitution,  supra,  may  accept  the  medal  in 
question  at  the  present  time.  Further  held,  that  officers  and  enlisted  men  of 
the  Navy,  whether  active  or  retired,  and  including  officers  and  men  in  the  Naval 
Reserve,  do  fall  within  that  restriction  of  the  Constitution  and  cannot  accept 
said  medal  except  in  the  manner  prescribed  by  the  act  of  January  31,  1881, 
referred  to  above. 

The  only  prohibition  relative  to  the  wearing  of  foreign  decorations  is  also  con- 
tained in  the  act  of  January  31,  1881,  supra,  which,  as  embodied  in  the  United 
States  Code  (title  5,  sec.  114),  reads  as  follows: 

“Except  as  otherwise  provided  in  chapter  33  of  title  10,  no  decoration,  or 
other  thing,  the  acceptance  of  which  may  be  authorized  by  consent  of  Con- 
gress, by  any  officer  of  the  United  States,  from  any  foreign  government, 
shall  be  publicly  shown  or  exposed  upon  the  person  of  the  officer  so  receiving 
the  same.” 

(The  exceptions  referred  to  pertain  to  medals  and  other  decorations  awarded 
to  officers  and  men  by  allies  of  the  United  States  in  the  World  War.) 

In  view  of  the  above-quoted  provision  of  the  act  of  January  31,  1881,  held, 
that  those  persons  eligible  for  the  award  of  the  Cuban  medal  in  question  who 
are  officers,  active  or  retired,  of  the  United  States,  including  naval  reservists, 
within  the  meaning  of  that  act,  may  not  wear  this  medal  under  any  conditions, 
while  those  not  coming  under  that  classification  may  wear  the  same  without 
restriction  (File:  MM  (1)/P15  (10)  (350314),  April  10,  1935). 


[P.  11]  MISCONDUCT:  automobile  accident — evidence  of  intoxication; 

reckless  driving. 

An  enlisted  man  of  the  Navy  died  as  the  result  of  injuries  received  in  an 
automobile  accident  which  occurred  about  10:20  p.  in.,  February  1,  1935,  while 
he  was  returning  to  the  naval  operating  base,  Norfolk,  Va.  It  appeared  that 
the  deceased  had  borrowed  an  automobile  belonging  to  another  enlisted  man 
for  the  purpose  of  returning  to  the  base.  While  traveling  along  Hampton 
Boulevard,  the  automobile  struck  a telephone  pole  and  bounded  into  the  path 
of  an  oncoming  trolley  car,  colliding  head  on  with  the  trolley  car. 

Testimony  of  witnesses  before  the  board  of  inquest  established  that  the 
deceased  had  “two  or  three”  drinks  of  whisky  shortly  before  the  accident. 
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Thftt  this  caused  intoxication  was  to  some  extent  indicated  by  the  testimony 
of  one  witness,  who  described  the  deceased  as  sick,  but  who  could  not  be 
sure  that  it  was  from  drinking.  From  a blood  analysis,  however,  the  alco- 
holic content  was  such  as  to  indicate  definite  intoxication. 

The  deceased’s  driving  of  the  car  in  a reckless  manner  constituted,  in 
itself,  an  act  which  might  well  be  considered  misconduct,  considering  that  the 
road  was  good,  and  that  there  was  no  traffic  to  contend  with.  Coupled  with 
the  strong  evidence  of  intoxication,  held  that  death  of  this  man  was  the  result 
of  his  own  misconduct  (File:  MM-Faris,  Burton  M/A17-27  ( 350213),  April  9, 
1935,  approved  April  24,  1935). 


MISCONDUCT  AND  LINE  OF  DUTY : death  from  burns — violation  of 

SAFETY  PRECAUTIONS  WHILE  HANDLING  GASOLINE. 

An  enlisted  man  was  smoking  a cigarette  while  washing  the  anchor  housing 
of  a mine  with  gasoline.  The  gasoline,  which  was  in  an  open  container,  became 
ignited  from  the  cigarette.  The  man’s  clothing  caught  on  fire,  resulting  in 
second-degree  burns,  from  which  he  later  died. 

Safety  precautions  were  posted,  and  the  men  had  been  instructed  with 
regard  to  handling  inflammable  materials. 

The  act  of  handling  a highly  inflammable  substance  such  as  gasoline  in  the 
manner  in  which  deceased  did,  in  violation  of  safety  precautions,  and  with 
an  utter  disregard  for  his  own  safety,  and  the  safety  of  the  lives  and  prop- 
erty of  others,  amounted  to  more  than  mere  carelessness.  Accordingly,  held 
that  death  in  this  case  occurred  not  in  the  line  of  duty,  and  was  the  result  of 
the  man’s  own  misconduct  (File:  MM-Haymons,  Thomas  W/A17-27  (350312), 
April  12,  1935,  approved  April  25,  1935). 


[P.  12]  MISCONDUCT  AND  LINE  OF  DUTY:  suicide— heavy  indebtedness 

AS  MOTIVE ; PRESUMPTION  AS  TO  SANITY. 

An  officer  of  the  Marine  Corps  committed  suicide  by  shooting  himself  with 
a Colt  .45  caliber  service  automatic  pistol. 

Evidence  before  the  board  of  inquest  in  this  case  established  the  facts  that 
deceased  was  $30,000  in  debt,  and  that  he  had  given  a number  of  worthless 
checks.  There  was  no  evidence  of  mental  disease  in  the  case,  and  the  deceased 
appeared  to  have  been  normal  under  these  circumstances. 

The  Navy  Department  has  held,  in  a long  line  of  cases,  that  all  persons  are 
presumed  to  be  sane  until  the  contrary  is  shown;  that  while  suicide  is  evi- 
dence of  insanity,  it  is  not  enough  of  itself  to  overcome  this  presumption;  and 
that  additional  evidence  of  insanity  must  relate  to  mental  disease  in  some 
form  or  other.  On  the  evidence  presented  in  this  case,  held  that  the  deceased, 
though  worried,  was  sane;  that  he  took  what  appeared  to  him  to  be  the 
easier  way,  if  not  the  only  way,  out  of  his  troubles;  and  that,  accordingly, 
death  occurred  not  in  the  line  of  duty,  and  was  the  result  of  his  own  mis- 
conduct (File:  00/A17-27  (350202),  Feb.  25,  1935,  approved  April  23,  1935). 


NAVAL  RESERVE : honorary  retired  list — active  duty  pay  ; comptroller 

general’s  decisions. 

It  is  the  opinion  of  the  Comptroller  General  that  officers  placed  on  the 
“honorary  retired  list  of  the  Navy  Reserve  without  pay  or  allowances  upon 
reaching  the  age  of  sixty-four  years”  under  section  19  of  the  Naval  Reserve  Act 
of  February  28,  1925  (43  Stat.  1085;  34  U.  S.  C.,  sec.  767),  are  not  obligated 
to  render  any  service,  and  are  not  entitled  to  any  pay  or  allowances  by  reason 
of  such  status;  and  that,  upon  being  so  placed  on  the  honorary  retired  list, 
they  cease  to  be  officers  of  the  Naval  Reserve  for  all  practical  purposes  and, 
therefore,  may  not  legally  be  ordered  to  active  duty  and  receive  pay  therefor 
(Comptroller  General’s  decision  of  April  27,  1935,  No.  A-61369;  see  in  this 
connection  Op.  J.  A.  G.  approved  by  Sec.  Navy,  Oct.  18,  1934,  File:  OB/P16-3 
(340830),  C.  M.  O.  10,  1934,  p.  13). 
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PUBLIC  PROPERTY:  sale  of,  to  private  individual  fob  use  in  commercial 

ENTERPRISE.  (WATER  FROM  GOVERNMENT  PLANT.) 

Question  as  to  the  authority  to  sell  water  to  a private  individual  for  use 
in  a restaurant  and  canteen  to  be  established  on  private  property  adjoining 
Marine  Corps  rifle  range,  Camp  Wesley  Harris,  Washington. 

[P.  13]  The  person  who  was  proposing  to  open  the  restaurant  referred  to 
above  was  a sergeant  major,  Fleet  Marine  Corps  Reserve.  State  regulations 
required  that  such  an  establishment  be  equipped  with  running  water  and  the 
only  source  from  which  running  water  could  be  furnished  was  from  the  rifle 
range  well. 

It  was  shown  that  the  canteen  in  question  was  to  be  operated  for  the  use 
of  service  personnel  only  and  would  conform  to  such  regulations  as  might  be 
prescribed  by  the  commanding  officer  of  the  marine  barracks.  However,  while 
such  an  establishment  would  be  a convenience  to  the  Marine  Corps  personnel, 
and  was  considered  desirable  by  the  commanding  officer  of  the  marine  barracks, 
it  was  not  indicated  that  it  was  a real  necessity  to  the  conduct  of  the  activities 
of  the  rifle  range,  so  that  a consideration  to  the  United  States  would  pass  by 
the  granting  of  the  desired  permission. 

The  well  from  which  it  was  proposed  to  furnish  the  water  was  built  by  the 
Marine  Corps  on  leased  land  and  the  expenses  of  its  operation  are  paid  from 
Marine  Corps  appropriations. 

Held , that  on  the  basis  of  the  facts  presented  as  set  forth  above,  the  sale  of 
water  from  a well  that  was  built  and  is  being  operated  from  appropriated  moneys 
to  a private  individual  for  a purely  commercial  enterprise  established  on  private 
property  is  not  legally  authorized  (File:  KP90/N26-6  (350304),  April  6,  1935, 
distinguishing  Navy  Dept,  decision  of  April  11,  1930;  File:  KP94/N26-6  ( 290812), 
C.  M.  O.  4,  1930,  p.  17;  considering  Marine  Corps  Manual,  art.  20-36  (2)  ; sec. 
3678,  Revised  Statutes  (31  U.  S.  C.,  sec.  628),  and  the  following  decisions  con- 
struing same:  4 Comp.  Dec.  441;  6 Comp.  Dec.  955;  15  Comp.  Dec.  178;  Navy 
Dept,  decision  of  Nov.  27,  1928;  File:  L,  11-8/NP9  (280913),  C.  M.  O.  11,  1928, 
P-  14). 


SENTRY:  (a)  gunshot  wound  inflicted  on  enlisted  man  failed  to  ac- 
knowledge REPEATED  CHALLENGES — STATUS  AS  TO  LINE  OF  DUTY  AND  MISCONDUCT  \ 
(&)  ARREST  OF  ENLISTED  MAN  BY — WHAT  CONSTITUTES  REASONABLE  FORCE;  (c) 
HOMICIDE — RESPONSIBILITY  OF  MILITARY  GUARD  DISCUSSED. 

Evidence  adduced  before  a board  of  investigaiion  appeared  to  establish  the 
following  facts : Howard  A.  Spivey,  pharmacist’s  mate,  third  class,  U.  S.  Navy, 
was,  on  February  14,  1935,  attached  to  the  U.  S.  S.  Omaha,  then  at  Puget  Sound 
Navy  Yard.  On  the  above  date  he  proceeded  to  the  quarters  occupied  by  a 
lieutenant  commander,  U.  S.  Navy,  and  with  the  permission  of  this  officer’s  wife, 
called  upon  the  maid  employed  there,  leaving  the  quarters  at  about  11 : 35  p.  m. 
He  had  no  specific  authority  to  be  in  this  part  of  the  yard,  which  was  a restricted 
zone.  Due  [P.  14]  to  previous  reports  of  prowlers,  sentries  had  been  warned 
to  be  vigilant  in  keeping  unauthorized  persons  clear  of  this  area,  as  their  orders 
required  them  to  do.  Spivey,  in  uniform,  was  observed  in  this  restricted  zone 
by  Sergeant  Philip  R.  Hade,  U.  S.  Marine  Corps,  then  on  duty  as  sergeant  of  the 
guard  in  charge  of  the  State  Street  gate.  Hade  ordered  Spivey  to  come  to  the 
gate.  Instead  of  obeying,  Spivey  moved  away.  Hade  then  challenged  Spivey, 
calling  “Halt.”  Spivey  did  not  acknowledge  the  challenge,  but  started  to  run, 
whereupon  Hade  called  his  relief  to  take  charge  of  the  gate  and  pursued  Spivey 
for  a distance  of  about  700  yards,  calling  “Halt”  several  times  and  firing  four 
shots  from  his  service  pistol  into  the  ground.  As  Spivey  was  approaching  build- 
ing number  84  in  the  industrial  section  of  the  Navy  Yard,  Hade  fired  a fifth  shot 
in  his  direction.  This  shot  struck  Spivey  in  the  head  and  fractured  his  skull. 
Hade  immediately  sent  for  medical  assistance,  and  reported  the  circumstances 
to  proper  authority.  An  operation  was  performed  on  Spivey,  and  at  last  reports 
he  was  improving  daily,  though  still  in  a dangerous  condition. 

On  the  above  facts,  the  board  was  of  the  opinion  that  Hade  acted  in  per- 
formance of  his  duty  as  a member  of  the  guard ; that  he  fired  at  Spivey  under 
the  performance  of  an  obligation  to  prevent  his  escape  by  any  means  in  his 
power  and  that  he  was  engaged  in  the  commission  of  a lawful  act  and  that 
he  acted  with  due  caution  and  circumspection.  The  board  was  of  the  opinion, 
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further,  that  the  responsibility  for  the  gunshot  wound  rested  with  Spivey 
because  he  was  in  a restricted  area  and  when  challenged  fled  from  the 
challenging  sentry. 

The  special  orders  for  Hade’s  post  required  him  to  “carry  out  Navy  Yard 
Regulations  as  to  passes  that  affect  this  gate  and  all  General  Orders  for 
Sentinels.”  Navy  Yard  Regulations  specify  that  sentries  and  patrols  “will 
arrest  suspicious  persons  discovered  wandering  about  the  yard  at  night.” 

Order  Number  6,  General  Orders  for  Sentinels,  requires  a sentinel  “to  re- 
ceive, obey,  and  pass  on  to  the  sentinel  who  relieves  me  all  orders  from  the 
commanding  officer,  field  officer  of  the  day,  officer  of  the  day,  and  officers  and 
petty  officers  of  the  guard  only” ; and  the  officer  of  the  day  had,  on  this  very 
day,  cautioned  the  members  of  the  guard  at  all  gates  about  loiterers  in  the 
yard  and  in  restricted  areas.  There  can  be  no  question,  therefore,  of  Hade's 
authority  to  make  the  arrest.  It  was  his  duty  to  do  so. 

Article  8,  paragraph  17,  Articles  for  the  Government  of  the  Navy,  provides 
for  the  punishment  by  court  martial  of  any  person  in  the  Navy  who  “refuses, 
or  fails  to  use,  his  utmost  exertions  to  detect,  apprehend,  and  bring  to  pun- 
ishment all  [P.  15]  offenders,  or  to  aid  all  persons  appointed  for  that  pur- 
pose.” Section  247,  Naval  Courts  and  Boards,  1923,  amplifies  this  provision 
by  stating  that  “utmost  exertions”  is  to  be  understood  in  a reasonable  sense 
with  reference  to  the  circumstances  of  the  particular  case.  Other  than  this 
general  limitation  imposed  upon  him,  it  appears  that  Hade  was  placed  on 
guard,  with  pistol  and  ammunition,  and  given  no  specific  instructions  as  to 
when  and  under  what  circumstances  to  use  them. 

Had  there  been  specific  orders  to  fire  in  this  case  the  general  rule  laid 
down  in  United  States  v.  Clark,  31  Fed.  710,  would  apply,  this  rule  being  that 
a homicide  would  be  excusable  if  committed  by  a military  guard,  without 
malice,  and  in  the  performance  of  his  supposed  duty  as  a soldier,  unless  it 
was  manifestly  beyond  the  scope  of  his  authority,  or  was  such  that  a man 
of  ordinary  sense  and  understanding  would  know  that  it  was  illegal.  See 
also  In  re  Fair,  100  Fed.  149. 

Commenting  on  this  same  point,  namely,  the  extent  to  wThich  a military 
guard  is  protected  by  his  orders,  the  court  in  McCall  v.  McDowell , 1 Abb.  212, 
15  Fed.  Cas.  No.  8673,  said : 

“Between  an  order  plainly  legal  and  one  palpably  otherwise  * * * 

there  is  a wide  middle  ground,  where  the  ultimate  legality  and  propriety 
of  orders  depends  or  may  depend  upon  circumstances  and  conditions,  of 
which  it  cannot  be  expected  that  the  inferior  is  informed  or  advised. 
In  such  cases,  justice  to  the  subordinate  demands,  and  the  necessities 
and  efficiency  of  the  public  service  require,  that  the  order  of  the  superior 
should  protect  the  inferior ; leaving  the  responsibility  where  it  properly 
belongs — upon  the  officer  who  gave  the  command.” 

That  the  wilful  killing  of  a soldier  by  a military  guard  on  duty  is  not  neces- 
sarily a justifiable  homicide  is  illustrated  by  the  case  of  United  States  v.  Carr, 
1 Woods  480,  25  Fed.  Cas.  No.  14732,  but  regarding  the  responsibility  of  such 
a guard,  and  his  duty  to  carry  out  orders,  the  court  in  McCall  v.  McDowell, 
supra,  went  on  to  say : 

“The  first  duty  of  a soldier  is  obedience  and  without  this  there  can  be 
neither  discipline  nor  efficiency  in  the  Army.  If  every  subordinate  officer 
and  soldier  were  at  liberty  to  question  the  legality  of  the  orders  of  the  com- 
mander, and  obey  them  or  not  as  he  may  consider  them  valid  or  invalid, 
the  camp  would  be  turned  into  a debating  school,  where  the  precious 
moment  for  action  would  be  wasted  in  wordy  conflict  between  the  advocates 
of  conflicting  opinions.” 

See  in  this  connection  Digest  J.  A.  G.  Army  opinions  1895,  pp.  486  and  487 ; 
Manley  v.  State,  62  Tex.  Cr.  R.  392,  137  S.  W.  1137 ; [P.  16]  and  United  States 
v.  Lipsett,  156  Fed.  65.  See  also  C.  M.  O.  37,  1915,  in  which  many  of  the  above 
citations  appear. 

The  weight  of  authority  is  to  the  effect  that  due  to  the  difference  in  legal 
relationship  of  the  parties,  the  standard  set  by  the  civil  courts  should  not  be 
followed  by  military  authorities  much  less  be  binding  upon  them.  The  following 
remarks  appear  in  the  opinion  of  the  court  in  United  States  v.  Clark,  supra: 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937  19G5 


[C.  M.  O.  No.  4 — 1935] 

“It  would  be  extremely  unwise  for  the  civil  courts  to  lay  down  general 
principles  of  law  which  would  tend  to  impair  the  efficiency  of  the  military 
arm,  or  which  would  seem  to  justify  or  condone  conduct  prejudicial  to  good 
order  and  military  discipline.  An  army  is  a necessity — perhaps  I ought  to 
say  an  unfortunate  necessity — under  every  system  of  government,  and  no 
civilized  state  in  modern  times  has  been  able  to  dispense  with  one.  To 
insure  efficiency,  an  army  must  be,  to  a certain  extent,  a despotism.  Each 
officer,  from  the  general  to  the  corporal,  is  invested  with  an  arbitrary 
power  over  those  beneath  him,  and  the  soldier  who  enlists  in  the  army 
waives,  in  some  particulars,  his  rights  as  a civilian,  surrenders  his  personal 
liberty  during  the  term  of  his  enlistment,  and  consents  to  come  and  go  at 
the  will  of  his  superior  officers.  He  agrees  to  become  amenable  to  the 
military  courts,  to  be  disciplined  for  offenses  unknown  to  the  civil  law,  to 
relinquish  his  right  of  trial  by  jury,  and  to  receive  punishments  which, 
to  the  civilian,  seem  out  of  all  proportion  to  the  magnitude  of  the  offense.” 

In  quoting  the  above,  the  court  in  In  re  Fair , supra,  said : 

“The  wisdom,  expediency,  or  justness  of  the  military  laws,  rules,  and 
regulations  adopted  and  prescribed  by  the  United  States  are  no  concern 
of  the  state.  The  proper  enforcement  of  such  laws,  rules,  and  regulations 
cannot  be  measured  and  determined  by  state  laws.” 

Before  summing  up  this  case,  it  should  be  pointed  out  that  the  term  “military” 
as  used  herein  includes,  in  its  broad  sense,  “naval”  (Navy  Dept.  File  28478-329, 
June  26,  1923;  L.  R.  N.  A.  Sup.  1929,  p.  15).  Also,  because  of  the  fortunate 
circumstance  that  Spivey  did  not  die,  no  question  of  homicide  was  presented. 
For  this  reason,  however,  if  no  other,  it  appeared  an  opportune  time  to  point 
out  the  legal  consequences. 

From  a review  of  the  above  authorities  it  appears  that  the  statement  of  the 
court  in  United  States  v.  Clark , supra,  decided  in  1887,  that  “there  is  a singular 
and  almost  total  absence  of  authority  upon  the  subject  of  the  power  of  a military 
guard  in  time  of  peace,”  is  still  true.  Not  one  case  exactly  in  point  with  the 
present  case  was  found. 

[P,  17]  Hade  was  regularly  posted  as  an  armed  guard,  and  his  orders  re- 
quired him  to  do  certain  things.  By  implication  his  superior  officers  antici- 
pated the  possibility  of  his  encountering  such  circumstances  as  would  justify, 
if  not  require,  his  taking  a human  life  in  the  execution  of  his  orders,  and  he 
was  required  by  law  to  use  reasonable  force  under  any  circumstances.  He  saw 
a man  in  uniform,  in  the  middle  of  the  night,  in  a restricted  area,  which  area  he 
had  been  cautioned  to  guard  with  particular  vigilance.  He  quite  properly  inves- 
tigated, and  when  his  orders  were  not  obeyed,  quite  properly  challenged.  When 
Spivey  broke  into  a run,  Hade  took  the  time  to  turn  over  his  post  to  the  proper 
person,  and  naturally  suspecting  Spivey  of  having  been  in  this  area  for  no  good 
purpose,  gave  chase.  Under  these  circumstances  Hade  gave  additional  warning 
by  firing  four  shots  into  the  ground,  and  having  exhausted  every  other  means 
in  his  power,  fired  in  Spivey’s  direction.  Bearing  in  mind  these  circumstances, 
the  fact  that  Spivey  was  a member  of  a military  organization  and  on  notice 
that  a sentry’s  orders  must  be  obeyed  by  every  person  in  that  military  organ- 
ization, and  that  Hade  knew  this,  held,  that  the  force  be  used  in  making  the 
arrest  was  reasonable.  That  Spivey’s  original  offense  was  in  fact  a minor  one 
could  not  operate  to  change  the  situation  as  it  appeared  to  Hade,  and  that  a 
similar  situation  might  arise  following  the  commission  of  a serious  offense,  with 
the  sentry  not  daring  to  fire  because  of  the  consequences  to  himself,  appears 
undesirable. 

In  view  of  Spivey’s  disobedience  of  orders,  further  held  that  his  injuries  were 
incurred  not  in  the  line  of  duty  as  the  result  of  his  own  misconduct.  (See  sec. 
1028,  N.  C.  & B.,  1923;  File:  MM-Spivey,  Howard  A/A17-25  ( 350304),  April  8, 
1935,  approved  April  26,  1935). 
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[P.  4]  CHARGES  AND  SPECIFICATIONS : duplication  of  charges — attempt 

TO  COMMIT  AN  OFFENSE  CHARGED  AS  SEPARATE  OFFENSE,  WHERE  OFFENSE  ACTUALLY 

COMMITTED  BY  SAME  ACT. 

An  accused  pleaded  guilty  to  and  was  convicted  of  the  following  charges  and 
specifications : 

(I)  “Theft”  (stealing  a pay  station  telephone  valued  at  $29.60,  and  the  con- 
tents thereof  amounting  to  $1.30). 

(II)  “Scandalous  conduct  tending  to  the  destruction  of  good  morals”  (At- 
tempting to  steal  the  contents  of  the  coin  box  of  the  telephone  mentioned  in  the 
specification  of  charge  I). 

The  above  charges  were  preferred  to  provide  for  the  exigencies  of  proof.  One 
proved  actually  to  have  committed  an  offense  cannot  be  found  guilty  of  an  at- 
tempt to  commit  the  same  offense  by  the  same  act  (sec.  213,  Naval  Courts  and 
Boards,  1923).  Since  the  accused  was  convicted  of  charge  1 by  his  [P.  5] 
plea  of  guilty  thereto,  it  follows  that  he  cannot  also  be  convicted  of  the  lesser 
included  offense  covered  by  charge  II  (C.  M.  O.  7,  1932,  p.  9). 

In  view  of  the  foregoing,  the  proceedings  and  findings  on  charge  II  and  the 
specification  thereunder  were  set  aside  (File:  MM-Manning,  Chas.  B/A17-20 
(350408),  May  14,  1935,  approved  May  20,  1935). 


COUNSEL  FOR  ACCUSED:  naval  officers  of  foreign  navies;  policy 

REGARDING. 

Held,  that  from  a legal  standpoint,  there  is  no  objection  to  an  officer  of  a foreign 
Navy  acting  as  counsel  for  the  accused  before  a court  martial  in  the  U.  S.  Navy 
(citing  sec.  589,  N.  C.  & B.,  1923).  However,  further  held,  that,  as  a matter  of 
policy,  under  no  circumstances  should  a member  of  a foreign  naval  or  military 
establishment  be  allowed  to  act  as  a counsel  in  United  States  naval  court  martial 
proceedings  (File:  MM-Longley,  Cecil  N/A17-21  (350417),  May  14,  1935). 


SENTENCES : exceeding  legal  limitations — conduct  to  the  prejudice  of  good 

ORDER  AND  DISCIPLINE  (STRIKING  OF  CIVILIANS  ASHORE). 

An  accused  was  convicted  on  one  of  four  specifications  preferred  against  him 
under  the  charge  “Conduct  to  the  prejudice  of  good  order  and  discipline,”  said 
specification  alleging  a striking  of  civilians  ashore.  He  was  sentenced  to  reduc- 
tion in  rating,  confinement  for  twelve  months,  dishonorable  discharge,  and  acces- 
sories. 

In  accordance  with  the  provision  in  section  720,  Naval  Courts  and  Boards,  1923, 
relating  to  the  limitation  of  punishment  as  to  confinement,  with  corresponding 
accessories,  for  “Striking,  beating,  or  wounding,”  and  note  appearing  under  the 
offense  “Conduct  to  the  prejudice  of  good  order  and  discipline”  in  the  same  section, 
relating  to  similar  offenses,  the  limitation  of  punishment  as  to  confinement  in  this 
case  was  six  months.  Accordingly,  that  portion  of  the  sentence  relating  to  con- 
finement, with  corresponding  accessories,  in  excess  of  the  legal  limitation  of  six 
months,  was  set  aside  (File:  MM-Kline,  Jas/A17-20  (340730),  April  29,  1935,  ap- 
proved May  7,  1935). 


[P.  6]  APPROPRIATIONS:  authorization — exceeding  limit  of  cost  fob 

PUBLIC  WORKS. 

Congress,  after  passing  the  Emergency  Relief  Appropriation  Act,  approved  April 
8,  1935  (Pub.  Res.  No.  11,  74th  Cong.),  specifically  authorized  the  President  to 
proceed  with  the  construction  of  an  “aircraft  storehouse  building  and  accessories” 
at  the  naval  air  station,  San  Diego,  Calif.,  “at  a cost  not  to  exceed”  $140,000. 

Question  presented  as  to  whether  the  sum  of  $140,000  for  this  work  could  be 
exceeded,  the  additional  funds  to  be  obtained  from  the  emergency  relief  funds. 
It  was  explained  that  this  work  would  cost  more  than  originally  estimated  due 
to  the  necessity  for  using  unskilled  labor  from  relief  rolls. 
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Under  the  Constitution  it  is  the  function  of  Congress  to  provide  and  maintain  a 
Navy.  There  would  seem  to  be  no  doubt  that  Congress  may  do  this  in  the  form 
of  general  authorizations  and  appropriations  from  which  allocations  may  be 
made  by  the  President  for  naval  as  well  as  other  purposes.  This  was  done  in 
this  instance  by  passage  of  the  Emergency  Relief  Appropriation  Act,  cited  above. 
However,  after  passing  this  act,  specific  exercise  by  Congress  of  its  constitutional 
function  was  contained  in  an  act  (Pub.,  No.  36,  74th  Cong.)  approved  April  15, 
1935,  seven  days  after  the  approval  by  the  President  of  the  Emergency  Relief 
Appropriation  Act  of  1935. 

Upon  the  above  facts,  held  that  the  limit  of  cost  fixed  by  the  aforesaid  act  of 
April  15,  1935,  is  binding  upon  the  President  in  the  absence  of  later  legislation, 
and  accordingly  that  the  funds  made  available  by  the  Emergency  Relief  Ap- 
propriation Act  of  1935  may  not  be  used  in  excess  of  $140,000  for  this  particular 
project  (File:  P14-2  (1/35),  May  29,  1935,  approved  May  31,  1935). 


CLAIMS:  PERSONAL  EFFECTS  OF  DECEASED  OFFICER  LOST  IN  DISASTER  TO  U.  S.  8. 

MACON — RIGHT  OF  WIDOW  TO  REIMBURSEMENT. 

An  officer  of  the  Navy  lost  his  life  in  a disaster  to  the  U.  S.  S.  Mocon,  and 
claim  was  submitted  by  his  widow  for  reimbursement  for  personal  effects  of  the 
deceased  officer  which  were  lost  at  that  time. 

Evidence  obtained  before  the  naval  court  of  inquiry  convened  to  inquire  into 
the  loss  of  the  above  dirigible  showed  that  as  a result  of  forces  unknown  the 
after  part  of  said  ship  was  damaged  to  such  an  extent  that  the  entire  ship  became 
a total  loss.  Held  [P.  7]  that  the  destruction  of  the  U.  S.  S.  Macon  consti- 
tuted a “shipwreck  or  other  marine  disaster”  within  the  meaning  of  the  act  of 
October  6,  1917  (34  U.  S.  C.,  secs.  981-982),  as  amended  by  the  act  of  March  3, 
1927  (34  U.  S.  C.,  Sup.  VII,  sec.  983),  and  that  there  was  no  fault  or  negligence 
on  the  part  of  the  officer  referred  to  above  in  connection  with  this  disaster. 

In  view  of  the  foregoing,  the  officer  himself,  had  he  not  been  killed,  would  have 
been  entitled  to  reimbursement  for  loss  of  personal  effects  under  the  terms  of  the 
above-cited  act  of  October  6,  1917,  as  amended.  However,  the  law  limits  the 
authority  in  such  cases  to  the  reimbursement  of  officers,  enlisted  men,  and  others 
in  the  naval  service  for  loss  of  personal  effects  and  does  not  authorize  the  reim- 
bursement of  the  heirs  of  such  officer,  enlisted  men,  or  others  in  the  naval  service 
for  such  losses  (citing  10  Comp.  Gen.  525). 

In  this  case  the  officer’s  death  and  loss  of  property,  for  which  claim  was  sub- 
mitted by  his  widow,  occurred  simultaneously.  Under  these  circumstances,  held 
that  the  claimant  might  not  legally  be  reimbursed  for  such  articles  of  personal 
property  included  in  her  claim  (File:  MM/L19  ( 350328),  May  25,  1935). 


MEDICAL  TREATMENT : retired  naval  personnel — hospitalization  or  domi- 
ciliary care  by  veterans’  administration  ; checkage  OF  PAY  FOR  rations. 

While  under  the  law  checkage  of  one  hospital  ration  is  authorized  against  the 
pay  of  retired  officers  and  enlisted  men  for  each  day  any  such  retired  officer  or 
enlisted  man  is  in  receipt  of  hospital  or  domiciliary  care  in  a “Navy  hospital” 
under  authority  of  the  Navy  Department  or  when  admitted  to  “other  Government 
hospitals”  by  and  at  the  expense  of  the  Navy  Department  (citing  sec.  4812, 
Revised  Statutes  (24  U.  S.  C.,  sec.  16)  ; act  of  Jan.  19,  1929  (45  Stat.  1090  ; 24 
U.  S.  C.,  Sup.  VII,  sec.  31)),  held,  that  under  the  present  state  of  the  law,  the 
Navy  Department  cannot  legally  deduct  from  the  pay  of  retired  officers  or  enlisted 
men  the  value  of  one  hospital  ration  for  each  day  any  such  retired  officer  or 
enlisted  man  is  in  receipt  of  hospital  or  domiciliary  care  in  a Veterans’  Adminis- 
tration facility,  to  which  he  has  been  admitted  after  application  to  and  approval 
by  the  Veterans’  Administration  (File:  OR/L16-4  (4)  (350425),  May  10,  1935) 
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MISCONDUCT:  injury  sustained  as  result  of  unprovoked  attack  on  poijce 

OFFICER. 

Where  it  was  shown  that  an  enlisted  man  of  the  Navy  assaulted  and  struck 
a police  officer  in  Nice,  France,  without  justification  or  excuse,  and  the  police 
officer,  in  defending  himself,  shot  the  [P.  8]  enlisted  man  through  the  neck 
held  that  the  resulting  injury  was  the  result  of  the  man’s  own  misconduct  (File: 
MM-Kline,  Jas./P2-5  (2)  (341008),  May  23,  1935). 


RECORDS : confidential — furnishing  of  information  from,  to  relief  agencies, 

recognized  charitable  institutions  and  other  similar  organizations  (allot- 
ment RECORDS) . 

Authority  was  requested  for  the  Bureau  of  Supplies  and  Accounts  to  furnish 
information  covering  allotments  of  pay  registered  by  Navy  personnel  for  the 
support  of  dependents,  to  relief  agencies,  recognized  charitable  institutions,  and 
other  similar  organizations. 

Allotment  records  are  of  a quasiconfidential  character  and  should  be  furnished 
for  use  in  cases  of  an  official  character  only.  The  Bureau  was  authorized  to 
furnish  to  official  federal,  state,  and  local  relief  organizations  information 
concerning  allotments  of  pay  registered  by  Navy  personnel  except  where  litiga- 
tion was  involved,  in  which  event  it  was  stated  that  the  request,  together  with 
copies  of  the  information  desired,  should  be  forwarded  to  the  Office  of  the  Judge 
Advocate  General.  In  such  cases,  in  accordance  with  the  provisions  of  section  55, 
Naval  Courts  and  Boards,  1923,  a court  order  would  be  required. 

Information  concerning  allotments  should  not  be  furnished  to  private  charitable 
organizations  or  individuals  without  the  consent  of  the  person  who  registered  the 
allotment  (File:  MM/L16-6  (350330),  May  2,  1935). 

C.  M.  O.  6—1935 

[P.  4]  CHARGES  AND  SPECIFICATIONS : specification  defective,  offensf 

NOT  PROPERLY  ALLEGED.  THEFT ALLEGATION  OF  OWNERSHIP  OMITTED; 

SUMMARY  COURT  MARTIAL. 

EVIDENCE  : real — introduction  of. 

An  accused  pleaded  not  guilty  to  and  was  convicted  of  a summary  court- 
martial  specification  which  alleged,  in  part,  that  the  accused  did — 

“feloniously  take,  steal,  and  carry  away  from  the  possession  of  one  Ber- 
nard M.  Stream,  then  an  ensign,  U.  S.  Navy,  one  fountain  pen  of  the  value  of 
about  five  dollars  ($5),  and  did  then  and  there  appropriate  the  same  to  his 
own  use.” 

The  above  specification  did  not  contain  any  allegation  to  the  effect  that  the 
pen  was  the  property  of  one  Bernard  M.  Stream,  then  an  Ensign,  U.  S.  Navy, 
but  merely  alleged  that  it  was  taken  from  his  possession  (see  specification  2,  sec. 
232,  Naval  Courts  and  Boards,  1923.) 

It  was  further  noted  that  the  recorder  did  not  follow  the  proper  procedure 
in  introducing  the  fountain  pen  in  question  as  real  evidence  in  this  case  (sec.  864, 
Naval  Courts  and  Boards,  1923).  The  record  failed  to  show  affirmatively  that 
the  accused  made  no  objection  to  the  introduction  of  the  pen  in  evidence,  and 
that  it  was,  in  fact,  so  received. 

However,  the  accused  was  represented  by  counsel,  made  no  objection  to  the 
specification,  and,  after  a plea  of  not  guilty,  was  convicted  of  the  offense  con- 
templated therein.  The  record  showed  such  evidence  of  ownership  as  to  cure 
the  defect  in  the  specification  and  there  was  a sufficient  description  of  the  pen 
to  apprise  the  accused  fairly  of  the  offense  for  which  he  was  tried.  The  record 
viewed  as  a whole  showed  that  the  errors  were  errors  bf  form  rather  than  of 
substance,  and  the  interests  of  the  accused  did  not  appear  to  have  been 
prejudiced. 

Subject  to  the  foregoing,  the  proceedings,  finding,  and  sentence  in  this  case  were 
held  legal  (File:  MM-Guintu,  Francisco/A17-21  (350614),  June  14,  1935;  but 
see  File:  MM-Freeze,  James  T/A17-21  (340509),  May  9,  1934,  C.  M.  O.  5,  1934, 
p.  7 ; compare  Collins  v.  McDonald , 258  U.  S.  416). 
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[P.  5]  DISCHARGE:  bad  conduct  illegally  executed  after  conditionally 

REMITTED. 

The  convening  authority  of  a general  court  martial,  after  remitting  the 
sentence  thereof,  stated  that  the  accused  “will  be  discharged  with  bad-conduct 
discharge  in  accordance  with  the  sentence  of  the  summary  court  martial  approved 
September  21,  1934.” 

The  bad-conduct  discharge  referred  to  had  been  remitted  by  the  senior  officer 
present  on  this  condition  that  the  accused  maintain  a record  satisfactory  to  his 
commanding  officer  during  a period  of  twelve  months,  otherwise  he  was  to  be 
discharged  with  a bad-conduct  discharge  in  accordance  with  the  provisions  of 
section  752,  Naval  Courts  and  Boards,  1923.  The  convening  authority  of  the 
general  court  martial  was  not  connected  with  the  prior  summary  court  martial 
in  any  capacity  whatsoever. 

If  the  above-quoted  statement  were  intended  as  an  expression  of  fact  within 
the  knowledge  of  the  convening  authority,  no  comment  thereon  would  be  nec- 
essary. However,  if  intended  as  an  order  for  the  carrying  into  effect  of  the 
bad-conduct  discharge  adjudged  by  the  previous  summary  court  martial  approved 
September  21,  1934,  held  that  the  convening  authority  was  without  authority  to 
order  the  execution  of  the  bad-conduct  discharge  (citing  L R.  N.  A.,  1929  Sup., 
p.  222 ; File  26262-5732  :3,  Dec.  18,  1925 ; id.,  p.  202 ; File  26806-131 :113,  April  9. 
1925;  File:  MM-Cox,  Millard  R/A17-20  ( 350502),  June  5,  1935,  approved  June 
12,  1935). 


SPEEDY  TRIALS : summary  courts  martial. 

An  accused  was  tried  by  summary  court  martial  around  the  date  of  March  30, 
1935,  for  an  offense  committed  by  him  on  December  6,  1934.  He  was  restricted 
to  his  ship  during  this  entire  period. 

While  well  aware  of  the  difficulties  involved  in  the  trial  of  summary  court 
martial  in  a small  ship,  where  the  personnel  comes  from  sources  other  than  the 
command,  it  was  considered  that  the  long  delay  in  this  case  might  well  have 
been  prevented  by  the  exercise  of  reasonable  foresight  and  attention  to  duty 
on  the  part  of  the  court  and  the  convening  authority.  The  long  delay  here 
resulted  in  palpable  injustice  to  the  accused,  was  not  in  keeping  with  the  spirit 
and  letter  of  the  law  and  regulations,  and  was  not  conducive  to  discipline  (Naval 
Digest,  1916,  p.  582,  “Speedy  Trials,”  par.  3). 

In  view  of  the  foregoing,  the  Secretary  of  the  Navy  directed  that  the  loss  of  pay 
adjudged  by  the  summary  court  martial  in  this  case  be  remitted  (File:  MM- 
Brakefield.  Lester  D/A17-21  (350614),  June  14,  1935). 


[P.  6]  CIVIL  ESTABLISHMENT:  civilian  instructors  at  u.  s.  naval 
academy — administrative  promotions. 

Held:  (a)  That  administrative  promotions  for  civilian  instructors  at  the 
Naval  Academy  may  be  made  during  the  fiscal  year  1935,  provided  savings 
in  the  applicable  appropriation  are  available  under  the  rule  laid  down  in 
decision  of  the  Comptroller  General  of  June  9,  1934  (13  Comp.  Gen.  419)  ; 

(&)  That  credit  may  not  be  given  for  the  service  rendered  during  the  effec- 
tive period  of  the  Economy  Act  (in  this  connection,  determined  that  the 
promotions  in  question,  being  discretionary  with  the  Secretary  of  the  Navy 
and  not  specifically  authorized  by  law,  cannot  be  regarded  as  automatic  in- 
creases in  compensation,  but  must  be  treated  as  administrative  promotions)  ; 
and 

(c)  That  the  procedure  to  be  adopted  for  the  fiscal  year  1936  will  be  governed 
by  such  legislation,  if  any,  as  may  be  enacted  by  the  Congress  (File:  LK9/P17- 
2 ( 350406),  June  17,  1935,  considering  act  of  August  29,  1916  (30  Stat.  607; 
34  U.  S.  C.,  sec.  1071),  which  governs  pay  of  professors  and  civilian  instructors 
at  the  Naval  Academy;  sec.  202  of  the  Economy  Act  of  June  30,  1932  ( 47 
Stat.  403),  and  acts  continuing  said  section  in  effect  (sec.  7 of  Treasury,  Post 
Office  Act,  approved  March  3,  1933  (47  Stat.  1505)  ; sec.  24  of  the  Independent 
Offices  Appropriation  Act,  approved  March  28,  1934  ( 48  Stat.  522) ) ; Comp. 
Gen.  dec.  of  June  9,  1934  (13  Comp.  Gen.  419)  ; act  of  June  27,  1934  (48  Stat. 
1265)  ; 14  Comp.  Gen.  22). 
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PUBLIC  PROPERTY : obsolete  material — disposal  of,  to  accredited  schools, 

COLLEGES,  AND  UNIVERSITIES  (MACHINERY,  MECHANICAL  EQUIPMENT,  ETC.). 

The  act  of  May  23,  1930  (46  Stat.  378;  34  U.  S.  C.,  Sup.  VII,  sec.  546c), 
provides  as  follows: 

“That  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized  in  his 
discretion  to  dispose  of,  without  charge,  except  for  transportation  and 
delivery,  to  properly  accredited  schools,  colleges,  and  universities,  for  use 
in  courses  of  vocational  training  and  instruction,  such  machinery,  mechan- 
ical equipment,  and  tools  as  may  be  obsolete  or  no  longer  needed  by  the 
Navy.” 

[P.  7]  Held , that  it  would  be  legal  and  in  accordance  with  the  terms  of  the 
above-quoted  act  to  issue  the  material  therein  described,  subject  to  the 
condition  imposed  by  the  act  itself,  that  it  shall  be  used  “in  courses  of  voca- 
tional training  and  instruction”  with  the  further  condition  that  when  no  longer 
required  for  such  use  the  instructions  of  the  Navy  Department  be  obtained 
as  to  its  further  disposition,  if  then  in  usable  condition  (File:  L11-5/NC1 
(350109),  June  14,  1935). 


SUPPLIES  : DEALING  IN,  FOR  PRIVATE  BENEFIT  (SALE  IN  SHIP’S  SERVICE  STORES  AND 

POST  EXCHANGES  OF  BOOK  WRITTEN  BY  OFFICER  OF  MARINE  CORPS). 

Held , that  the  law  prohibits  the  sale  of  a book,  written  by  an  officer  of  the 
Marine  Corps,  in  all  ship’s  service  stores  of  the  Navy  and  in  post  exchanges 
located  within  navy  yards  and  naval  stations  (Art.  11,  A.  G.  N. ; 34  U.  S.  C.,  sec. 
1200),  and  article  85  (2)  of  the  Navy  Regulations  prohibits  its  sale  in  post 
exchanges  at  marine  barracks  located  outside  of  navy  yards  and  naval  stations 
except  upon  the  authority  of  the  Secretary  of  the  Navy  (File:  KH/L11-3 
(350508),  June  10,  1935). 

As  a matter  of  policy,  the  Navy  Department  would  not  grant  approval  for 
the  sale  of  the  book  in  question  in  post  exchanges  or  ship’s  service  stores  located 
outside  of  navy  yards  or  naval  stations  (File:  KH/L11-3  (350508),  June  27, 
1935). 

C.  M.  O.  7—1935 

tP.  4]  FOREIGN  STATIONS:  Philippine  islands,  status  in  re;  summary 

COURT-MARTIAL  SENTENCE  OF  DEPRIVATION  OF  LIBERTY  ON  SHORE  ON  FOREIGN  STA- 
TION— EXECUTION  OF,  IN  PHILIPPINE  ISLANDS. 

Sentence  of  a summary  court  martial,  convened  by  the  commanding  officer, 
marine  barracks,  naval  station,  Olongapo,  P.  I.,  as  finally  mitigated  and  approved 
by  the  immediate  superior  in  command,  contained,  in  addition  to  loss  of  pay  and 
extra  police  duties,  deprivation  of  liberty  on  shore  on  foreign  station  for  a pe- 
riod of  one  month. 

The  sentence  of  deprivation  of  liberty  on  shore  on  foreign  station  is  not  per  se 
illegal,  it  being  expressly  authorized  by  statute  (sec.  1624,  R.  S.,  art.  30,  A.  G.  N. ) , 
but  it  cannot  be  legally  executed  in  the  Philippine  Islands  which  is  not  a foreign 
station  (citing  Op.  J.  A.  G.,  approved  by  Sec.  Navy,  File:  JG/L4  (281107), 
Jan.  14,  1929 ; considering  also  Op.  J.  A G.,  approved  by  Sec.  Navy,  File  26521- 
186 : 30,  Oct.  8,  1920 ; L.  R.  N.  A.,  1921,  p.  1472 ; and  with  reference  to  a foreign 
country,  Fourteen  Diamond  Rings  v.  United  States,  183  U.  S.  176 ; Naval  Digest 
1916,  p.  460,  par.  8,  Philippine  Islands).  Such  a sentence  may  be  legally  awarded 
on  a vessel  of  the  Navy  in  Philippine  waters,  to  be  later  legally  executed  in  a port 
in  China.  Such  a sentence,  however,  should  conform  to  the  policy  of  prompt 
punishment  (art.  197  (3),  Navy  Regs.),  and  the  delay  in  the  execution  should  be 
within  reasonable  time  limits. 

Held,  that  the  proceedings,  findings,  and  sentence  in  this  case  were  legal,  but. 
in  view  of  the  fact  that  the  accused  was  stationed  at  Olongapo,  P.  I.,  which  is  not 
a foreign  station,  it  would  not  be  possible  to  carry  that  portion  of  the  sentence 
involving  deprivation  of  liberty  on  shore  on  foreign  station  into  execution  at  that 
station.  Since  there  was  no  record  of  any  subsequent  transfer  of  the  accused  to 
a foreign  station  where  the  sentence  might  be  legally  executed,  the  Secretary 
of  the  Navy  disapproved  that  portion  of  the  sentence  (File:  MM-Payne,  R 
E/A17-21  (350726),  July  26,  1935). 
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IP.  5]  NAMES:  MISNOMER  OF  ACCUSED — EFFECT. 

An  accused  was  named  in  a general  court-martial  specification  as  “Harry  L. 
Reeves,”  whereas  his  true  Christian  name  was  “Harvey.”  However,  he  was 
arraigned  under  his  true  name,  as  shown  by  the  evidence  in  the  record,  that  of 
“Harvey  L.  Reeves,”  and  was  so  referred  to  in  the  findings  and  sentence. 

In  view  of  the  fact  that  the  use  of  the  incorrect  Christian  name  of  the  accused 
in  the  specification  was  unobjected  to  by  him  and  of  the  fact  that  he  was  prop- 
erly referred  to  in  the  arraignment,  findings,  and  sentence  so  that  there  was  no 
question  of  identity,  held  that  the  accused’s  rights  were  in  no  way  prejudiced 
(citing  C.  M.  O.  12,  1934,  pp.  8-9),  and  that  the  proceedings,  findings,  and  sen- 
tence were  legal  (File:  MM-Reeves,  Harvey  L/A17-20  (350607),  July  6,  1935, 
approved  July  11,  1935). 


BANDS : maeine  cobps  ; pay  of  leader — right  to  additional  pay  for  playing 

ON  the  grounds  of  the  white  house  and  the  united  STATES  CAPITOL. 

Section  1613,  Revised  Statutes  (34  U.  S.  C.,  sec.  972),  provides  for  additional 
pay  at  the  rate  of  $4  a month,  each,  for  members  of  the  Marine  Band  who  are 
noncommissioned  officers,  musicians  or  privates  of  the  Marine  Corps,  “so  long  as 
they  shall  perform,  by  order  of  the  Secretary  of  the  Navy,  or  other  superior 
officer,  on  the  Capitol  grounds  or  the  President’s  grounds.” 

Under  the  terms  of  the  act  of  June  7,  1935  (Pub.  No.  115,  74tli  Cong.),  the 
present  leader  of  the  U.  S.  Marine  Band  was  not  only  granted  the  “pay  and  allow- 
ances of  a captain  in  the  Marine  Corps,”  but  in  addition,  Congress  expressly  con- 
ferred upon  such  leader  the  “rank”  of  a captain  in  the  U.  S.  Marine  Corps,  effec- 
tive from  and  after  the  date  of  approval”  of  the  act.  Accordingly,  since  the  act 
in  question  was  approved  on  June  7,  1935,  held  that  his  right  to  payment  of  the 
additional  sum  of  $4  per  month  for  playing  on  the  grounds  of  the  White  House 
and  the  United  States  Capitol,  as  provided  in  section  1613,  Revised  Statutes, 
supra,  was  terminated  by  operation  of  law  on  June  7,  1935,  and  that  on  and  after 
said  date  further  payments  of  such  additional  compensation  to  the  present 
leader  of  the  Marine  Band  are  unauthorized  (File:  KB1/P20-2  (4)  (350313-1), 
July  17,  1935). 


[P.  6]  EXAMINATIONS:  physical,  of  applicants  for  pensions  under  pro- 
visions OF  SECTION  4757,  REVISED  STATUTES — CONDUCT  OF,  BY  VETERANS’  ADMINIS- 
TRATION FACILITIES  ; WAIVER  OF  REGULATIONS. 

Question  whether  former  enlisted  men  in  the  Navy  or  Marine  Corps  may  be 
examined  physically  by  medical  officers  attached  to  a Veterans’  Administration 
facility  and  the  report  of  such  officers  used  by  a Navy  board  convened  under  the 
•authority  of  section  4757,  Revised  Statutes  (38  U.  S.  C.,  sec.  230). 

Section  4757,  Revised  Statutes,  as  amended,  provides  as  follows : 

“Every  disabled  person  who  has  served  in  the  Navy  or  Marine  Corps  as  an 
enlisted  man  or  as  an  appointed  petty  officer,  or  both,  for  a period  not  less  than 
ten  years,  and  not  been  discharged  for  misconduct,  may  apply  to  the  Secretary 
of  the  Navy  for  aid  from  the  surplus  income  of  the  naval  pension  fund ; and 
the  Secretary  of  the  Navy  is  authorized  to  convene  a board  of  not  less  than 
three  naval  officers,  one  of  whom  shall  be  a surgeon,  to  examine  into  the 
condition  of  the  applicant,  and  to  recommend  a suitable  amount  for  his 
relief,  and  for  a specified  time  * * 

While  it  is  the  duty  of  the  Navy  board  convened  in  accordance  with  the  above- 
quoted  statute  “to  examine  into  the  condition  of  the  applicant,”  there  is  no  require- 
ment that  any  particular  procedure  be  followed  or  that  the  applicant  appear  per- 
sonally before  said  board.  Provided  the  board  can  satisfactorily  determine  the 
necessary  facts,  it  would  appear  that  the  physical  examination  of  an  applicant 
could  be  made  by  officers  of  a Veterans’  Administration  facility  and  a report 
thereon  submitted  to  the  Navy  board  convened  in  accordance  with  the  require- 
ments of  section  4757,  Revised  Statutes,  supra,  so  far  as  that  section  is  concerned. 
Article  1540  (3),  Navy  Regulations,  however,  provides  that — 

“Medical  officers  shall  examine  all  applicants  for  pensions  under  the  pro- 
visions of  sections  4756  and  4757  of  the  Revised  Statutes  and  give  the  required 
certificate  on  the  blanks  issued  by  the  department.” 
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While  the  above-quoted  article  obviously  contemplates  that  the  examinations 
of  applicants  for  pensions  under  the  provisions  of  the  above-quoted  section  of 
the  Revised  Statutes  must  be  made  by  medical  officers  of  the  Navy,  this  regulation 
is  merely  supplemental  of  the  statute,  relating  only  to  the  minor  details  of  con- 
ducting the  examination,  and  accordingly,  may  be  waived  by  the  Secretary  of  the 
Navy  in  a proper  case  (C.  M.  O.  3,  1934,  p.  11). 

In  view  of  the  foregoing,  held,  that  if  the  necessary  arrangements  can  be  made 
with  the  Veterans’  Administration  (in  which  connection  see  act  of  March  4,  1915, 
as  amended  (31  U.  S.  C.,  Sup.  VII,  sec.  686),  and  13  Comp.  Gen.  234  for  authority 
for  the  performance  of  such  service  by  one  department  of  the  [P.  7]  Govern- 
ment for  another  without  necessity  of  making  payment  therefor),  and  if  the 
Secretary  of  the  Navy  waives  the  requirements  of  article  1540  (3),  Navy  Regula- 
tions, above-quoted,  a former  enlisted  man  in  the  Navy  or  Marine  Corps  may  be 
examined  physically  by  medical  officers  attached  to  a Veterans’  Administration 
facility  and  the  report  of  such  officers  used  by  a Navy  board  convened  under 
authority  of  section  4757,  Revised  Statutes,  to  determine  the  physical  condition 
of  an  applicant  for  relief  under  that  statute  (File:  MM/L16-9  (350517),  July 
11,  1935). 


MIDSHIPMEN  : discharge  of,  on  account  of  physical  disability,  for  purpose  of 

OBTAINING  HOSPITALIZATION  AND  OTHER  BENEFITS  ON  ACCOUNT  OF  DISABILITIES 

INCURRED  IN  LINE  OF  DUTY. 

Question  as  to  the  legality  of  issuing  discharges  to  midshipmen  who  are  found 
to  be  physically  incapacitated  for  retention  in  the  naval  service  in  order  that 
they  may  obtain  hospitalization  and  other  benefits  on  account  of  disabilities 
incurred  in  line  of  duty. 

Held,  that  the  separation  from  the  naval  service  of  midshipmen  found  to  be 
physically  disqualified  for  appointment  as  commissioned  officers  can  be  accom- 
plished either  through  the  acceptance  of  a resignation  or  discharge,  or  a midship- 
man may  be  dropped.  Specifically  answering  the  question  presented,  held,  that 
a midshipman  may  legally  be  discharged  from  the  naval  service,  under  honorable 
conditions,  because  of  physical  disability  incurred  in  line  of  duty.  However,  the 
question  whether  a discharged  midshipman  is  eligible  for  hospitalization  under  the 
Veterans’  Administration  is  a question  for  determination  by  that  agency  (File: 
OO-Williams,  Eugene  B/P19-1  (350529),  July  15,  1935,  distinguishing  Op. 
J.  A.  G.,  approved  by  Sec.  Navy,  File:  OL11/P19-1  (330307),  March  29,  1933, 
C.  M.  O.  3,  1933,  p.  8). 


MISCONDUCT  AND  LINE  OF  DUTY : suicide — determination  of  question  of 

INSANITY  IN  CONNECTION  WITH  ; WORRY  OVER  ILL  HEALTH  AS  MOTIVE. 

RES  JUDICATA:  additional  evidence — revocation  of  decision  involving  mis- 
conduct AND  LINE  OF  DUTY  (O.  M.  O.  11,  1934,  PP.  7-8,  RECONSIDERED). 

In  view  of  additional  evidence  submitted  to  the  Navy  Department  as  to  the 
sanity  of  the  late  Lieutenant  Commander  Harrison  Avery,  U.  S.  Navy,  at  the 
time  of  his  death  on  August  31,  1934,  the  Navy  Department’s  action  of  November 
30,  1934,  in  this  case  was  revoked  and  it  was  held,  that  said  officer’s  death  was 
incurred  in  the  line  of  duty  and  not  as  the  result  of  his  own  misconduct  (File: 
OO-Avery,  Harrison/ A17-27  (350529)  over  OO-Avery,  Harrison/A17-27  (340921). 
June  13,  1935). 


[P.  8]  NAVY  NURSE  CORPS : status  of  navy  nurses  in  relation  to  being 

FURNISHED  WITH  HEAT,  LIGHT,  AND  WATER  IN  KIND. 

It  is  well  settled  that  members  of  the  Navy  Nurse  Corps  are  neither  officers 
nor  enlisted  men  (Op.  J.  A.  G.,  May  20,  1927,  File:  OG/P17-1  (270303),  approved 
by  Acting  Sec.  Navy  on  same  date,  citing  Op.  J.  A.  G.,  Dec.  26,  1921,  File 
29226-26:  4;  L.  R.  N.  A.,  1929  Sup.,  p.  407;  Comp.  Gen.  dec.  A-50986,  Oct.  7, 
1933).  However,  they  do  have  a military  status,  are  persons  in  the  naval 
service,  and  when  on  duty  in  accordance  with  law  are  amenable  to  naval  disci- 
pline the  same  as  are  members  of  other  corps  of  the  Navy  (1  Comp.  Gen.  355, 
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Jan.  11,  1922,  citing  1 Comp.  Gen.  233,  Oct.  22,  1921;  L.  R,  N.  A.,  1929  Sup., 
p.  406 ; Navy  Dept.  File  26251-34844,  June  17,  1925 ; Op.  J.  A.  G.,  May  20,  1927, 
supra,  citing  Op.  J.  A.  G.,  Dec.  22,  1917,  File  26477-80,  which  in  turn  cited 
Digest  of  Decisions  of  the  J.  A.  G.  Army,  1912,  p.  98,  and  provisions  of  law  now 
contained  in  U.  S.  Code,  title  34,  sec.  1200,  arts.  4 and  8). 

There  is  no  provision  of  law  which  in  terms  provides  for  the  furnishing  of 
heat  and  light  to  members  of  the  Navy  Nurse  Corps,  as  expressly  provided  for 
officers  and  enlisted  men  under  the  act  of  March  2,  1907  ( 34  St  at.  1167;  10 
U.  S.  C.,  sec.  723).  Therefore,  held,  that  the  cost  thereof  may  not  be  charged 
against  the  appropration  “Pay,  Subsistence,  and  Transportation,  Navy,”  as  is  the 
case  with  officers,  but  must  be  charged  against  the  appropriation  chargeable 
with  the  maintenance  of  the  station  where  the  nurses  are  on  duty — this  because 
no  other  appropriation  would  be  available  in  the  absence  of  specific  authority. 
Accordingly,  under  the  present  state  of  the  law  the  practice  should  continue 
of  furnishing  Navy  nurses  with  gas,  electricity,  fuel,  and  water  in  the  manner 
prescribed  for  enlisted  men  in  article  1742-3,  Bureau  of  Supplies  and  Accounts 
Manual  (File:  OG/L16-7  (350618),  July  23,  1935,  considering  in  addition  to 
cases  cited  above,  act  of  May  13,  1908  (35  Stat.  146;  34  U.  S.  G.,  secs.  41-42), 
repealed  in  part  by  sec.  13  of  the  act  of  June  10,  1922  ( 42  Stat.  631;  37  U.  S.  C., 
sec.  22). 


PUBLIC  PROPERTY : loan  or  gift  of,  to  mariner's  museum,  Newport 

news,  VA. 

SAME : exchanges  of  ; with  private  museum. 

Request  was  received  from  the  Mariners’  Museum,  Newport  News,  Va.,  for 
the  donation  or  loan  of  certain  ship  models,  the  property  of  the  United  States. 

The  act  of  May  22,  1896  (29  Stat.  133),  as  amended  by  the  act  of  May  26,  1928 
(45  Stat.  773),  and  as  further  amended  by  the  act  of  February  28,  1933  (47 
Stat.  1369;  34  U.  S.  C.,  Sup.  VII,  sec.  546)  provides  in  part  that — 

[P.  9]  “The  Secretary  of  the  Navy  is  hereby  authorized,  in  his  discre- 
tion, to  lend  or  give  to  * * * State  museums  and  incorporated  mu- 

seums operated  and  maintained  for  educational  purposes  only,  whose 
charter  denies  them  the  right  to  operate  for  profit  * * * condemned  or 

obsolete  ordnance,  guns,  projectiles,  books,  manuscripts,  works  of  art,  draw- 
ings, plans,  models,  and  other  condemned  or  obsolete  material  which  may 
not  be  needed  in  the  service  of  the  Navy  Department.” 

The  above-quoted  law  requires  as  a condition  precedent  to  a loan  or  gift  by 
its  authority,  that  the  incorporated  museum,  which  is  prospective  donee,  shall 
have  a charter  which  denies  it  the  right  to  operate  for  profit.  Since  the  facts 
disclosed  that  the  Mariners’  Museum,  Newport  News,  Va.,  was  not  so  limited 
by  charter  in  its  right  to  operate  for  profit,  held,  that  it  did  not  satisfy  the 
express  requirement  of  the  law  and  accordingly  that  the  Navy  Department  could 
not  donate  or  lend  to  it  the  property  in  question  (citing  J.  A.  G.  opinion  ap- 
proved by  Sec.  Navy  July  11,  1935,  File  P11-4/EM — Newport  News,  Va. 
(360606)  ; see  also  same  file,  July  15,  1935). 

Further  held,  that  the  above-cited  act  of  May  22,  1896,  as  amended,  did  not 
authorize  the  exchange  of  old  material  in  any  case  and  that  such  an  exchange 
would  be  in  violation  of  the  act  of  August  5,  1882  (22  Stat.  296  ; 34  U.  S.  C., 
sec.  544;  referred  to  in  art.  1899,  U.  S.  Navy  Regulations,  1920),  which  pro- 
hibits the  exchange  of  old  material  and  specifies  the  manner  of  disposition  of 
such  material  (File:  P11-4/EM — Newport  News,  Va.  (350606)  July  17,  1935). 

C.  M.  O.  8—1935 

[P.  31  1.  ACCUSED:  designation  of — officer  tried  by  court  martial  after 

BEING  DROPPED  FROM  ROLLS  OF  NAVY.  SURPLUSAGE. 

2.  COURT : deliberations  to  be  conducted  in  closed  court. 

David  B.  DeLaughter,  formerly  pay  clerk,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  Secretary  of  the  Navy  at  the  U.  S.  naval  operating 
base,  San  Diego,  Calif.,  on  July  11,  1935,  and  was  convicted  of  the  following 
charge:  “Embezzlement  of  money  of  the  United  States  intended  for  the  naval 
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service  thereof.”  A second  charge,  “desertion,”  and  the  specification  there- 
under, were  nolle  pressed  prior  to  trial,  owing  to  the  fact  that  the  accused 
had  been  dropped  from  the  rolls  of  the  Navy  on  December  17,  1934.  (See 
C.  M.  O.  11,  1934,  p.  6.) 

The  court  sentenced  the  accused  to  be  imprisoned  at  hard  labor  in  such  prison 
or  penitentiary  as  the  convening  authority  might  designate  for  a period  of 
twelve  months. 

(1)  On  July  30,  1935,  the  Judge  Advocate  General  in  his  action  on  this  case 
pointed  out  that  throughout  the  record  of  proceedings  the  accused  was  designated 
as  a “pay  clerk,  U.  S.  Navy.”  When  the  accused  was  dropped  from  the  rolls 
of  the  Navy  on  December  17,  1934,  by  order  of  the  President,  he  was  thereby 
fully  separated  from  the  service  and  became  a civilian  (N.  C.  & B.,  1923,  sec. 
559).  Accordingly,  this  designation  of  the  accused  was  erroneous.  However, 
since  there  was  no  question  here  of  identity,  the  words  above  referred  to  might 
be  rejected  as  surplusage  (N.  C.  & B.,  1923,  secs.  208-209). 

(2)  The  Judge  Advocate  General  further  noted  that  the  record  in  this  case 
failed  to  set  forth  the  fact  that  the  court  was  closed  for  deliberation  upon  the 
sentence  (N.  O'.  & B.,  1923,  secs.  607  and  642).  However,  entry  that  the  judge 
advocate  was  recalled  to  record  the  sentence  makes  it  evident  that  the  above- 
noted  omission  was  purely  clerical. 

Subject  to  the  above  remarks,  the  opinion  was  expressed  that  the  proceedings, 
findings,  and  sentence  in  this  case  were  legal. 

On  August  3,  1935,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence  and  the  remarks  of  the  Judge  Advocate  General.  The 
naval  prison,  Portsmouth,  N.  H.,  was  designated  as  the  place  of  confinement. 


[P.  4]  DEFENSE : officer  appointed  to  “act  as  adviser  to  the  defense  with- 
out ANY  PARTICULAR  OFFICIAL  CAPACITY  BEFORE  THE  COURT.” 

Lieutenant  James  H.  McIntosh,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  Secretary  of  the  Navy  at  the  naval  operating  base,  Hampton 
Roads,  Va.,  on  July  10,  1935,  and  was  convicted  of  the  following  charges: 

Charge  /. — Conduct  to  the  prejudice  of  good  order  and  discipline  (2  specs., 
1,  proved — driving  an  automobile  while  under  the  influence  of  intoxicating 
liquor  in  violation  of  State  law;  2,  not  proved)  ; 

Charge  II. — Drunkenness. 

The  court  sentenced  the  accused  to  lose  one  hundred  numbers  in  his  grade. 

In  his  action  on  this  case  dated  July  30,  1935,  the  Judge  Advocate  General 
noted  from  the  record  of  proceedings  that,  at  the  request  of  the  accused,  an 
officer  of  the  Marine  Corps,  who  was  provost  marshal  of  the  court,  was  ap- 
pointed to  “act  as  adviser  to  the  defense  without  any  particular  official  capacity 
before  the  court.”  This  procedure  was  irregular,  since  there  is  no  provision  in 
Naval  Courts  and  Boards  authorizing  the  appointment  of  an  “adviser  to  the 
defense  without  any  particular  official  capacity  before  the  court.”  However, 
such  irregularity,  operating  as  it  did  to  the  advantage  of  the  accused  and 
having  resulted  from  his  request,  could  not  be  said  to  have  adversely  affected 
his  rights. 

Subject  to  the  remarks  in  the  foregoing  paragraph,  the  Judge  Advocate 
General  expressed  the  opinion  that  the  proceedings,  findings,  and  sentence  were 
legal. 

On  August  2,  1935,  the  Acting  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  and  the  remarks  of  the  Judge  Advocate  General. 


REVISION  : RETURN  OF  RECORD  OF  PROCEEDINGS  FOR  RECONSIDERATION  OF  SENTENCE. 
CRITICISM  OF  COURTS  MARTIAL:  inadequate  sentence. 

ACCUSED : statement  of,  as  evidence. 

Lieutenant  (Junior  Grade)  Ruel  S.  Dally,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  in  chief,  United  States  Fleet,  on  board 
the  U.  S.  S.  Pennsylvania,  on  May  27,  1935,  and  was  found  guilty  by  plea  of  the 
following  charge:  “Scandalous  conduct  tending  to  the  destruction  of  good 
morals”  (2  specs.,  1,  falsifying  accounts  of  cigar  mess  and  presenting  such  false 
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accounts  to  auditing  boards  of  said  mess;  2,  embezzlement  of  funds  of  cigar 
mess). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service. 

[P.  5]  On  July  12,  1935,  the  convening  authority  placed  the  following 
remarks  on  the  record : 

“In  the  opinion  of  the  convening  authority,  the  sentence  of  the  court  in 
the  foregoing  case  is  entirely  inadequate  for  and  the  minimum  commensurate 
with  the  offenses  to  which  the  accused  pleaded  guilty. 

“In  view  of  this  opinion,  the  convening  authority  addressed  a dispatch  to 
the  Secretary  of  the  Navy  requesting  authority,  in  accordance  with  section 
744,  Naval  Courts  and  Boards,  to  return  the  record  of  proceedings  of  the 
trial  by  general  court  martial  in  the  foregoing  case  to  the  court  for  recon* 
sideration  of  the  sentence  originally  imposed  with  a view  to  increasing  its 
severity.  The  Judge  Advocate  General,  by  return  dispatch  to  the  convening 
authority,  stated  that  the  return  of  the  record  of  proceedings  of  the  general 
court  martial  in  the  foregoing  case  was  not  authorized  by  the  Secretary  of 
the  Navy. 

“The  convening  authority  is  of  the  opinion  that  the  totally  inadequate  sen- 
tence awarded  by  the  court  may  iu  part  have  been  predicated  upon  the  oral 
statement  of  the  accused  and  the  testimony  of  the  character  witnesses. 

“Section  665,  Naval  Courts  and  Boards,  specifically  sets  forth,  among  other 
things,  that  the  statement  of  the  accused  cannot  regularly  be  acted  upon  as 
evidence  by  the  court ; that  it  is  irregular  and  improper  to  have  the  state- 
ment sworn  to;  and  that,  operating  as  a plea  for  leniency,  it  may  not  be 
considered  by  the  court  except  in  recommending  the  accused  to  the  clemency 
of  the  reviewing  authority. 

“From  facts  in  the  possession  of  the  convening  authority,  he  is  of  the 
opinion  that  the  oral  statement  made  by  the  accused,  not  under  oath,  con- 
tains statements  which  are  deliberately  false,  misleading,  and  intended  to 
deceive.  The  accused  stated,  ‘that  I will  deed  over  to  the  mess  my  auto- 
mobile.’ Information  has  revealed  that  the  automobile  in  question  was  pur- 
chased by  the  accused  for  the  sum  of  approximately  $700  and  that  there 
was  at  the  time  of  the  trial  still  due  and  unpaid  approximately  $500  of  the 
purchase  price.  This  statement  by  the  accused,  while  it  is  not  untrue,  is 
misleading  and  intended  to  deceive.  Furthermore,  the  accused  later  stated, 
‘an  insurance  policy  for  $1,000,  which  I took  out  on  the  stock  of  the  cigar 
mess  while  I was  treasurer,  covers  to  the  extent  of  $1,000  the  situation  that 
now  exists.  Therefore,  I do  not  feel  that  any  member  of  the  mess  will  lose 
because  of  my  unfortunate  act.’  Facts  in  the  possession  of  the  convening 
authority  indicate  that  the  insurance  policy  in  question  did  exist,  but  does 
not  cover  in  any  way  the  improper  action  on  the  part  of  the  mess  treasurer, 
[P.  6]  which  fact  was  known  to  the  accused  prior  to  the  trial  during  which 
he  made  the  above  statement.  Therefore,  the  statement  made  as  quoted 
above  is  deliberately  false,  misleading,  and  intended  to  deceive. 

“In  view  of  the  above,  the  convening  authority  is  of  the  opinion  that  the 
accused  deliberately  made  an  oral  statement  unfounded  on  fact  with  the  in- 
tent to  influence  the  court  for  clemency;  that  the  sentence  of  the  court  is 
entirely  inadequate ; that  the  court,  in  prescribing  the  inadequate  sentence  in 
this  case,  took  upon  itself  the  functions  of  all  reviewing  authorities  in  assum- 
ing the  prerogative  of  mitigation ; and  that  an  entirely  improper  and  incor- 
rect impression  will  be  created  throughout  the  naval  service  as  to  the  proper 
punishment  for  such  an  offense  if  based  upon  the  action  of  this  court  martial. 

“The  convening  authority  is  without  legal  power  to  return  the  record  of 
proceedings  to  the  court  for  reconsideration  in  order  to  impose  a more  severe 
sentence.  Such  action  having  been  duly  requested  of  higher  authority  and 
not  authorized,  the  convening  authority  feels  restrained  from  addressing  let- 
ters of  censure  to  the  members  of  the  general  court  martial  in  this  case  for 
what  is  considered  to  be  improper  performance  of  duty  due  to  imposing  an 
inadequate  sentence. 

“The  convening  authority,  in  view  of  the  above,  approves  the  proceedings, 
findings,  and  sentence  of  the  general  court  martial  in  the  foregoing  case  of 
Ruel  S.  Dally,  lieutenant  (junior  grade),  U.  S.  Navy,  and,  in  conformity  with 
article  53  of  the  Articles  for  the  Government  of  the  Navy,  the  record  is  re- 
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spectfully  referred  to  the  Secretary  of  the  Navy  for  transmission  to  the 
President.” 

On  July  30,  1935,  the  Acting  Judge  Advocate  General  expressed  the  opinion 
that  the  proceedings,  findings,  and  sentence  in  this  case,  and  the  action  of  the 
convening  authority  thereon,  were  legal. 

On  July  31,  1935,  the  sentence  was  confirmed  by  the  President  of  the  United 
States. 


ACCUSED:  designation  of — “junior”  omitted  after  name  in  sentence. 

An  accused  was  described  in  the  specification  and  arraigned  as  Alexander 
Conley,  Junior,  whereas  the  word  “junior”  was  omitted  after  the  name  as  it 
appeared  in  the  sentence.  However,  in  view  of  the  fact  that  “junior”  is  merely 
descriptive  and  constitutes  no  part  of  a man’s  name  (19  Ruling  Case  Law,  1331), 
held,  that  its  omission  in  this  instance  did  not  affect  the  validity  of  the  sentence 
(File:  MM-Conley,  Alexander/A17-20  (350708),  Aug.  1,  1935,  approved  Aug.  14, 
1935,  citing  C.  M.  O.  4,  1932,  p.  19) . 


[P.  7]  BOARDS  OF  INVESTIGATION : defendants — eights  to  be  accorded. 

The  record  of  proceedings  of  a board  of  investigation  disclosed  the  following 
procedure : 

(a)  An  officer  continued  as  a witness  for  the  recorder  after  having  been  named 
as  a defendant; 

(&)  Two  other  officers  were  called  as  witnesses  before  the  investigation  although 
they  had  been  named  as  defendants.  The  record  did  not  show  that  they  took 
the  stand  at  their  own  request. 

(c)  All  three  officers  referred  to  above  were  warned  after  their  testimony. 

In  connection  with  the  above  procedure,  attention  was  invited  to  section 
1183,  footnote  32  with  reference,  and  section  1193,  footnote  45,  Naval  Courts 
and  Boards,  1923,  in  view  of  which  it  necessarily  follows  that  the  testimony  of 
the  officer  referred  to  in  (a)  above,  after  he  was  made  a defendant,  and  all 
the  testimony  of  the  two  officers  referred  to  in  (h)  above,  adduced  as  a re- 
sult of  their  being  called  to  the  stand,  by  the  recorder,  without  their  consent, 
would  be  of  no  evidential  effect  in  any  administrative  proceedings  that  might 
arise  out  of  the  occurrence  being  investigated  (File:  A05/A17-25  (350705), 
July  18,  1935,  approved  Aug.  28,  1935,  citing  C.  M.  O.  5,  1931,  21). 


COMMAND : succession  to,  of  naval  district  during  temporary  absence  of 
regularly  assigned  commandant  who  is  also  assignfd  to  command  an 
active  navy  yard,  naval  training  station,  or  naval  operating  base. 

The  Naval  Appropriation  Act  for  the  fiscal  year  1936,  approved  June  24, 
1935  (Pub.,  No.  163,  74th  Cong.),  provides  under  the  title  “Naval  Establish- 
ment, Office  of  the  Secretary,  Miscellaneous  Expenses,”  as  follows: 

“That  no  part  of  any  appropriation  contained  in  this  act  shall  be  available 
for  the  expense  of  any  naval  district  in  which  there  may  be  an  active 
navy  yard,  naval  training  station,  or  naval  operating  base,  unless  the 
commandant  of  the  naval  district  shall  be  also  the  commandant  of  one  of 
such  establishments : * * *.” 

See  also  similar  provision  in  prior  appropriation  acts  since  that  of  July  12,  1921 
(42  Stat.  122). 

Held,  that  the  provision  quoted  above  from  the  appropriation  act  of  June  24, 
1935,  has  been  fully  complied  with  when  the  commandant  of  the  district  is  also 
the  commandant  of  one  of  the  [P.  8]  activities  named  therein,  and  that  it 
does  not  require  that  the  chief  of  staff,  or  other  officer,  when  temporarily  an 
ex  officio  acting  as  commandant  of  a naval  district  during  the  absence  or  in- 
capacity of  the  regularly  assigned  commandant,  also  act  as  commandant  of 
one  of  the  other  principal  naval  activities  within  the  district  (File:  ND/P17-1 
(350722),  Aug.  13,  1935,  considering  hearings  in  the  House  and  Senate,  naval 
appropriation  bill,  1922,  66th  Cong.,  3d  sess. — House  hearings,  pp.  49,  810,  944, 
and  Senate  hearings,  pp.  34-38). 
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COMMISSARY  STORES:  persons  authorized  to  make  purchases  from— 

CIVILIAN  EMPLOYEES. 

Sales  by  ship’s  stores  and  commissary  stores  to  civilians  beyond  the  con- 
tinental limits  of  the  United  States  are  limited  by  law  and  regulation  to  civilian 
employees  at  naval  stations  beyond  the  continental  limits  of  the  United  States 
and  in  Alaska  (Act  of  March  3,  1909,  35  Stat.  768,  34  U.  S.  C.,  sec.  533;  Act  of 
Aug.  29,  1916,  39  Stat.  613,  34  U.  S.  C.,  sec.  534;  Navy  Regs.,  1920,  art.  1597; 
Bu.  S.  & A.  Manual,  1929,  art.  1640-1  (f)).  In  an  opinion  of  the  Solicitor 
of  the  Navy  of  November  10,  1915,  approved  by  the  Secretary  of  the  Navy 
November  13,  1915,  and  apparently  followed  ever  since,  it  was  held  that  where 
a private  cable  company  had  established  a station  on  the  Government  reserva- 
tion at  Guantanamo  under  license  from  the  Government,  and  was  operating 
not  only  for  the  profit  of  the  company,  but  also  for  the  convenience  and  benefit 
of  the  Government,  its  position  was  analogous  to  that  of  an  instrumentality  of 
the  Government  and,  therefore,  sales  of  Government  provisions  to  employees 
of  this  company  might  legally  be  authorized. 

In  view  of  this  long-established  administrative  practice,  the  correctness  of 
the  Navy  Department’s  decision  of  1915  was  not  raised.  However,  held  that 
the  term  “civilian  employees”  should  not  be  extended  any  further  than  was 
done  in  1915,  and  that  sales  from  commissary  stores  should  not  be  made  to 
other  civilian  employees  than  those  of  the  Government  or  of  a concern  or  in- 
stitution analogous  to  an  instrumentality  of  the  Government  (File:  JF/L11-3 
(16)  (350807),  Aug.  23,  1935). 


NAVAL  RESERVE : fleet  naval  reserve! — transfer  to,  under  section  26  of 

NAVAL  RESERVE  ACT  OF  FEBRUARY  28,  1925 — INSANE  MAN;  SANE  MAN  CONTRARY  TO 

HIS  OWN  WISHES.  INTERPRETATION  OF  WORDS  “ENTITLED  TO  BE  TRANSFERRED,”  ETC. 

Held,  that  where  a man  is  qualified  for  transfer  to  the  Fleet  Naval  Reserve 
under  the  provisions  of  section  26  of  the  Naval  Reserve  Act  of  February  28,  1925 
(34  U.  S.  C.,  sec.  787),  he  may  legally  be  so  transferred,  regardless  of  the  fact 
that  he  has  been  declared  insane  and  because  of  such  mental  incapacity  is  in- 
capable [P.  9]  of  submitting  a request  for  such  transfer  (distinguishing  secs. 
26  and  23  of  the  Naval  Reserve  Act,  supra ; citing  Navy  Dept.  File : MM-Meegan, 
Michael  J/P19-2  (1)  (280706),  July  30,  1928;  id.,  MM-Burton,  Teressa  C/P20- 
2 ( 2)  (270526),  June  28,  1927;  id.,  MM-Jones,  Raymond  G/P19^-2  (1)  (270528), 
June  28,  1927:  id.,  MM-P19-1  (270517),  June  30,  1927;  id.,  26254-3591:8,  March 
30,  1923).  As  to  the  finality  of  such  decision  by  the  Navy  Department,  see  act 
of  May  23,  1930  (46  Stat.  375;  U.  S.  C.,  Supp.  VII,  title  34,  Sec.  790),  and  Comp. 
Gen.  decision  of  June  27,  1930. 

Remarked,  that  it  is  not  to  be  understood  from  the  foregoing  that  an  enlisted 
man  who  comes  within  the  purview  of  section  26  of  the  Naval  Reserve  Act,  supra, 
may  be  transferred  to  the  Fleet  Naval  Reserve  contrary  to  his  wishes  in  the 
matter  where  he  is  mentally  capable  of  knowing  what  he  is  doing.  On  the 
contrary,  this  section  of  the  act  provides  in  terms  that  such  individuals  shall 
be  “entitled  to  be  transferred  to  the  Fleet  Naval  Reserve  on  the  completion  of 
sixteen  or  more  years’  naval  service,”  which  leaves  it  to  the  option  of  the  man 
as  to  whether  he  shall  be  so  transferred  where  he  is  mentally  capable  of  exercis- 
ing that  option  (File:  MM-DeOcampo,  Querico/A17-20  ( 350608),  Aug.  10,  1935). 


PAY:  ADDITIONAL  COMPENSATION — FLYING  DUTY;  AVIATION  GUNNERY  OBSERVER 

(NAVAL  APPROPRIATION  ACT  OF  MARCH  15,  1934). 

Claim  was  submitted  by  a lieutenant,  U.  S.  Navy,  for  increased  pay  alleged 
to  be  due  for  service  as  an  aviation  gunnery  observer  from  July  1,  1934,  to  June 
11,  1935.  Question  presented  as  to  whether  this  officer  was  entitled  to  compensa- 
tion at  the  rate  of  50  percent  of  his  total  pay,  or  whether  his  additional  compen- 
sation was  limited  to  $1,440  per  annum. 

The  Naval  Appropriation  Act  for  the  fiscal  year  1935,  approved  March  15,  1934 
(48  Stat.  403,  411),  provided,  under  the  appropriation  for  “Pay  of  naval  per- 
sonnel” the  necessary  funds  for  increased  pay  for  making  aerial  flights,  with 
certain  restrictions,  as  follows : 
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“*  * * including  not  to  exceed  $1,289,770  (none  of  which  shall  be 

available  for  increased  pay  for  making  aerial  flights  by  more  than  eight  non- 
flying officers  or  observers  except  not  to  exceed  fifty-six  gunnery  observers, 
who,  if  above  the  rank  of  lieutenant,  shall  not  be  entitled  to  receive  increased 
pay  for  making  aerial  flights  at  a rate  in  excess  of  $1,440  per  annum,  all 
of  such  nonflying  officers  or  observers  to  be  selected  by  the  Secretary  of  the 
Navy)  for  increased  pay  for  making  aerial  flights ; * * 

Since  the  portion  of  the  above-quoted  provision  from  the  act  of  March  15,  1934, 
which  limited  the  rate  of  increased  pay  to  be  allowed  certain  officers  for  making 
aerial  flights  during  the  fiscal  year  1935  to  a rate  not  in  excess  of  $1,440  per 
annum,  was  specifically  restricted  to  officers  above  the  rank  of  lieutenant  [P.  10] 
held,  that  claimant  was  entitled  to  increased  pay  as  an  aviation  gunnery  observer 
as  authorized  by  the  act  of  June  10,  1922  (42  Stat.  G32),  as  amended  by  section 
6 of  the  act  of  July  2, 1926  ( 44  Stat.  782 ; 37  U.  S.  C.,  Sup.  VII,  sec.  29),  that  is  to 
say,  50  percent  of  his  total  pay  (File:  00/L16-4  (10)  (350812),  August  27,  1935, 
distinguishing  Naval  Appropriation  Act  for  the  fiscal  year  1936,  approved  June 
24,  1935  (Pub.,  No.  163,  74th  Cong.) ). 


PAY:  ADDITION AL  COMPENSATION — FLYING  DUTY;  NAVAL  OBSERVERS  (NAVAL  AP- 
PROPRIATION ACT  OF  JUNE  24,  1935). 

Provision  in  the  Naval  Appropriation  Act  of  June  24,  1935  (Pub.,  No.  163,  74th 
Cong.,  providing  for  the  “Pay  of  naval  personnel”  under  the  head  of  “Pay, 
Subsistence,  and  Transportation  of  Naval  Personnel,”  is  as  follows: 

“ * * * pay — $32,948,940,  including  not  to  exceed  $1,628,858  for  in- 
creased pay  for  making  aerial  flights,  no  part  of  which  shall  be  available 
for  increased  pay  for  making  aerial  flights  by  more  than  three  rear  admirals 
nor  by  nonflying  officers  or  observers  at  a rate  in  excess  of  $1,440  per  annum, 
which  shall  be  the  legal  maximum  rate  as  to  such  nonflying  officers  or 
observers ; * * 

Held,  that  the  above-quoted  statutory  provision  expressly  restricts  the  amount 
of  flight  pay,  in  the  case  of  “nonflying  officers  and  observers”  entitled  to  be  paid 
from  the  appropriation  made  available  for  increased  pay  for  making  aerial  flights, 
to  a rate  not  “in  excess  of  $1,440  per  annum,”  which  rate  the  law  provides  “shall 
be  the  legal  maximum  rate  as  to  such  nonflying  officers  or  observers”  during  the 
current  fiscal  year.  Therefore,  in  the  case  of  two  rear  admirals  whose  status 
was  that  of  “naval  observers  assigned  to  duty  involving  flying  in  a part  of  the 
aeronautical  organization  of  the  Navy,”  the  additional  pay  that  may  be  paid  to 
them  should  be,  in  view  of  the  statutory  limitation  on  the  rate  of  flight  pay  au- 
thorized for  “nonflying  officers”  and  “observers,”  limited  to  pay  at  the  rate  of 
$1,440  per  annum  during  the  fiscal  year  1936  (File:  GO/L16-4  (10)  (350803), 
August  23,  1935). 


PUNISHMENTS : suspension  of  flight  pay  ; order  of  commanding  officer. 

Held,  that  a commanding  officer  of  a naval  vessel  may  not,  legally,  award  as 
punishment  “suspension  of  flight  pay,”  but  he  may,  legally,  award  a punishment 
of  “suspension  from  duty  involving  flying,”  even  though  such  a suspension  results 
in  a loss  of  flight  pay  (File:  00/L16-4  (10)  (350711),  Aug.  2,  1935,  considering 
art.  24,  A.  G.  N. ; Executive  Order  No.  5865  of  June  27,  1932,  sec.  12 ; Navy  Dept. 
File:  OO-Williams,  F.  E/P13-9  (270924),  C.  M.  O.’s  10,  1927,  p.  24  and  11,  1927, 

p.  10). 


[P.  11]  REVOCATION : designation  of  officer  of  the  navy  as  qualified  to 

COMMAND  SUBMARINES. 

Held,  that  the  designation  of  an  officer  of  the  Navy  as  qualified  to  command 
submarines  is  purely  an  administrative  determination  by  the  Chief  of  the  Bu- 
reau of  Navigation  and  he  may  at  any  subsequent  time  determine  in  such 
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manner  as  be  may  adopt  that  such  officer  is  no  longer  qualified  to  command 
submarines,  and  revoke  his  designation  as  such  (File:  SS/P17-1  (850807)  Aug. 
21,  1935,  considering  act  of  April  9,  1928  (45  Stat.  412;  34  U.  S.  0.,  Supp.  VII. 
sec.  88(3);  Bu.  Nav.  Manual,  1925,  arts.  E-1301 — El-1311;  distinguishing  File: 
VZ/A3-1  (320701),  July  28,  1932,  C.  M.  O.  7,  1932,  p.  19). 


TAXATION : state  sales  tax  on  purchases  by  officers’  messes  on  board  ship 

(STATE  OF  CALIFORNIA). 

Held,  that  the  California  Retail  Sales  Tax  Act  has  no  application  to  sales 
made  to  officers’  messes  on  board  naval  vessels,  as  (1)  the  sales  contemplated 
are  consummated  on  property  under  the  exclusive  jurisdiction  of  the  United 
States  which  is  beyond  the  legislative  power  of  the  State  (citing  Standard  OH 
Co.  v.  California,  291  U.  S.  242;  Arlington  Hotel  v.  Fant,  278  U.  S.  439;  United 
States  v.  TJnzeuta,  281  U.  S.  138;  Surplus  Trading  Company  v.  Cook,  281  U.  S. 
647;  Panhandle  Oil  Company  v.  Mississippi,  277  U.  S.  218),  and  (2)  such  sales 
are  transactions  with  a Government  instrumentality,  the  operations  of  which 
cannot  be  taxed  by  a State  (citing  Panhandle  Oil  Company  v.  Mississippi,  supra ; 
File:  EG5/L14-1  (350705),  Aug.  1,  1935). 


TRANSPORTATION : dependents — (a)  enlisted  personnel  on  transfer  to  the 

FLEET  NAVAL  RESERVE  AFTER  1C  OR  20  YEARS’  SERVICE;  (&)  REIIRED  OFFICERS  AND 

TRANSFERRED  MEMBERS  OF  FLEET  NAVAL  RESERVE  WHEN  RECALLED  TO  ACTIVE  DUTY 

(INTERPRETATION  OF  SEC.  3 OF  THE  ACT  OF  JUNE  24,  1935). 

The  following  questions  were  presented  : 

(a)  Whether  or  not  section  3 of  the  Naval  Appropriation  Act  approved  June 
24,  1935  (Public,  No.  163,  74th  Cong.),  authorizes  transportation  to  be  fur- 
nished to  the  dependents  of  enlisted  personnel  of  the  affected  ratings  on  transfer 
to  the  Fleet  Naval  Reserve  after  16  or  20  years’  service  not  to  exceed  from  the 
last  duty  station  to  home. 

(&)  Whether  or  not  said  section  3 authorizes  transportation  for  the  depend- 
ents of  retired  officers  and  for  the  dependents  of  transferred  members  of  the 
Fleet  Naval  Reserve,  when  recalled  to  active  duty,  from  their  homes  to  place 
of  duty  and  from  place  of  duty  to  their  homes  on  being  relieved  from  active  duty. 

[P.  12]  Section  3 of  the  Act  approved  June  24,  1935,  supra,  provides : 

“During  the  fiscal  year  1935  and  thereafter,  the  words  ‘permanent  change 
of  station’  as  used  in  section  12  of  the  act  approved  May  18,  1920  (41  Stat 
604),  as  amended,  shall  be  held  to  include  the  home  of  an  officer  or  man 
to  which  he  is  ordered  in  connection  with  retirement.” 

Section  12  of  the  act  approved  May  18,  1920  (41  Stat.  604;  34  U.  S.  C.,  sec.  898), 
as  amended  by  section  12  of  the  act  of  June  10,  1922  (42  Stat.  631 ; 37  U.  S.  C., 
sec.  21),  requires  that  “when  any  commissioned  officer,  noncommissioned  officer 
of  the  grade  of  color  sergeant  and  above,  including  any  noncommissioned  officer 
of  the  Marine  Corps  of  corresponding  grade,  warrant  officer,  chief  petty  officer, 
or  petty  officer  (first  class),  having  a wife  or  dependent  child  or  children,  is 
ordered  to  make  a permanent  change  of  station,”  such  dependent  shall  be  fur- 
nished transportation  in  kind  or  in  money  to  the  new  station. 

With  reference  to  question  (a),  it  is  clear  that  an  enlisted  man,  whose  trans- 
fer has  been  authorized  from  the  regular  Navy  to  the  Fleet  Naval  Reserve,  has 
not  been  ordered  to  make  a permanent  change  of  station  “in  connection  with 
retirement”  within  the  meaning  of  the  quoted  words  as  used  in  section  3 of  the 
act  of  June  24,  1935.  Therefore,  held,  that  transportation  of  his  dependents 
from  his  last  duty  station  to  his  home  in  connection  with  his  transfer  to  the 
Fleet  Naval  Reserve  is  not  authorized  under  the  terms  of  said  section  3. 

With  respect  to  question  (&),  an  officer  or  enlisted  man,  once  transferred  to 
the  retired  list,  thereafter  continues  in  the  status  of  a retired  officer  or  enlisted 
man,  and  any  order  subsequently  issued,  recalling  him  to  active  duty,  does  not 
operate  to  change  his  previously  acquired  retired  status.  Accordingly,  held  that 
any  orders  issued  to  a retired  officer  or  retired  enlisted  man  for  the  performance 
of  active  duty  would  not  bring  such  officer  or  man  within  the  terms  of  said 
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section  3 so  as  to  authorize  transportation  for  liis  dependents  from  his  home 
to  his  place  of  duty  and  return  therefrom  to  his  home,  for  the  obvious  reason 
that  no  orders  “in  connection  with  his  retirement”  are  involved  in  such  a situa- 
tion. The  same  reasoning  necessarily  applies  to  a transferred  member  of  the 
Fleet  Naval  Reserve  when  ordered  to  active  duty  and,  upon  release  therefrom, 
directed  to  proceed  to  his  home.  Orders  issued  in  such  a case  unquestionably 
are  not  “in  connection  with  retirement”  (File:  MM/L20-4  (350725),  Aug.  9, 
1935;  see  in  connection  with  this  case  hearings  on  the  bill  H.  R.  6629  ( 74th 
Cong.,  1st  sess.),  to  amend  sec.  12  of  the  act  of  May  18,  1920,  as  amended). 

C.  M.  O.  9—1935 

[P.  3]  HEARSAY  EVIDENCE:  statement  made  by  third  party  to  medical 

OFFICER,  NOT  IN  PRESENCE  OF  ACCUSED. 

Lieutenant  Edward  J.  O’Kane,  U.  S.  Navy,  was  tried  by  a general  court 
martial  convened  at  the  U.  S.  naval  operating  base,  Norfolk,  Va.,  by  order 
of  the  Secretary  of  the  Navy,  on  August  24,  1935,  and  was  convicted  of  the 
following  charge : Drunkenness. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service. 

On  September  17,  1935,  the  Judge  Advocate  General,  in  reviewing  the  record 
of  proceedings  in  this  case,  stated  in  part  as  follows : 

“The  accused  made  a motion  to  strike  out  of  the  record  certain  testimony 
given  by  a witness  for  the  prosecution.  This  witness  is  a medical  officer 
and  was  testifying  as  to  the  sobriety  of  the  accused.  In  addition  to  giving 
the  results  of  his  examination  of  the  accused,  the  witness  stated  what 
was  subsequently  said  to  him  by  the  executive  officer.  The  motion  to 
strike  such  testimony  from  the  record  was  denied.  The  matter  covered 
by  the  motion  was  clearly  hearsay,  and  the  motion  should  have  been  granted 
(sec.  346-351,  Naval  Courts  and  Boards,  1923;  C.  M.  O.  8,  1929,  11). 
The  testimony  which  immediately  followed  this  motion  [P.  4]  was 
likewise  subject  to  the  same  objection  and  should  not  have  been  admitted, 
but  however,  the  court  showed  by  its  admonition  to  the  witness  to  con- 
iine himself  to  matters  within  his  own  knowledge  that  it  discounted 
such  hearsay  testimony  being  given  by  the  witness. 

“The  matter  objected  to  was  not  material  to  the  offense  of  "which  the 
accused  was  being  tried  and,  accordingly,  the  error  of  the  court  in  deny- 
ing such  motion  did  not  prejudice  the  rights  of  the  accused  (sec.  741  (e), 
Naval  Courts  and  Boards,  1923).” 

Subject  to  the  above-quoted  remarks,  the  Judge  Advocate  General  expressed 
the  opinion  that  the  proceedings,  findings,  and  sentence  were  legal. 

On  September  18,  1935,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence  and  the  remarks  of  the  Judge  Advocate  General. 

On  September  19,  1935,  the  President  confirmed  the  sentence  of  dismissal 
(File  A6-5  (6)/EEl  (350918)). 


CHARGES  AND  SPECIFICATIONS:  duplication  of  charges — finding  on 

ONE  CHARGE  AND  SPECIFICATION  THEREUNDER  SET  ASIDE. 

Accused  was  tried  by  general  court  martial,  among  other  things,  upon  the 
charges : “Scandalous  conduct  tending  to  the  destruction  of  good  morals” 
(attempted  sodomy)  and  “While  on  shore  maltreating  and  inhabitant”  and  was 
found  guilty  of  both  charges.  The  specification  under  each  charge  referred  to 
the  same  incident.  The  law  permits  as  many  specifications  to  be  prepared  as 
are  necessary  to  provide  for  every  possible  contingency  in  the  evidence,  where 
the  legal  character  of  the  offense  cannot  be  precisely  known  or  defined  until 
developed  by  the  proof.  It  is  quite  proper  in  important  cases  to  specify  the 
offense  under  two  or  more  specifications.  The  sentence  was  not  in  excess  of 
the  limitation  of  punishment  prescribed  for  the  first  charge  above  mentioned 
(N.  C.  & B.,  1923,  secs.  188  and  720;  C.  M.  O.  3,  1931,  pp.  11-12;  3,  1934,  p 4; 
6,  1934,  p.  5).  Accordingly,  the  findings  on  that  charge  and  the  sentence 
were  approved,  but  the  findings  on  the  other  charges  and  the  specification 
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thereunder  were  set  aside  (File:  MM-Baxter,  Teddy  It  /A17-20  (350723), 

Sept.  14,  1935,  approved  Sept.  20,  1935). 


1.  HEARSAY  EVIDENCE:  exceptions  to  ruee  against — state  mint  made 

IN  PRESENCE  OF  ACCUSED. 

2.  SAME:  statement  by  third  party  not  in  presence  of  accused;  res  gfstae. 

Over  objection  of  the  accused,  a general  court  martial  admitted  certain  testi- 
mony given  by  a witness  for  the  prosecution,  who  [P.  5]  was  testifying  to 
actions  of  and  remarks  made  by,  the  complaining  witness  in  the  case  im- 
mediately following  the  commission  of  the  alleged  offense. 

The  witness  under  examination  testified  in  substance  as  follows:  That 
on  the  evening  in  question  he  was  in  his  bunk  in  the  “guinea  pullman”  next 
to  the  seamen’s  compartment,  but  was  not  yet  asleep ; that  he  heard  a com- 
motion in  the  seamen’s  compartment ; that  a few  seconds  later  someone  ran 
through  the  door  into  the  “guinea  pullman” ; that  he  recognized  the  man  as 
the  accused;  that  the  accused  drew  himself  into  his  bunk;  that  someone  else 
then  entered  from  the  seamen’s  compartment,  making  damaging  remarks  con- 
cerning the  accused’s  conduct  relating  to  the  offense  charged  against  him 
and  what  the  speaker  intended  to  do  to  the  accused  when  he  found  him ; that 
he,  the  witness  under  examination,  jumped  out  of  his  bunk  and  ran  after  the 
man ; that  as  he  reached  the  top  of  the  hatch  to  the  half -deck  going  to  the 
quarter-deck  he  met  a man  coming  down  with  a fire  ax  in  his  hand ; that  the 
man  was  in  a very  excited  condition ; and  that  the  man  then  made  similar 
remarks  to  those  previously  made  in  the  “guinea  pullman.”  This  man  had 
not  been  recognized  by  the  witness  in  the  compartment,  but  he  identified  him 
by  his  voice  on  the  top  side  as  the  complaining  witness. 

(1)  From  the  foregoing,  it  appeared  that  the  witness  under  examination 
testified  to  actions  of,  and  remarks  made  by,  the  complaining  witness  at  two 
different  times.  The  first  occasion  was  in  the  “guinea  pullman”  and  in  the 
presence  and  hearing  of  the  accused,  who  could  not  have  been  asleep.  Held, 
that  such  actions  and  remarks  of  the  complaining  witness  could,  therefore,  be 
testified  to  by  a third  party,  under  the  provisions  of  section  364,  Naval  Courts 
and  Boards,  1923. 

(2)  The  above  rule,  however,  did  not  apply  to  the  second  occasion  at  the 
top  of  the  hatch  to  the  half-deck  going  to  the  quarter-deck,  since  it  was  not 
shown  that  the  accused  was  then  within  hearing.  Nor  did  this  evidence  satisfy 
the  res  gestae  exception  to  the  hearsay  rule  (secs.  371  and  372,  N.  C.  & B., 
1923),  since  by  that  time  the  remarks  of  the  injured  man  had  assumed  the 
nature  of  narration  rather  than  spontaneous  exclamation.  Accordingly,  held 
that  the  court  erred  in  overruling  accused’s  motion  to  strike  out  such  testi- 
mony. However,  since  this  testimony  was  substantially  to  the  same  effect 
as  the  statements  previously  made  by  the  complaining  witness  in  the  “guinea 
pullman”  and  in  the  presence  of  the  accused,  further  held  that  the  error  of 
the  court  was  not  prejudicial  to  the  substantial  rights  of  the  accused. 

Subject  to  the  foregoing,  the  proceedings,  findings,  and  sentence,  and  the 
action  of  the  convening  authority  thereon,  were  legal  (File:  MM-Helmick, 
Clarence  M/A17-20  (350617),  Sept.  11,  1935,  approved  Sept.  18,  1935). 


[P.  6]  JUDGE  ADVOCATE : argument  of — statements  not  supported  by 

EVIDENCE. 

Where  the  judge  advocate  in  his  opening  argument  stated,  in  connection 
with  the  offense  of  “Breaking  arrest,”  that  “the  accused  has  stated,  from  the 
stand,  that  he  was  not  told  about  his  arrest  * * but  the  record  failed 

to  show  that  the  accused  made  such  statement,  held  that  the  remarks  of  the 
judge  advocate  were  improper  (citing  N.  0.  & B , 1923,  sec.  669),  but  that 
the  proceedings  were  not  invalidated  therebv  (File:  MM-Frost,  Clinton  E/A17- 
20  (350801),  Sept.  4,  1935,  approved  Sept.  11,  1935). 
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1.  LARCENY : corpus  delicti. 

2.  FINDINGS : exceptions  in — failure  of  court  to  make. 

3.  EVIDENCE:  real — introduction  of. 

(1)  Accused  was  convicted  by  general  court  martial  of  “Stealing  property 
of  the  United  States  intended  for  the  naval  service  thereof.”  The  specification 
alleging  theft  set  out  the  items  of  property  alleged  to  have  been  stolen  by  the 
accused.  The  evidence  adduced  justified  the  court’s  findings  with  respect  to 
all  the  articles  in  question  except  the  last  item  named  (21  round  brass  checks, 
valued  at  nineteen  cents),  as  to  which  there  was  no  direct  evidence  and 
insufficient  circumstantial  evidence  to  show  that  said  item  had  been  lost  by 
the  Government.  Held  that  the  corpus  delicti  was  not  established  as  to  the 
last  item,  inasmuch  as  one  of  its  constituent  elements  is  that  the  property 
was  lost  by  the  owner  (C.  M.  O.  1,  1930,  p.  14;  10,  1930,  p.  15).  The  court 
should  have  excepted  in  its  findings  the  words  alleging  the  theft  of  the  articles 
not  proved  to  have  been  lost  (sec.  681,  N.  C.  & B.,  1923;  C.  M.  O.  3,  1928, 

p.  12). 

(2)  The  usual  procedure  when  the  findings  of  the  court  fail  to  show  proper 
exceptions  in  accordance  with  the  evidence  adduced  is  to  return  the  record 
for  revision  (O.  M.  O.  3,  1928,  p.  12).  Since,  however,  the  value  of  the  par- 
ticular articles  in  question,  being  only  nineteen  cents,  was  really  inconse- 
quential when  compared  with  the  value  of  those  which  the  accused  was 
properly  convicted  of  stealing,  and  since  the  rights  of  the  accused  were  not 
prejudiced,  as  shown  by  the  light  sentence  adjudged,  the  procedure  above 
outlined  was  not  followed  in  this  case. 

(3)  It  was  further  noted  that  the  accused  objected  to  the  introduction  in 

evidence  of  the  various  articles  he  was  alleged  to  have  stolen,  because  of 
lack  of  proper  identification.  The  civilian  witness  who  was  called  upon  to 
identify  these  articles  was  able  to  state  only  that  there  were  similar  articles 
in  the  Government  storehouse  in  which  he  was  employed.  The  court  should 
have  required  the  judge  advocate  to  cause  the  articles  to  be  identified  prior 
to  their  admission  in  evidence  in  accordance  with  section  [P.  7]  864,  Naval 

Courts  and  Boards,  1923.  Since  the  articles  were,  at  a later  stage  of  the  trial, 
properly  identified,  held  that,  although  the  procedure  was  irregular,  it  did  not 
prejudice  the  accused’s  rights  (citing  C.  M.  O.  17,  1920,  pp.  1,  2). 

Subject  to  the  above  remarks,  held  that  the  proceedings,  findings,  and  sen- 
tence were  legal  (File:  MM-Morgan,  John  J/A17-20  (350809),  Sept.  21,  1935, 
approved  Oct.  1,  1935). 


MEMBERS  OF  COURTS  MARTIAL:  record  failing  to  contain  certificate 

FOB  EACH  DAY  OF  ABSENCE  OF  MEMBER. 

An  officer  who  was  designated  in  the  original  precept  of  a general  court 
martial  as  a member  of  the  court  was  not  present  at  any  of  the  court’s  ses- 
sions, nor  did  he  authenticate  the  sentence  by  his  signature.  The  record 
showed  that  on  the  first  day  of  the  trial,  which  lasted  three  days,  the  judge 
advocate  handed  the  president  of  the  court  a medical  certificate  for  the 
convening  authority,  explaining  the  absence  of  the  officer  in  question  from 
the  court  that  day.  However,  there  was  no  certificate  to  account  for  his 
absence,  other  than  on  the  first  day  of  the  trial,  as  required  by  section  812, 
footnote  23,  Naval  Courts  and  Boards,  1923. 

Whether  this  omission  was  occasioned  by  a clerical  error  or  not  could  not 
be  determined  from  the  record,  but,  as  there  remained  a legal  quorum  of 
members  present  despite  the  above-mentioned  absence,  held  that  the  proceed- 
ings were  not  invalidated  thereby  (C.  M.  O.  1,  1932,  pp.  13-14;  File:  MM- 
Risch,  Carl  H/A17-20  ( 350405),  Sept.  4,  1935,  approved  Sept.  21,  1935). 


PREVIOUS  CONVICTIONS : record  of — introduction  where  occurred  prior 

TO  CURRENT  EXTENSION  OF  ENLISTMENT  ; DECK  COURT. 

Where  a deck  court  erroneously  considered  record  of  previous  convictions 
of  accused  which  occurred  prior  to  his  current  extension  of  enlistment  (sec. 
691,  N.  C.  & B.,  1923),  held  that  the  error  was  not  fatal  since  the  accused 
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made  no  objection  thereto  (citing  C.  M.  O.  1,  1929,  p.  33).  However,  since 
the  evidence  of  previous  convictions  improperly  introduced  may  have  influ- 
enced the  court  in  determining  the  sentence  adjudged,  the  Secretary  of  the 
Navy  directed  that  the  court  be  reconvened  for  the  purpose  of  reconsidering  the 
sentence,  excluding  during  such  consideration  the  said  evidence  of  previous 
convictions  (Naval  Digest,  1916,  p.  468,  par.  14)  ; File:  MM-Sclilitzkus,  Erick 
F/A17-22  (350919),  Sept.  19,  1935). 


IP.  8]  1.  SCANDALOUS  CONDUCT  TENDING  TO  THE  DESTRUCTION  OF 
GOOD  MORALS:  specification  alleoing  attempt  to  commit  fel- 
ony IN  VIOLATION  OF  SECTION  113  OF  THE  CRIMINAL  CODE — SUFFICIENCY 
OF. 

2.  CHARGES  AND  SPECIFICATIONS:  surplusage — rejection  of; 

BRIBERY. 

Accused  was  tried  by  general  court  martial  and  convicted  of  “Scandalous 
conduct  tending  to  the  destruction  of  good  morals,”  the  specification  of  the  charge 
reading,  in  part,  as  follows : 

“In  that  * * *,  while  so  serving  on  board  the  U.  S.  S.  Detroit , did,  on 
or  about  May  11,  1935,  write  and  cause  to  be  delivered  to  one  * * *,  then 

a civilian  employee  of  the  Navy  Department  assigned  to  duty  in  the  Com- 
munication Division  of  the  Office  of  Naval  Operations,  Washington,  D.  C., 
a letter  in  tenor  as  follow’s:  which  said  letter  was  written  and  sent 

as  aforesaid  with  the  intent  and  purpose,  on  the  part  of  the  said  * * *, 
of  bribing  the  said  * * * to  aid  in  effecting  the  transfer  of  one  * * *, 
from  his  station  and  duty  on  board  the  U.  S.  S.  Detroit , to  duty  on  board 
the  U.  S.  S.  Chaumont .” 

(1)  Section  113  of  the  Criminal  Code  (U.  S.  Code,  1934  ed.,  title  18,  sec.  203) 
makes  it  an  offense  for  any  clerk  in  the  employ  of  the  United  States,  directly 
or  indirectly,  to  “receive,  or  agree  to  receive,  any  compensation  whatever  for  any 
services  reudered  or  to  be  rendered  to  any  person,  either  by  himself  or  another,  in 
relation  to  any  proceeding,  contract,  claim,  controversy,  charge,  accusation, 
arrest,  or  other  matter  or  thing  in  which  the  United  States  is  a party  or  directly 
or  indirectly  interested,  before  any  department” ; and  by  section  332  of  the 
Criminal  Code  (U.  S.  Code,  1934  ed.,  title  18,  sec.  550),  the  terms  of  said  section 
113  are  made  applicable  to  whoever  “aids,  abets,  counsels,  commands,  induces, 
or  procures”  the  commission  of  the  offense  defined  therein.  Accordingly,  held 
that  the  offense  set  out  in  the  above-quoted  specification  properly  charged  an 
attempt  by  the  accused  to  commit  a felony  in  violation  of  section  113  of  the 
Criminal  Code  and,  in  accordance  with  the  provisions  of  section  212,  Naval 
Courts  and  Boards,  1923,  was  properly  chargeable  under'  “Scandalous  conduct 
tending  to  the  destruction  of  good  morals.” 

(2)  It  was  further  noted  that  the  specification  above  quoted  contained  an 
allegation  (conclusion)  concerning  an  attempted  bribe,  which  was  not  supported 
by  the  evidence.  However,  held  that  such  allegation  was  not  necessary  to  make 
out  an  offense  under  the  charge  and,  consequently,  not  having  been  proved,  could 
be  considered  as  surplusage. 

Subject  to  the  foregoing  remarks,  the  proceedings,  findings,  and  sentence,  and 
the  action  of  the  convening  authority  thereon  were  held  legal  (File:  MM-Posey, 
Lewis  L/A17-20  ( 350807),  Sept.  21,  1935,  approved  Sept.  26,  1935). 


[P.  9]  STATEMENT  OF  ACCUSED:  more  than  request  for  clemency- 
procedure. 

An  accused  pleaded  not  guilty  to  the  general  court-martial  charge  of  “Deser- 
tion” and  the  specification  thereunder,  after  which  the  following  entries  appeared 
in  the  record : 

“The  counsel  for  the  accused  stated  that  the  accused  admitted  that  he  was 
Francis  J.  Kratt,  radioman  third  class,  U.  S.  Navy,  and  that  the  charge  and 
specification  were  true. 

“The  accused  stated  that  this  admission  was  made  by  his  authority.” 

Neither  the  prosecution  nor  the  defense  offered  any  evidence,  but  the  accused 
read  a written  statement  in  his  defense.  The  court  found  the  specification  of 
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the  charge  proved  and  the  accused  guilty  of  the  charge.  The  statement  sub- 
mitted by  the  accused  was  more  than  a mere  request  for  clemency  and  for  that 
reason  the  court  should  have  directed  the  judge  advocate  to  present  evidence  to 
establish  the  allegations  of  the  specification. 

Subject  to  the  above  and  certain  other  remarks,  the  proceedings,  findings,  and 
sentence  were  held  legal  (File:  MM-Kratt,  Francis  J/A17-20  ( 350805),  Sept.  5, 
1935,  approved  Sept.  18,  1935). 


CLAIMS : private — commercial  airplane  damaged  through  collision  with 

NAVY  LANDPLANE. 

Claim  was  submitted  by  the  American  Airlines,  Inc.,  for  reimbursement  in  the 
sum  of  $75  for  damages  to  one  of  its  planes  resulting  from  a collision  with  a 
U.  S.  Navy  landplane  on  April  4,  1935. 

An  investigation  of  the  above  claim  disclosed  that  at  about  2:45  p.  m.  on 
April  14,  1935,  an  ensign  in  the  Naval  Reserve  was  preparing  to  take  off  from 
Grand  Central  Air  Terminal,  Glendale,  Calif.,  in  a Navy  landplane.  The  “taxi- 
lane”  for  all  airplanes  was  located  between  the  airplane  “warming-up”  and 
“parking”  areas,  in  front  of  the  hangars.  The  last  airplane  in  this  parking  area 
was  the  plane  involved  in  the  claim,  and  was  about  200  feet  from  the  remainder 
of  the  parked  airplanes.  The  Reserve  officer  did  not  see  this  parked  airplane 
ahead  of  him,  as  it  was  in  his  “blind  spot,”  and  as  he  turned  his  airplane  off  the 
taxilane  he  collided  with  the  wing  tip  of  the  parked  airplane,  striking  it  at  an 
angle  of  about  45°  from  head-on.  The  planes  swung  together  into  a head-on 
position,  damaging  both  airplanes’  propellers  and  the  right  front  outer  bay  strut 
of  the  parked  airplane.  Total  damage  to  the  parked  airplane  consisted  of  bent 
right  front  outer  bay  strut,  and  two  nicks  about  midway  in  one  propeller  blade. 

[P.  10]  The  cost  of  repairing  the  damages  sustained  by  the  plane  in  question 
amounted  to  $75,  which  amount  was  supported  by  vouchers.  Such  accidents  were 
considered  incident  to  normal  aircraft  operations  from  crowded  airports.  The 
flight  during  which  the  damage  occurred  was  an  official  flight  duly  authorized. 

It  appearing  from  the  above  that  a U.  S.  Navy  landplane  was  responsible  for 
colliding  with  and  damaging  the  privately  owned  plane  in  question  and  that  the 
claim  for  the  damages  sustained  was  reasonable  compensation,  this  claim  was 
approved  for  payment  from  the  current  appropriation  “Aviation,  Navy.”  (File: 
V02C-1/L11-1  (4)  (350422-1),  Aug.  13,  1935). 


LINE  OF  DUTY  AND  MISCONDUCT:  civil  employee;  jurisdiction  to  decide; 

EMPLOYEES’  COMPENSATION  ACT. 

A gasoline  fire  in  a motor  launch,  which  occurred  at  the  coaling  plant  dock, 
U.  S.  Navy  Yard,  Pearl  Harbor,  T.  H.,  resulted  in  the  death  of  one  public-works- 
department  employee  and  the  injury  of  four  others.  Inasmuch  as  any  claim  in 
this  case  would  be  submitted  under  the  Employees  Compensation  Act  of  Septem- 
ber 7,  1916  (39  Stat.  742;  U.  S.  Code,  1934  ed.,  title  5,  sec.  751  et  seq. ),  the  admin- 
istration of  which  act  did  not  come  under  the  jurisdiction  of  the  Navy  Depart- 
ment, the  question  of  line  of  duty  or  misconduct  was  not  decided  (C.  M.  O.  11, 
1929,  p.  19;  File:  NY10/A17-24  (350425),  June  26,  1935,  approved  Sept.  19,  1935). 


MARINE  CORPS : application  to,  of  act  of  july  22,  1935  (line  personnel  act). 

Question  as  to  the  application  to  the  Marine  Corps  of  the  provisions  to  the 
act  of  July  22,  1935  (Pub.,  No.  212,  74th  Cong.,  49  Stat.  487)  “to  regulate  the 
strength  and  distribution  of  the  line  of  the  Navy.” 

Section  1 of  the  Marine  Corps  Personnel  Act  of  May  29,  1934  (48  Stat.  811 ; 
34  U.  S.  C.,  1934  ed.,  sec.  626a)  provides  that — 

“Hereafter  commissioned  officers  of  the  Marine  Corps  shall  be  distributed 
in  grades,  promoted,  retired,  and  discharged  in  like  manner  and  with  the 
same  relative  conditions  in  all  respects  as  are  provided  for  commissioned 
officers  of  the  line  of  the  Navy,  by  existing  law,  or  by  laws  hereafter  enacted. 
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except  as  may  be  necessary  to  adapt  the  said  provisions  to  the  Marine  Corps, 
or  as  herein  otherwise  provided.” 

From  the  above-quoted  provision  of  law,  it  is  apparent  that  all  existing  laws 
on  May  29,  1934,  or  laws  enacted  subsequent  thereto,  dealing  with  the  distribu- 
tion in  grades,  promotion,  [P.  11]  retirement,  and  discharge  of  line  officers 
of  the  Navy  are  applicable  to  the  commissioned  officers  of  the  Marine  Corps, 
except  (a)  as  may  be  necessary  to  adapt  such  provisions  to  the  Marine  Corps;  or 
(&)  as  specifically  excepted  in  the  act  approved  May  29,  1934,  supra. 

Specifically  answering  the  question  presented,  held  that  sections  1,  4,  6,  and 
7 of  the  act  of  July  22, 1935,  above  cited,  have  no  application  to  the  Marine  Corps ; 
sections  3,  8,  9,  and  10  are  applicable  to  the  Marine  Corps ; section  2,  as  far  as  it 
restates  section  1 of  the  act  of  March  3,  1931  (46  Stat.  1482;  34  U.  S.  C.,  1934  ed., 
sec.  4),  is  applicable  to  the  Marine  Corps,  subject  to  exceptions  (a)  and  (&), 
above,  but  the  provisos  added  by  said  section  2 are  not  adaptable  to  the  Marine 
Corps  and  therefore  cannot  be  applied ; and  section  5 is  applicable  to  the  Marine 
Corps,  except  as  otherwise  specifically  provided  in  the  Marine  Corps  Personnel 
Act  of  May  29,  1934  (exception  (&),  above)  (File:  QN/A18  ( 340715-8),  Sept.  11, 
1935). 


MISCONDUCT  : accidental  gunshot  wound;  violation  of  orders;  carelessness. 

A private,  U.  S.  Marine  Corps,  accidentally  shot  himself,  while  handling  a 
pistol  in  a careless  manner,  in  violation  of  safety  orders.  The  act  of  handling 
a dangerous  weapon  in  the  manner  indicated  by  the  evidence,  in  violation  of 
safety  orders,  amounted  to  more  than  mere  carelessness  and  was  an  act  of  mis- 
conduct for  which  this  man  might  be  court-martialed  (N.  C.  & B.,  1923,  sec.  1028). 
Accordingly,  held  that  the  injury  sustained  was  incurred  as  a result  of  his  own 
misconduct  (C.  M.  O.  4,  1928,  p.  8;  7,  1929,  p.  16;  8,  1932,  p.  19;  2,  1933,  p.  8; 
4,  1935,  p.  11;  File:  MM-Petokas,  August  J/A17-26  (350808),  Sept.  16,  1935,  ap- 
proved Sept.  24,  1935). 


MEDICAL  TREATMENT : private — enlisted  men  on  authorized  leave  for  al- 
leged BENEFIT  OF  GOVERNMENT. 

An  enlisted  man,  while  on  authorized  leave  of  absence,  became  ill,  was  treated 
by  private  physicians,  and  later  transferred  to  a private  hospital,  where  he  died. 
The  investigating  officer  expressed  the  opinion  that  deceased  was  not  on  leave 
of  his  own  volition  but  was  taking  this  period  of  leave  for  the  convenience  of 
the  Government  in  order  to  make  space  for  R.  O.  T.  C.  personnel.  The  con- 
vening authority  concurred  in  the  opinion  that  deceased  was  taking  leave  for  the 
convenience  of  the  Government. 

Held  that  the  evidence  adduced  clearly  showed  that  the  deceased  was  on  regu- 
larly granted  leave  of  absence  during  the  entire  period  in  which  the  medical 
services  were  furnished.  The  [P.  12]  decisions  of  the  Comptroller  General 
are  to  the  effect  that  the  United  States  is  not  liable  for  civilian  medical  or 
hospital  treatment  received  by  an  enlisted  man  while  on  leave  of  absence  (Comp. 
Gen.  dec.  A-38948,  April  7,  1933;  File:  MM-Snyder,  Charles  B/A17-26  (350826), 
Sept.  16,  1935,  approved  Oct.  2,  1935). 


NAVAL  RESERVE : fleet  naval  reserve,  transferred  members — discharge  on 

OWN  REQUEST  TO  ACCEPT  COMPENSATION  FROM  VETERANS’  ADMINISTRATION  ; EFFEC- 
TIVE DATE  OF  ; LEGALITY  OF  RETROACTIVE  DISCHARGE. 

While  a transferred  member  of  the  Fleet  Naval  Reserve  who  has  been  placed 
on  the  retired  list  of  the  Regular  Navy,  may,  upon  his  own  request,  be  dis- 
charged therefrom,  in  order  to  accept  compensation  from  the  Veterans’  Admin- 
istration (citing  File  MR/P19-1  (310508),  July  9,  1931,  C.  M.  O.  7,  1931,  p.  27; 
MM-Switzer,  Clyde  0/P19-2  (321010),  Oct.  15,  1932,  C.  M.  O.  10,  1932,  p.  11), 
held  that  a retroactive  discharge  may  not,  legally,  be  issued.  In  such  cases  the 
same  rule  applies  as  in  the  case  of  a discharge  from  the  naval  service  of  an 
enlisted  man  on  active  duty  (31  Op.  Atty.  Gen.  521 ; sec.  559,  N.  C.  & B.,  1923 ; 
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2 Comp.  Dec.  95;  6 Comp.  Dec.  11),  namely,  that  the  discharge  will  be  effective 
on  the  date  of  its  receipt  by  him  (File;  MR/P19-1  (350831),  Sept.  12,  1935). 


NAVAL  RESERVE : volunteer  naval  reserve — military  leave,  officer  per- 
forming TRAINING  DUTY  UNDER  AN  “AUTHORIZATION  FOR  TRAINING  DUTY”  ; “UNDER 
ORDERS”  CONSTRUED  AS  USED  IN  SECTION  36  OF  THE  NAVAL  RESERVE  ACT  OF  192  5 J 
COMPTROLLER  GENERAL’S  DECISION. 

Where  a Government  employee  who  was  a member  of  the  Volunteer  Naval 
Reserve  performed  training  duty  under  an  “authorization  for  training  duty 
without  pay,”  upon  his  own  application  and  with  his  own  consent,  the  Comp- 
troller General  held  that  he  was  not  entitled  to  leave  of  absence  with  pay  from 
his  civil  position  under  the  provisions  of  section  36  of  the  Naval  Reserve  Act 
of  February  28,  1925  ( 43  Stat.  1089  ; 34  U.  S.  C.  1934  ed.,  sec.  768;  Comp.  Gen. 
decision  of  Aug.  8,  1935,  A-63993,  15  Comp.  Gen.  110-Navy  Dept.  File  OB/P16-3 
(350130-1)  ; see,  contra,  C.  M.  O.  3,  1935,  pp.  12-13). 


NAVAL  RESERVE:  volunteer  naval  reserve  and  merchant  marine  naval 

RESERVE — MILITARY  LEAVE,  MEMBERS  PERFORMING  TRAINING  DUTY  UNDER  ORDERS; 

SECTION  36  OF  THE  NAVAL  RESERVE  ACT  OF  1925  CONSTRUED;  COMPTROLLER  GEN- 
ERAL’S DECISION. 

Question  whether  members  of  the  Merchant  Marine  Naval  Reserve  and  Vol- 
unteer Naval  Reserve  may  be  granted  military  leave  of  absence  in  accordance 
with  section  36  of  the  Naval  Reserve  Act  of  February  28,  1925  (43  Stat.  1089; 
34  U.  S.  C.,  1934  ed.,  sec.  768)  “when  they  are  ordered  to  training  duty  with 
pay.” 

[P.  13]  Held  by  the  Comptroller  General  that  members  of  the  Merchant 
Marine  Naval  Reserve  and  Volunteer  Naval  Reserve  may  not  be  granted  military 
leave  of  absence  when  they  are  on  training  duty  with  pay  (Comp.  Gen.  decision. 
Sept.  25,  1935,  A-65382,  Navy  Dept.  File  OR/P16-3  (350130-2),  citing  Comp. 
Gen.  dec.  of  Aug.  8,  1935,  A-63993,  digested  above). 


PUBLIC  PROPERTY : loan  of  paintings,  prints,  etc.,  to  Pennsylvania  mu- 
seum OF  ART,  FAIRMOUNT,  PHILADELPHIA,  FOR  EXHIBITION  PURPOSES. 

Question  whether  the  loan  of  certain  paintings  and  prints  now  in  the  Navy 
Department,  concerning  naval  subjects,  may  legally  he  made  to  the  Pennsyl- 
vania Museum  of  Art,  Fairmount,  Philadelphia,  for  exhibition  purposes  for  a 
period  of  about  six  weeks  beginning  October  4,  1935. 

Held,  that  if  the  paintings  and  prints  involved  in  the  request  of  the  Pennsyl- 
vania Museum  of  Art  are  not  required  for  the  purposes  of  the  Navy  Depart- 
ment during  the  period  of  the  exhibition,  and  if  the  Pennsylvania  Museum  of 
Art  is  an  incorporated  museum  operated  for  educational  purposes  only,  and 
not  for  profit,  these  materials  may  be  loaned  to  it  for  the  purposes  stated,  under 
the  provisions  of  the  act  of  February  28,  1933  (47  Stat.  1369;  34  U.  S.  C.,  1934 
ed.,  sec.  546),  upon  the  museum’s  giving  a bond  and  complying  with  the  usual 
regulations  with  respect  to  the  loan  of  such  property  (File:  Pll-4/EM-PfaiIa., 
Pa.  (350827),  Sept.  19.  1935). 
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[P.  3]  CHARGES  AND  SPECIFICATIONS:  sufficiency  of— neglect  and 

FAILURE  TO  OBTAIN  PROPER  FIXES,  AND  TO  KEEP  PROPER  RECORDS  OF 
BEARINGS. 

EVIDENCE : former  testimony  of  accused  before  board  of  investi- 
gation, WHERE  ACCUSED  NOT  MAKE  DEFENDANT — ADMISSIBILITY  OF. 

SETTING  ASIDE:  findings  and  sentence;  evidence  insufficient. 

Lieutenant  Benjamin  J.  Shinn,  U.  S.  Navy,  was  tried  by  general  court  martial 
by  order  of  the  commander  Special  Service  Squadron,  on  board  the  U.  S.  S. 
Trenton,  on  July  5,  1935,  and  was  convicted  of  the  following  charges: 

Charge  I. — Culpable  inefficiency  in  the  performance  of  duty ; 

Charge  II. — Neglect  of  duty  (2  specs.:  (1)  failing  to  advise  his  commanding 
officer  to  proceed  at  a safe  speed  and  to  have  soundings  taken — not  proved ; 
(2)  neglecting  and  failing  to  keep  proper  record  of  speeds  and  bearings  of 
ship — proved). 

The  court  sentenced  the  accused  to  lose  25  numbers  in  his  grade. 

On  July  21,  1935,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

The  specification  under  charge  I alleged  in  part  that  the  accused  “neglected 
and  failed  to  obtain  proper  fixes  of  said  ship’s  positions,  although  it  was  possible 
to  do  so,  and  as  it  [P.  4)  was  the  duty  of  the  said  Shinn  to  do ; in  consequence 
of  which  the  said  ship  was  * * * hazarded  * * 

One  of  accused’s  objections  to  the  above-quoted  specification  was  that  it  was 
not  specific  “in  that  it  does  not  specify  what  bearings  should  have  been  obtained 
nor  by  what  means.” 

On  September  18,  1935,  the  Judge  Advocate  General,  in  acting  on  this  record, 
stated  with  reference  to  the  first  charge  in  part  as  follows : 

“The  second  objection  of  the  accused  to  this  specification  raises  the  rather 
fine  legal  question  as  to  what  acts  must  be  set  forth  to  satisfy  the  require- 
ments of  section  200  of  Naval  Courts  and  Boards  and  at  the  same  time 
those  of  section  202  of  the  same  book.  Facts  must  be  stated  with  certainty  ; 
but  evidence  should  not  be  pleaded.  Does  neglect  and  failure  ‘to  obtain 
proper  fixes’  during  a ship’s  approach  to  shoal  water,  of  itself,  set  forth 
facts  with  certainty?  Would  specific  averments  of  wherein  and  whereby 
this  neglect  and  failure  occurred  be  pleading  the  evidence?  There  are 
certain,  definite,  and  well-known  ways  of  obtaining  a fix  of  a ship’s  posi- 
tion, set  out  in  detail  in  the  text  books  of  navigation,  with  which  every 
line  officer  of  the  Navy  is  familiar.  The  objects  of  a specification  are 
given  in  the  second  paragraph  of  section  210  of  Naval  Courts  and  Boards. 
Looking  at  this  specification  from  that  broad  viewpoint  this  office  is  of 
the  opinion  that  the  accused  well  knew  of  what  he  was  charged  and  that 
any  other  officer  of  the  Navy  familiar  with  navigation  also  would  know 
from  a reading  of  the  specification.” 

However,  the  Judge  Advocate  General  was  of  the  opinion  that  the  clause  in 
the  specification,  “although  it  was  possible  to  do  so,”  was  not  proved.  In  this 
connection  he  remarked  in  part  that,  according  to  the  evidence,  only  one  object 
was  in  sight  immediately  preceding  the  hazarding  of  the  ship;  that,  owing 
to  the  glare  of  the  sun  and  adverse  visibility  conditions  in  the  direction 
towards  which  that  object  lay,  it  was  sighted  only  once,  and  not  clearly 
enough  then  to  take  a good  bearing  of  it;  and  that  no  celestial  observations 
could  be  obtained  owing  to  poor  horizon. 

The  second  specification  under  Charge  II  alleged  that  the  accused  did  “neglect 
and  fail  to  keep  a proper  record  of  speeds  and  bearings  of  said  ship,  as  it 
was  his  duty  to  do.”  Accused  objected  to  this  specification  principally  on  the 
ground  that  it  was  not  “specific  in  that  it  does  not  allege  any  actual  facts 
and  that  the  accused  is  entitled  to  know  what  facts  constitute  the  offense.”  In 
this  connection  the  Judge  Advocate  General  remarked  that  skilled  navigators 
might  well  disagree  as  to  what  [P.  5]  made  up  such  a “proper  record,”  since 
such  a matter  is  not  covered  in  the  text  books  with  the  exactness  and  definite- 
ness with  which  a “fix”  is  dealt;  that  a comparison  of  the  language  employed 
in  this  specification  with  that  of  article  1015  of  the  Navy  Regulations  disclosed 
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that  the  variance  between  the  language  of  the  specification  and  that  of  the 
article  upon  which  it  was  based  was  too  great  tojbring  it  even  within  a liberal 
interpretation  of  section  195,  Naval  Courts  and  Boards,  1923 ; and  that  it  was 
doubtful  that  article  1015,  Navy  Regulations,  was  meant  to  apply  to  such 
a case  as  this,  for  a navigator  takes  observations  and  makes  computations  in 
connection  with  sights  of  heavenly  bodies,  whereas  he  takes  bearings  of  and 
plots  from  terrestrial  objects. 

It  was  further  noted  that  the  court  received  in  evidence,  over  the  objection 
of  the  accused,  extracts  from  the  testimony  of  the  accused  before  a board  of 
investigation  convened  in  regard  to  the  subject  matter  which  was  the  basis  for 
the  general  court  martial.  On  this  point  the  Judge  Advocate  General  stated : 

“Although  the  accused  was  a principal  to  the  alleged  irregularities  which 
brought  about  the  aforesaid  investigation,  the  record  does  not  show  that  he 
took  the  stand  at  his  own  request.  It  does  show,  however,  that  the  accused 
was  sworn  and  allowed  to  testify  at  length,  although  it  was  apparent  from 
the  outset,  in  view  of  the  incriminating  character  of  his  testimony,  that  he 
should  have  been  made  a defendant  in  the  proceedings.  Upon  the  conclusion 
of  his  testimony  he  was  made  a defendant  but  that  fact  cannot  affect  the 
evidential  aspect  of  testimony  given  before  the  witness  was  made  a defendant, 
insofar  as  its  subsequent  use  as  evidence  against  him  is  concerned.  It 
follows,  therefore,  that  the  testimony  referred  to  is  of  no  evidential  value 
in  this  case  and  should  have  been  excluded  by  the  court  (Naval  Courts  and 
Boards,  1923,  secs.  414  (c),  416,  433,  1049,  and  1121;  C.  M.  O.  5,  1931,  21;  8, 
1932,  20;  11,  1933,  10).  There  was  insufficient  evidence  adduced,  aside  from 
that  erroneously  admitted  by  means  of  the  board  of  investigation  referred 
to  above,  to  sustain  the  court’s  findings  as  to  the  specification  under  charge  I 
and  the  second  specification  of  charge  II.” 

In  view  of  the  foregoing,  the  Judge  Advocate  General  recommended  that  the 
findings  on  charge  I and  the  specification  thereunder  and  the  findings  on  charge  II 
and  the  second  specification  thereunder,  and  the  sentence  be  set  aside. 

Subject  to  the  above  remarks,  the  proceedings,  acquittal  on  specification  1 
of  charge  II,  and  the  action  of  the  convening  authority  thereon  were,  in  the 
opinion  of  the  Judge  Advocate  General,  legal. 

[P.  6]  On  October  11,  1935k  the  Secretary  of  the  Navy  approved  the  remarks 
and  recommendation  of  the  Judge  Advocate  General  and  certain  remarks  made 
by  the  Chief  of  the  Bureau  of  Navigation.  The  findings  on  charge  I and  the 
specification  thereunder  and  the  findings  on  charge  II  and  specification  2 there- 
under, and  the  sentence  were  set  aside. 


1.  COUNSEL.  FOR  ACCUSED:  argument  of — improper. 

2.  EVIDENCE:  insufficient  to  support  findings;  neglect  and  failure  to 

OBTAIN  PROPER  FIXES. 

3.  CHARGES  AND  SPECIFICATIONS:  specification  defective;  duplicity. 

4.  SAME : specification  to  be  laid  under  specific  charge  provided  ; violation 

of  lawful  regulation  issued  by  the  secretary  of  the  navy. 

5.  SETTING  ASIDE : findings  on  charge  and  specifications  thereunder. 

Lieutenant  Commander  Francis  E.  Fitch,  U.  S.  Navy,  was  tried  by  general 
court  martial  by  order  of  the  commander  Special  Service  Squadron,  on  board  the 
U.  S.  S.  Trenton , on  July  8,  1935,  on  the  following  charges : 

Charge  I. — Through  negligence  suffering  a vessel  of  the  Navy  to  be  hazarded ; 
Charge  II. — Neglect  of  duty  (2  specs.:  (1)  Neglecting  and  failing  to  obtain 
proper  fixes;  (2)  Neglecting  and  failing  to  proceed  at  safe  speed  and  to  have 
soundings  taken). 

Charge  III. — Culpable  inefficiency  in  the  performance  of  duty. 

He  was  convicted  of  charges  I and  II  and  acquitted  of  charge  III,  and 
sentenced  by  the  court  to  lose  25  numbers  in  his  grade.  ' 

On  July  22,  1935,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

(1)  “It  is  noted  in  the  foregoing  case  of  Lieutenant  Commander  Francis 
E.  Fitch,  U.  S.  Navy,  that  counsel  for  the  accused  in  his  argument  made  the 
following  statement : **  * * it  stands  to  reason  that  the  commanding  officer 

of  a destroyer,  when  he  has  a definite  job  to  accomplish,  if  a wheel  is  bent 
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in  doing  it,  it’s  a sad  Navy  if  he  is  brought  to  trial  by  court  martial  for  that,’ 
which  statement  the  convening  authority  considers  to  be  beyond  the  proper 
bounds  of  argument. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  of 
the  general  court  martial  in  the  foregoing  case  of  Francis  E.  Fitch,  lieutenant 
commander,  U.  S.  Navy,  are  approved.  The  accused  will  be  released  from 
arrest  and  restored  to  duty.” 

(2)  In  his  action  on  this  case  dated  September  18,  1935,  the  Judge  Advocate 
General  referred  to  the  specification  under  charge  II,  “Neglect  of  duty,”  which 
alleged  that  the  accused,  while  serving  in  command  of  the  U.  S.  S.  Claxton, 
“did,  on  [P.  7]  March  3,  1935,  although  it  was  possible  to  do  so,  neglect  and 
fail  to  obtain  proper  fixes  of  said  ship’s  positions,  as  it  was  his  duty  to  do.” 
The  Judge  Advocate  General  stated  that  said  specification  was  similar  to  one 
for  which  Lieutenant  Benjamin  J.  Shinn,  U.  S.  Navy,  who  was  navigating 
officer  of  the  U.  S.  S.  Claxton  on  March  3,  1935,  was  tried,  and  that  the  remarks 
about  the  specification  in  that  case  applied  equally  here.  (See  Shinn  case, 
above.)  Since  the  evidence  disclosed  a complete  failure  to  prove  the  clause 
of  the  specification  “although  it  was  possible  to  do  so,”  the  court  erred  in 
finding  this  specification  proved,  and  the  finding  should  be  set  aside. 

(3,  4)  The  second  specification  of  charge  II  alleged  that  the  accused,  while 
serving  in  command  of  the  U.  S.  S.  Claxton , “did,  on  March  3,  1935,  well 
knowing  that  said  ship  was  approaching  shoal  water  in  the  vicinity  of  Pulaski 
Shoal,  and  that  the  position  of  said  ship  was  in  doubt,  neglect  and  fail  to 
proceed  at  a safe  speed,  and  to  have  soundings  taken,  as  it  was  his  duty  to 
do.”  Accused  objected  to  this  specification  on  the  ground  of  duplicity,  but 
the  court  found  said  specification  in  due  form  and  technically  correct.  Re- 
ferring thereto,  the  Judge  Advocate  General  stated : 

“The  specification  on  its  face  alleges  two  offenses  apparently  of  equal 
gravity,  namely,  neglect  and  failure  (1)  to  proceed  at  a safe  speed,  and 
(2)  to  have  soundings  taken.  Therefore,  the  objection  of  the  accused 
was  well  taken,  and  should  have  been  sustained.  Actually,  what  was 
probably  in  mind  in  drafting  this  specification  was  a violation  of  article 
883  (2)  of  the  Navy  Regulations.  This  regulation  required  the  captain 
of  the  Claxton , on  approaching  shoal  water,  to  keep  the  hand  leads 
going,  and,  if  necessary,  to  obtain  correct  soundings,  to  reduce  speed. 
Thus,  the  failure  to  make  reduction  in  speed  instead  of  being  an  equal 
and  separate  offense  was  merely  ancillary  to  the  neglect  and  failure  to 
take  soundings,  since  correct  soundings  often  are  impossible  unless  speed 
is  reduced.  When  an  alleged  offense  falls  within  two  or  more  authorized 
charges  the  more  specific  charge  should  be  used  (C.  M.  O.’s  12,  1928,  6; 
1,  1929,  9 ; 2,  1932,  14).  Had  the  offense  here  been  charged  as  ‘Violation 
of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy,’  and  had  the 
terms  of  article  883  (2)  of  the  regulations  been  followed,  this  office  De- 
lieves  there  would  have  been  no  valid  objections,  and  the  offense  would 
have  been  covered  exactly.” 

In  the  opinion  of  the  Judge  Advocate  General,  the  proceedings  and  findings 
on  charges  I and  III  and  the  specifications  thereunder,  the  sentence,  and  the 
action  of  the  convening  authority  thereon,  were  legal. 

[P.  8]  (5)  On  October  11,  1935,  the  Secretary  of  the  Navy  approved  the 

remarks  of  the  Judge  Advocate  General  and  certain  remarks  made  by  the 
Chief  of  the  Bureau  of  Navigation  relative  to  this  case,  and  accordingly 
set  aside  the  findings  on  charge  II  and  the  specifications  thereunder. 


1.  CHARGES  AND  SPECIFICATIONS : specification  to  be  laid  under  most 

APPROPRIATE  CHARGE;  CONDUCT  TO  THE  PREJUDICE  OF  GOOD  ORDER  AND  DISCI- 
PLINE. 

2.  SCANDALOUS  CONDUCT  TENDING  TO  THE  DESTRUCTION  OF  GOOD 

MORALS:  bribery;  argument  by  judge  advocate. 

(1)  Accused  was  convicted  by  general  court  martial  of  “Scandalous  conduct 
tending  to  the  destruction  of  good  morals”  (three  specifications).  The  first 
specification  under  this  charge  alleged  in  the  specification  consisted  of  a dis- 
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obedience  of  orders,  wrongfully  opened  certain  sealed  envelopes  containing 
examination  questions,  made  copies  of  the  questions  and  thereafter  sealed  the 
original  contents  of  the  envelopes  for  further  routine  forwarding  to  the  super- 
visory examining  board,  retaining  said,  copies  for  his  own  use.  Since  the 
gravamen  of  the  offense  alleged  in  the  specification  consisted  of  a disobedience 
of  orders  in  wrongfully  opening  official  mail,  held  that  the  offense  was  properly 
chargeable  under  “Conduct  to  the  prejudice  of  good  order  and  discipline,” 
but  that  the  failure  to  lay  the  specification  under  the  more  appropriate  charge 
did  not  invalidate  the  proceedings  (sec.  741  (b),  N.  C.  & B.,  1923). 

(2)  In  this  same  case  it  was  noted  that  the  judge  advocate  in  his  opening 
argument  referred  to  the  offense  alleged  in  the  second  specification  of  the 
charge  as  an  offense  against  section  117  of  the  Criminal  Code  (Bribery).  This 
specification  alleged  in  substance  that  the  accused  did  corruptly  and  feloniously 
ask  and  demand,  from  another  enlisted  man  the  sum  of  $5  for  the  delivery, 
“then  and  there  accomplished”  by  the  accused  to  the  said  enlisted  man  of 
certain  examination  questions,  in  violation  of  the  trust  imposed  in  him  in 
his  official  capacity  as  yeoman  in  the  office  of  commander  Battleship  Division 
Three.  Since  section  117  of  the  Criminal  Code  (18  U.  S.  C.,  1934  ed.,  sec.  207) 
contemplates  future  action  of  officers  of  the  United  States  and  others  in  their 
official  capacity,  held  that  the  offense  alleged  in  this  specification  did  not  fall 
under  said  section  of  the  Criminal  Code,  but  that  no  prejudicial  error  was 
committed  (File:  MM-Oliver,  Geo.  L/A17-20  (350730),  Sept.  28,  1935,  approved 
Oct.  3,  1935). 


[P.  9]  CONFESSIONS : voluntary  nature  of — laying  foundation  ; form  of 

WARNING  TO  BE  GIVEN  BY  SUPERIOR  OFFICER. 

A general  court  martial  sustained  accused’s  objection  to  the  introduction  of  a 
statement  or  admission  against  interest  made  by  accused  to  the  judge  advocate 
prior  to  the  trial,  on  the  ground  that  it  did  not  appear  to  have  been  clearly 
voluntary.  The  judge  advocate,  in  laying  the  foundation  for  the  admission  of 
said  statement,  testified  that  he  had  interviewed  the  accused  privately  at  the 
post  prison ; that  he  had  warned  him  that  his  statement  might  be  used  against 
him  and  that  he  had  a right  to  remain  silent  and  to  refuse  any  information  which 
might  incriminate  him.  He  further  stated  that  he  said  to  the  accused : “You 
may  do  well  to  regard  me  as  your  worst  enemy.” 

Confessions  made  by  enlisted  men  to  their  superior  officers,  though  not  shown 
to  have  been  made  under  the  influence  of  promises  or  threats,  should,  in  view  of 
the  military  relations  of  the  parties,  be  received  with  caution ; nevertheless,  held 
that  the  proper  groundwork  was  laid  in  this  case  to  satisfy  the  legal  require- 
ments that  a confession  must  be  voluntary  in  order  to  be  admissible  in  evidence 
(N.  C.  & B.,  1923,  sec.  352  et  seq.).  The  warning  given  the  accused  that  “You 
may  do  well  to  regard  me  as  your  worst  enemy”  was  a splendid  type  of  warning 
which  might  well  be  used  in  other  cases  where  enlisted  men  under  suspicion  of 
committing  offenses  are  being  question  by  their  superior  officers  (File:  MM- 
Childers,  Lloyd  W/A17-20  (350916),  Oct.  18,  1935,  approved  Oct.  25,  1935). 


EVIDENCE,  DOCUMENTARY : rules  of  procedure  for  courts  martial  where 

DOCUMENT  CONTAINS  HEARSAY;  STATUS  OF  COURT  AS  JUDGE  OF  BOTH  LAW  AND 

FACT;  PREJUDICIAL  ERROR, 

In  court-martial  procedure  the  court  is  judge  of  both  law  and  fact.  Owing  to 
the  intelligence  of  the  court  and  its  knowledge  of  law,  it  is  permitted  to  pass 
upon  testimony  that  it  will  consider.  In  doing  this  the  court  hears  what  the 
objectionable  testimony  is  and  then,  many  times,  rules  that  it  will  not  admit  that 
testimony.  If  a document  contains  statements  which  are  hearsay  as  well  as 
statements  within  the  knowledge  of  the  writer,  and  the  document  is  offered  in 
evidence  in  its  entirety,  as  provided  by  Naval  Courts  and  Boards,  1923  (sec.  387). 
the  court  on  objection  by  the  accused  should  rule  that  those  statements  that  are 
hearsay  are  not  admissible  in  evidence  and  will  not  be  considered  by  it  in  making 
its  findings;  but  the  fact  that  the  objectionable  statements  are  mixed  up  with 
other  statements  should  not  be  held  ground  for  excluding  the  proper  statements. 

[P.  10]  In  the  specific  case  presented,  the  judge  advocate  proceeded  in  the 
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usual  manner  to  prove  the  absence  of  the  accused,  who  was  charged  with  deser- 
tion, by  reading  an  extract  from  his  current  service  record,  duly  signed  by  his 
commanding  officer.  The  accused  objected  on  the  ground  that  the  entry  which 
the  judge  advocate  desired  to  read  contained  matters  highly  improper,  irrelevant, 
and  immaterial,  and  inferences  based  on  purely  ex  parte  statements  that  were 
prejudicial  to  the  interests  of  the  accused,  and  that  the  extract  was  based  on 
inferences  that  were  entirely  inadmissible.  The  objection  was  overruled  and 
the  entry  was  read  in  evidence.  Held,  that  the  objection  of  the  accused  to  those 
matters  of  hearsay  which  were  read  by  the  judge  advocate  was  well  taken,  but 
that  the  rights  of  the  accused  were  not  substantially  prejudiced  by  the  court’s 
failure  to  follow  the  procedure  outlined  above,  since  the  court  had  ample  evidence 
before  it  to  justify  its  finding  of  guilty  and  would  have  arrived  at  exactly  the 
same  findings  had  the  hearsay  entries  not  appeared  (File:  MM-Engelson,  Ervin 
L/A17-20  (350724)  Oct.  3,  1935,  approved  Oct.  11,  1935). 


EVIDENCE,  DOCUMENTARY : service  record  book  of  accused — use  of  in 

CONNECTION  WITH  PROOF  OF  DESERTION,  WHERE  WITNESSES  AVAILABLE, 

Accused  was  convicted  by  general  court  martial  of  “Desertion,”  the  evidence 
disclosing  that  he  deserted  from  and  surrendered  at  the  marine  barracks,  Quan- 
tico,  Va.,  where,  also,  his  trial  took  place.  The  case  against  the  accused  was 
established  by  the  usual  documentary  evidence  consisting  of  the  entry  from  his 
service  record  book  showing  his  unauthorized  absence,  and  the  report  of  return 
of  deserter  showing  his  return  to  naval  jurisdiction.  The  offense  should  have 
been  proved  by  the  testimony  of  witnesses,  if  available  (as  they  probably  were), 
who  were  able  to  testify  of  their  own  knowledge  concerning  the  circumstances 
of  the  desertion,  rather  than  by  the  written  reports  (C.  M.  O.’s  5,  1925,  pp.  7-8; 
6,  1926,  pp.  5-8).  However,  since  it  was  not  required  that  the  officer  who  made 
the  reports  be  shown  to  be  unavailable  before  such  reports  were  admissible  in 
evidence  (sec.  392,  N.  C.  & B.,  1923),  held,  that  the  above  procedure,  while  irregu- 
lar, did  not  constitute  a fatal  error  (File:  MM-Stumpf,  Willis  A/A17-20  ( 350823), 
Oct.  11,  1935,  approved  Oct.  17, 1935) . 


[P.  11]  AIRCRAFT:  export  of  aeronautical  equipment  for  foreign  sale; 

JURISDICTION  OF  SECRETARY  OF  STATE  AND  SECRETARY  OF  THE  NAVY  | ESPIONAGE 

ACT  AND  LATER  LAWS,  PROCLAMATIONS,  AND  REGULATIONS  CONSTRUED. 

Joint  resolution  of  August  31,  1935  (Pub.  Res.  No.  67,  74th  Cong.,  49  Stat 
1081),  regulates,  among  other  things,  the  exportation  of  arms,  ammunition,  and 
implements  of  war;  it  creates  a National  Munitions  Control  Board,  of  which 
the  Secretary  of  the  Navy  is  an  ex  officio  member,  empowers  the  President  “to 
proclaim  upon  recommendation  of  the  Board  from  time  to  time  a list  of 
articles  which  shall  be  considered  arms,  ammunition,  and  implements  of  war,” 
and  provides  that  “except  as  otherwise  provided  in  this  act,  or  by  other  law, 
the  administration  of  this  act  is  vested  in  the  Department  of  State.” 

Construing  the  aforesaid  joint  resolution  in  connection  with  certain  pro- 
visions of  the  Espionage  Act  of  June  15,  1917  (U.  S.  Code,  1934  ed.,  title  22, 
secs.  238  and  243,  and  title  50,  sec.  32),  and  other  acts  and  proclamations  of 
the  President,  held  that  control  is  centralized  in  the  Secretary  of  State  of  the 
sale  abroad  of  airplanes,  engines,  and  accessories;  that  the  Secretary  of  the 
Navy,  as  a member  of  the  National  Munitions  Control  Board,  is  authorized 
to  make  such  recommendations  on  the  subject  as  he  deems  essential  in  the 
interest  of  the  national  defense  and  to  participate  in  the  functions  of  the 
board ; and  he  may  object  to  the  export  of  aeronautical  equipment  for  foreign 
sale  on  any  grounds  which  he  may  deem  essential  to  the  national  defense,  the 
Secretary  of  State  having  specifically  provided  in  regulations  promulgated  by  him 
pursuant  to  the  aforesaid  joint  resolution  that  he  will  not  issue  an  export  license 
to  cover  the  shipment  of  any  arms,  ammunition,  or  implements  of  war  con- 
sidered by  the  Secretary  of  the  Navy  as  instruments  or  appliances  included 
among  the  articles  covered  by  the  President’s  proclamation  issued  pursuant  to 
the  aforesaid  resolution.  Beyond  this  it  appears  that  the  Secretary  of  the 
Navy  is  without  specific  authority  in  the  premises  (File:  EF/L11-3  (22) 
(321006-1),  Oct.  30,  1935,  citing  and  considering  Atty.  Gen.’s  letters  to  Sec. 
War,  June  6 and  June  20,  1934,  Navy  Dept.  File  A13-1  (340323)  ; State  Dept. 
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publication  Laws  and  Regulations  Administered  by  the  Secretary  of  State 
Governing  the  International  Traffic  in  Arms,  Ammunition,  and  Implements 
of  War,  Oct.  10,  1935,  and  supplement  thereto ; Executive  Proclamations  No. 
2141,  Sept.  25,  1935,  No.  2142,  Oct.  5,  1935,  and  numerous  other  proclamations). 


IP.  12]  CIVIL  ESTABLISHMENT : compensation  and  time  allowed  civilian 

EMPLOYEES  PERFORMING  JURY  DUTY  IN  THE  DISTRICT  OF  COLUMBIA. 

The  act  of  August  22,  1935  (Pub.,  No.  301,  74th  Cong.,  49  Stat.  682),  which 
makes  employees  in  the  service  of  the  Government  of  the  United  States,  when 
otherwise  qualified  by  law,  eligible  for  jury  duty  in  the  District  of  Columbia, 
provides  that  such  employees  “shall  not  be  paid  for  such  jury  service  but  their 
salary  shall  not  be  diminished  during  their  term  of  service  by  virtue  of  such 
service,  nor  shall  such  period  of  service  be  deducted  from  any  leave  of  absence 
authorized  by  law.” 

Certain  questions  having  arisen  in  connection  with  the  procedure  to  be  fol- 
lowed in  the  case  of  civilian  employees  in  the  Naval  Establishment  called  for 
jury  duty  in  the  District  of  Columbia,  held,  that : 

(a)  The  abwe-cited  act  covers  all  juries  under  the  cognizance  of  the 
District  of  Columbia  (juvenile  court,  coroner’s,  etc.)  ; 

( b ) Time  should  be  allowed  for  absence  for  the  purpose  of  answering  a 
summons  directing  the  employee’s  appearance  before  a court  preliminary  to 
actual  selection; 

(c)  A full  day’s  pay  should  be  allowed  on  all  days  of  service  involved  in 
a period  of  jury  duty,  irrespective  of  the  number  of  hours  per  day  of  such 
jury  duty ; 

( d ) A copy  of  the  summons  by  the  marshal,  and  a certificate  by  the  assign- 
ment commissioner,  showing  the  period  during  which  called  for  service  should 
be  transmitted  with  the  pay  rolls  as  substantiating  vouchers,  but  separate  copies 
thereof  are  not  required  for  each  day  of  service,  if  such  service  is  embraced  in 
one  consecutive  period. 

Further  question  presented  as  to  whether  the  employee  should  be  required 
to  work  in  his  Government  position,  if  no  jury  duty  be  performed  on  any  of 
the  days  included  in  the  period  for  which  he  had  been  selected.  Ordinarily 
when  a person  is  selected  for  jury  duty  he  is  required  to  be  in  court  available 
for  call  at  any  time  except  Saturdays,  Sundays,  or  holidays.  Even  though 
not  actually  on  a jury  during  this  period,  he  is  subject  to  the  jurisdiction  of 
the  court  and  considered  to  be  on  jury  service  and  entitled  to  compensation 
for  a full  day’s  pay.  Should  an  unusual  contingency  arise,  due  to  the  illness 
of  the  presiding  judge  during  the  conduct  of  a case  or  otherwise,  and 
jurors  notified  that  their  presence  was  not  required  for  such  a period  as  would 
permit  of  their  resuming  their  normal  occupations,  then,  the  employee  should 
return  to  his  Government  position.  However,  held,  that  such  would  be  an 
unusual  condition  and  decision  would  have  to  be  made  in  each  case  on  the 
facts  presented  (File:  LL/P18-1  (9)  (351007),  Oct.  31,  1935). 


[P.  13]  HOSPITALIZATION:  dependents  of  active  naval  and  marine  corps 

PERSONNEL ; EXPENSES  INCURRED  IN  CONNECTION  WITH,  CHARGED  AGAINST 
SHIP'S  SERVICE  STORE  FUNDS — LEGALITY. 

Question  as  to  the  legality  of  a proposed  plan  relating  to  the  admission  to  naval 
hospitals  of  dependents  of  personnel  of  the  Navy  and  Marine  Corps  on  the  active 
list,  which  plan  included,  among  other  things,  the  following  provisions : 

“All  expenses  incurred  in  connection  with  the  admission  of  depend- 
ents * * * shall  be  paid  from  ship’s  service  store  funds,  as  follows : For 

each  dependent  admitted  and  for  each  day  in  hospital,  the  officer,  nurse,  or 
enlisted  man  concerned  shall  pay  to  the  commanding  officer  of  the  hospital  the 
sum  of  $3.75.  Of  this  amount,  seventy-five  cents  per  diem  for  subsistence 
shall  be  deposited  to  the  credit  of  the  naval  hospital  fund.  The  remaining 
amount  of  three  dollars  per  diem  shall  be  deposited  in  the  ship’s  service  store 
fund,  accounted  for  separately  from  all  other  moneys,  and  expended  by 
direction  of  the  commanding  officer  to  defray  those  costs  of  dependent  hos- 
pitalization not  provided  by  law'.” 
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Under  the  present  state  of  the  law  dependents  of  naval  personnel  on  the  active 
list  may  be  admitted  to  naval  hospitals  for  treatment  therein  (J.  A.  G.  Op.,  Nov. 
15,  1923,  approved  by  Sec.  Navy,  Feb.  25,  1924,  File  9438-138/AD3 ; L.  It.  N.  A., 
1929  Sapp.,  pp.  332-333).  Ship’s  service  store  funds  are  not  appropriated  moneys 
for  which  an  accounting  is  made  to  the  General  Accounting  Oilice,  but  the  profits 
accruing  from  the  operation  of  ship’s  service  stores  may  be  expended  “for  the 
welfare  of  the  personnel  in  such  manner  as  the  commanding  officer  may  direct” 
(art.  1442,  par.  11,  Navy  Regs.,  1920).  Since  the  proposed  plan  appeared  to  be 
for  the  general  “welfare  of  the  personnel,”  held,  that  an  advance  of  money  consti- 
tuting ship’s  service  store  profits  could  be  used  for  financing  at  the  start  the 
expenses  to  be  incurred  for  hospitalization  of  dependents,  until  such  time  as 
accrued  payments  received  on  account  of  the  patients  were  sufficient  to  meet  such 
expenses.  Further  held,  that  since  the  funds  received  by  the  ship’s  service  store 
officer  for  the  purpose  in  question  would  not  constitute  regular  ship’s  service  store 
funds,  the  services  of  that  officer  in  this  connection  being  utilized  merely  as  a 
convenience  for  handling  such  funds,  the  proposed  plan  for  handling  moneys  thus 
received  on  account  of  patients  would  not  result  in  the  establishment  of  a ship’s 
service  activity  in  violation  of  the  provisions  of  article  1442,  Navy  Regulations, 
1920. 

In  view  of  the  foregoing,  held,  that  the  proposed  plan  could  legally  be  authorized 
by  the  Secretary  of  the  Navy  (File:  P3-2/P7  (350924),  Oct.  29,  1935). 


[P.  14]  INLAND  WATERWAYS  CORPORATION:  obligation  to  remove  ac- 
cumulated SILT  FROM  BEHIND  WHARF  OCCUPIED  UNDER  REVOCABLE  PERMIT 
FROM  NAVY  DEPARTMENT. 

Question  whether  the  Inland  Waterways  Corporation,  occupant  of  a portion  of 
the  west  wharf  at  the  naval  station,  New  Orleans,  La.,  under  revocable  permit 
from  the  Navy  Department,  by  the  terms  of  which  it  agreed  “to  keep  in  repair  and 
maintain  said  portion  of  the  West  Wharf  in  a condition  satisfactory  to  the  Secre- 
tary of  the  Navy  during  the  time  that  this  permit  is  in  force  and  effect,”  was 
obligated  to  remove  from  behind  said  wharf  deposits  of  silt  which  were  considered 
detrimental  to  preservation  and  safety  of  the  structure. 

Held,  that  the  cost  of  removal  of  the  silt  surcharge  to  relieve  lateral  pressure  on 
the  wharf  was  a proper  item  of  cost  of  maintaining  the  wharf  in  a satisfactory 
condition  and  that,  therefore,  the  Inland  Waterways  Corporation  was  obligated 
under  the  terms  of  the  permit  to  remove  any  silt  that  might  cause  lateral  pressure 
on  the  wharf  or  otherwise  interfere  with  its  proper  maintenance  (File: 
LI  1-6/E W15  ( 330628-1),  Oct.  3,  1935). 


LINE  PERSONNEL  ACTS : interpretation  of — retirement  of  lieutenants  ; 

“SERVICE  IN  grade”  DEFINED;  REVOCABLE  COMMISSIONS  AND  SERVICE  FOR  PROMOTION 

OF  TRANSFERRED  OFFICERS  ; SEA  SERVICE  FOR  PROMOTION  OF  LIEUTENANTS  AND  LIEU- 
TENANTS (JUNIOR  GRADE). 

Certain  questions  having  been  presented  relative  to  the  Navy  line  personnel  acts, 
held: 

(1)  The  retirement  provision  in  section  5 of  the  act  of  March  3,  1931  (46  Stat. 
1484 ; U.  S.  Code,  1934  ed.,  title  34,  sec.  286c),  is  not  extended  by  the  act  of  July  22, 
1935  (Pub.,  No.  212,  74th  Cong.,  49  Stat.  487),  to  include  lieutenants  not  on  the 
promotion  list  upon  attaining  the  age  of  45  years  prior  to  the  completion  of  21 
years  of  commissioned  service. 

(2)  The  provision  in  section  5 of  the  act  of  July  22, 1935,  supra,  that  “the  term 
‘service  in  his  grade’  shall  be  construed  to  include  ‘service  on  the  promotion  list 
for  his  grade’  ” is  applicable  in  the  cases  of  all  line  officers  subject  to  selection 
subsequent  to  the  date  of  the  act  and  includes  service  on  the  promotion  list 
whether  occurring  prior  or  subsequent  to  July  22,  1935. 

(3)  The  provision  in  section  5 of  the  act  of  July  22,  1935,  quoted  under  (2) 
above,  is  so  inclusive  as  to  authorize  credit  for  sea  and  shore  duty  for  service 
performed  while  on  the  promotion  list  so  far  as  concerns  eligibility  for  considera- 
tion by  a selection  board. 

(4)  An  assistant  paymaster  with  the  rank  of  ensign  who  has  completed  two 
years  of  service  in  the  rank  of  ensign  and  who  transfers  to  the  grade  of  ensign 
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in  the  line  of  the  Navy  [P.  15]  under  the  authority  contained  in  section  7 
of  the  act  of  July  22,  1935,  supra,  is  not  required  to  serve  an  additional  two 
years  under  a revocable  commission,  and  service  in  the  Supply  Corps  with  the 
rank  of  ensign  may  be  counted  in  computing  the  three  years’  service  in  the  grade 
of  ensign  necessary  for  promotion  to  the  grade  of  lieutenant  (junior  grade). 

(5)  The  requirement  of  two  years’  sea  service  contained  in  the  act  of  August 
29,  1916  (39  Stat.  579;  U.  S.  Code,  1934  ed.,  title  34,  sec.  311),  before  captains, 
commanders,  and  lieutenant  commanders  become  eligible  for  promotion,  is 
extended  to  the  grades  of  lieutenant  and  lieutenant  (junior  grade)  by  virtue  of 
section  1 of  the  act  of  May  29,  1934  (48  Stat.  814;  U.  S.  Code,  1934  ed.,  title  34, 
sec.  286h ; File:  QN/A18  ( 340715-9),  Oct.  29,  1935). 


NAVY  NURSE  CORPS : marriage  of  member, — effect  of  ; orders  to  proceed 

HOME  (a)  UPON  RESIGNATION,  (&)  UPON  DISCHARGE;  LEAVE  AND  TRANSPORTATION. 

Question  as  to  the  procedure  to  be  followed  in  connection  with  the  separation 
from  the  Navy  Nurse  Corps  of  a member  who  has  become  ineligible  for  retention 
therein  because  of  her  marriage  (art.  451  (e),  Manual  of  the  Medical  Depart- 
ment, 1927). 

Held,  that  marriage  of  a Navy  nurse  does  not  automatically  separate  her 
from  the  naval  service,  but,  like  other  naval  personnel,  she  continues  to  be  a 
member  until  her  separation  therefrom  by  resignation  or  discharge  (N.  C.  & B., 
1923,  sec.  559;  see  also  act  of  May  13,  1908  (34  U.  S.  C.,  1934  ed.,  sec.  42)). 
Farther  held,  that  the  resignation  of  a nurse  who  has  married  may  be  accepted, 
effective  upon  the  expiration  of  accrued  leave  due  her,  as  in  any  other  case  of 
resignation  where  no  question  of  ineligibility  for  retention  in  the  naval  service 
is  involved.  However,  in  such  case,  there  is  no  authority  to  issue  orders  for 
such  nurse  to  proceed  to  her  home.  On  the  other  hand,  where  a nurse  has 
completed  the  required  period  of  duty  to  ^warrant  issuance  of  an  honorable 
discharge,  she  may  be  given  an  honorable  discharge,  effective  upon  the  expira- 
tion of  leave  due,  with  the  resultant  benefits  of  orders  to  proceed  home  for  dis- 
charge, including  transportation  and  the  right  to  leave  that  may  have  accrued. 
The  determination  as  to  which  procedure  should  be  followed  does  not  involve 
a legal  question  but  is  a matter  for  administrative  determination  (File:  OG/P7 
(351001),  Oct.  8,  1935,  discussing  act  of  July  9,  1918  (10  U.  S.  C.,  1934  ed.,  sec. 
783),  made  applicable  to  the  Navy  Nurse  Corps  by  act  of  May  13,  1908,  as 
amended  (34  U.  S.  C.,  1934  ed.,  sec.  887)  ; arts.  453,  451  and  378,  Manual  of  the 
Medical  Department,  1927). 


[P.  16]  PUBLICATIONS  : restricted — furnishing  copies  to  civilian  author  ; 

EFFECT  OF  INCLUDING  SAME  MATERIAL  IN  PRIVATE  COPYRIGHT  BOOK. 

Where  a “restricted”  pamphlet  was  prepared  by  the  Bureau  of  Aeronautics 
from  notes  of  lectures  delivered  by  an  alien  under  contract  with  the  Navy,  held, 
that  the  purpose  of  his  employment  reasonably  contemplated  the  dissemination 
to  the  naval  service  of  the  information  obtained  from  his  lectures  and  practical 
instruction  to  officers  of  the  Navy ; that  he  could  not  legally  demand  that  the 
Navy’s  pamphlet  be  recalled  upon  the  subsequent  publication  for  private  sale 
of  a manual  prepared  by  him  on  the  same  subject;  and  that  copies  of  the 
Navy  pamphlet  might  legally  be  furnished  him  for  use  in  preparing  his  proposed 
manual,  the  circulation  of  said  Navy  pamphlet  having  been  restricted  only 
with  a view  to  protecting  his  copyright  privileges  (File:  A10--3  (351001),  Oct.  30, 
1935). 


REWARDS : civil  employees  for  beneficial  suggestions — award  of,  prior  to 

DETERMINATION  AS  TO  BENEFITS  RESULTING  THEREFROM;  INVENTION  COVERED  BY 
PATENT  APPLICATION. 

Held,  that  a cash  award  under  the  act  of  July  1,  1918  (40  Stat.  718,  5 U.  S.  C., 
1934  ed.,  sec.  416)  may  not  be  paid  to  a civilian  employee  of  the  Navy  Depart- 
ment who  assigns  to  the  Government  an  invention  covered  by  patent  application, 
prior  to  the  determination  by  the  Navy  Department  that  an  improvement  or 
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economy  in  the  operation  of  a Government  plant  has  resulted  therefrom  (File: 
A13-7  (350917),  Oct.  24,  1935,  interpreting  act  of  July  1,  1918,  supra,  and  also 
provision  in  current  naval  appropriation  act  of  June  24,  1935,  Pub.,  No.  163,  74th 
Cong.,  49  Stat.  398). 


C.  M.  0.  11—1935 

[P.  5]  EVIDENCE:  record  of  court  martial  ambiguous — recalling  of  wit- 
nesses IN  REVISION  TO  VERIFY  OR  CORRECT  PREVIOUS  TESTIMONY. 

CLEMENCY : recommendation  for,  approved. 

Chief  Quartermaster  Clerk  Rufus  L.  Willis,  U.  S.  Marine  Corps,  was  tried 
by  general  court  martial  convened  at  the  Navy  Yard,  Washington,  D.  C.,  by 
order  of  the  Secretary  of  the  Navy,  on  October  7,  1935,  on  the  following  charges : 

Charge  I. — Falsehood. 

Charge  II. — Executing  a fraud  in  violation  of  article  14  of  the  Articles  for 
the  Government  of  the  Navy. 

He  was  convicted  of  charge  I (specification  proved  in  part)  and  acquitted  of 
charge  II.  The  court  sentenced  him  to  be  dismissed  from  the  United  States 
Marine  Corps  and  from  the  United  States  naval  service. 

Six  of  the  seven  members  of  the  court  “strongly”  recommended  the  accused 
to  the  clemency  of  the  reviewing  authority  “in  consideration  of  his  long  and 
faithful  service  and  previous  good  record.” 

The  testimony  of  one  witness  (an  investigator  from  the  Office  of  the 
Comptroller  General)  was  so  ambiguous  as  to  lead  to  the  conclusion  that  it 
was  not  properly  recorded,  and  to  suggest  the  possibility  that  there  might  be 
other  instances  of  improperly  recorded  testimony.  Accordingly,  the  Secretary 
of  the  Navy  on  October  19,  1935,  returned  the  record  of  proceedings  to  the  court, 
directing  that  it  reconvene  “for  the  purpose  of  carefully  examining  the  record 
to  assure  that  the  testimony  recorded  is  strictly  in  accordance  with  that  which 
was  actually  given  in  the  original  proceedings”  and  “that  such  witnesses  as 
originally  testified  and  who  may  be  required  for  the  purpose  herein  directed, 
be  recalled  in  order  to  assist  the  court  in  accomplishing  the  object  of  the 
proceedings  in  revision.”  In  this  connection  the  Secretary  of  the  Navy  stated 
that  the  last  sentence  of  section  510,  Naval  Courts  and  Boards,  1923  (which 
provides  that  “if  the  correction  or  amendment  is  material,  the  witness  may  be 
further  examined  on  the  subject  matter  affected  by  the  correction”)  was 
not  considered  applicable  to  proceedings  in  revision,  and  invited  attention  of 
the  court  to  sections  723-730,  Naval  Courts  and  Boards,  1923.  He  further  directed 
that  “after  the  record  is  corrected  in  accordance  with  the  above  instructions, 
the  court  will  reconsider  its  findings  on  charge  I and  the  specification  there- 
under and  the  sentence.” 

[P.  6]  The  court  reconvened  on  October  31,  1935,  and,  after  making  a cor- 
rection in  certain  testimony,  revoked  its  former  finding  on  the  specification  of 
the  first  charge,  and,  as  a result  of  its  substituted  finding,  the  accused  was  found 
guilty  of  having  submitted  a voucher  for  reimbursement  of  expenses  incurred  in 
official  travel  which  contained  false  statements  as  to  his,  the  accused’s,  movements 
on  only  one  instead  of  two  occasions.  The  court  adhered  to  the  remainder  of 
its  former  findings  and  to  its  former  sentence.  This  time  the  members  of  the 
court  unanimously  recommended  the  accused  to  the  clemency  of  the  reviewing 
authority  for  the  reasons  given. 

On  November  20,  1935,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence  in  this  case,  subject  to  certain  remarks  of  the  Judge  Advo- 
cate General.  However,  in  view  of  the  recommendation  of  the  Major  General 
Commandant,  U.  S.  Marine  Corps,  the  sentence  of  dismissal  was  mitigated  to 
the  loss  of  $50  per  month  for  a period  of  12  months,  total  loss  of  pay  amounting 
to  $600. 
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1.  CHARGES  AND  SPECIFICATIONS:  multiplicity  op  charges — findings  on 

ONE  CHARGE  AND  SPECIFICATION  THEREUNDER  SET  ASIDE;  STRIKING  SUPERIOR 

officer  ; resisting  arrest. 

2.  STRIKING  SUPERIOR  OFFICER : essential  elements  of  offense — intent  ; 

drunkenness  as  a defense;  court  to  determine. 

3.  REVISION : reconsideration  of  findings  where  essential  element  of 

offense  not  proved. 

4.  ACCESSORIES:  reduction  of,  where  period  of  confinement  reduced;  loss 

OF  PAY. 

An  enlisted  man  was  convicted  by  general  court  martial  of  the  following 
charges:  (I)  Striking  his  superior  officer  while  in  the  execution  of  the  duties 
of  his  office;  (II)  Drunkenness;  and  (III)  Resisting  arrest.  He  was  sentenced, 
among  other  things,  to  confinement  for  twelve  months,  bad-conduct  discharge, 
and  accessories.  On  review,  the  convening  authority  set  aside  the  finding  on 
charge  III,  principally  for  the  reason  that  said  charge  was  preferred  to  allow 
for  contingencies  in  proof.  However,  he  approved  the  findings  on  charges  I and 
II,  although  at  the  same  time  stating  in  effect  that  the  drunkenness  of  which 
accused  was  found  guilty  under  charge  II  was  so  pronounced  as  to  prevent  his 
knowing  that  the  person  struck  by  him  was,  in  fact,  his  superior  officer  as  alleged 
in  charge  I,  and  that  this  “may  be  considered  as  affecting  the  measure  of  pun- 
ishment adjudged”  although  not  affecting  the  issue.  In  acting  on  the  sentence, 
he  reduced  the  period  of  confinement  to  one  month,  remitted  “all  other  acces- 
sories of  the  sentence  except  loss  of  pay,”  and  conditionally  remitted  the  bad- 
conduct  discharge  in  accordance  with  section  752,  Naval  Courts  and  Boards,  1923. 

[P.  7]  (1)  Held,  that  the  convening  authority  properly  set  aside  the  finding 

on  charge  III,  for  the  reason  above  stated. 

(2,  3)  Further  held,  that  as  to  charge  I,  it  was  for  the  court  to  decide,  as  a 
question  of  fact,  whether  the  accused  on  all  the  evidence  adduced  could  have 
entertained  the  specific  intent  required;  nevertheless,  the  convening  authority’s 
action  in  approving  the  finding  on  that  charge  was  not  proper  in  view  of  his 
expressed  belief  that  the  element  of  specific  intent  was  not  proved.  Instead, 
under  the  circumstances,  he  should  have  returned  the  record  to  the  court  for 
revision  with  a view  to  finding  the  accused  guilty  in  a less  degree  than  charged. 

(4)  In  view  of  the  convening  authority’s  remarks  and  of  the  mitigating  action 
taken  by  him,  the  Secretary  of  the  Navy  set  aside  the  findings  on  charge  I and 
reduced  the  loss  of  pay,  which  was  included  in  the  “other  accessories,”  to  $30 
per  month  for  a period  of  six  months,  the  convening  authority  having  failed  to 
reduce  the  loss  of  pay  in  his  action  reducing  the  period  of  confinement  (in  this 
connection  see  C.  M.  O.  3,  1917,  p.  4 ; C.  M.  O.  3,  1931,  p.  9;  C.  M.  O.  1,  1932, 
p.  11;  C.  M.  O.  8,  1932,  p.  5;  File:  MM-Butler,  Walter  A/A17-20  (350924),  Nov. 
11,  1935,  approved  Nov.  20,  1935). 


CHARGES  AND  SPECIFICATIONS:  multiplicity  of  specifications,  summary 

court  martial;  falsehood. 

Accused  was  found  guilty  by  summary  court  martial  of  three  specifications 
alleging  falsehood.  While  it  was  proper  to  prefer  the  three  specifications  to  pro- 
vide for  the  exigencies  of  proof,  and  while  the  averments  of  all  three  specifica- 
tions were  established  by  the  evidence  and  so  found  by  the  court,  the  three  state- 
ments of  the  accused,  each  of  which  was  alleged  in  a separate  specification, 
concerned  one  incident  and  in  reality  constituted  only  one  falsehood.  Accord- 
ingly, the  findings  on  the  second  and  third  specifications  were  set  aside.  The 
proceedings,  the  finding  on  the  first  specification,  the  sentence,  and  the  action  of 
the  convening  authority,  being  legal,  were  not  disturbed  (File:  MM-Sorger, 
Walter/A17-21  (351022),  Oct.  22,  1935,  approved  Nov.  12,  1935,  citing  C.  M.  O.  7, 
1931,  p.  12 ; C.  M.  O.  3,  1930,  p.  13 ; N.  C.  & B.,  1923,  sec.  188). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allege 
an  offense  ; indecent  exposure— jntent  ; summary  court  martial. 

A summary  court-martial  specification  alleged  that  the  accused  “did  * * * 

in  the  Army  and  Navy  Young  Men’s  Christian  Association  Building  in  the  city 
of  Honolulu,  Territory  of  Hawaii,  [P.  8]  wilfully  and  knowingly  expose  him- 
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self  in  an  indecent  manner  by  walking  along  a corridor  of  said  building  and 
knocking  on  doors  of  said  building  while  naked.”  Held,  that  this  specification 
failed  to  allege  an  off  sense.  Indecent  exposure  depends  upon  place  and  at- 
tendant circumstances.  Presumably  a Y.  M.  C.  A.  building  is  used  exclusively 
by  men.  If  the  accused  had  any  evil  intent,  this  should  have  been  alleged 
(File:  MM-Harrell,  Cecil  C/A17-21  (351106),  Nov.  6,  1935,  approved  Nov.  22, 
1935). 


CHARGES  AND  SPECIFICATIONS : sufficiency  of  specification  alleging 

EXHIBITION  OF  ANOTHER’S  LIBERTY  CARD  ; SUMMARY  COURT  MARTIAL. 

A summary  court-martial  specification  alleged  that  the  accused,  while  a 
prisoner-at-large  on  board  the  U.  S.  S.  Raleigh,  did  “knowingly  and  wilfully 
exhibit  the  liberty  card  of  one  * * * for  the  purpose  of  deceiving  the  officer 
of  the  deck  of  said  ship,  and  thereby  obtain  permission  to  leave  the  ship.” 
Held,  that  this  specification  alleged  an  offense  under  the  act  of  June  15, 
1917  (sec.  288,  N.  C.  & B.,  1923)  and  was  therefore  legal.  (See  also  C.  M.  O. 
6,  1934,  p.  6;  File:  MM-Dudley,  Ruther/A17-21  (351018),  Oct.  18,  1935, 
approved  Nov.  12,  1935.) 


EVIDENCE : character  in  defense  ; general  reputation  of  accusei>— proof  of, 

BY  SERVICE  RECORD. 

Held  that  the  service  record  of  an  accused  may  not  properly  be  admitted  in 
evidence  for  the  purpose  of  establishing  his  general  reputation  as  to  honesty, 
since  a service  record  does  not  evidence  general  reputation,  nor  does  it  report 
on  honesty  and  integrity.  (See  in  this  connection,  Naval  Courts  and  Boards, 
1923,  secs.  343  and  387;  File:  MM-Wharton,  Kenneth  R/A17-20  (351017),  Oct. 
31,  1935,  approved  Nov.  22,  1935.) 


EVIDENCE:  opinion  as  to  handwriting;  expert  testimony  distinguished. 

In  accordance  with  section  425,  Naval  Courts  and  Boards,  1923,  held  that  a 
court-martial  witness  was  competent  to  testify  that  the  signature  on  a docu- 
ment was  or  was  not  that  of  the  officer  whose  name  was  signed  thereto,  said 
witness  having  previously  testified  that  he  could  identify  the  signature  of  the 
said  officer ; and  accordingly,  his  testimony  was  not  objectionable  on  the  ground 
that  he  was  not  a handwriting  expert  (File:  MM-Dolen,  Edgar  E/A17-20 
(350926),  Oct.  24,  1935,  approved  Nov.  2,  1935,  citing  Rinker  v.  United  States, 
151  Fed.  755;  State  v.  Brunn,  144  Wash.  341,  258  Pac.  13). 


[P.  9]  CLAIMS:  against  united  states— aiding  in  prosecution  of;  section 

109,  CRIMINAL  CODE  CONSTRUED. 

Where  an  officer  of  the  Volunteer  Marine  Corps  Reserve  in  an  inactive  duty 
status  conducted  correspondence  with  other  Marine  Corps  Reserve  officers  sug- 
gesting that  they  communicate  with  an  attorney  in  Washington  with  respect  to 
submitting  claims  for  back  pay  alleged  to  be  due  them  incident  to  their  service 
in  the  Marine  Corps  Reserve,  held,  that  such  activity  did  not  constitute  assist- 
ance in  the  prosecution  of  claims  against  the  United  States  within  the  prohibi- 
tion of  section  109  of  the  U.  S.  Criminal  Code  (U.  S.  Code,  1934,  ed.,  title  18,  sec. 
198),  since  no  claims  had  been  made  by  the  reserve  officers  concerned  at  tne 
time  the  said  communications  were  addressed  to  them  and  no  claim  against  tne 
United  States  can  be  said  to  exist  unless  and  until  asserted  by  the  individual 
who  believes  himself  entitled  to  payment  (citing  53  Ct.  Cls.  370;  Hept. 

File:  Ll-1  (14)  (1935)/A2-15  ( 340410),  April  17,  1834,  C.  M.  O.  4,  1934,  p.  10). 
Further  held,  that  there  was  no  other  law  or  regulation  prohibiting  communica- 
tion by  one  officer  to  other  officers  in  the  Marine  Corps  Reser7e,^or^^g/TtJ1^I5 
that  they  may  have  a legal  claim  for  pay  theretofore  earned  (File:  OB/L16-4 
(350913),  Nov.  4,  1935). 
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CLAIMS  : PRIVATE  PROPERTY  DAMAGED  BY  NAVAL  VESSELS  PROCEEDING  AT  EXCESSIVE 
SPEED. 

Where  the  stern  wave  developed  by  the  passage  of  certain  naval  destroyers 
was  of  such  force  that  it  damaged  claimant’s  float  and  piling,  and  it  appeared 
that  the  speed  of  said  destroyers  was  in  excess  of  what  was  correct  and  proper, 
held,  that  the  Navy  vessels  were  responsible  for  said  damage  under  the  act  of 
December  28,  1922  (34  U.  S.  Code,  1934  ed.  sec.  599;  File:  L11-15/QQ  (350710), 
Nov.  8,  1935;  see  also  File:  L11-15/QQ  (350710),  Nov.  6,  1935). 


LINE  OF  DUTY : naval  reservists  injured  in  time  of  peace  ; jurisdiction  of 

EMPLOYEES’  COMPENSATION  COMMISSION. 

Claims  arising  from  deaths  of  Naval  Reserve  personnel  in  line  of  duty,  while 
performing  active  duty  in  time  of  peace,  are  governed  by  section  14  of  the  act 
of  February  28,  1925  (43  Stat.  1084;  34  U.  S.  Code,  1934  ed.,  sec.  762),  the 
administration  of  which  act  is  under  the  jurisdiction  of  the  U.  S.  Employees’ 
Compensation  [P.  10]  Commission.  Accordingly,  the  question  of  line  of  duty 
is  not  decided  by  the  Navy  Department  in  such  cases  (C.  M.  O.  11,  1929,  p.  19; 
File:  VF8C-4/A17-25  ( 350926),  over  OO-Denton,  Lincoln  C/A17-27  (350920), 
Oct.  14,  1935,  approved  Nov.  7,  1935). 


MIDSHIPMEN : eligibility  for  appointment  ; son  of  deceased  member  of 

naval  reserve  force. 

LINE  OF  DUTY : death  by  drowning  while  on  authorized  liberty  ; res 

JUDICATA. 

A member  of  the  Naval  Reserve  Force  died  on  August  25,  1918,  while  on 
authorized  liberty,  by  reason  of  drowning.  A board  of  inquest  found  that  his 
death  was  not  incurred  in  line  of  duty  but  was  not  the  result  of  his  own 
misconduct,  in  which  finding  the  Secretary  of  the  Navy  concurred  on  October 
30,  1918. 

Questions  presented  as  to  the  eligibility  of  a son  of  the  deceased  for  designa- 
tion as  a candidate  for  midshipman  at  large  under  the  provisions  of  the  act 
of  June  8,  1926  (44  Stat.  704;  34  U.  S.  Code,  1934  ed.,  sec.  1036a),  which 
authorized  the  President  to  appoint  certain  additional  midshipmen  from  among 
the  sons  of  Army,  Navy,  and  Marine  Corps  personnel  who  were  killed  in  action 
or  died  prior  to  July  2,  1921  of  wounds  or  injuries  received,  or  disease  con- 
tracted in  the  line  of  duty  during  the  World  War. 

Under  the  present  decisions  of  the  Navy  Department  on  the  question  of 
line  of  duty,  the  deceased  would  be  considered  to  have  met  his  death  in  the 
line  of  duty  (32  Op.  Atty.  Gen.  12,  Aug.  21,  1919;  id.  193,  June  2,  1920).  So 
far  as  concerns  the  present  question,  held,  that  the  death  of  the  deceased  oc- 
curred in  the  line  of  duty  and,  therefore,  his  son  is  eligible  for  designation  as  a 
candidate  for  midshipman  under  the  above  cited  act  (File:  NC2/P14-2  (351018), 
Nov.  14,  1935). 


TAXATION:  FEDERAL  tax  imposed  by  revenue  act  OF  1932,  amended — applica- 
tion TO  PURCHASES  MADE  FOR  SALE  THROUGH  NAVY  COMMISSARY  STORES. 

Under  regulations  dated  November  12,  1935,  issued  by  the  Commissioner  of 
Internal  Revenue  with  the  approval  of  the  Secretary  of  the  Treasury,  where 
sales  are  made  by  a manufacturer  to  the  United  States  and  the  articles  sold 
are  subsequently  resold  by  the  United  States  through  Navy  commissary  stores 
to  persons  authorized  by  law  to  purchase  therefrom,  the  -Federal  tax  imposed 
by  the  Revenue  Act  of  1932,  as  amended,  must  be  paid  by  the  manufacturer 
(File:  JF/L14-1  (351014),  Nov.  21,  1935,  citing  act  of  August  30,  1935,  49  Stat. 
1014,  1025,  title  IV,  sec.  401,  amending  sec.  620  of  the  Revenue  Act  approved 
June  6,  1932,  as  amended  (26  U.  S.  Code,  1934  ed.,  p.  1187)). 
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[P.  11]  TAXATION : federal  tax  imposed  by  revenue  act  of  1932,  as 
amended — application  to  purchases  of  gasoline  by  officers  travei.ino  in 

PRIVATELY  OWNED  AUTOMOBILES  ON  OFFICIAL  BUSINESS. 

Under  regulations  dated  November  12,  1935,  issued  by  the  Commissioner  of 
Internal  Revenue  with  the  approval  of  the  Secretary  of  the  Treasury,  where 
gasoline  is  purchased  by  an  officer  for  use  in  a privately  owned  automobile  in 
which  he  has  been  granted  permission  to  travel  on  official  business  (and  for 
which  he  is  entitled  to  a money  allowance  at  the  rate  of  three  cents  per  mile 
for  travel  performed  via  the  shortest  usually  traveled  route),  the  Federal  tax 
imposed  by  the  Revenue  Act  of  1932,  as  amended,  must  be  paid  by  said  officer 
(File:  JJ7-6/L14-1  (351028),  Nov.  30,  1935,  citing  Revenue  Act  of  June  6, 
1932,  sec.  620,  47  Stat.  267,  as  amended  by  act  of  June  16,  1933,  48  Stat.  254, 
255  (26  U.  S.  Code,  1934  ed.,  p.  1187),  and  as  further  amended  by  Revenue 
Act  of  Aug.  30,  1935,  sec.  401,  title  IV,  49  Stat.  1014,  1025;  U.  S.  Treas.  Dept.  Bu. 
Int.  Rev.  Regulations  44  (rev.  Sept.  1934),  and  amendments  thereto;  37  U.  S. 
Code,  1934  ed.,  sec.  20a;  Comp.  Gen.  dee.  of  Sept.  18,  1928,  A-24336;  U.  S.  Navy 
Travel  Instructions,  par.  2-30  (6)  ; Sec.  Navy  let.  of  Nov.  21,  1935,  File: 
JF/L14-1  (351014),  C.  M.  O.  11,  1935,  p.  10). 


UNIFORMS:  sale  of  regulation  pea  jackets  to  post  office  department; 

PROCEDURE. 

Regulation  Navy  pea  jackets  with  naval  buttons  removed  are  not  considered 
distinctive  part  of  the  duly  prescribed  uniform  of  the  United  States  Navy,  the 
wearing  of  which  by  unauthorized  persons  is  prohibited  by  law  (10  U.  S.  Code, 
1934  ed.,  sec.  1393).  Accordingly,  held  that  the  postmaster,  New  York,  N.  Y.,  may 
legally  purchase  such  pea  jackets,  without  Navy  buttons  or  other  distinguish- 
ing marks,  from  the  Navy  Department  for  use  by  his  uniformed  armed  guard 
force.  (In  this  connection  see  U.  S.  Code,  1934  ed.,  title  31,  sec.  686,  relating 
to  the  purchase  or  manufacture  of  stores  or  materials  or  the  performance 
of  services  by  a bureau  or  department  of  the  Government  for  another  bureau 
or  department  thereof. ) In  such  cases  there  should  be  a written  order  or  agree- 
ment in  advance,  signed  by  the  responsible  administrative  officer  of  each  of  the 
departments  or  offices  concerned,  said  agreement  to  be  attached  to  the 
request  for  transfer  of  appropriations  or  voucher  for  reimbursement 
for  filing  in  the  General  Accounting  Office  (File:  JJ55-3/L11-3  (351008), 
Nov.  4,  1935,  citing  13  Comp.  Gen.  234,237,  Mar.  2,  1934;  12  Comp.  Gen.  442,  444, 
Nov.  11,  1932;  13  Comp.  Gen.  150,  153,  Nov.  24,  1933). 

C.  M.  O,  12—1935 

[P.  3]  CHARGES  AND  SPECIFICATIONS : multiplicity  of  specifications— 

continuing  offense;  drunkenness. 

Lieutenant  (Junior  Grade)  Richard  E.  Fenton,  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  convened  at  the  U.  S.  naval  training  station,  Newport,  R.  I., 
by  order  of  the  Secretary  of  the  Navy  on  December  2,  1935,  and  was  convicted 
by  plea  of  the  following  charge:  Drunkenness  (two  specifications). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
naval  service. 

On  December  12,  1935,  the  Judge  Advocate  General,  in  reviewing  the  record 
of  proceedings,  stated  as  follows: 

“*  * * it  is  noted  that  the  accused  was  found  guilty  by  plea  of  the 
charge  of  ‘Drunkenness.’  Two  specifications  were  preferred  under  the 
charge  in  this  case  to  provide  for  contingencies  of  proof,  one  specification 
alleging  drunkenness  at  about  9:30  a.  m.,  with  certain  aggravating  circum- 
stances, and  the  other  specification  alleging  drunkenness  at  about  2 p.  m. 
of  the  same  day,  both  specifications  referring  to  the  same  act  of  drunken- 
ness. Since  no  evidence  was  adduced  and  the  accused  pleaded  guilty 
thereto,  the  court  properly  convicted  the  accused  of  both  specifications. 
Inasmuch  as  the  sentence  does  not  exceed  the  legal  limitation  for  the  offense 
stated  in  either  specification,  it  is  the  opinion  of  this  office  that  the  interests 
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of  the  accused  were  not  prejudiced.  Naval  Courts  and  Boards,  section  188 ; 

C.  M.  O.  7,  1933,  7.” 

[P.  4]  Subject  to  the  above-quoted  remarks,  the  Judge  Advocate  General 
expressed  the  opinion  that  the  proceedings,  findings,  and  sentence  were  legal. 

On  December  19,  1935,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  subject  to  the  remarks  of  the  Judge  Advocate  General. 

On  December  27,  1935,  the  President  confirmed  the  sentence  of  dismissal 
(File:  A6-5  (6)/EEl  (351226)). 


[P.  5]  CHARGES  AND  SPECIFICATIONS:  specification  alleging  reckless 

DRIVING  ; AVERMENTS  AS  TO  LOCAL  STATUTE  AND  SPECIFIC  ACT  OF  RECKLESS  DRIVING  *, 
SUMMARY  COURT  MARTIAL. 

A summary  court-martial  specification  alleged  that  the  accused,  while  on  the 
highway  near  a certain  city  in  the  State  of  California,  “did  * * * without 

justifiable  cause,  wilfully,  knowingly,  unlawfully,  and  without  regard  for  the 
safety  of  others,  drive  an  automobile  recklessly,  thereby  then  and  there 
endangering  the  lives  of  others.” 

Reckless  driving  is  an  offense  under  the  California  Penal  Code.  While  it 
would  have  been  preferable  for  the  specification,  above  set  forth,  to  make  ref- 
erence to  the  California  statute  and  also  to  allege  the  specific  act  of  reckless 
driving  involved  held  that  the  specification  as  drawn  was  not  fatally  defective 
(File:  MM-Proctor,  Calvin/A17-21  (351202),  Dec.  2,  1935,  approved  Dec.  19, 
1935 ; see  Naval  Digest,  1916,  p.  317,  “Judicial  notice,”  par.  5 ; N.  C.  & B.,  secs. 
272  and  530). 


1.  EVIDENCE:  prima  facie  case — resisting  arrest,  what  constitutes;  find- 
ings ON  CHARGE  AND  SPECIFICATION  SET  ASIDE. 

2.  JUDGE  ADVOCATE : two  officers  designated  in  precept  as — officer  to 

WHOM  CHARGES  AND  SPECIFICATIONS  ADDRESSED  TO  TRY  CASE. 

(1)  Specification  under  the  charge  “Resisting  arrest”  alleged  that  the  accused 
forcibly  resisted  arrest  “while  being  lawfully  placed  under  arrest.”  The  evi- 
dence adduced  showed  that  the  only  resistance  offered  by  the  accused  was  made 
after  he  was  taken  into  custody.  Held,  that  there  was  insufficient  evidence 
to  justify  the  court’s  finding  of  guilty,  since  the  essential  averment  in  the 
specification  that  the  accused  resisted  arrest  “while  being  lawfully  placed  under 
arrest”  was  not  proved  (C.  M.  O.  10,  1934,  p.  8).  Accordingly,  the  findings  on 
the  charge  and  the  specification  thereunder  were  set  aside. 

(2)  In  this  same  case  it  was  noted  that  the  precept  designated  two  officers  as 
judge  advocates,  stating  that  either  of  them  was  authorized  to  act  “in  any  case”  re- 
ferred to  the  court,  and  that  the  letter  (order  for  trial)  containing  the  charges 
and  specifications  was  addressed  to  one  of  the  officers  so  designated,  whereas  the 
other  officer  conducted  the  trial.  While  the  procedure  followed  in  this  instance 
can  legally  be  sustained,  in  view  of  the  above-quoted  provision  in  the  original 
precept,  held  that  in  the  future  it  would  be  more  desirable  for  the  officer  to 
whom  the  order  for  trial  is  addressed  actually  to  try  the  case.  (See  C.  M.  O. 
1,  1932,  p.  8;  File:  MM-Wing,  Arthur  R/A17-20  (351127),  Dec.  13, 1935,  approved 
Dec.  19.  1935 A 


[P.  6]  EVIDENCE : prima  facie  case — striking  superior  officer  while  in 

EXECUTION  OF  DUTIES  OF  HIS  OFFICE,  WHAT  CONSTITUTES  ) FINDINGS  ON  CHARGE 

AND  SPECIFICATION  SET  ASIDE. 

An  enlisted  man  was  convicted  of  “Striking  his  superior  officer  while  in 
the  execution  of  the  duties  of  his  office.”  It  appeared  from  the  evidence  that 
at  the  time  the  alleged  striking  took  place  the  officer  was  not  in  uniform,  and 
the  accused  did  not  know  he  was  an  officer  of  the  Navy.  Accordingly,  the 
findings  on  the  said  charge  and  the  specification  thereunder  were  set  aside 
(File:  MM-Garay,  Mike  W/A17-20  (351007),  Dec.  10,  1935,  approved  Dec.  16, 
1935). 
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ORDERS  : ILLEGAL  IK  PAST  | EFFECT  OF. 

A summary  court-martial  specification  alleged  that  the  accused  wilfully 
disobeyed  an  order  of  the  police  petty  officer  of  the  watch  “to  turn  in  and 
keep  quiet,  or  do  your  drinking  in  some  other  part  of  the  ship.”  Held,  that 
the  said  order  was  not  lawful  since  it  was  in  the  alternative,  and  the  second 
part  thereof  was  in  violation  of  Navy  Regulations  (File:  MM-Coon,  Har- 

old M/A17-21  (851107),  Nov.  7,  1935,  approved  Dec.  19,  1935). 


SENTENCES : limitation  of  punishment — introduction  of  evidence  after 

PLEA  OF  GUILTY. 

Where  an  accused  pleaded  guilty  to  several  charges  and  specifications,  and 
it  was  impossible  to  tell  from  the  record  whether  or  not  all  the  offenses 
alleged  were  actually  separate  and  distinct,  remarked  that  it  would  have  been 
better  to  follow  the  procedure  of  section  536,  Naval  Courts  and  Boards.  How- 
ever, as  no  evidence  was  introduced,  the  sentence  was  reduced  to  the  maximum 
prescribed  for  the  principal  offenses  charged,  inasmuch  as  the  other  offenses 
alleged  may  or  may  not  have  merged  into  these,  and  it  was  desired  to  avoid 
any  question  that  the  limitation  of  punishment  may  have  been  exceeded  (File:. 
MM-Boyog,  George  A/A17-20  (351127),  Dec.  12,  1935,  approved  Dec.  19,  1935) .. 


SPEEDY  TRIALS : summary  courts  martial. 

Held,  that  the  policy  of  a commanding  officer  of  assigning  summary  courts 
martial  at  mast,  and  then  holding  in  abeyance  the  orders  for  trial  of  the 
offenders  contingent  upon  their  good  behavior,  violates  the  spirit  of  Navy 
Regulations  (art.  204),  Naval  Courts  and  Boards  (sec.  585),  and  Naval  Digest, 
1916  (p.  582),  regarding  speedy  trials  (File:  MM-Essig,  Marlin  L/A17-21 
(351204),  Dec.  12,  1935). 


[P.  7]  ALCOHOLIC  LIQUORS  : purchase  and  sale  of,  on  naval  reservations. 

STATE  LAWS:  applicability  of,  in  federal  reservations;  criminal 
code  construed. 

Section  289  of  the  U.  S.  Criminal  Code  (18  U.  S.  C.,  sec.  468),  as  amended 
by  joint  resolution  of  June  20,  1935  (49  Stat.  394),  provides  for  the  punish- 
ment of  offenses  committed  within  any  naval  reservation  which  are  not  made 
penal  by  any  laws  of  Congress,  but  which  would  be  penal  if  committed  within 
the  jurisdiction  of  the  State,  Territory,  or  district  in  which  such  reservation 
is  located  by  the  laws  thereof  in  force  on  April  1,  1935,  and  remaining  in  force 
at  the  time  of  the  offense. 

Held:  (1)  The  sale  by  officers’  messes,  officers’  clubs,  post  exchanges,  ship’s 
service  stores,  and  similar  activities  on  naval  reservations  within  the  terri- 
torial limits  of  the  State  of  Virginia,  of  wines  and  beer  without  a license  from 
the  State,  is  not  an  offense  under  the  aforesaid  section. 

(2)  Such  agencies  may,  upon  the  authority  of  the  Secretary  of  the  Navy, 
pursuant  to  article  118,  Navy  Regulations,  and  General  Order  No.  59,  legally 
sell  alcoholic  beverages  which,  under  State  law  in  the  State  of  Virginia,  may 
only  be  sold  in  State  stores  or  by  licensees  of  the  State. 

(3)  Such  agencies  may  legally  purchase  alcoholic  beverages  of  all  kinds 
from  dealers  within  or  without  the  State  of  Virginia  (File:  JJ56  (5)/Lll-3 
(350723),  Dec.  26,  1935,  citing  and  considering  sec.  272,  Criminal  Code  (18 
U.  S.  C.,  sec.  451)  ; 21st  amend,  to  U.  S.  Const.;  act  of  Jan.  11,  1934  (27 
U.  S.  C.,  sec  123)  ; 31  Op.  Atty.  Gen.  282,  265,  263,  294;  Denby  v.  Berry,  263 
U.  S.  29 ; Standard  Oil  Co.  v.  Calif.,  291  U.  S 242 ; Surplus  Trading  Co  v.  Cook , 
281  U.  S.  647 ; Graysburg  Oil  Co.  v.  Texas,  278  U.  S.  582 ; Panhandle  Oil  Co. 
v.  Mississippi,  277  U.  S.  218;  U.  S.  v.  McIntosh,  2 Fed.  Supp.  244;  Western 
Union  Telegraph  Co.  v.  Chiles,  214  U.  S.  274;  Crouch  v.  U.  S.,  13  Fed  (2d) 
348 ; U.  S.  v.  Press  Publishing  Co.,  219  U.  S.  1 ; Washington  P.  & C.  Railway 
Co.  v.  Magruder,  198  Fed.  218;  Bank  v.  Byrum,  110  Va.  708,  67  S.  E.  349; 
U.  S.  v.  Cordy,  58  Fed.  (2d)  1013). 
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BOARDS  OF  INVESTIGATION : members  and  recorder  admonished  for 

INEFFICIENT  PERFORMANCE  OF  DUTY. 

Where  the  record  of  proceedings  of  a board  of  investigation  was  replete 
with  errors,  letters  of  admonition  for  the  “careless,  inefficient,  and  perfunctory 
manner”  in  which  their  duties  were  performed  were  addressed,  at  the  direc- 
tion of  the  Secretary  of  [P.  8]  the  Navy,  to  the  members  and  recorder  of  said 
board,  and  copies  thereof  filed  with  their  official  records  (File:  KP102/A17-25 
1351113).  Dec.  5,  1935,  approved  Dec.  30,  1935). 


MISCONDUCT : injuries  resulting  from  violation  of  safety  precautions. 

Four  enlisted  men,  who  were  engaged  in  overhauling  the  main  feed  pump  on 
board  a naval  vessel,  were  injured  when  the  bonnet  was  removed  from  the 
valve  on  the  discharge  line  of  that  pump,  running  to  the  feed-water  heater, 
while  said  line  was  under  pressure,  resulting  in  the  escape  of  a stream  of  hot 
water.  The  court  of  inquiry  convened  in  the  case  was  of  the  opinion  that  while 
no  offenses  were  committed,  two  of  the  men  incurred  “serious  blame”  by  their 
negligence  in  failing  to  follow  a safe  procedure  in  connection  with  the  overhaul. 
Held,  that  the  dereliction  of  duty  involved  in  the  violation  of  the  usual  safety 
precautions  designed  to  prevent  such  an  accident  as  occurred  in  this  case, 
amounted  to  more  than  mere  carelessness  on  the  part  of  these  two  men,  and 
accordingly,  their  injuries  were  the  result  of  their  own  misconduct  (C.  M.  O.  4, 
1935,  p.  11).  Further  held,  that  the  injuries  sustained  by  the  other  two  men 
in  the  same  accident  were  not  the  result  of  their  own  misconduct  (File  DD243/ 
A17-24  (351029)  over  DD243/A17-25  (351017),  Dec.  2,  1935). 


NAVAL  PETROLEUM  RESERVES : lease  executed  by  interior  department — 

validity  and  construction  of. 

In  1922  the  First  Assistant  Secretary  of  the  Interior,  acting  under  supposed 
authority  of  an  act  approved  February  25,  1920,  section  16  (41  Stat.  443,  30 
U.  S.  C.,  sec.  225)  entered  into  a lease  with  the  Honolulu  Oil  Corporation,  Ltd., 
covering  certain  land  in  Naval  Petroleum  Reserve  No.  2.  Prior  to  execution  of 
the  lease,  Congress  by  act  of  June  4,  1920  ( 41  Stat.  813,  34  U.  S.  C.,  sec.  524) 
had  directed  the  Secretary  of  the  Navy  to  take  possession  of  properties  within 
the  naval  petroleum  reserves  and  to  conserve,  develop,  use,  and  operate  the 
same  in  his  discretion  for  the  benefit  of  the  United  States.  Upon  consideration 
of  the  latter  act,  in  connection  with  a joint  resolution  approved  February  8,  1924 
(43  Stat.  5-6)  and  certain  litigation  involving  other  leases  to  portions  of  the 
naval  petroleum  reserves  (e.  g.,  U.  S.  v.  Pan  American  Petroleum  Company, 
G Fed.  (2d)  43,  87;  s.  c.,  273  U.  S.  456,  501;  Mammoth  Oil  Company  v.  U.  8., 
275  U.  S.  13,  34),  as  also  an  act  of  Congress  approved  February  25,  1928  (45 
Stat.  148,  34  U.  S.  C.,  sec.  524a),  held , that  the  aforesaid  lease  is  of  doubtful 
validity,  but  the  terms  [P.  9]  and  conditions  thereof  may  nevertheless  be 
adopted  by  the  Secretary  of  the  Navy  as  the  basis  for  his  dealings  with  the 
lessee  when  not  inconsistent  with  the  provisions  and  purposes  of  the  above- 
mentioned  Acts  of  June  4,  1920,  and  February  25,  1928. 

The  aforesaid  lease  expressly  required,  among  other  things,  that  the  lessee 
notify  the  supervisor  or  his  deputy  of  its  plan  or  intention  before  beginning  to 
drill  any  well,  and  obey  all  orders  of  the  supervisor  or  his  deputy,  subject  to 
review  by  the  Secretary  of  the  Interior  upon  appeal  by  the  lessee  within  thirty 
days,  and  that  the  lessee  “abide  by  and  conform  to  regulations  in  force  at  the 
time  the  lease  is  granted.”  Considering  these  requirements  in  connection  with 
the  applicable  statutes  and  regulations,  held , that  notice  of  intention  to  drill 
does  not  entitle  the  lessee  to  proceed  with  the  drilling  regardless  of  the  wishes 
of  the  Government;  that  approval  of  the  supervisor  on  behalf  of  the  Govern- 
ment is  required  although  not  in  terms  provided  for  in  the  lease  or  in  the 
operating  regulations  which  were  in  force  on  the  date  thereof — otherwise  it 
would  seem  to  have  been  unnecessary  to  require  the  giving  of  notice  to  drill ; 
and  that  the  supervisor’s  approval  may  legally  be  conditioned  upon  reasonable 
requirements  in  furtherance  of  the  legislative  purpose  to  preserve  the  oil  in 
the  naval  petroleum  reserves  for  the  benefit  of  the  Government,  as  it  would  be 
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clearly  contrary  to  such  purpose  to  make  any  disposition  of  the  said  reserves  by 
placing  them  beyond  the  jurisdiction  and  control  of  the  Government. 

The  aforesaid  lease  further  required  that  wells  be  drilled  “with  diligence  and 
good  faith  until  an  average  of  one  well  for  each  ten  acres  of  the  lease  land 
shall  be  drilled.”  The  lessee’s  notice  to  the  supervisor  of  its  intention  to  drill 
certain  wells  contemplated  a change  of  spacing  to  one  well  for  every  17.8  acres. 
The  supervisor  informed  the  lessee  that  the  proposed  drilling  of  said  wells  was 
approved  provided  the  wells  were  not  to  be  completed  below  the  top  of  the 
Maricopa  Shale.  Held,  that  the  condition  thus  prescribed  was  reasonable  and 
legal,  not  only  for  the  reasons  hereinbefore  stated  but  for  the  further  reason 
that  the  proposed  wells  were  not  spaced  in  conformity  with  the  requirements 
of  the  aforesaid  lease,  which  fact  would  render  the  lessee  liable  for  the  penalties 
prescribed  by  the  lease  for  noncompliance  with  the  terms  thereof  unless  permis- 
sion to  drill  were  previously  given  by  or  on  behalf  of  the  Secretary  of  the  Navy, 
who  may  make  his  permission  subject  to  such  conditions  as  he  may  deem  to  be 
for  the  benefit  of  the  Government  (File:  (NZ8  (A-2)/L4-3  (17)  (350812),  Dec. 
12,  1935). 


OATHS  : AUTHORITY  OF  NAVAL  OR  MARINE  CORPS  OFFICER  TO  ADMINISTER,  IN  CON- 
NECTION WITH  AFFIDAVIT  OF  NONRECEIPT  OR  LOSS  OF  GOVERNMENT  CHECKS. 

The  regulations  issued  by  the  Secretary  of  the  Treasury  pursuant  to  the  law 
authorizing  the  issuance  of  duplicate  checks  (31  [P.  10]  U.  S.  C.,  sec.  528) 

provide  that  affidavits  of  nonreceipt  or  loss  must  be  executed  before  an  officer 
having  authority  to  administer  oaths  for  “general  purposes.”  The  authority  of 
officers  of  the  Navy  and  Marine  Corps  to  administer  oaths  is  limited  exclusively 
to  matters  pertaining  to  the  “administration  of  naval  justice  and  for  other  pur- 
poses of  naval  administration”  (34  U.  S.  C.,  sec.  1200,  art.  69  ; see  also  12  Comp. 
Gen.  489)  except  as  provided  by  act  of  April  25,  1935  (49  Stat.  161),  with  refer- 
ence to  “places  beyond  the  continental  limits  of  the  United  States  where  the 
Navy  or  Marine  Corps  is  serving.”  Accordingly,  held,  that  officers  of  the  Navy 
and  Marine  Corps  are  not  authorized  by  existing  laws  and  regulations  to  admin- 
ister oaths  to  claimants  asking  the  issuance  and  payment  of  duplicate  checks  of 
disbursing  officers,  except  “in  places  beyond  the  continental  limits  of  the  United 
States  where  the  Navy  or  Marine  Corps  is  serving”  (File:  00/A17-6  (5) 
351126),  Dec.  16,  1935,  citing  and  considering  art.  2120-12  (c),  Bu.  S.  & A.  Man- 
ual ; Regulations  and  Instructions  Governing  the  Issue  of  Duplicate  Checks  of 
Disbursing  Officers,  Oct.  15,  1924  (Treasury  Dept.  Form  No.  2244),  and  blank 
form  of  affidavit  set  forth  therein). 


PAY  : CIVILIAN  EMPLOYEE  INDUCTED  INTO  MILITARY  SERVICE  WHILE  ON  LEAVE  WITH 

PAY — RIGHT  TO  MILITARY  AND  CIVILIAN  COMPENSATION. 

Civilian  employees  of  the  Government  who,  while  on  leave  of  absence  during 
the  World  War,  were  inducted  into  the  military  service  of  the  United  States 
were  entitled  to  receive  civilian  pay  until  the  expiration  of  leave  of  absence 
granted,  as  well  as  military  pay  for  the  same  period,  unless  the  combined 
payment  of  the  military  and  civilian  positions  exceeded  $2,000  per  annum,  in 
which  event  payment  of  the  civilian  compensation  was  prohibited  by  section  6 
of  the  act  of  May  10,  1916  (39  Stat.  120;  5 U.  S.  C.,  sec.  58;  see  25  Comp.  Dec. 
266;  22  id.  704;  23  id.  62).  Accordingly,  where  it  appeared  that  certain  civili- 
ans now  employed  in  the  Naval  Establishment  had  received  double  compen- 
sation in  excess  of  such  rate,  held,  that  they  cannot  elect  to  refund  the  military 
pay  (which  was  the  lesser  amount),  but  must  refund  the  civilian  compensation 
for  such  period  (citing  23  Comp.  Gen.  62)  [23  Comp.  Dec.  62],  such  refunds  to 
be  made  under  such  regulatory  instructions  as  may  be  issued  by  the  Secretary 
of  the  Navy  and  being  payable  in  installments,  or  installment  checkages  on 
the  pay  rolls  where  the  written  consent  of  the  employee  concerned  has  first 
been  obtained  (File:  LL/L16-4  (351030),  Dec.  12,  1935). 


2004  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937 
[C.  M.  O.  No.  12—1935] 

[P.  11]  VESSELS:  merchant — construction  of,  at  navy  yards;  merchant 
marine  act,  as  amended,  construed. 

Held,  that  the  construction  in  a navy  yard  of  a vessel  for  a private  corpora- 
tion,  with  the  aid  of  funds  loaned  by  the  Secretary  of  Commerce  from  the  con 
struction  loan  fund,  authorized  by  section  11  of  the  Merchant  Marine  Act  of 
1920,  as  amended  (46  U.  S.  C.,  sec.  870),  would  be  legal,  subject  to  sufficient 
funds  being  made  available  in  advance  to  cover  estimated  cost  of  such  con- 
struction (art.  1996,  Navy  Regs.;  File:  QS1/S1  (350917),  Dec.  10,  1935). 
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C.  M.  O.  1 — 1936 

[P.  3]  AVIATION : promotion  by  selection  of  officers  who  have  specialized 

IN  ; STATUS  AS  ADDITIONAL  NUMBERS. 

The  act  of  June  24,  1926  (44  Stat.  767,  sec.  3,  par.  6),  provided  that — 

“Any  officer  of  the  Navy,  line,  or  staff  of  the  permanent  rank  or  grade  of 
commander  or  lieutenant  commander,  at  the  time  of  the  passage  of  this  act 
who  has  specialized  in  aviation  for  such  a period  of  time  as  to  jeopardize  his 
selection  for  promotion  or  advancement  to  the  next  higher  grade  or  rank 
under  existing  provisions  of  law  and  whose  service  in  aviation  has  been  in 
the  public  interest  shall  be  so  notified  by  the  Secretary  of  the  Navy  and  at 
his  own  request  be  designated  as  an  officer  who  will  be  carried  as  an  addi- 
tional number  in  the  next  higher  grade  or  rank  not  above  the  grade  of 
captain  if  and  when  promoted  or  advanced  thereto : Provided , That  selection 
boards  in  cases  of  such  officers  shall  confine  their  consideration  to  the  fit- 
ness alone  of  such  officers  for  promotion,  not  to  the  comparative  fitness  of 
such  officers.” 

Held  that  the  above-quoted  enactment  was  not  general  and  permanent  legisla- 
tion, since  it  was  in  terms  limited  to  a particular  class  of  officers,  namely,  those 
who  on  the  date  of  the  act  were  commanders  or  lieutenant  commanders  in  the 
line  or  staff  of  the  Navy,  and  who,  on  that  date,  had  specialized  in  aviation  for 
such  a period  of  time  as  to  jeopardize  their  selection  under  provisions  of  law 
which  existed  on  June  24,  1926.  Further  held  that,  the  opportunities  for  selection 
in  both  the  line  and  staff  of  [P.  4]  the  Navy  having  very  materially  increased  as 
the  result  of  changes  made  in  the  law  since  June  24,  1926,  the  above-quoted  enact- 
ment may  not  now  legally  be  invoked  in  the  case  of  an  officer  of  the  Construction 
Corps  who  has  become  eligible  for  consideration  by  a selection  board,  partly  be- 
cause of  laws  which  were  not  in  force  on  that  date  (File : OO-Weyerbacher,  Ralph 
D/P17-2  ( 360115),  Jan.  16,  1936;  see  also  act  June  5,  1935  (49  Stat.  323;  34 
U.  S.  C.,  Sup.  I,  sec.  71a)). 


CHARGES  AND  SPECIFICATIONS : multiplicity  of  specifications — absence 

FROM  STATION  AND  DUTY  WITHOUT  LEAVE;  LEAVING  STATION  BEFORE  BEING  REGU- 
LARLY RELIEVED. 

An  accused  was  found  guilty  by  summary  court  martial  of  two  specifications, 
the  first  of  which  alleged  that  he  “did,  on  or  about  December  11,  1935,  * * * 

while  regularly  detailed  and  stationed  on  duty  as  a member  of  the  duty  section 
of  said  ship  * * * without  authority  leave  his  station  before  being  regularly 

relieved,”  and  the  other,  that  he  was  at  the  same  time  absent  from  his  station 
and  duty  without  leave.  Held  that  absence  from  station  and  duty  without  leave 
as  alleged  in  the  second  specification  naturally  includes  an  absence  from  the 
general  duties  imposed  covering  the  same  period  of  unauthorized  absence  which 
is  all  that  was  properly  alleged  in  the  first  specification  (citing  C.  M.  O.  9,  1931, 
p.  12).  Accordingly,  the  finding  on  the  first  specification  was  set  aside  (File: 
MM-Gerzine,  Rudolph/A17-21  (360110),  Jan.  10,  1936,  approved  Jan.  27,  1936; 
see  also  Navy  Dept.  File  MM-Klein,  George  W/A17-21  (350508),  May  8,  1935). 


CHARGES  AND  SPECIFICATIONS  : specification  defective — failing  to  allege 
an  offense;  falsehood. 

A summary  court-martial  specification  alleged  that  the  accused  made  a state- 
ment to  the  executive  officer  of  his  ship  that  he,  the  accused  “should  have  been 
transferred  to  the  Asiatic  Station  for  duty,  which  said  representation  was  know- 
ingly false  and  intended  to  deceive,  as  he  * * * (the  accused)  well  knew.” 

Held  that  this  specification  was  fatally  defective,  since  it  suggested  no  more  than 
a mere  expression  of  opinion  on  the  part  of  the  accused  and  did  not  support  the 
conclusion  that  the  alleged  misrepresentation  was  knowingly  false  and  intended 
to  deceive  the  executive  officer  who  had  available  for  examination  the  official 
service  record  of  the  accused  (File:  MM-Washington,  Edus  M/A17-21  (351226), 
Dec.  26, 1935,  approved  Jan.  27,  1936,  citing  sec.  228,  N.  C.  & B. ) . 
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[P,  5]  COUNSEL  FOR  ACCUSED:  reference  to,  in  record  of  proceedings— 

FORM  OF  ENTRIES. 

The  record  of  proceedings  of  a general  court-martial  contained  a number  of 
entries  such  as,  “The  counsel  for  the  accused  objected,”  “Cross-examined  by  coun- 
sel for  accused,”  etc.  Held  that  the  entries  in  the  record  of  proceedings  should 
be  made  as  though  the  accused  himself  were  speaking,  although  his  counsel  may 
speak  for  him  in  all  matters  except  pleas  to  the  issue,  admissions,  and  the  state 
ment  of  the  accused  (citing  N.  C.  & B.,  sec.  824,  note  50,  and  sec.  877,  note  3; 
File:  MM-Lewis,  John  C/A17-20  (351121),  Jan.  3,  1936,  approved  Jan.  9,  1936). 


FILIPINOS  : DESIGNATION  OF,  A FOR  ADMISSION  TO  NAVAL  ACADEMY. 

Construing  the  Filipino  Independence  Act  of  March  24,  1934  (48  Stat.  456, 
464),  held  that  the  President  of  the  Commonwealth  of  the  Philippines  is  the 
official  corresponding  to  the  Governor  General  under  the  former  government  of 
the  Philippine  Islands,  and  accordingly  may  designate  the  Filipinos  who  may  be 
admitted  to  the  U.  S.  Naval  Academy  under  authority  of  the  act  of  August  29, 
1916  (39  Stat.  576;  34  U.  S.  C.,  sec.  1035)  (File:  NC2/P14-2  (351129),  Jan.  2, 
1936,  considering  art.  VII,  Constitution  of  the  Philippines,  and  48  U.  S.  C.,  sec, 
1111). 


MARINE  CORPS : promotion  and  retirement  of  officers — captains  forty-five 

YEARS  OF  AGE  | REMOVAL  OF  NAMES  FROM  PROMOTION  LIST. 

Held:  (1)  Captains  in  the  Marine  Corps  who,  prior  to  July  22,  1935,  had  been 
recommended  for  selection  for  promotion  to  the  next  higher  grade  and  whose 
names  were  on  a promotion  list  on  that  date,  and  who  now  are,  or  will  become 
forty-five  years  of  age  prior  to  June  30,  1936,  will  be  ineligible  for  promotion  on 
and  after  June  30,  1936. 

(2)  Other  captains  in  the  Marine  Corps  who  have  attained  or  will  attain  the 
age  of  forty-five  years  prior  to  June  30  in  any  fiscal  year  may  not  be  promoted  on 
or  after  that  date  even  though  recommended  for  selection  and  their  names  placed 
on  a promotion  list  prior  to  that  date. 

(3)  Captains  in  the  Marine  Corps  who  have  attained  the  age  of  forty-five 
years  and  who  have  not  been  recommended  for  selection,  will  be  subject  to 
retirement  on  June  30  of  the  calendar  year  in  which  they  complete  twenty-one 
years’  commissioned  service,  provided  they  have  once  been  considered  by  a 
selection  board.  Captains  who  have  been  recommended  for  selection  and  who 
have  attained  the  age  of  forty-five  years  will  not  be  subject  to  retirement  upon 
the  completion  of  twenty-one  years’  [P.  6]  commissioned  service  unless  their 
names  have  been  dropped  from  the  promotion  list  prior  to  that  time,  but  will 
be  continued  in  the  service  in  the  rank  of  captain  until  they  have  attained  the 
age  of  sixty-four  years,  or  until  they  voluntarily  retire  prior  to  that  time, 
or  are  retired  or  separated  from  the  service  under  existing  laws  for  reasons 
other  than  completion  of  a period  of  service  or  age. 

(4)  The  name  of  any  officer  may  be  removed  from  a Marine  Corps  promotion 
list  for  any  reason  the  Secretary  of  the  Navy  may  determine,  with  the  approval 
of  the  President. 

(File:  OA/P17-2  (351119),  Jan.  14,  1936,  citing  Navy  Line  Personnel  Acts 
of  Mar.  3,  1931,  secs.  4,  5,  and  7 (46  Stat.  1482;  34  U.  S.  C.,  secs.  286b,  286c, 
and  286e ) , May  29,  1934,  sec.  1 (48  Stat.  814;  34  U.  S.  C.,  sec.  286h),  and 
July  22,  1935,  sec.  3 (49  Stat.  487,  488;  34  U.  S.  C.,  Sup.  I,  sec.  286i)  ; Marine 
Corps  Personnel  Act  of  May  29,  1934,  secs.  1 and  10  (48  Stat.  811;  34  U.  S.  C., 
secs.  626a  and  667e)  ; 34  U.  S.  C.,  sec.  384;  Navy  Dept.  File  QN/A18  (340715-8), 
Sept.  11,  1935,  C.  M.  O.  9,  1935,  p.  10,  and  File  QN/A18  (340715-9),  Oct.  29,  1935, 
C.  M.  O.  10,  1935,  p.  14). 
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MEMBERS  OF  COURTS  MARTIAL : unauthorized  absence  of. 

One  member  of  a general  court  martial  was  absent  during  an  entire  trial 
without  the  knowledge  or  approval  of  the  Secretary  of  the  Navy,  who  convened 
the  court.  Held,  that  his  absence  was  not  sufficiently  excused  by  the  fact 
that  the  commandant  of  the  naval  district  had  approved  his  request  for  leave 
of  absence,  which  request  stated  that  the  officer  was  a member  of  the  general 
court  martial  but  contained  no  information  to  show  an  emergency.  Further 
held,  that  the  court  properly  proceeded  with  the  trial,  since  a legal  quorum 
remained  (File:  MM-Pritchett,  Henry  H/A17-20  (351209),  Jan.  3,  1936,  ap- 
proved Jan.  9,  1936;  see  also  File  MM-Van  Dorn,  Chas.  G/A17-20  (351127), 
Jan.  3,  1936,  approved  Jan.  10,  1936). 


MISCONDUCT:  automobile  accident;  violation  of  local  ordinance. 

A naval  officer  was  injured  in  an  automobile  collision.  It  appeared  from 
the  evidence  that  the  accident  occurred  solely  because  of  his  failure  to  obey 
a stop  sign,  as  required  by  city  traffic  ordinance,  and  further  that  the  sign 
should  have  been  visible  to  the  officer  had  he  exercised  ordinary  caution. 
Held , that  the  injuries  sustained  by  him  resulted  from  his  own  misconduct 
(File:  OO-Sheffield,  Fletcher  L/P2-5  ( 2)  (350930),  Jan.  31,  1936,  citing  C.  M.  O. 
5,  1934,  p.  17). 


IP.  7]  MISCONDUCT:  death  resulting  from  fight — deceased  as  aggressor; 
evidence. 

An  officer  of  the  Navy,  who  was  in  an  intoxicated  condition,  persisted  in 
attempting  to  force  his  way  uninvited  into  an  apartment,  became  engaged  in 
an  altercation  at  or  near  the  door  with  one  of  the  occupants  thereof,  and  as 
a result  fell  or  was  pushed  down  a flight  of  steps  to  the  paved  sidewalk,  sus- 
taining injuries  which  produced  his  death  a few  minutes  later.  It  appeared 
from  the  only  available  evidence  that  the  said  officer  had  assaulted  one  of  the 
occupants  and  accordingly  was  the  aggressor.  The  testimony  of  the  witnesses 
was  biased  and  undoubtedly  hostile  towards  the  deceased;  nevertheless,  the 
facts  recited  by  the  witnesses  did  not  seem  inconsistent  with  the  general  cir- 
cumstances of  the  case.  Held,  that  the  officer’s  death  was  incurred  as  the  result 
of  his  own  misconduct  (File:  OO-O’Connor,  Cornelius  J/A17-27  (351213), 
Jan.  15,  1936,  approved  Jan.  25,  1936,  citing  C.  M.  O.  3,  1934,  p.  9;  C.  M.  O. 
5,  1931,  p.  26;  File:  MM-Duffy,  Patrick  J/P2-5  (2)  (271014),  Nov.  2,  1927; 
MM-MacDonald,  Lloyd  W/A17-25  (350907),  Oct.  30,  1935). 


NAVAL  PETROLEUM  RESERVES : lease  executed  by  interior  department — 

VALIDITY  AND  CONSTRUCTION  OF  ; STRIP  LEASES. 

Court-Mar itial  Order  No.  12,  1935,  pp.  8-9  (File  NZ8  (A-2)/L4-3  (17) 
(350812),  followed  and  applied  in  case  involving  a strip  lease  entered  into 
between  the  First  Assistant  Secretary  of  the  Interior  and  the  Pan  American 
Petroleum  Company  covering  certain  lands  in  Naval  Petroleum  Reserve  No.  1 
(File:  NZ8  (A-l)/L4-3  (17)  (350926-1),  Jan.  18,  1936). 


NAVAL  RESERVE:  civil  engineer  corps — appointments  in  the  rank  of 

ENSIGN. 

Section  5 of  the  Naval  Reserve  Act  of  February  28,  1925  (43  Stat.  1080,  1081; 
34  U.  S.  C.,  sec.  754),  creates  ranks  and  grades  in  the  Naval  Reserve  corre- 
sponding to  those  in  the  Regular  Navy,  and  provides  that  appointments  thereto 
shall  be  made  in  accordance  with  regulations  prescribed  by  the  Secretary  of 
the  Navy.  The  rank  of  ensign  exists  in  the  Civil  Engineer  Corps  of  the 


2008  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937 
[C.  M.  O.  No.  1—1936] 

Regular  Navy,  although  it  may  be  acquired  in  that  branch  of  the  service  only 
by  transfer  from  the  line,  under  authority  of  section  7 of  the  Equalization 
Act  of  June  10,  1926  (44  Stat.  720;  34  U.  S.  C.,  sec.  348f).  Since  the  Naval 
Reserve  Act  does  not  require  that  appointments  in  the  Naval  Reserve  be  made 
in  the  same  manner  as  in  the  Regular  Navy,  held,  that  appointments  with 
the  rank  of  ensign  in  the  Civil  Engineer  Corps  of  the  Naval  Reserve  may  be 
made  from  civil  life  (File:  QR/P14-2  (351118),  [P.  8]  Jan.  17,  1936,  citing 

sec.  36  of  Naval  Reserve  Act  of  Feb.  28,  1925  (34  U.  S.  C.,  sec.  768),  Sec.  Navy’s 
decs,  of  Jan.  9,  1928;  (File:  QR/A2-15  (270916))  and  July  24,  1926  (File 
OL/OK  (260708)  ; C.  M.  O.  9,  1926,  p.  13). 


REWARDS,  civil  employees  for  beneficial  suggestions — award  of,  under  naval 

APPROPRIATION  ACT  OF  JUNE  24,  1935  ; “GOVERNMENT  PLANT”  CONSTRUED. 

Payment  of  cash  awards  for  beneficial  suggestions,  authorized  by  act  of 
July  1,  1918  (40  Stat.  718;  5 U.  S.  C.  416),  is  restricted  by  the  current  Naval 
Appropriation  Act  of  June  24,  1935  (49  Stat  398,  418)  to  “suggestions  resulting 
in  improvements  or  economy  in  the  operation  of  any  Government  plant.”  Held 
that  the  words  “Government  plant”  are  not  restricted  to  a Government  plant 
ashore  but  are  applicable  also  to  machinery  and  other  plants  in  a naval  vessel, 
and  accordingly  that  an  award,  under  the  usual  conditions,  may  be  made  to  a 
civil  employee  of  the  Navy  Department  for  an  invention  of  such  nature  as  to 
effect  an  improvement  in  the  naval  material  used  by  service  personnel  in  battle 
(bomb  sight  for  use  in  dive  bombing)  and  similar  classes  of  suggestions,  where 
it  is  established  that  the  device  involved  is  part  of  such  a plant,  whether  ashore 
or  aboard  (File:  A13-7  ( 350917),  January  3,  1936,  citing  Fisher  Electric  Go.  v. 
Bath  Iron  Works,  Limited,  74  N.  W.  493,  494-495,  and  O.  M.  O.  10,  1935,  p.  16) . 


[P.  11]  TAXATION:  state  personal  property  and  poll  taxes  on  persons 

RESIDING  WITHIN  THE  NAVAL  RESERVATION  OR  TEMPORARILY  ON  DUTY  IN  STATE. 

Question  relative  to  the  taxing  powers  of  the  State  of  Nevada  over  persons 
within  the  Naval  Ammunition  Depot,  Hawthorne,  Nev.,  held  primarily  for  con- 
sideration between  State  authorities  and  individuals  concerned.  However,  as 
a matter  of  information  its  was  remarked  that  the  act  of  cession  by  the  State 
of  Nevada  (act  Mar.  28,  1935,  ch.  144,  1935  Statutes  of  Nevada,  p.  11) 
reserved  to  the  State  power  to  tax  all  private  property  on  the  reservation 
and  that  this  would  appear  to  include  personal  property  of  naval  personnel 
and  others  located  thereon.  With  reference  to  the  assessment  of  poll  taxes 
on  persons  residing  within  said  reservation,  it  was  further  remarked  that,  since 
State  laws  have  no  application  on  Government  reservations  where  jurisdiction 
is  ceded,  except  where  power  is  reserved  by  the  State  (see  Surplus  Trading  Go. 
v.  Gook,  281  U.  S.  647),  and  since  the  act  of  cession,  above  cited,  did  not  reserve 
power  to  assess  poll  taxes,  there  appears  to  be  no  authority  for  the  State  to 
assess  poll  taxes  on  persons  residing  on  Government  owned  lands  within  said 
reservation.  In  this  connection  it  was  pointed  out  that  officers  and  enlisted  men 
temporarily  stationed  within  the  territorial  limits  of  a State,  on  duty,  have  been 
judicially  held  exempt  from  poll  tax  even  though  residing  outside  of  Federal 
reservations.  (See  Ex  parte  White,  228  Fed.  88;  File:  NT1-13/L14-1  (351226),. 
Jan.  25,  1936.) 


THEFT:  policy  of  navy  department — (a)  retention  of  offenders  in  naval 

SERVICE  ; (&)  trial  OF  TRIVIAL  OFFENSES  ; (c)  CONDITIONAL  REMISSION  OF  SENTENCE. 

(a)  The  Navy  Department  has  announced  the  policy  that* a man  who  has  been 
found  guilty  of  theft  should  not  be  retained  in  the  naval  service  (Naval  Digest, 
1916,  p.  627,  par.  1,  “Thief” ; C.  M.  O.  8, 1930,  p.  21 ; see  also  O.  M.  O.  6,  1927,  p.  13) . 

(&)  It  has  also  announced  as  a policy  that  commanding  officers  should  not 
bring  to  trial  by  summary  court  martial  “petty  cases  where  it  is  evident  that  the 
accused  is  not  at  heart  a thief”  and  that  the  charge  of  theft  should  not  be 
preferred  for  “petty  pilfering”  (Sec.  Navy’s  letter,  File  MM/P13-5  (311212) ? 
Dec.  17,  1931). 
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The  Judge  Advocate  General  invited  attention  to  the  above  citations  in  a 
case  where  an  enlisted  man  was  tried  by  summary  court  martial  for  theft 
(stealing  a steak  valued  at  seventy-two  cents)  and  found  guilty,  although  he 
held  that  the  proceedings,  finding,  and  sentence,  and  the  action  of  the  reviewing 
authorities  thereon  were  legal. 

(c)  The  Secretary  of  the  Navy,  in  view  of  the  small  value  of  the  article 
stolen  and  the  previous  good  record  of  the  accused,  [P.  12]  remitted  the 
sentence  (bad-conduct  discharge)  on  condition  that  accused  maintain  a record 
satisfactory  to  his  commanding  officer  for  a period  of  three  months  (File- 
MM-Dimacali,  Eufino/A17-21  (351204),  Dec.  4,  1935,  approved  Jan.  2,  1936) 


THEFT : policy  of  navy  department — retention  of  offenders  in  naval  service  ; 

HAVING  IN  POSSESSION  PROPERTY  OF  ANOTHER  (VIOLATION  OF  LAWFUL  REGULATION)’ 

DISTINGUISHED. 

In  connection  with  the  determination  of  the  Navy  Department’s  disciplinary 
policy  of  not  retaining  persons  convicted  of  theft  in  the  naval  service,  remarked 
that  the  offense  of  violating  the  provisions  of  article  122  (3),  Navy  Regulations 
(possession  of  property  of  another),  was  less  serious  in  nature  than  that  of 
theft.  The  fundamental  difference  between  the  two  offenses,  on  which  the 
announced  policy  of  the  Navy  Department  regarding  separation  from  the  service 
is  based,  is  that  theft  necessarily  involves  moral  turpitude,  whereas  a violation 
of  Navy  Regulations  does  not  necessarily  include  this  element.  While  in  certain 
cases  the  evidence  may  show  that  the  possession  of  the  clothing  of  another 
enlisted  man  may  resemble  that  of  a thief,  it  does  not  by  any  means  follow 
that  this  is  universally  true,  since  possession  in  the  former  case  may  be,  and 
in  numerous  cases  is,  based  upon  consent  of  the  lawful  owner  or  acquired  from 
the  latter  by  way  of  purchase,  loan,  or  gift  (File:  MM-Mobley,  Weldon  K/A17- 
21  (360114),  Jan.  14,  1936,  approved  Jan.  27,  1936). 

C.  M.  0.  2—1938 

[P.  3]  CHARGES  AND  SPECIFICATIONS:  specificIation  defective,  failing 

TO  ALLEGE  AN  OFFENSE — VIOLATION  OF  NAVY  REGULATIONS  RELATING  TO 
COMMISSARY  STORES  | EXCESSIVE  PURCHASES  FROM  SHIP’S  STORES  ASHORE. 

A summary  court-martial  specification  alleged  that  the  accused  “having  no  de- 
pendents at  or  in  the  immediate  vicinity  of  the  U.  S.  naval  station,  Guam, 
* * * knowingly,  wilfully,  and  without  proper  authority  purchase  ex- 

cessive quantities  of  provisions  at  the  ship’s  store  ashore,  JJ.  S.  naval  station, 
Guam  * * * in  violation  of  article  1618,  U.  S.  Navy  Regulations.” 

The  article  of  the  Navy  Regulations  referred  to  in  the  above-quoted  specifica- 
tion (art.  1618),  provides,  among  other  things,  that — 

“Purchases  of  apparently  excessive  quantities  of  provisions  by  officers  and 
enlisted  men  living  at  hotels  or  boarding  houses  will  not  be  permitted.” 

Held  that  the  above-quoted  specification  was  defective  in  that  it  failed  to 
contain  an  allegation  that  the  accused  lived  in  a hotel  (or  boarding  house)  during 
the  period  in  question  and  that  the  objection  of  the  accused  to  said  specification 
on  the  ground  that  it  did  not  allege  an  offense  should  have  been  sustained. 
Furthermore,  the  evidence  showed  that  the  accused  did  not  live  in  a hotel  or 
boarding  house.  Proceedings  and  finding  set  aside  by  the  Secretary  of  the  Navy. 

Quaere : Whether  article  1618,  Navy  Regulations,  specifically  referring  to  “com- 
missary stores,”  applies  to  a “ship’s  store  ashore”  and  whether  it  makes  excessive 
purchasing  an  offense  or  merely  places  a duty  on  the  operating  personnel  of  the 
store  not  to  make  sales  of  excessive  quantities  of  provisions  (File:  MM-Clark, 
Lewis  E/A17-21  (360118),  Jan.  18,  1936,  approved  Feb.  5,  1936). 


CONFINEMENT:  solitary,  on  bread  and  water — petty  officer  sentenced  to; 

POLICY  OF  NAVY  DEP ARTM  MEN T. 

A sentence  involving  solitary  confinement  of  a petty  officer  first  class  on  bread 
and  water  is  regarded  by  the  Navy  Department  as  inappropriate  and  undesirable 
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because  (1)  a man  who  merits  such  punishment  is  not  in  possession  of  qualities 
to  be  expected  of  a petty  officer  first  class  and  accordingly  should  be  disrated  ; (2) 
the  discipline  and  morale  of  any  military  organization  must  of  necessity  suffer 
where  nonrated  subordinates  are  witnesses  to  their  superior  officer’s  being  sub- 
jected to  punishment  of  this  nature,  to  say  nothing  of  the  demoralizing  effect  on 
the  petty  officer  himself. 

[P.  4]  The  Navy  Department  further  considers  that  such  a sentence  should 
be  reserved  for  certain  types  of  insubordinate  and  recalcitrant  offenders. 

Accordingly,  where  a petty  officer  first  class  was  convicted  of  neglect  of  duty, 
as  a result  of  which  a mental  patient  escaped  the  lock  ward  of  the  sick  bay  of 
his  ship,  the  Secretary  of  the  Navy  set  aside  that  part  of  the  sentence  involving 
solitary  confinement  on  bread  and  water  (File:  MM-Leake,  George  R/A17-21 
(360203),  Feb.  3,  1936,  approved  Feb.  15,  1936). 


DEPOSITIONS  : admissibility  of,  where  not  properly  anthenticated  ; author- 
ity OF  recorder  of  summary  court  martial  to  administer  oaths  on  depositions 

FOR  USE  IN  OTHER  COURT-MARITAL  PROCEEDINGS. 

The  recorder  of  a summary  court  martial  on  shore  in  the  United  States  admin- 
istered the  oath  to  a person  making  a deposition  for  use  before  another  summary 
court  martial.  Held  that  his  authority  to  administer  oaths  was  limited  to  the 
particular  court  of  which  he  was  recorder,  and  accordingly,  the  deposition  was  not 
duly  authenticated  as  required  by  article  68,  A.  G.  N.  (sec.  145,  N.  C.  & B.),  and 
should  have  been  excluded  upon  the  accused’s  objection  thereto  (File:  MM- 
Couch,  Robert  L/A17-21  (360130),  Jan.  30,  1936,  approved  Feb.  17,  1936,  citing 
secs.  403  and  409,  N.  G.  & B.  In  this  connection,  see  sec.  146,  N.  C.  & B.,  act  Apr. 
25,  1935  ( 49  Stat.  161;  34  U.  S.  C.,  current  supplement,  sec.  217a).  and  G.  M.  O. 
12,  1935,  p.  9) . 


DESERTION : removal  of  mark  of  ; “served  honorably,”  as  used  in  act  of 

MARCH  4,  1925,  CONSTRUED 

The  act  of  March  4, 1925  (43  Stat.  1269-1270;  34  U.  S.  C.,  sec.  1017),  authorizes 
the  removal  of  the  charge  of  desertion  in  cases  where  it  appears  to  the  satisfac- 
tion of  the  President  that  naval  personnel  with  the  charge  of  desertion  standing 
against  them  “served  honorably”  in  the  World  War,  either  in  the  military  or 
naval  forces  of  the  Allies  or  in  the  Army,  Navy,  Marine  Corps,  or  in  other  branches 
of  the  military  service  of  the  United  States,  prior  to  November  11,  1918. 

Held,  that  the  words  “served  honorably,”  as  used  in  the  above-cited  statute, 
contemplate  actual  service  and  do  not  apply  to  an  ensign  in  the  Naval  Reserve 
Force  who  received  no  orders  to  active  duty  and  performed  no  active  service  with 
the  Navy  (File:  MM-Elliott,  Eson  M/P13-8  (2)  (351014),  Feb.  6,  1938,  citing  act 
Aug.  29,  1916,  39  Stat.  587-593,  and  Navy  Dept.  File  28550-1495,  Sept.  27,  1921). 


[P.  5]  DISBURSING  OFFICERS:  relief  of,  for  deficiency  in  accounts, 

WHERE  NEGLIGENT  IN  SAFEKEEPING  OF  PUBLIC  FUNDS. 

A disbursing  officer  requested  relief  under  the  act  of  July  11,  1919  (41  Stat. 
132;  31  U.  S.  C.,  sec.  105),  for  shortage  in  his  accounts  which  he  claimed  was 
due  to  robbery.  A board  of  investigation  convened  to  investigate  the  circum- 
stances connected  with  this  case  was  unable  to  determine  responsibility  for 
the  loss,  expressing  its  unwillingness  to  accept  the  unsupported  statement  of  the 
officer  “that  he  was  knocked  unconscious  by  an  unknown  party,  resulting  in 
the  theft  of  the  above  sum,”  but  was  of  the  opinion  that  the  practice  of  this 
officer  of  keeping  the  greater  part  of  his  cash  in  the  outer  compartments  of  his 
safe,  wherein  the  shortage  appeared  to  exist,  “was  blameworthy,  and  not  in 
keeping  with  proper  exercise  of  diligence  in  the  safe-guarding  of  public  funds” 
(File:  NY6/A17-25  ( 340507),  approved  by  Sec.  Navy,  Aug.  20,  1934).  After 
careful  consideration  of  all  the  facts  and  circumstances,  held,  that  this  officer 
was  not  in  the  line  of  his  duty  and  the  loss  of  deficiency  did  not  occur  without 
fault  or  negligence  on  his  part.  Accordingly,  his  request  for  relief  under  the 
above-cited  act  was  not  approved  (File:  00/L16-4  (340517-1),  Feb.  15,  1936). 
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EVIDENCE  : variance  between  specification  and  proof,  finding  sett  aside. 

Accused  was  found  guilty  by  general  court  martial,  among  other  things,  of 
“Wrongfully  and  knowingly  disposing  of  property  of  the  United  States  intended 
for  the  naval  service  thereof.”  One  specification  alleged  that  on  or  about  May 
27,  1935,  he  disposed  of  one  ton  of  copper  ingots  to  a civilian  named  Kimball. 
Held  that  this  specification  was  not  supported  by  evidence  that  on  June  22, 
1935,  the  accused  disposed  of  two  tons  of  copper  to  a civilian  named  Robinson. 
Accordingly,  the  finding  on  said  specification  was  disapproved  (citing  C.  M.  O. 
8,  1932,  pp.  7-8;  File:  MM-Davison,  Jesse  G/A17-20  (350903),  Feb.  14,  1936, 
approved  Feb.  28,  1936). 


MIDSHIPMEN:  resignation  to  escape  dismissal;  “honorable  conditions” 

CONSTRUED. 

Where  the  resignations  of  certain  midshipmen  were  tendered  as  the  result 
of  the  commission  of  offenses  (falsehood  and  intoxication)  and  were  in  lieu  of 
dismissal,  the  Navy  Department  considers  that  their  separation  from  the  naval 
service  was  not  under  honorable  conditions  (Sec.  Navy  to  Vet.  Adm.,  File: 
OO-Mooney,  Walter  L/P19-3  (360122),  Feb.  20,  1936). 


[P.  6]  MISCONDUCT:  death  resulting  from  automobile  accident;  driving 

ON  WRONG  SIDE  OF  HIGHWAY — NEGLIGENCE  AMOUNTING  TO  RECK- 
LESSNESS. 

The  evidence  adduced  before  a board  of  inquest  convened  to  inquire  into  the 
circumstances  attending  the  death  of  an  enlisted  man,  who  was  killed  in  an 
automobile  accident  while  on  authorized  liberty,  indicated  that  the  fatal  acci- 
dent was  caused  by  the  deceased’s  driving  on  the  wrong  side  of  the  highway. 
While  this  fact  was  indicative  of  some  negligence  on  the  part  of  the  deceased, 
the  condition  of  low  visibility  and  other  circumstances  of  the  case  were  such  as 
not  to  warrant  the  conclusion  that  he  was  guilty  of  such  recklessness  as  to 
amount  to  misconduct  (File:  MM-Gateley,  Earl  M/A17-27  (360120),  Feb.  8, 
1936,  approved  Feb.  21,  1936). 


MISCONDUCT  AND  LINE  OF  DUTY : venereal  infection — checkage  of  pay. 

It  has  been  definitely  determined  that  the  disease  “lymphogranuloma  inguinale 
(climatic  bubo)”  is  one  of  venereal  origin.  Accordingly,  held  that  the  rules  with 
respect  to  line  of  duty  and  misconduct  applicable  to  persons  suffering  from 
other  venereal  diseases  should  also  be  applied  to  naval  personnel  suffering  from 
this  disease,  and  that  the  pay  of  such  personnel  for  absence  from  duty  should 
be  checked  in  accordance  with  the  provisions  of  the  act  of  May  17,  1926  (44 
Stat.  557 ; 10  U.  S.  C.,  sec.  847b),  provided  it  is  held  to  have  been  incurred  as  the 
result  of  their  misconduct  and  the  absence  occurs  within  one  year  following  the 
appearance  of  the  initial  symptoms  (File:  P2-5  (2)/P3-l  (360203),  Feb.  27, 
1936). 


NAVAL  RESERVE:  volunteer  naval  reserve — military  leave,  officer  per- 
forming training  duty  without  pay. 

On  August  8,  1935,  the  Comptroller  General  decided  that  a Government  em- 
ployee who  was  a member  of  the  Volunteer  Naval  Reserve  performing  training 
duty  under  an  “authorization  for  training  duty  without  pay”  was  not  entitled 
to  military  leave  with  pay  15  Comp.  Gen.  110,  digested  in  C.  M.  O.  9,  1935,  p. 
12,  construing  sec.  36  of  the  Naval  Reserve  Act  of  Feb.  28,  1925  (43  Stat.  1089; 
34  U.  S.  C.,  sec.  768).  Held  that  this  decision  applies  to  an  employee  who  was  on 
training  duty  without  pay  at  the  time  it  was  rendered,  so  that  military  leave 
granted  him  for  a single  period  of  training  from  July  25  to  August  13,  1935, 
should  now  be  converted  into  regular  accrued  annual  leave  with  pay  as  a civil 
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employee;  but  that  the  decision  does  not  apply  to  military  leave  which  was 
granted  an  employee  during  the  calendar  years  1931  and  1934  (File:  LL/P18-1 
(360128),  Feb.  13,  1936). 


£P.  7]  PAY : additional  compensation — flying  duty  ; “flying”  and  “non- 
flying” OFFICERS  DEFINED. 

As  concerns  both  the  Navy  and  Marine  Corps,  held  that  “flying  officer”  means 
an  officer  who  is  qualified  as  a naval  aviator  and  has  been  officially  designated  as 
such,  or  a student  naval  aviator  who  has  been  so  designated.  In  time  of  war 
the  term  may  also  include  any  officer  who  has  received  an  aeronautical  rating 
as  observer.  However,  where  an  officer  is  disqualified  in  time  of  peace  for  pilot- 
ing duties,  his  rating  as  a qualified  aircraft  pilot  in  the  Navy  or  Marine  Corps 
shall  be  automatically  terminated  as  of  the  date  of  such  disqualification  and  his 
status  thereafter,  while  assigned  to  aviation  duty,  shall  be  that  of  a nonflying 
officer. 

In  view  of  the  foregoing,  and  of  the  provisions  in  the  Naval  Appropriation  Act 
of  June  24,  1935,  limiting  increased  pay  for  making  aerial  flights  by  “nonflying 
officers”  to  not  in  excess  of  $1,440  per  annum  (49  Stat.  398,  407,  414-415),  held 
that  an  officer  who  has  been  disqualified  for  piloting  duties  (due  to  defective 
vision,  for  example)  and  is  thereby  unable  to  meet  the  prescribed  flight  require- 
ments as  a qualified  aircraft  pilot  is  entitled  to  increased  pay  only  as  a nonflying 
officer  at  a rate  not  in  excess  of  $1,440  per  annum  (File : 00/L16-4  (10)  (360111) , 
Feb.  8,  1936,  considering  Ex.  Or.  No.  5865,  June  27,  1932,  par.  10  (f),  (g)  ; 15 
Comp.  Gen.  393 ; and  National  Defense  Act  of  June  4,  1920,  sec.  13  (41  Stat.  768), 
as  amended  (10  IT.  S.  C.,  secs.  291,  291  a,  b,  c,  d„  and  e),  specifically  defining 
“flying  officers”  in  the  Army  Air  Corps). 


PAY : general  court-martial  prisoners  serving  sentence  OF  CONFINEMENT — 

PROCEDURE. 

Where  a man  confined  in  the  receiving  ship  brig  at  the  New  York  Navy  Yard, 
serving  general  court-martial  sentence  involving  three  months’  confinement  and 
loss  of  $25  per  month  of  his  pay  for  three  months,  desired  to  draw  a certain 
portion  of  money  to  his  credit  on  the  books  (including  amount  due  as  pay  not 
forfeited  under  the  terms  of  the  general  court-martial  sentence)  for  the  support 
of  his  wife  and  children,  the  procedure  outlined  in  article  2153-3  (e),  Bureau  of 
Supplies  and  Accounts  Manual,  should  be  followed.  Where  prisoners,  other  than 
those  undergoing  confinement  pursuant  to  sentences  of  general  courts  martial, 
wish  to  draw  pay,  the  provisions  of  article  D-8014  (1),  Bureau  of  Navigation 
Manual  are  controlling.  The  foregoing  is  not  in  conflict  with  article  1782,  Navy 
Regulations,  as  amended  by  C.  N.  R.  No.  16,  which  does  not  apply  to  general 
court-martial  prisoners  (File:  P13-10/L16-^  (360131),  Feb.  10,  1936). 


PROPERTY  ACCOUNTING : loss  of  ship’s  store  supplies — responsibility  of 

SUPPLY  OFFICER;  ACT  OF  MARCH  29,  1894  (31  U.  S.  C.,  SECS.  89-92). 

Certain  ship’s  store  supplies  (116  cases  of  tax-free  cigarettes)  were  missing 
from  the  bulk  storehouse  of  a ship.  There  was  evidence  that  the  lock  of  the 
storeroom  had  been  sawed  through  [P.  8]  and  the  stock  in  said  storeroom 
was  disarrayed,  but  it  would  have  been  practically  impossible  for  such  a large 
quantity  of  cigarettes  to  be  surreptitiously  removed  from  the  storeroom  during 
the  short  time  which  elapsed  before  the  condition  of  the  lock  was  discovered. 
The  supply  officer  of  the  ship  was  subsequently  found  guilty  of  dereliction  of 
duty  in  connection  with  the  administration  of  the  ship’s  store.  Held  that  the 
testimony  of  record,  with  particular  reference  to  the  breaking  of  the  storeroom 
lock,  presents  no  legal  objection  to  the  certifying  of  a charge  against  the  accounts 
of  the  ship’s  supply  officer,  for  the  value  of  the  missing  stock  (File:  OO-Dindot, 
Ralph  J/A17-20  (351224),  Jan.  17,  1936). 
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PUBLIC  PROPERTY : loan  of  obsolete  aeronautical  equipment  to  state 

PRISON  VOCATIONAL  TRAINING  SCHOOL. 

Under  the  terms  of  the  act  of  February  14,  1927  (44  Stat.  1090;  34  U.  S.  C.f 
sec.  546a),  held  that  obsolete  aeronautical  equipment  (airplane)  may  be  furnished 
by  the  Navy  Department  to  an  actually  established  vocational  training  school  in 
one  of  the  branches  of  the  Illinois  State  Prisons  (File:  L11-5/E014  ( 300110), 
Feb.  25, 1936,  following  Navy  Dept.  dec.  of  Nov.  24, 1931,  File : L11-5/EG5  (311010), 
in  re  loan  of  obsolete  machinery,  etc.,  to  State  prison  vocational  school,  pursu- 
ant to  act  of  May  23,  1930  (46  Stat.  378 ; 34  U.  S.  C.,  sec.  546c) ). 


TAXATION : state  “old  age  assistance”  tax  on  persons  attached  to  sub- 
marine base  OR  VESSELS  BASED  THEREON  (CONNECTICUT) . 

Question  whether  naval  personnel  attached  to  the  submarine  base,  New  London, 
Conn.,  are  required  to  pay  the  old-age  assistance  tax  levied  by  the  State  (sec. 
749c  et  seq.,  1935  Cumulative  Supp.  to  Gen.  Stats,  of  Conn.),  held  primarily  one 
for  consideration  between  the  State  authorities  and  the  individuals  concerned. 
Semble,  that  such  personnel  who  do  not  maintain  residences  in  the  State  outside 
of  Federal  property  are  clearly  not  subject  to  the  said  tax;  and  that  naval 
personnel  who  do  not  otherwise  have  legal  residence  in  the  State  are  not  subject 
to  the  tax  solely  because  they  maintain  residences  for  their  families  in  the  State 
during  their  service  at  the  submarine  base  or  on  board  vessels  based  thereon 
(File:  EG7/L14-1  (360124),  Feb.  8,  1936,  citing  Standard  Oil  Go.  v.  Calif.,  291 
U.  S.  242 ; Surplus  Trading  Go.  v.  Cook,  281  U.  S.  647 ; Ex  parte  White,  228  Fed. 
88  ; Navy  Dept.  decs..  Oct.  23, 1909,  File  9212-4  ; Feb.  21, 1912,  File  9212-22 ; Oct.  31, 
1930.  File:  L14-1/L6-2  (301017)  ; see  also  C.  M.  O.  1.  1936,  p.  11). 


[P.  9]  TAXATION : state  poll  and  road  taxes  on  persons  residing  within 

NAVAL  RESERVATION  (MARINE  CORPS  RESERVATION,  PARRIS  ISLAND,  S.  C.). 

Question  relative  to  the  authority  of  the  State  of  South  Carolina  to  collect 
poll  and  road  taxes  from  residents  of  Parris  Island,  S.  C.,  whose  residence 
thereon  is  not  because  of  any  official  connection  with  the  U.  S.  Marine  Corps 
reservation,  held  a personal  one  for  consideration  between  the  individuals  con- 
cerned and  the  State  authorities.  Semble,  that  there  is  no  authority  for  the 
State  to  compel  payment  of  such  taxes  by  persons  residing  on  Parris  Island 
because  of  such  residence,  as  the  laws  of  the  State  do  not  apply  there  (File: 
KP59/N1-13  (360210),  Feb.  25,  1936,  citing  art.  I,  sec.  8,  cl.  17,  Const,  of  U.  S. ; 
1908  general  cession  lav/  of  South  Carolina  (contained  in  1932  Code  of  South 
Carolina,  vol.  2,  sec.  2042,  par.  52,  p.  27)  ; act  of  Congress  approved  July  1,  1918 
(40  Stat.  724),  authorizing  the  President  to  acquire  Parris  Island  “for  the  en- 
largement of  the  marine  recruiting  station,  Port  Royal,  S.  C.”  and  Executive 
proclamation  of  Aug.  7,  1918  (40  Stat.  1820-1829),  issued  pursuant  thereto; 
Arlington  Hotel  Go.  v.  Fant,  278  U.  S.  439;  17.  -8.  v.  Unzeuta,  281  U.  S.  138, 
Surplus  Trading  Co.  v.  Cook,  281  U.  S.  647 ; Standard  Oil  Co.  v.  Calif.,  291  U.  S. 
242;  Bank  v.  Byrum,  110  Ya.  708,  67  S.  E.  349;  see  also  C.  M.  O.  1,  1936,  p.  11). 


WITNESSES  : self-crimination,  privilege  against — compelling  civilian  witness 

BEFORE  COURT  MARTIAL  TO  ANSWER;  CONTEMPT  OF  COURT. 

The  action  of  a general  court  martial  in  compelling  a civilian  witness  to 
answer  certain  questions  which  would  obviously  incriminate  him  held  improper, 
even  though  the  witness  was  assured  that  such  evidence  as  he  might  give  would 
not  be  used  against  him  in  a future  criminal  proceeding.  A witness  cannot 
be  punished  for  contempt  because  of  his  refusal  to  answer  questions  when  such 
answers  would  incriminate  him  (File:  MM-Davison,  Jesse  G/A17-20  ( 350903), 
Feb.  14,  1936,  approved  Feb.  28,  1936,  citing  C.  M.  O.  5,  1925,  pp.  5-6) . 


2014  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  3—1936] 

C.  M.  O.  3—1936 

[P.  2]  John  M.  Cornell,  formerly  pay  clerk,  U.  S.  Navy,  was  tried  by  general 
court  martial  convened  at  the  Navy  Yard,  N.  Y.,  on  March  11,  1936,  by  order 
of  the  Secretary  of  the  Navy,  and  was  found  guilty  by  plea  of  “stealing  money  of 
the  United  States  intended  for  the  naval  service  thereof.” 

The  court  sentenced  the  accused  to  be  imprisoned  at  hard  labor  in  such  prison 
or  penitentiary  as  the  convening  authority  might  designate  for  a period  of  three 
years. 

On  March  21, 1936,  the  proceedings,  findings,  and  sentence  were  approved  by  the 
Acting  Secretary  of  the  Navy.  The  naval  prison,  Portsmouth,  N.  H.,  was  desig- 
nated as  the  place  of  imprisonment  (File:  OO-Cornell,  John  M/A17-20  ( 360227). 

( For  other  facts  in  this  case,  see  post,  p.  6. ) 


[P.  3]  Lieutenant  Commander  Alfred  P.  Moran,  Junior,  U.  S.  Navy,  was  tried 
by  general  court  martial  convened  at  the  U.  S.  naval  operating  base,  San  Diego, 
Calif.,  on  January  14,  1936,  by  order  of  the  Secretary  of  the  Navy,  and  was 
convicted  of  the  following  charges : 

Charge  I. — Absence  from  station  and  duty  after  leave  had  expired  (2  specs.). 

Charge  II. — Drunkenness  (2  specs.). 

Additional  Charge  I. — Drunkenness. 

Additional  Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline 
(unauthorized  introduction  of  intoxicating  liquor  into  hospital  reservation). 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States  naval 
service. 

All  of  the  members  of  the  court  “strongly  and  earnestly”  recommended  clem- 
ency “in  consideration  of  the  extremely  high  character  of  the  service  and  the 
loyalty  which  this  officer  has  rendered  during  his  eighteen  years  in  the  United 
States  Navy ; because  these  acts  were  committed  while  he  was  under  a severe 
strain,  mentally  and  physically  while  a patient  for  a long  period  in  the  naval 
hospital;  because  it  is  the  opinion  of  this  court  that  he  can  continue  to  be  of 
exceptional  value  to  the  Navy ; because  of  the  splendid  impression  he  made 
before  the  court  during  the  course  of  the  trial.” 

On  March  9,  1936,  the  Acting  Secretary  of  the  Navy  approved  the  proceeding’s, 
findings,  and  sentence. 

On  March  10,  1936,  the  sentence  of  dismissal  was  confirmed  by  the  President 
of  the  United  States  (File:  OO-Moran,  Alfred  P/A17-2Q  (351012). 


CHARGES  AND  SPECIFICATIONS : specification  alleging  reckless  driving  ; 

AVERMENTS  AS  TO  LOCAL  STATUTE  AND  SPECIFIC  ACT  OF  RECKLESS  DRIVING; 

JUDICIAL  NOTICE. 

A summary  court-martial  specification  alleging  reckless  driving  on  a public 
street  in  San  Diego,  Calif.,  did  not  make  reference  to  the  California  statute  in- 
volved or  allege  the  specific  act  of  reckless  driving  with  which  the  accused  was 
charged.  Since,  however,  the  accused  made  no  objection  and  pleaded  guilty  to 
the  specification,  and  since  the  court  must  take  judicial  notice  of  the  law  of 
a state  which  is  pertinent  to  a case  on  trial,  held  that  the  rights  of  the  accused 
were  not  prejudiced  by  the  omissions  noted  (File : MM-Lenzen,  Robert  H/A17-21 
[P.  4]  (360213),  Feb.  13,  1936,  approved  Mar.  6,  1936,  citing  C.  M.  O.  12,  1935, 

P-  5). 


CIVIL  DISTURBANCES : use  of  naval  forces  to  aid  in  suppressing,  in  Puerto 

RICO  AND  IN  THE  VIRGIN  ISLANDS. 

There  is  specific  statutory  authority  for  a naval  force,  if  actually  in  Puerto 
Rico,  to  render  assistance,  upon  the  call  of  the  Governor,  necessary  to  prevent 
or  suppress  lawless  violence,  insurrection,  or  rebellion  (citing  act  of  Apr.  12, 
1900,  as  amended;  48  U.  S.  C.,  sec.  771). 

There  is  no  specific  statute  applicable  to  the  Virgin  Islands.  However,  held 
that  the  President  of  the  United  States,  but  not  the  Governor  of  the  Virgin 
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Islands,  may  order  a naval  force  to  perforin  service  necessary  to  enforce  the 
laws  or  to  suppress  rebellion  if  the  civil  authorities  are  unable  to  function 
(citing  R.  S.  5298  and  5300;  50  U.  S.  C.  secs.  202  and  204).  In  an  emergency 
the  naval  commander  could  act  on  his  own  initiative,  without  instructions  from 
higher  authority,  to  prevent  serious  loss  of  life  or  property,  or  interference 
with  instrumentalities  of  the  United  States ; he  would  not  ordinarily  act  without 
request  from  the  Governor,  unless  naval  property  were  involved ; nor  should  he 
take  any  steps  not  required  by  the  seriousness  of  local  conditions  (File: 
EF13-44/ A99-10  ( 360302),  Mar.  18,  1936,  citing  In  re  Debs,  158  U.  S.  564;  act  of 
Mar.  3,  1917,  39  Stat.  1132,  48  U.  S.  C.,  sec.  1391). 


CLAIMS  : MUNICIPAL  PROPERTY  (PIER)  damaged  by  naval  vessel. 

Where  a naval  vessel  (U.  S.  S.  Tern),  in  order  to  avoid  striking  a private 
vessel  moored  to  a berth  in  the  harbor  at  Los  Angeles,  was  forced  to  come  into 
the  dock  at  a speed  in  excess  of  that  which  would  normally  be  employed,  re- 
sulting in  damage  to  one  of  the  municipal  piers,  held  that  the  naval  vessel  was 
responsible  for  said  damage  under  the  act  of  December  28,  1922  ( 42  Stat.  1066, 
34  U.  S.  C.,  sec.  599;  File:  Lll-15/EM-Los  Angeles  (360207),  Mar.  20,  1936). 


CONTRACTS : “public  work”  and  “public  works”  construed. 

Attorney  General’s  Opinion — Digest  by  Navy  Department : 

Under  the  act  of  August  24,  1935  (49  Stat.  793 ; 40  U.  S.  C.,  current  supple- 
ment, sec.  270a),  requiring  payment  and  performance  bonds  to  be  furnished  by 

Government  contractors,  held  that  the  term  “any  public  * * * work”  as 

used  therein  includes  alteration  and  repair  of  vessels,  boats  and  aircraft 
[P.  5]  belonging  to  the  Coast  Guard,  and  the  construction  of  such  vessels, 
boats  and  aircraft  under  contracts  which  provide  for  passing  of  title  to  the 
United  States  as  partial  payments  are  made  during  the  progress  of  the  work. 

Similarly  held,  as  to  the  definition  of  the  same  words  as  used  in  the  Guffey 

Bituminous  Coal  Act  of  August  30,  1935  (49  Stat.  991,  1007 ; 15  U.  S.  C.,  current 

supplement,  sec.  818). 

Under  the  act  of  August  30,  1935  (49  Stat.  1011;  40  U .S.  C.,  current  supple- 
ment, sec.  276a),  providing  for  minimum  wages  to  be  paid  by  Government  con- 
tractors, held  that  the  term  “public  works”  as  used  therein  includes  alteration 
and  repair  of  vessels,  boats  and  aircraft  belonging  to  the  Coast  Guard,  and  the 
construction  of  such  vessels,  boats  and  aircraft  under  contracts  which  provide 
for  passing  of  title  to  the  United  States  as  partial  payments  are  made  during 
the  progress  of  the  work  provided,  however,  that  the  work  under  such  contracts 
is  to  be  performed  at  a particular  site  or  place  the  location  of  which  is  known 
to  the  Government  department  or  agency  inviting  bids  at  the  time  specifications 
for  the  contracts  involved  are  advertised  (38  Op.  Atty.  Gen.  — , Mar.  6,  1936, 
citing,  inter  alia,  Heard  Act  as  amended  (40  U.  S.  C.,  sec.  270)  ; Davis-Bacon  Act 
as  amended  (40  U.  S.  C.,  sec.  276a)  ; Eight  Hour  law  of  Aug.  1,  1892  (27  Stat. 
340)  ; ZJ.  S.  v.  Ansonla  Brass  d Copper  Co.,  218  U.  S.  452,  471 ; Title  Guaranty 
d Trust  Co.  v.  Crane,  219  U.  S.  24,  33 ; U.  S.  v.  Metropolitan  Body  Co.,  79  Fed. 
(2d)  177,  178;  34  Op.  Atty.  Gen.  257,  259;  and  29  id.  395.  See  also  Navy  Dept. 
File  L1-1/A18  (351114),  Feb.  11,  1936,  for  citation  to  other  decisions  and  statu- 
tory definitions  on  same  subject). 


CONVENING  AUTHORITY:  general  courts  martial;  commandant  of  naval 

DISTRICT  AND  NAVAL  STATION — SIGNATURE  ON  PRECEPT. 

A general  court-martial  precept  read  in  part  as  follows : “Pursuant  to  the 
authority  vested  in  me  by  the  Secretary  of  the  Navy  (act  of  August  29,  1916; 
Department’s  File  26504-287:  119  of  October  19,  1921),  a general  court  martial 
is  hereby  ordered  to  convene  * * and  was  signed  by  the  commandant 

fifteenth  naval  district.  Since  the  convening  authority  in  this  case  was  also 
the  commandant  of  the  naval  station,  Balboa,  C.  Z.,  a naval  station  beyond  the 
continental  limits  of  the  United  States,  and  as  such  had  statutory  authority  to 
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convene  general  courts  martial,  held  that  it  was  unnecessary  for  him  to  cite  his 
authority  in  the  precept,  but  he  should  sign  such  precept  and  his  action  on  the 
record  of  proceedings  of  general  courts  martial  convened  thereunder  as  “com- 
mandant, fifteenth  naval  district  and  of  the  naval  station,  Balboa,  C.  Z.”  (File: 
MM-Brough,  Fred  N/A17-20  [P.  6]  (360214),  Mar.  4,  1936,  approved  Mar.  9, 

1936,  citing  G.  O.  45 ; Art.  38,  A.  G.  N. ; sec.  803,  footnote  9,  N.  C.  & B. ; C.  M.  O. 
12,  1931,  p.  22). 


EMBEZZLEMENT:  essential  elements — proof  of;  chief  petty  officers’  mess 

FUNDS. 

Where  a specification  under  the  charge  “Scandalous  conduct  tending  to  the 
destruction  of  good  morals”  alleged  embezzlement  of  chief  petty  officers’  mess 
funds,  held  that  wrongful  appropriation  or  conversion  of  said  funds  was  an 
essential  element  of  the  offense,  and  that  evidence  which  merely  established  an 
unexplained  shortage  was  insufficient  to  support  the  charge  (File:  MM-Skoog, 
Clemence  K/A17-20  (351111),  Feb.  24, 1936,  approved  Mar.  6, 1936,  citing  C.  M.  O.’s 
10,  1925,  pp.  10-11;  1,  1931,  pp.  28-29;  12,  1931,  p.  15). 


HONORS  AND  PRECEDENCE  : former  chief  of  staff  of  army  and  former 

CHIEF  OF  NAVAL  OPERATIONS. 

The  law  provides  special  rank  and  precedence  for  the  Chief  of  Staff  of  the 
Army  and  the  Chief  of  Naval  Operations,  but  such  special  provision  is  expressly 
limited  in  its  application  to  officers  “holding  office  as  such.”  Accordingly,  held 
that  a former  Chief  of  Staff  cannot  be  accorded  by  the  Navy  honors  or  precedence 
other  than  those  to  which  he  is  entitled  by  virtue  of  his  permanent  commission 
in  the  Army,  and  that  a former  Chief  of  Naval  Operations,  when  visiting  an 
Army  post,  should  likewise  be  given  only  such  honors  and  precedence  as  he  is 
entitled  to  by  virtue  of  his  then  existing  commission  in  the  Navy  (File 
EG52/A15-1  (4)  (360228),  Mar.  10,  1936,  citing  act  Feb.  23,  1929,  45  Stat.  1255, 
10  U.  S.  O.,  sec.  22a). 


JURISDICTION : naval  courts  martial — trial  of  former  officer  for  embez- 
zlement IN  VIOLATION  OF  ART.  14,  a.  G.  N. 

John  M.  Cornell,  formerly  pay  clerk,  U.  S.  Navy,  resigned  his  warrant  as  such 
pay  clerk,  effective  October  16,  1916.  Subsequently  a shortage  of  about  $20,000 
was  discovered  in  Government  funds  to  which  Cornell  previously  had  access,  and 
on  May  25,  1918,  the  Navy  Department  ordered  his  trial  by  general  court  martial 
on  the  charges  of  (I)  “Stealing  money  of  the  United  States  intended  for  the 
naval  service  thereof”  and  (II)  “Executing  a fraud  against  the  United  States.” 
On  February  19,  1936,  following  Cornell’s  surrender  and  confession  [P.  7] 
to  Federal  authorities,  he  was  taken  into  custody  by  the  Navy,  and  on  February 
28,  1936,  was  ordered  to  trial  on  the  charges  and  specifications  preferred  against 
him  in  1918  while  he  was  in  the  status  of  a fugitive  from  justice.  On  February 
28,  1936,  the  Secretary  of  the  Navy  directed  the  judge  advocate  of  Cornell’s 
general  court  martial  to  enter  a nolle  prosequi  as  to  charge  II  and  the  specifica- 
tion thereunder  in  the  event  that,  upon  arraignment,  the  accused  entered  a plea 
of  guilty  to  charge  I and  the  specification  thereunder. 

In  accordance  with  the  above,  Cornell  was  brought  to  trial  at  the  Navy  Yard, 
New  York,  N.  Y.,  on  March  11,  1936,  and  as  he  pleaded  guilty  to  the  first 
charge  and  the  specification  thereunder,  the  second  charge  and  specification 
were  nolleprossed.  He  was  sentenced  to  imprisonment  for  three  years  at  hard 
labor.  The  Acting  Secretary  of  the  Navy  on  March  21,  1936,  approved  the 
proceedings,  findings,  and  sentence  of  the  general  court  martial  and  designated 
the  naval  prison,  Portsmouth,  N.  H.,  as  the  place  of  imprisonment. 

On  March  26, 1936,  an  operation  was  performed  on  Cornell  at  the  naval  hospital, 
Brooklyn,  N.  Y.,  as  the  result  of  which  it  was  discovered  that  he  w7as  suffering 
from  an  incurable  disease.  He  was  accordingly  retained  at  the  hospital  in  his 
status  as  a naval  prisoner  (File:  OO-Cornell,  John  M/A17-20;  see  also  C.  M.  O. 
8,  1935,  p.  3,  as  to  trial  of  former  pay  clerk ; and  see  G.  C.  M.  Record  No. 
77101  as  to  conditional  authorization  of  nolle  prosequi). 
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MIDSHIPMEN : filipino— eligibility  fob  commission  in  navy  ; effect  or 

AMERICAN  CITIZENSHIP. 

Where  a Filipino  was  appointed  a midshipman  upon  designation  of  the  Acting 
Governor  General  of  the  Philippine  Islands,  under  authority  of  the  act  of  August 
29,  1916  (34  U.  S.  C.,  sec.  1035),  held,  that  he  will  not  he  eligible  for  appointment 
as  an  officer  of  the  Navy  along  with  those  midshipmen  with  whom  lie  gradu- 
ates, even  though  he  may  then  be  an  American  citizen,  as  the  law  under  which 
he  was  appointed  specifically  excludes  persons  appointed  thereunder  from  be- 
ing commissioned  “by  reason  of  their  graduation  from  the  Naval  Academy.” 
Further  held  that,  if  otherwise  qualified,  he  may  legally  be  appointed  to  the 
Marine  Corps  or  to  a Staff  Corps  of  the  Navy  where  vacancies  exist  that  may 
be  filled  by  appointments  from  civil  life,  since  his  status  upon  graduation  will 
be  that  of  a civilian ; however,  there  is  no  authority  of  law  for  appointments 
from  civil  life  to  the  line  of  the  Navy  (File:  Pl-4  ( 360114),  Mar.  25,  1936,  citing 
Navy  Dept.  File:  OL11/EG52  ( 280913),  Sept.  17,  1928;  II.  S.  1428,  34  U.  S.  C., 
sec.  211). 


[P.  8]  NAVAL  PETROLEUM  RESERVES : lessee’s  obligation  to  drill  offset 

WELLS  OR  pay  COMPENSATORY  ROYALTIES  FOR  DRAINAGE  LOSSES. 

The  Government’s  lessee  of  certain  lands  in  Naval  Petroleum  Reserve  No.  2 ob- 
jected to  the  Navy  Department’s  request  that  it  drill  a well  as  an  offset  to  one 
drilled  by  another  company  on  adjacent  privately-owned  property,  for  the  rea- 
sons (a)  that  no  drainage  of  Government  lands  had  occurred  or  was  occurring 
in  the  proposed  location;  (6)  that  it  had  drilled  a well  in  the  proper  offset  loca- 
tion and  found  same  nonproductive;  and  (c)  that  an  offset  well  in  the  proposed 
location  would  be  a violation  of  its  agreement  with  the  other  company  and 
would  cause  the  latter  to  drill  an  offset  thereto. 

Held:  (a)  That  the  drainage  question  can  be  decided  best  by  the  Govern- 
ment’s lessee  drilling  an  offset  in  the  proposed  location  to  the  other  company’s 
well;  (b)  that  the  Government’s  lessee  is  not  relieved  of  its  obligation  to  drill 
elsewhere  by  the  fact  that  the  offset  well  previously  drilled  did  not  find  com- 
mercial production  in  the  same  zone  from  which  the  well  it  offsets  produces; 
and  (c)  that  any  agreement  between  the  Government’s  lessee  and  the  other 
company  that  would  result  in  drainage  losses  to  the  Government  with  no  provi- 
sion for  payment  of  compensatory  royalties  would  be  against  public  policy  and 
contrary  to  the  terms  and  purposes  of  its  lease  with  the  Government. 

Further  held  that  the  Government’s  lessee  may  be  relieved  from  drilling  an 
offset  on  the  conditions  (1)  that  the  United  States  be  reimbursed  for  loss  of 
royalties  if  and  when  drainage  occurs  by  reason  of  said  relief;  and  (2)  that 
it  submit  on  request  accurate  production  figures  for  the  adjoining  offset  well 
on  privately  owned  land.  As  to  drainage  which  has  already  occurred,  remarked 
that  the  Government’s  lessee  will  be  billed  for  the  amount  due  the  United 
States  as  compensatory  royalties,  and  that  this  amount  and  such  other  sums 
as  may  have  been  improperly  assessed  and  paid  by  the  lessee  will  be  credited 
against  royalties  due  the  United  States  if  it  shall  later  be  conclusively  shown 
that  no  drainage  losses  have  occurred  (File:  NZ8  (A-2)/L4-3  (17)  (360219), 
Mar.  25,  1936). 


NOLLE  PROSEQUI : conditions  under  which  authorized. 
See  case  of  John  M.  Cornell,  ante,  page  6. 


OATHS  : AUTHORITY  TO  ADMINISTER  IN  CONNECTION  WITH  CLAIMS  UNDER  EM- 
PLOYEES’ COMPENSATION  ACT. 

Naval  officers  who  are  authorized  to  administer  oaths  pertaining  to  matters 
of  naval  justice  or  administration,  cannot  [P.  9]  administer  oaths  on  claim,! 
or  other  applications  of  navy  yard  employees  in  the  United  States,  growing 
out  of  the  Employees’  Compensation  Act  (citing  12  Comp.  Gen.  489)  ; but  such 
oaths  may  be  administered  by  chief  clerks  or  other  employees  as  authorized  by 
act  of  April  25,  1935  (49  Stat.  162;  34  U.  S.  C.,  current  supplement  1,  sec. 
217b;  (File:  NY3/A17-6  (5)  (360224),  Mar.  6,  1936;  see  also  C.  M.  O.  12,  1935, 
pp.  9-10). 
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PRECEPTS  : general  courts  martial — entries  in. 

Where  a general  court-martial  precept  did  not  contain  the  entry  “This 
employment  on  shore  duty  is  required  by  the  public  interest,”  attention  was 
invited  to  section  803,  footnote  14,  Naval  Courts  and  Boards,  relating  to 
precepts  of  general  courts  martial  ordered  to  convene  on  shore  (File:  MM- 
Brough,  Fred  N/A17-20  (360214),  Mar.  4,  1936,  approved  Mar.  9,  1936;  see 
also  act  Mar.  3, 1883,  as  amended  (22  Stat.  481,  34  U.  S.  C.,  sec.  222) ). 


SENTENCES : confinement — policy  ; failure  of  enlisted  man  to  pay  debts. 

Failure  of  an  enlisted  man  to  pay  a just  indebtedness  should  not  be  made 
the  basis  for  the  imposition  of  a sentence  involving  confinement  upon  con- 
viction (C.  M.  O.  5,  1934,  pp.  9-10).  Accordingly,  where  an  enlisted  man,  con- 
victed by  deck  court  of  failure  to  pay  debts,  was  sentenced  among  other  things 
to  solitary  confinement  on  bread  and  water,  that  portion  of  the  sentence  was 
set  aside  (File  MM-Morris,  James  P/A17-22  ( 360206),  Feb.  6,  1936,  approved 
Mar.  6,  1936). 


SENTENCES : confinement — policy  ; imprisonment  on  board  ship. 

Where  a convening  authority  designed  a unit  of  the  Fleet  as  the  place  of 
confinement  of  a general  court-martial  prisoner  convicted  of  desertion,  whose 
sentence  as  mitigated  included  confinement  with  corresponding  accessories  for 
three  months,  held  that,  as  the  accessories  were  not  remitted,  the  sentence 
provided  for  confinement  in  the  nature  of  imprisonment.  The  designation  of 
a unit  of  the  fleet  as  the  place  of  confinement  in  such  cases  is  not  in  accord- 
ance with  the  Navy  Department’s  policy  (File:  MM-McCall,  Roy  A/A17-20 
(360218),  Feb.  28,  1936,  approved  Mar.  9,  1936,  citing  Sec.  Navy’s  letter,  file: 
NM/P13-10  ( 320411),  Apr.  23,  1932,  pars.  2 and  3;  N.  G.  & B.,  sec.  701; 
C.  M.  O.  8,  1929,  p.  12). 


[P.  10]  SHORE  PATROL  DUTY : expenses  of  officers  on. 

Under  the  present  state  of  the  law  and  Navy  Regulations  issued  pursuant 
thereto  an  officer  afloat  may  not,  because  of  limited  funds  available,  legally 
limit  the  expenses  for  subsistence  and  quarters  which  may  be  incurred  by 
officers  on  shore  patrol  duty  to  a sum  less  than  seven  dollars  per  day,  the 
limit  now  authorized  by  article  698-5  (a),  Navy  Regulations,  1920  (File: 
QL/L16-8  (360227),  Mar.  19,  1936,  considering  act  June  10,  1922,  sec.  12,  as 
amended  (42  Stat.  631;  37  U.  S.  C.,  sec.  20)  and  Naval  Appropriation  Act  of 
June  24,  1935  ( 49  Stat.  398,  409). 

C.  M.  O.  4-4936 

TP.  3]  CHARGES  AND  SPECIFICATIONS:  specification  defective — failing 
to  allege  an  offense;  violation  of  local  statute  in  re  registration  of 
firearms. 

A general  court-martial  specification  under  the  charge  “Conduct  to  the 
prejudice  of  good  order  and  discipline”  alleged  that  the  accused  did  “violate 
section  2541,  chapter  81,  of  the  Revised  Laws  of  Hawaii,  1935,  in  that  he  did 
knowingly,  wilfully  and  unlawfully  have  in  his  possession  nonregistered  fire- 
arms and  ammunition  * * Held  that  this  specification  did  not  allege 

an  offense  under  the  statute  referred  to  therein,  since  said  statute  made 
failure  to  register  firearms  and  ammunition  by  persons  charged  with  the  duty 
of  so  doing  an  offense  but  did  not  prohibit  the  mere  possession  of  nonregis- 
tered firearms  and  ammunition  (File:  MM-Lambert,  Dewey  S/A17-20 
(360121),  Apr.  3 and  10,  1936,  citing  sec.  272,  N.  C.  & B.). 
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CIVIL  ESTABLISHMENT:  minimum  hoi  ks  of  labor  for  employees  in  fieij> 

SERVICE. 

There  is  no  law,  requiring  a minimum  number  of  hours  of  work  of  civil  em- 
ployees in  the  field  service  of  the  Navy  Department,  including  all  employees 
carried  in  ratings  included  in  group  I,  laborers;  group  II,  helpers;  group  III, 
mechanics;  [P.  4]  group  IV  (a),  supervisory  laborers  and  mechanics;  and 
group  IV  (b),  office  employees  (File:  NN/P18-2  (360117),  Apr.  30,  1930, 
J.  A.  G.,  considering  R.  S.  3738;  acts  July  16,  1862,  12  Stat.  587;  Aug.  1,  1892, 
as  amended  by  act  Mar.  3,  1913,  37  Stat,  726,  40  U.  S.  C.,  secs.  321-323 ; Mar 
3,  1893,  as  amended  by  act  Mar.  15,  1898,  30  Stat.  316,  5 U.  S.  C.,  sec.  29; 
Mar.  3,  1931,  46  Stat.  1482,  5 U.  S.  C.,  sec.  26a;  Mar.  28,  1934,  48  Stat.  522; 
and  Mar.  14,  1936,  Pub.,  No.  471,  74th  Cong.,  49  Stat.  1161). 


CLAIMS:  AGAINST  UNITED  STATES AIDING  IN  PROSECUTION  OF. 

In  connection  with  requests  for  information  from  naval  records  made  by  legal 
representatives  of  former  naval  employees,  for  the  stated  purpose  of  prosecuting 
claims  in  the  Court  of  Claims  for  overtime  work  based  on  an  order  issued  by 
the  Secretary  of  the  Navy,  March  21,  1878,  held  that  the  Navy  Department 
should  not  authorize  commandants  of  navy  yards  and  shore  stations  to  furnish 
evidence  to  the  general  public  for  such  purpose,  even  though  prosecution  of  suits 
would,  in  the  absence  of  further  legislation,  be  barred  by  the  statute  of  limita- 
tions, but  that  such  information  may,  on  request,  be  furnished  to  Members  of 
Congress,  since  Congress  has  the  power  to  validate  such  claims  and  has  in  fact 
recently  enacted  legislation  for  the  allowance  of  a considerable  number  of  like 
claims.  (See  act  of  Aug.  29,  1935,  49  Stat.,  pt.  II,  Priv.,  No.  349.) 

Remarked,  that  the  present  question  differs  from  that  considered  in  C.  M.  O.  4, 
1934,  p.  10,  as  there  an  appropriation  had  already  been  made  by  Congress  for 
payment  of  the  amounts  due,  and  the  rights  of  the  individuals  concerned  to  be 
paid,  as  expressly  provided  by  Congress,  did  not  constitute  “claims”  against  the 
United  States,  as  that  word  has  been  judicially  defined  (File:  LL/L16-4  (11) 
(360228),  Mar.  17  and  Apr.  2,  1936). 


CONTRACTS : vessels  of  the  navy — employment  of  aliens  by  private  con- 
tractors ENGAGED  IN  CONSTRUCTION  OF. 

There  is  no  statutory  prohibition  against  the  employment  of  aliens  on  plans 
of  naval  vessels  under  construction  by  private  contract.  However,  a shipbuilder 
under  his  contractual  obligation  not  to  divulge  data  relating  to  the  work  to  unau- 
thorized persons,  “especially  to  those  not  citizens  of  the  United  States,”  may, 
under  conditions  to  be  prescribed  by  the  Secretary  of  the  Navy,  be  prohibited 
from  employing  aliens  on  the  work  where  such  employment  would  give  access 
to  the  plans,  specifications,  [P.  5]  and  other  confidential  data  relating  to  the 
national  defense  (File:  P14-2  (2)/L4-3  (360225),  Apr.  21,  1936,  considering 
Espionage  Act  of  June  15,  1917  (50  U.  S.  C.,  secs.  31  and  32),  Aircraft  Procure- 
ment Act  of  July  2,  1926  (10  U.  S.  C.,  sec.  310  (j)),  and  provisions  in  contracts 
re  employment  of  aliens). 


COURTS  MARTIAL : policy  as  to  bringing  persons  to  trial  ; speculation  con- 
cerning POSSIBLE  SENTENCE  OF  CONVICTION. 

In  acting  upon  the  proceedings  of  a board  of  investigation,  the  convening 
authority  expressed  the  opinion  that  an  officer  who  was  a defendant  before  the 
board  had  been  culpably  negligent  in  the  performance  of  his  duties  and  recom- 
mended that  a letter  of  reprimand  be  addressed  to  him  by  the  Secretary  of  the 
Navy  in  view  of  the  fact  that  any  sentence  that  might  be  adjudged,  in  case  he 
were  brought  to  trial  “would  prove  ineffective  or  else  too  severe  for  the  offense 
committed.” 

The  Judge  Advocate  General  remarked  that  he  was  unable  to  follow  the  con- 
vening authority’s  reasoning,  and  stated  that  the  officer  should  either  be  brought 
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to  trial  or  should  not  be  “regardless  of  speculation  as  to  any  possible  sentence 
that  might  result.”  The  Acting  Secretary  of  the  Navy  concurred  in  the  remarks 
of  the  Judge  Advocate  General  and  directed  that  the  officer  be  brought  to  trial  by 
general  court  martial  (File:  NP1/A17-25  (360208),  Mar.  10  and  Apr.  22,  1936). 


FINDINGS : form  of,  where  offense  barred  by  statute  of  limitations. 

Where  an  accused  pleaded  not  guilty  and  then  made  a good  defense  to  certain 
specifications  by  reason  of  the  statute  of  limitations,  held  that  the  court  should 
have  found  those  specifications  “not  proved.”  Where  it  did  not  do  this  but 
instead  made  an  entry  in  the  record  that  the  said  specifications  were  barred  by 
the  statute  of  limitations  “and  it  will  render  no  findings  thereon,”  this  action  was 
considered  by  the  Secretary  of  the  Navy  as  finding  the  said  specifications  not 
proved  (File:  MM-Murphy,  Edward  A/A17-20  (351209),  Mar.  5 and  Apr.  1,  1936. 
citing  secs.  187  and  648,  N.  C.  & B.). 


JURISDICTION : treasury  department,  in  re  registration  of  stills  on  naval 
vessels  ; application  of  statutory  restrictions  to  government. 

Secretary  of  the  Treasury’s  Decision — Digest  by  Navy  Department: 
Construing  section  3258,  Revised  Statutes  (26  U.  S.  C.,  sec.  1162),  and  other 
pertinent  sections  of  law,  held  that  automatic  [P.  6]  water  stills  when  set 
up  on  United  States  naval  vessels  for  distillation  of  water  need  not  be  registered 
with  Treasury  Department  authorities  (Act.  Sec.  Treas.  to  Sec.  Navy,  Mar.  25, 
1936;  see  Navy  Dept.  File : NT4-2/S58  (360127),  Feb.  5 and  Apr.  2,  1936). 


MARINE  CORPS:  appointment  of  second  lieutenants;  eligibility  of  aviation 

CADETS. 

Aviation  cadets  in  the  Naval  Reserve  or  Marine  Corps  Reserve  do  not  come 
within  the  classes  of  persons  from  which  appointments  as  second  lieutenants  in 
the  Marine  Corps  may  be  made,  viz,  graduates  of  the  Naval  Academy,  noncom- 
missioned officers  of  the  Marine  Corps  and  civilians  (34  U.  S.  C.,  sec.  634).  Ac- 
cordingly, where  it  was  proposed  to  select  certain  aviation  cadets  for  appointments 
as  second  lieutenants,  held  that  they  should  be  discharged  as  aviation  cadets  prior 
to  their  acceptance  of  appointments  in  the  Marine  Corps  (File:  OA/P14r-2 
(351219-1),  Apr.  27,  1936). 


MEMBERS  OF  COURTS  MARTIAL:  officer  of  marine  corps  reserve. 

A summary  court  martial  had  as  a member  a second  lieutenant  in  the  U.  S. 
Marine  Corps  Reserve,  although  the  conditions  under  which  a member  of  the 
Marine  Corps  Reserve  may  serve  on  courts  martial  did  not  exist  (sec.  579,  N.  C, 
& B.).  Held,  that  the  court  was  illegally  constituted.  Accordingly,  the  pro- 
ceedings, findings,  and  sentence  were  set  aside  (File:  MM-Craig,  Henry  E/A17-21 
(360326),  Mar.  26  and  Apr.  4,  1936,  citing  C.  M.  O.  8,  1930,  p.  13,  and  8,  1931,  p.  20). 


MURDER : jurisdiction  of  courts  martial — member  of  shore  patrol  killed  by 

NAVAL  PERSONNEL;  “MALICE  AFORETHOUGHT,”  AS  USED  IN  SEC.  226,  N.  C.  & B., 

CONSTRUED. 

Naval  Courts  and  Boards  (sec.  226,  clause  (d) ),  expresses  a general  rule  of  law 
with  respect  to  conditions  under  which  malice  will  be  considered  to  exist  in  con- 
nection with  the  trial  by  court  martial  of  naval  personnel  charged  with  murder, 
viz,  where  a person  has  “an  intent  to  oppose  force  to  an  officer  or  other  person 
lawfully  engaged  in  the  duty  of  arresting,  keeping  in  custody,  or  imprisoning  any 
person,  or  the  duty  of  keeping  the  peace,  or  dispersing  an  unlawful  assembly, 
provided  the  offender  has  notice  that  the  person  killed  is  such  officer  or  other 
person  so  employed.” 

[P.7]  Remarked,  that  naval  personnel  on  duty  as  members  of  a shore  patrol 
have  as  full  authority  within  their  jurisdiction  as  have  civil  police  to  make  arrests 
and  prevent  breaches  of  the  peace.  The  Navy  Department  accordingly  considers 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 2021 

[C.  M.  O.  No.  4—1936] 

that  under  existing  law  the  general  rule  above  quoted  applies  in  a case  where  a 
charge  of  murder  is  based  on  the  slaying  of  a shore  patrolman  while  lawfully 
engaged  in  arresting  a member  of  the  naval  forces  (File : A17-7  (351214^1),  Apr. 
10,  1936). 


PUBLIC  PROPERTY ; loan  of  scientific  instrument  to  university  for  re- 
search WORK. 

Request  was  received  from  Stanford  University  for  the  loan  of  a large  vibration 
generator  now  at  the  Washington  Navy  Yard  for  use  in  certain  scientific  studies  in 
the  field  of  vibrations.  Held  that,  notwithstanding  the  general  scientific  nature 
of  the  work  for  which  the  use  of  the  machine  was  desired,  there  is  no  authority 
for  the  loan  of  naval  property  for  such  a purpose  to  a private  institution  (File: 
Lll-5/NCl-Stanford  Univ.  (360303),  Apr.  14.  1936,  citing  20  Op.  Atty.  Gen.  93, 
96;  34  id.  42,  46;  considering  acts  Oct.  19,  1888,  25  Stat.  600,  5 U.  S.  C.,  sec.  417; 
May  22,  1896,  as  amended,  34  U.  S.  C.,  sec.  546;  Feb.  14,  1927,  44  Stat.  1096,  34 
U.  S.  C.,  sec.  546a ; and  May  23,  1930,  46  Stat.  378,  34  U.  S.  C.,  sec.  546c) . 


PUBLIC  PROPERTY : surplus — sale  of  metal  from  backstops  at  rifle  ranges  ; 

CONTRACT  EXCEEDING  ONE  YEAR. 

Bullets  recovered  from  backstops  at  rifle  ranges  may  be  disposed  of  as  surplus 
property  if  they  cannot  advantageously  be  used  by  the  United  States.  There  is 
no  statutory  requirement  that  contracts  entered  into  for  the  sale  of  such  metal  be 
confined  to  the  fiscal  year  (File:  A13-1  (341226-1),  Apr.  13,  1936,  J.  A.  G.,  dis- 
tinguishing File  A13-1  (341226),  Feb.  14  and  18,  1935). 


RETIREMENT  : “actual  combat  with  the  enemy”  ; acts  of  mar.  3,  1931,  sec.  io, 

AND  JAN.  16,  1936,  CONSTRUED. 

Under  the  acts  of  March  3,  1931,  section  10  (46  Stat.  1485 ; 34  U.  S.  C.,  sec.  399), 
and  January  16,  1936  (Pub.,  No.  416,  74th  Cong.,  49  Stat.  1092),  providing  that 
officers  who  have  been  commended  for  their  performance  of  duty  “in  actual  combat 
with  the  enemy  during  the  World  War/’  by  the  head  of  the  executive  department 
under  whose  jurisdiction  such  duty  was  [P.  8]  performed  shall,  if  retired  for 
certain  causes,  be  placed  on  the  retired  list  wTith  the  rank  of  the  next  higher  grade, 
held,  that  the  question  as  to  whether  an  officer  has  been  commended  for  perform- 
ance of  duty  “in  actual  combat  with  the  enemy”  is  a question  of  fact  for  admin- 
istrative determination  in  each  case  and  that  no  general  rule  that  would  be  all 
inclusive  may  be  stated.  However,  remarked  that  the  same  character  of  com- 
mendation and  service  is  contemplated  in  both  acts,  notwithstanding  that  the 
language  is  not  identical,  and  that  the  words  “specially  commended”  in  the  earlier 
act  indicates  that  particular  acts  of  duty  are  contemplated  by  the  statutes  and 
not  merely  performance  of  duty  generally  where  no  direct  engagement  with  enemy 
forces  is  involved.  Also  the  use  of  the  words  “actual  combat”  in  both  acts 
indicates  that  direct  participation  in  an  engagement  with  enemy  forces  is  intended 
(File:  00/P19-2  (360327),  Apr.  8,  1936,  citing  Comp.  Gen.  Dec.  of  Jan.  3,  1933, 
A-44756,  and  Sec.  Navy’s  let.  to  Comp.  Gen.,  File:  00/L16-4  (21)  (330627;, 
Aug.  14,  1933). 


SENTENCES : execution  of,  delayed  by  failure  of  convening  authority  to  act 

ON  RECORD  OF  PROCEEDINGS;  MITIGATION. 

Action  purporting  to  approve  the  proceedings,  findings,  and  sentence  of  a general 
court  martial  was  signed  by  “commander  Submarine  Force,  U.  S.  Fleet,”  although 
the  court  was  convened  by  the  commander  Minecraft,  Battle  Force.  Since  there 
was  no  authority  in  law  for  any  action  in  this  case  by  the  commander  Submarine 
Force,  U.  S.  Fleet,  held , that  his  purported  action  was  a nullity.  The  record  of 
proceedings  was  accordingly  returned  to  the  convening  authority,  the  commander 
Minecraft,  Battle  Force,  for  his  action  thereon  (File:  MM-Lambert,  Dew^ey 
S/A17  -20  (360121),  Mar.  3,  1936,  citing  secs.  746  and  915,  N.  C.  & B.). 
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As  legal  approval  of  the  sentence  in  the  above  case  was  delayed  through  no 
fault  of  the  accused,  the  period  of  confinement  adjudged,  with  corresponding 
accessories,  was  reduced  from  twelve  to  ten  months  (File:  MM-Lambert,  Dewey 
S/A17-20  ( 360121 j,  Apr,  3 and  10,  1936). 


TRIVIAL  OFFENSES:  trial  by  courts  martial  for;  language  alleged  to  be 

DISRESPECT!  UL  TO  SUPERIOR  OFFICER. 

A fireman  second  class  was  convicted  by  deck  court  of  a specification  which 
alleged  that  he  said  to  a chief  commissary  steward,  who  was  then  and  there  in 
the  execution  of  his  office,  [P.  9]  in  a disrespectful  manner,  “The  bill  of  fare 
is  very  nice  but  you  can’t  eat  the  food,”  or  words  to  that  effect. 

Held , that  the  dereliction,  if  any,  was  too  trivial  to  justify  resort  to  court- 
martial  proceedings.  Accordingly,  the  proceedings,  finding,  and  sentence  were 
set  aside  (File:  MM-Steele,  Richard  C/A17-22  (360330),  Mar.  30,  and  Apr.  23, 
1936 ; see  also  C.  M.  O.  9, 1931,  pp.  17-18 ; 3, 1932,  p.  9 ; 11, 1932,  p.  8 ; 1,  1986,  p.  11) . 

C.  M.  O.  5—1936 

[P.  2]  Lieutenant  Leon  M.  Billings,  Dental  Corps,  U.  S.  Navy,  was  tried  by 
general  court  martial  convened  on  board  the  U.  S.  S.  Idaho,  on  March  30,  1936, 
by  order  of  the  commander  Battleships,  Battle  Force,  United  States  Fleet,  and 
was  convicted  of  the  following  charges : 

Charge  I. — Drunkenness. 

Charge  II. — Disobeying  the  lawful  order  of  his  superior  officer. 

The  court  sentenced  the  accused  to  lose  25  numbers  in  his  grade  (to  be  placed 
at  the  foot  of  the  list  of  present  date  of  passed  assistant  dental  surgeons,  Dental 
Corps,  U.  S.  Navy,  with  the  rank  of  lieutenant,  and  to  there  remain  until  he  shall 
have  lost  25  numbers  in  his  grade). 

On  April  14,  1936,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence,  subject  to  the  following  remarks : 

[P.  3]  “The  convening  authority  considers  the  sentence  adjudged  in  this 
case  to  be  entirely  inadequate.  The  accused  was  found  guilty  of  ‘drunken- 
ness’ and  the  evidence  indicates  that  such  drunkenness  occurred  in  a con- 
spicuous place,  and  that  it  covered  a period  of  normal  duty  hours.  Also  that 
the  accused  was  found  guilty  of  ‘Disobeying  the  lawful  order  of  his  superior 
officer,’  which  is  one  of  the  most  serious  offenses  known  to  naval  law.  and 
one  that  calls  for  stern  punishment.” 

On  May  11,  1936,  the  Acting  Secretary  of  the  Navy,  upon  recommendation  of 
the  Bureau  of  Navigation,  mitigated  the  sentence  to  the  loss  of  three  numbers  in 
grade,  it  appearing  that  this  officer  might  otherwise  lose  the  equivalent  of  ap- 
proximately 1,000  line  running  mate  numbers. 


Lieutenant  (Junior  Grade)  William  H.  Carpenter,  U.  S.  Navy,  was  tried 
by  general  court  martial  convened  on  board  the  U.  S.  S.  Whitney  on  March  2, 
1936,  by  order  of  the  commander  Destroyers,  Scouting  Force,  United  States  Fleet, 
on  the  charge  “Culpable  inefficiency  in  the  performance  of  duty”  (2  specs.). 
The  case  was  an  outgrowth  of  a collision  between  the  U.  S.  S.  Fox,  of  which  the 
accused  was  officer  of  the  deck,  and  the  U.  S.  S.  Kane,  of  which  Lieutenant 
(Junior  Grade)  Milton  D.  Fairchild  was  officer  of  the  deck.  (See  post.  p.  5.) 

The  court  found  the  first  specification  of  the  charge  not  proved,  tiie  second 
specification  proved  in  part,  and  that  the  accused  was  of  the  charge  “guilty  in 
a less  degree  than  charged,  guilty  of  conduct  to  the  prejudice  of  good  order 
and  discipline.”  It  sentenced  him  to  lose  10  numbers  in  his  grade,  and  all  of  the 
members  recommended  clemency  “in  consideration  of  his  previous  good  record 
and  the  excellent  impression  made  by  the  accused  upon  the  court  during  the 
trial.” 

On  April  22,  1936,  the  convening  authority  approved  the  proceedings,  the  find- 
ings on  the  second  specification  and  the  charge,  and  the  sentence,  but  disapproved 
the  finding  on  the  first  specification.  With  reference  to  the  recommendation  for 
clemency,  he  remarked : 
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“The  general  court  martial  in  the  cage  of  Lieutenant  (Junior  On de)  Mil- 
ton D.  Fairchild,  officer  of  the  deck  of  the  U.  S.  S.  Kane,  sentenced  him  to  the 
loss  of  twenty  (20)  numbers  in  his  grade,  and  likewise  recommended  him 
to  the  clemency  of  the  convening  authority.  The  convening  authority  reduced 
this  sentence  to  the  loss  of  seven  (7)  numbers  in  his  grade.  From  the  nature 
of  the  two  cases,  involving  the  same  collision  for  which  the  two  officers 
of  the  deck  were  held  to  be  [P.  4]  responsible,  the  punishments  adjudged 
should  not  only  be  commensurate  to  the  offenses  committed,  but  should  also 
bear  relation  each  to  the  other.  In  the  present  case,  the  convening  authority 
feels  that  the  court  by  its  findings  and  correspondingly  light  sentence  lias 
precluded  the  exercise  of  clemency  by  the  convening  authority.” 

On  May  11,  1936,  the  Judge  Advocate  General  held  that  the  proceedings,  find- 
ings, sentence,  and  the  action  of  the  convening  authority  thereon  were  legal, 
subject  to  certain  remarks  which  were  approved  by  the  Acting  Secretary  of  the 
Navy  on  May  16,  1936. 

(For  other  facts  in  this  case,  see  post,  pp.  6-7,  12-13.) 


[P.  5]  Lieutenant  (Junior  Grade)  Milton  D.  Fairchild,  U.  S.  Navy,  was  tried 
by  general  court  martial  convened  on  board  the  U.  S.  S.  Dobbin  on  March 
2,  1936,  by  order  of  the  commander  Destroyers,  Scouting  Force,  United  States 
Fleet,  and  was  convicted  of  “Culpable  inefficiency  in  the  performance  of  duty” 
(2  specs.).  The  case  was  an  outgrowth  of  a collision  between  the  U.  S.  S. 
Kane,  of  which  the  accused  was  officer  of  the  deck,  and  the  U.  S.  S.  Fox,  of 
which  Lieutenant  (Junior  Grade)  William  H.  Carpenter  was  officer  of  the 
deck.  (See  ante,  p.  3.) 

The  court  sentenced  the  accused  to  lose  20  numbers  in  his  grade.  All  of 
the  members  of  the  court  “strongly”  recommended  clemency  “in  consideration 
of  the  extenuating  circumstances  brought  out  in  the  testimony,  and  in  con- 
sideration of  his  previous  excellent  record  in  the  performance  of  duty  as  testified 
to  by  his  commanding  officer.” 

On  April  10,  1936,  the  convening  authority  approved  the  proceedings,  find- 
ings, and  sentence,  subject  to  certain  remarks.  With  reference  to  the  recom- 
mendation for  clemency,  he  stated : 

“The  general  court  martial  in  the  case  of  the  officer  of  the  deck  of  the 
U.  S.  S.  Fox  sentenced  the  accused,  Lieutenant  (Junior  Grade)  William 
H.  Carpenter,  U.  S.  Navy,  to  the  loss  of  ten  (10)  numbers,  and  likewise 
recommend  him  to  the  clemency  of  the  convening  authority.  From  the 
nature  of  the  two  cases,  involving  the  same  collision  for  which  the  two 
officers  of  the  deck  are  held  responsible,  the  punishments  adjudged  should 
not  only  be  commensurate  to  the  offenses  committed,  but  should  also  bear 
relation  each  to  the  other. 

‘ * * * in  view  of  the  remarks  of  the  preceding  paragraph,  the  sentence 

is  reduced  to  the  loss  of  seven  (7)  numbers  in  his  grade.” 

On  May  11,  1936,  the  Judge  Advocate  General  held  that  the  proceedings, 
findings,  sentence,  and  the  action  of  the  convening  authority  thereon  were  legal, 
subject  to  certain  remarks  which  were  approved  by  the  Acting  Secretary  of 
the  Navy  on  May  16,  1936. 

(For  other  facts  in  this  case,  see  post,  pp.  6-7.) 


[P.  6]  APPROPRIATIONS:  “contingent,  navy,  1936” — christening  of  coast 

GUARD  CUTTERS. 

(Comptroller  General’s  Decision — Digest  by  Navy  Department:) 

There  is  no  legal  objection  to  the  allotment  of  an  amount  from  the  ap- 
propriation “Contingent,  Navy,  1936”  for  christening  ceremonies  incident  to 
the  launching  of  coast  guard  cutters  built  at  a navy  yard  (Comp.  Gen.  Dec. 
A-74436,  May  19,  1936;  Navy  Dept.  File:  Ll-2  (1936-1 02 )/NY4  ( 360416)). 
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CHARGES  AND  SPECIFICATIONS : specification  to  be  laid  under  more  ap- 
propriate CHARGE. 

A general  court-martial  specification  under  the  charge  “Culpable  inefficiency 
in  the  performance  of  duty”  alleged  that  the  accused,  as  officer  of  the  deck, 
failed  to  make  certain  reports  to  his  commanding  officer,  as  it  was  his  duty 
to  do.  The  reports  he  was  charged  with  failing  to  make  were  reports  that  were 
required  by  the  Navy  Regulations  to  be  made  by  an  officer  of  the  deck  to  the 
commanding  officer.  Held  that  the  charge  “Violation  of  a lawful  regulation 
issued  by  the  Secretary  of  the  Navy”  would  have  been  better  for  this  offense, 
but  that,  since  the  specification  fairly  apprised  the  accused  of  the  offense  with 
which  he  was  charged,  the  failure  to  lay  the  offense  under  the  more  appropriate 
[P.  7]  charge  did  not  prejudice  his  rights  (File:  OO-Fairchild,  Milton 
D/A17-20  ( 360302),  May  11  and  16,  1936,  citing  C.  M.  O.’s  1,  1922,  p.  14,  9,  1931, 
p.  14,  and  5,  1933,  p.  5;  see  also  File:  OO-Carpenter,  Wm.  H/A17-20  (360302), 
May  11  and  16,  1936;  for  other  facts  in  these  cases,  see  ante,  pp.  3,  5). 


OHECKAGES  OF  PAY : retired  officers,  for  subsistence  while  inmates  of 

ST.  ELIZABETHS  HOSPITAL. 

In  the  absence  of  any  specific  provision  of  lav.,  or  of  their  consent  to  such 
checkages,  obtained  through  their  duly  appointed  trustees  or  committees,  as 
the  case  may  be,  held  that  the  pay  accounts  of  retired  officers  confined  in  St. 
Elizabeths  Hospital  for  the  insane  may  not  be  checked  for  the  purpose  of 
satisfying  the  charges  for  subsistence  incurred  on  account  of  such  officers  while 
inmates  thereof  (File:  00/L16-4  (4)  (360418),  May  25,  1936,  citing  Smith  v. 
Jackson , 246  U.  S.  388;  4 Comp.  Gen.  934). 


CLAIMS:  AGAINST  UNITED  STATES — AIDING  IN  PROSECUTION  OF;  STATUS  OF  NAVAL 

RESERVISTS. 

That  Naval  Reserve  officers  on  inactive  duty  are  not  to  be  considered  as 
“officers”  or  as  holding  any  “office”  within  the  meaning  of  sections  109  and  113 
of  the  Criminal  Code  (18  U.  S.  C.,  secs.  198  and  203),  is  indicated  by  views 
heretofore  expressed  by  the  Attorney  General,  the  Comptroller  General,  the 
Navy  Department,  the  Court  of  Claims,  and  Congress.  Accordingly,  the  Navy 
Department  considers  that  legislation  expressly  excepting  them  from  the  pro- 
visions of  section  109  of  the  Criminal  Code  would  be  merely  declaratory  and 
unnecessary  (File:  A17-6  (l)/P14-2  (291112-3),  Nov.  23,  1935,  citing  36  Opp. 
Atty.  Gen.  388,  400 ; 12  Comp.  Gen.  437 ; 4 id.  934 ; Simmons  v.  United  States,  55 
Ct.  Cls.  56;  10  U.  S.  C.,  sec.  372;  18  U.  S.  C.,  sec.  198a). 

Upon  consideration  of  the  Navy  Department’s  views,  as  above  set  forth,  the 
Acting  Secretary  of  the  Treasury  informed  the  Secretary  of  the  Navy,  January 
15,  1936,  that  this  matter  had  been  given  consideration  by  the  General  Counsel 
of  his  department,  and  the  conclusion  reached  that  officers  of  the  Naval 
Reserve  may  be  admitted  to  practice  before  the  Treasury  Department.  He 
further  stated  that  the  committee  on  enrollment  and  disbarment  of  liis  De- 
partment had  been  so  advised. 


[P.  8]  CONTRACTS : assignment — corporation  merger  and  change  in  cor- 
porate name,  legality  of  INCLUDING  NEW  CONDITIONS  IN  SUPPLEMENTAL 
AGREEMENT  WITH  SUCCESSOR  COMPANY. 

The  merger  of  a corporation  or  the  change  of  the  corporate  name  does  not 
operate  to  annul  existing  contracts  between  such  corporation  and  the  Govern- 
ment and  is  not  of  itself  a change  in  the  contract  responsibility.  A supple- 
mental contract  merely  for  the  purpose  of  recognizing  the  successor  of  the 
original  contractor  would  not  change  the  terms  and  conditions  of  the  original 
contract  and  would  not  constitute  an  assignment  or  transfer  of  a contract 
with  the  United  States  such  as  is  prohibited  by  section  3737,  Revised  Statutes 
(41  U.  S.  C.,  sec.  15).  Such  supplemental  agreement  should  be  limited  to 
recognition  of  the  successor  company  and  should  not  be  used  as  a means  of 
interpreting  provisions  contained  in  the  original  contract.  Accordingly,  held 
that  amendments  to  the  patent  clause  in  a contract  for  an  experimental  air- 
plane should  not  be  included  in  a supplemental  contract,  following  the  con- 
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solidation  of  the  original  contractor  with  several  other  companies  and  a 
change  of  the  corporate  name.  Should  the  successor  company  be  unwilling 
to  enter  into  a supplemental  contract  without  inclusion  of  new  condil 
proposed  by  it,  vouchers  covering  payments  as  they  become  due  under  the 
original  contract  should  be  forwarded  to  the  Comptroller  General  for  settle- 
ment (File:  EN9/L4-3  (350220),  May  16,  193G,  citing  4 Comp.  Gen.  184  186) 


EMBEZZLEMENT:  ( a ) sufficiency  of  specification  alleging — description  or 

PROPERTY  EMBEZZLED;  (&)  EVIDENCE  INSUFFICIENT  TO  ESTABLISH  CONVERSION; 

FINDING  SET  ASIDE. 

Accused  was  convicted  by  general  court  martial  of  “embezzling  property  of 
the  United  States  intended  for  the  naval  service  thereof.”  One  of  the  speci- 
fications under  the  charge  read  as  follows : 

“In  that , now  a storekeeper  first  class,  U.  S.  Navy,  while  so 

serving  on  board  the  U.  S.  S.  Chester  as  storekeeper  in  charge  of  the 
ship's  store  of  said  ship,  having  received  into  his  possession  and  under  his 
control  in  the  execution  and  under  color  of  his  office  as  aforesaid,  stores 
of  the  value  of  about  eight  hundred  sixty-five  dollars  and  twenty-two  cents 

($865.22),  which  he,  the*  said , well  knew  to  be  the  property  of  the 

United  States  intended  for  the  naval  service  thereof,  did,  on  or  about 
January  1,  1936,  and  on  various  and  sundry  days  thereafter,  exact  days 
to  the  relator  unknown,  until  about  January  31,  1936,  on  board  said  ship, 
feloniously  embezzle  and  convert  to  his  [P.  9]  own  use  various  and 
sundry  stores,  exact  amounts  to  the  relator  unknown,  amounting  in  all 
to  the  value  of  about  two  hundred  four  dollars  and  eighteen  cents  ($204.18), 
the  property  of  the  United  States  intended  for  the  naval  service  thereof, 
received  into  his  possession  and  under  his  control  as  aforesaid.” 

Accused  objected  to  the  above  specifications  on  the  ground  that  “the  prop- 
erty alleged  to  have  been  embezzled  is  not  set  forth.” 

(а)  Held  that  the  above-quoted  specification  is  legally  sufficient.  While  the 
words  “various  and  sundry  stores”  used  therein  do  not  describe  the  property 
with  particularity,  the  Supreme  Court  has  held  that  the  rule  requiring  that 
property  supposed  to  have  been  embezzled  must  be  described  with  particularity 
does  not  apply  in  the  cases  of  public  officers  or  officers  of  corporations  charged 
with  embezzling  property  which  has  come  into  their  possession  in  the  execu- 
tion or  under  color  of  their  office,  remarking  that  cases  making  this  exception 
“may  be  said  to  apply  to  all  instances  where  it  would  be  impracticable  to  set 
forth  or  identify  the  particular  character  of  the  property  embezzled”  ( Moore  v. 
United  States,  160  U.  S.  268,  275).  Here  the  specification  recites  with  technical 
precision  that  at  the  time  of  the  offense  the  accused  was  serving  on  board  the 
Chester  “as  storekeeper  in  charge  of  the  ship’s  store  of  said  ship,”  and  that 
the  stores  embezzled  were  Government  property  “received  into  his  possession 
and  under  his  control  in  the  execution  and  under  color  of  his  office  as  afore- 
said.” This  case  differs  materially  from  that  digested  in  C.  M.  O.  1,  1932, 
pp.  6-8,  where  it  was  held  that  the  words  “certain  chattels”  described  the 
property  of  a cigar  mess  so  broadly  that  they  “did  not  inform  the  accused  of 
what  he  was  accused  of  embezzling  with  sufficient  definiteness  to  allow  him 
to  prepare  a defense.”  In  that  case  the  specification  did  not  disclose  what 
was  the  status  of  the  accused  with  relation  to  the  cigar  mess,  or  in  what 
capacity  he  received  the  certain  chattels  which  he  was  charged  with  em- 
bezzling, but  referred  to  the  “chattels”  as  private  property  (belonging  to 
the  cigar  mess)  and  did  not  charge  that  they  came  into  the  possession  of 
the  accused  in  any  official  capacity,  the  allegation  that  he  was  a mess  attend- 
ant in  the  Navy  being  merely  a descriptio  personae  and  the  averment  that 
he  received  the  chattels  for  the  use  of  the  cigar  mess  not  being  sufficient  to 
disclose  what  relationship,  if  any,  may  have  existed  between  him  and  the 
mess. 

(б)  The  evidence  adduced  with  respect  to  the  offenses  set  out  in  the  above- 
quoted  specification  and  another  similar  specification  under  the  charge  estab- 
lished unexplained  shortages  in  the  amounts  pleaded  but  did  not  show 
conversion  on  the  part  of  the  accused,  proof  of  a mere  shortage  being  insufficient 
for  this  purpose.  Held  that  the  wrongful  appropriation  or  conversion 
[P.  10]  of  the  property  is  an  essential  element  of  the  offenses  for  which 
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the  accused  was  tried  in  this  case,  in  view  of  the  fact  that  the  specifications 
alleged  embezzlement  and  conversion  of  the  property.  Accordingly,  the  find- 
ings and  sentence  were  set  aside  (File:  MM-O’Neal,  Wm.  A/A17-20  (360221), 
May  4 and  8,  1936,  citing  C.  M.  O.’s  10,  1925,  pp.  10-11;  1,  1931,  pp.  28-29; 
12,  1931,  p.  15;  3,  1936,  p.  6). 


EVIDENCE : sufficiency  of,  to  establish  falsehood. 

A summary  court-martial  specification  alleged  in  effect  that  the  accused,  an 
enlisted  man  named  Linville,  knowingly  made  a false  statement  to  the  patrol 
officer  at  Pensacola,  Fla.,  with  the  intent  to  deceive  that  officer,  when  he 
said  that  he  was  married  to  one  Irene  Smith  whom  he  was  escorting  at  the 
time.  In  attempting  to  prove  the  falsity  of  the  statement,  the  recorder  in- 
troduced in  evidence  a beneficiary  slip  from  the  service  record  of  the  accused 
containing  a sworn  statement  to  the  effect  that  the  accused  had  a wife,  Mrs. 
Irene  Linville,  residing  in  Philadelphia,  Pa.  The  only  evidence  introduced 
which  tended  in  any  way  to  show  that  the  woman  mentioned  in  this  beneficiary 
slip  was  not  the  same  as  the  one  to  whom  the  accused  referred  in  his  statement 
to  the  patrol  officer  was  a further  verbal  statement  by  the  accused  to  that 
officer  to  the  effect  that  he  desired  to  go  on  his  honeymoon  that  night.  Held 
that  the  evidence  was  insufficient  to  establish  the  falsity  of  the  statement 
alleged  in  the  specification  and  accordingly  the  finding  and  sentence  in  this 
ease  were  set  aside  (File:  MM-Linville,  William  H/A17-21  (360424),  May  6, 
1936). 


MILEAGE:  “public  business”  construed;  officers  traveling  in  connection 

WITH  EMERGENCY  FLOOD  RELIEF. 

An  officer  of  the  Navy  was  ordered  by  the  commander  submarine  base,  New 
London,  Conn.,  to  proceed  to  Hartford,  Conn.,  for  the  purpose  of  installing  an 
emergency  lighting  unit  in  the  Neuro-Psychopathic  Hospital  of  that  city,  and, 
upon  determination  of  what  additional  equipment  was  necessary,  to  return  to 
the  submarine  base  to  prepare  the  required  additional  equipment,  and  then  to 
proceed  with  it  to  Hartford  for  the  purpose  of  supervising  its  installation. 
The  order  stated  that  the  duty  was  in  connection  with  the  emergency  flood 
relief  of  the  city  of  Hartford,  and  that  it  was  authorized  under  article  83, 
Navy  Regulations.  Held,  that  travel  performed  in  accordance  wTith  such  order 
was  on  “public  business”  within  the  mileage  laws  (sec.  12,  act  June  10,  1922, 
42  Stat.  631,  37  U.  S.  C.,  sec.  20;  File:  OO/L20-2  ( 360413),  May  2,  1936,  citing 
9 Comp.  Gen.  414). 


IP.  11]  MISCONDUCT:  proximate  cause  of  death;  drunkenness. 

An  enlisted  man  fell  out  of  a window,  suffering  injuries  from  which  he  sub- 
sequently died.  It  appeared  clear  that  he  was  intoxicated  to  such  an  extent 
as  to  render  him  unfit  for  duty,  which  constituted  misconduct  as  defined  in 
section  1028,  Naval  Courts  and  Boards.  It  also  appeared  that  his  misconduct 
set  the  other  causes  in  operation  which  resulted  in  his  death  and  was  the  proxi- 
mate cause  thereof.  Accordingly,  held  that  his  death  was  the  result  of  his 
own  misconduct  (File:  MM-Clark,  John  A/A17-26  (360416)  over  MM-Clark, 
John  A/A17-27  (360410),  May  1 and  14,  1936,  citing  C.  M.  O.  1,  1935,  p.  11,  and 
Naval  Digest,  1916,  p.  338,  pars.  32  and  35). 


MISCONDUCT : suicide — determination  of  insanity  in  connection  with  ; 
function  of  court  of  inquiry  where  evidence  permits  of  different 
inferences. 

An  officer  of  the  Navy,  while  a patient  at  a naval  hospital,  died  as  the  result 
of  mercury  poisoning,  taken  internally.  It  was  not  affirmatively  established 
that  the  poison  was  knowingly  taken  by  the  deceased  but  there  was  a strong 
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presumption  supported  by  circumstantial  evidence  that  it  was  self-administered 
by  the  deceased  with  the  intention  of  doing  away  wdth  himself.  A board  of 
inquest  found  that  the  decease^  was  sane  when  he  took  the  poison  and,  sub- 
ject to  the  presumption  that  he  took  the  poison  knowingly,  that  his  death  was 
the  result  of  his  own  misconduct.  A court  of  inquiry  was  later  convened  in 
the  same  case  which  court,  after  considering  all  the  evidence  adduced,  reached 
the  conclusion  that  the  mercury  poisoning  was  self-administered,  that  the  officer 
was  insane  at  the  time  of  the  act,  and  that  his  resulting  death  was  incurred 
not  in  the  line  of  duty  and  was  not  the  result  of  his  own  misconduct  . 

The  court  of  inquiry  convened  in  this  case  was  a fact-finding  body  and  was 
charged  with  the  duty  of  determining  whether  or  not  death  occurred  as  the 
result  of  the  misconduct  of  the  deceased  (N.  C.  & B.,  sec.  1028).  Since  the 
finding  of  the  court  in  this  regard  did  not  appear  to  be  an  unreasonable  one, 
in  view  of  the  whole  of  the  evidence  adduced,  held  that  such  finding  should  not 
be  disturbed  and  accordingly  that  the  death  of  the  officer  was  not  the  result 
of  his  own  misconduct  (File:  OO-Barnes,  William  C/A17-24  (360416)  over 
OO-Barnes,  William  C/A17-27  (360324),  May  12  and  19,  1936;  in  this  connec- 
tion, see  Del  Vecchio  v.  Bowers , 296  U.  S.  280,  287). 


[P.  12]  PUBLIC  PROPERTY : availability  of  naval  appropriations  fob 
repair  of  equipage  (typewriter)  on  naval  vessel  loaned  to 
nautical  school. 

The  Navy  Department  has  announced  the  policy  that  “repairs  to  equipage” 
of  ships  loaned  to  the  various  states  for  training  purposes  will  be  charged  to 
naval  appropriations  (Navy  Dept.  File  4222:181,  Apr.  23,  1920).  Since  repairs 
to  typewriters  furnished  the  Pennsylvania  nautical  school  ship  Annapolis  con- 
stitute “repairs  to  equipage”,  as  defined  in  article  504,  Bureau  of  Supplies  and 
Accounts  Manual  and  the  Classification  Index  of  Naval  Stores  and  Materials, 
held  that  repairs  thereto  are  chargeable  to  the  appropriation  State  Marine 
Schools,  Act  of  March  4,  1911,  in  the  current  naval  appropriation  act.  While 
the  naval  appropriation  act  is  regarded  as  available  for  such  expenditures, 
further  held  that  there  is  no  legal  objection  to  having  such  expenditures  borne 
by  the  state  in  any  case  where  the  State  is  willing  to  assume  the  cost  (File: 
IX1/L8-2  (360103),  May  28,  1936,  citing  act  Mar.  4,  1911  (34  U.  S.  C.,  sec.  1121), 
and  MSS  Comp.  Dec.,  July  6,  1911,  Navy  Dept.  File  4222-113:2). 


PUBLIC  PROPERTY : material  manufactured  at  naval  clothing  depot — sale 

TO  foreign  government. 

White  and  black  tape  manufactured  at  the  naval  clothing  depot  and  carried 
in  the  clothing  and  small  stores  fund  may  not  be  sold  to  the  Peruvian  Govern- 
ment for  the  personnel  of  the  Peruvian  Navy  unless  such  material  comes  within 
the  provisions  of  the  act  of  July  9,  1918  (40  Stat.  850;  40  U.  S.  C.,  sec.  314), 
relating  to  war  supplies.  The  sale  of  condemned  or  surplus  materials  generally 
is  governed  by  the  acts  of  August  5,  1882  (22  Stat.  296  ; 34  U.  S.  C.,  sec.  544) 
and  June  30,  1890  (26  Stat.  194;  34  U.  S.  C.,  sec.  543),  which  require  public 
advertisement  (File:  JJ55/L11-3  (22)  (360504),  May  7,  1936  citing  R.  S.  3678 
(31  U.  S.  C.,  sec.  628)  ; and  laws  governing  clothing  and  small  stores  fund, 
contained  in  31  U.  S.  C.,  secs.  640  and  640a). 


SENTENCES : inadequate — drunkenness  ; disobeying  lawful  order  of  supe- 
rior officer. 

See  case  of  Lieutenant  Leon  M.  Billings,  Dental  Corps,  U.  S.  Navy,  ante,  p.  2. 
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SETTING  ASIDE : finding  of  court  martial  not  in  accordance  with  evidence  ; 

CRITICISM  OF  MEMBERS. 

In  the  case  of  an  officer  charged  with  “Culpable  inefficiency  in  the  performance 
of  duty,”  the  convening  authority  made  the  following  remarks  in  disapproving 
the  court’s  finding  that  the  first  specification  was  not  proved : 

[P.  13]  “The  convening  authority,  while  recognizing  the  duty  of  the 
court  to  weigh  the  evidence,  is  nevertheless  impressed  that  there  is  a suffi- 
ciency of  uncontroverted  testimony  to  warrant  finding  the  first  specification 
proved.  * * * The  convening  authority  is  unwilling  to  believe  that  the 

court  desired  to  go  on  record  as  not  only  condoning  but  as  judging  to  be 
efficient  any  such  performance  of  duty  as  testified  in  the  foregoing  case.  It 
then  appears  that  the  court  became  confused  by  the  mass  of  immaterial 
evidence  and  by  the  misinterpretation  of  precedents  cited  in  argument,  and 
that,  in  finding  the  first  specification  not  proved,  at  least  a majority  of  the 
members  were  unmindful  of  the  duties,  responsibilities,  and  high  standard 
of  efficiency  demanded  of  naval  officers  both  as  officers  of  the  deck  and  as 
members  of  courts  martial.” 

The  Judge  Advocate  General,  with  the  approval  of  the  Secretary  of  the  Navy, 
held  that  the  action  of  the  convening  authority  was  legal  (File:  OO-Carpenter, 
Wm.  H/A17-20  (360302)  ; G.  C.  M.  Rec.  No.  77261 ; for  other  facts  in  this  case,  see 
ante,  p.  3). 


THEFT : policy  of  navy  department — trial  of  trivial  offenses  ; proceedings, 

FINDING  AND  SENTENCE  SET  ASIDE. 

A private  in  the  Marine  Corps  was  convicted  by  summary  court  martial  of  theft 
of  a box  of  candy  of  the  value  of  about  one  dollar,  the  property  of  a ship’s  cook 
in  the  Navy.  He  was  sentenced  to  a bad-conduct  discharge. 

While  the  proceedings,  finding,  and  sentence  were  held  legal,  the  Judge  Advocate 
General  invited  attention  to  the  Navy  Department’s  policy  respecting  trial  by 
summary  court  martial  of  trivial  offenses  and  the  preferring  of  a charge  of  theft 
for  “petty  pilfering”  (sec.  Navy’s  letter,  File:  MM/P13-5  (311212),  Dec.  17, 1931). 

The  Acting  Secretary  of  the  Navy  set  aside  the  proceedings,  finding,  and  sentence 
in  accordance  with  the  recommendation  of  the  Major  General  Commandant,  who 
further  stated  that  the  accused  would  be  discharged  as  undesirable  (File: 
MM-Wood,  James  F/A17-21  (360513),  May  13  and  25,  1936;  see  also  C.  M.  O. 
1,  1936,  p.  11). 


TRANSPORTATION  ALLOWANCES:  dependents  of  flying  officers  on  sea 

DUTY — LEGALITY  OF  ESTABLISHING  NEW  HOME  PORTS  FOR  VP  SQUADRONS  12F  AND  14F 

WHILE  TEMPORARILY  BASED  ON  SHORE. 

YP  Squadrons  12F  and  14F  are  regularly  attached  to  the  administrative  com- 
mand of  commander  Aircraft  Base  Force,  whose  flagship  (U.  S.  S.  Wright ) has 
a regularly  established  home  yard  at  Mare  Island,  Calif.,  and  a regularly  estab- 
lished home  port  at  San  Diego,  Calif.  These  squadrons,  however,  are  [P.  14] 
now  temporarily  based  ashore  at  the  Naval  Air  Stations,  Seattle,  Wash.,  and 
Norfolk,  Va.,  respectively,  with  prospects  that  they  will  base  at  and  operate  from 
the  said  stations  indefinitely.  Held , that  the  proposed  establishment  of  Seattle, 
Wash.,  as  the  home  port  of  VP  Squadron  12F,  and  of'  Norfolk,  Va.,  as  the  home  port 
of  VP  Squadron  14F,  for  the  stated  purpose  of  entitling  personnel  ordered  to  duty 
with  those  commands  to  the  transportation  allowances  authorized  by  law  on  perma- 
nent change  of  station  is  unauthorized.  Under  existing  laws,  regulations,  and  in- 
structions, the  permanent  station  of  an  officer  on  sea  duty  is  the  designated  home 
yard  of  the  vessel  to  which  he  may  be  attached,  and  a duly  authorized  change  in 
home  yard  or  home  port  of  such  vessel  is  deemed  a permanent  change  of  station. 
Accordingly,  so  long  as  the  aforesaid  squadrons  are  attached  to  the  administrative 
command  of  commander  Aircraft  Base  Force  (U.  S.  S.  Wright ),  the  permanent 
stations  of  the  personnel  attached  to  those  two  squadrons  must  continue  to  be 
either  the  designated  home  yard,  or  home  port  of  the  U.  S.  S.  Wright  (File: 
VF12-F/A4— 1 (360425),  May  19,  1936,  considering  34  U.  S.  C.,  sec.  896  ; 87  U.  S.  C., 
sec.  21 ; art.  1815,  Navy  Regs. ; art.  1870-3,  Bu.  S.  & A.  Manual,  defining  “perma- 
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nent  change  of  station”;  and  par.  4-4,  Navy  Travel  Instructions,  defining  and 
differentiating  “home  yard”  and  “home  port”  of  vessel). 


WITNESSES:  impeachment — laying  foundation  for;  scope  of  cross  examina- 
tion ; prejudicial  error  ; new  trial. 

A prosecution  witness,  upon  whom  the  accused  was  alleged  to  have  committed 
sodomy,  testified  on  cross-examination  with  reference  to  the  alleged  act,  as  follows : 

“48.  Q.  When  you  went  to  report  this  to  the  commanding  officer  you  made 
certain  statements,  didn’t  you? 

“A.  Yes ; I did. 

“49.  Q.  Did  you  know  those  statements  are  down  in  writing? 

“A.  I realize  that.  * * * 

“50.  Q.  You  made  the  statement  that  you  did  not  know  what  transpired  in 
that  room?  Is  that  correct? 

“A.  I don’t  think  I made  that  statement. 

“51.  Q.  You  don’t  think  you  made  that  statement? 

“A.  I am  quite  sure  I did  not  make  the  statement  that  I did  not  know  what 
transpired. 

“52.  Q.  Did  you  make  a statement  in  substance  to  that,  meaning  by  that, 
in  those  words  or  having  the  same  meaning,  you  were  very,  very  hazy  about 
what  transpired  in  that  room?” 

The  last  question,  above  quoted,  was  objected  to  by  the  judge  advocate  on 
the  grounds  that  “it  was  incompetent,  irrelevant,  [P.  15]  and  immaterial,  and 
had  no  bearing  on  the  issues  of  the  trial.”  The  objection  was  sustained.  The 
witness  had  previously  testified  on  direct  examination  that  the  accused  com- 
mitted sodomy  upon  him,  as  charged  in  the  specification.  It  was  evident  from 
the  line  of  questions  preceding  the  one  objected  to  that  it  was  the  intention 
of  the  accused  to  attack  the  credibility  of  the  witness.  The  defense  at  the 
time  objection  was  interposed  by  the  judge  advocate  was  proceeding  in  the 
proper  manner  to  lay  the  foundation  for  impeaching  the  witness  (sec.  516, 
N.  C.  & B.),  and  it  was  prejudicial  error  on  the  part  of  the  court  to  sustain 
the  objection  of  the  judge  advocate.  (See  in  this  connection  C.  M.  O.’s  30, 
1918,  p.  23;  1,  1923,  p.  10;  12,  1930,  p.  19;  and  7,  1934,  p.  5.)  This  ruling  of 
the  court  prevented  the  accused  from  laying  the  foundation  for  impeaching 
testimony  which,  if  believed,  would  have  tended  to  discredit  the  prosecution’s 
principal  witness.  With  respect  to  this  point  the  court  in  Heard  v.  United  States 
(255  Fed.  829,  832)  stated : 

“A  full  cross-examination  of  a witness  upon  the  subjects  of  his  exam- 
ination in  chief  is  the  absolute  right,  not  the  mere  privilege  of  the  party 
against  whom  he  is  called,  and  a denial  of  this  right  is  a prejudicial  and 
fatal  error.  It  is  only  after  the  right  has  been  substantially  and  fairly 
exercised  that  the  allowance  of  cross-examination  becomes  discretionary.” 

Also  in  Cossaek  v.  United  States  (63  Fed.  (2d)  511,  516),  where  the  accused 
was  denied  the  opportunity  of  laying  the  foundation  for  impeaching  testimony, 
the  court  said : 

“Such  refusal,  we  believe,  deprived  the  appellant  of  the  complete  oppor- 
tunity of  presenting  his  case,  and  therefore  fell  short  of  the  Anglo-Saxon 
conception  of  a fair  trial.” 

The  record  further  disclosed  that  the  judge  advocate,  while  a witness  for 
the  defense,  was  asked,  in  effect,  if  the  statement  made  by  the  prosecution 
witness  shortly  after  he  registered  his  complaint  against  the  accused  involved 
any  testimony  bearing  on  the  case.  The  court  sustained  the  judge  advocate’s 
objection  to  this  question.  Thus  the  defense  was  again,  by  the  erroneous  rulings 
of  the  court,  prevented  from  showing  the  nature  of  the  contents  of  a prior 
written  statement  by  the  prosecution  witness  which  might  have  tended  to  dis- 
credit him. 

Held,  that  the  substantial  rights  of  the  accused  were  prejudiced  by  the  erro- 
neous rulings  of  the  court,  as  set  forth  above.  The  accused  was  afforded  an 
opportunity  to  request  a new  trial  in  accordance  with  the  provisions  of  section 


2030  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  37 
[C.  M.  O.  No.  6—1936] 

741  (g),  Naval  Courts  and  Boards  (File:  MM-Dodge,  Allen  H/A17-20  (360323), 
May  13  and  15,  1936). 


C.  M.  0.  6—1936 

LP.  3]  ADJUSTED  COMPENSATION:  “home  service  not  with  troops’* 

CONSTRUED. 

During  the  World  War  an  officer  of  the  Naval  Reserve  Force  performed  duties 
in  connection  with  the  establishment  and  operation  of  a convoy  office  on  shore 
at  Norfolk,  Va.  (additional  duties:  cooperating  with  British  convoy  officer, 
Norfolk,  Va. ; in  charge  of  school  in  antisubmarine  warfare  for  merchant  officers) , 
and  as  aide  on  the  staff  of  the  American  convoy  officer,  New  York. 

Held,  that  the  foregoing  duties  were  “service  not  with  troops”  within  the 
meaning  of  the  World  War  Adjusted  Compensation  Act  of  May  19,  1924  (sec. 
202  (e)  ; 38  U.  S.  C.  602  (e) ),  which  provides  that  in  computing  adjusted-service 
credit  no  allowance  shall  be  made  to  “any  commissioned  or  warrant  officer 
performing  home  service  not  with  troops  and  receiving  commutation  of  quarters 
or  of  subsistence — for  the  period  of  such  service”  (File:  00/L13-2  (23)  (860331), 
June  25, 1936,  citing  Navy  Dept.  File  29460-5,  Aug.  1,  1924 ; C.  M.  O.’s  8,  1925,  p.  8 ; 
1,  1928,  p.  20;  6,  1931,  p.  18;  3,  1932,  p.  13). 


CHARGES  AND  SPECIFICATIONS:  multiplicity  of  specifications — receiv- 
ing STOLEN  PROPERTY  ; THEFT  ; INCONSISTENT  FINDINGS. 

Accused  was  convicted  by  summary  court  martial  of  two  specifications,  the 
first  of  which  alleged  receiving  stolen  government  property  (commissary  stores), 
and  the  second  of  which  alleged  theft  of  Government  property  (commissary 
stores).  The  evidence  showed  that  both  specifications  were  based  upon  the 
same  circumstances  and  were  so  drawn  as  to  provide  for  the  exigencies  of  proof. 
Held,  that  conviction  upon  both  specifications  could  not  be  sustained,  since  it 
was  obvious  that  the  accused  could  not  be  guilty  of  receiving  stolen  property 
and  also  of  theft  of  the  same  property  (C.  M.  O.  10,  1925,  p.  18).  In  view  of 
the  fact  that  the  accused  pleaded  guilty  to  the  first  specification,  the  finding 
on  the  second  specification  alleging  theft  was  set  aside  (File:  MM-Mason, 
Claude  A/A17-21  (360429),  Apr.  29  and  June  22,  1936). 


CIVILIAN  CONSERVATION  CORPS : jurisdiction  of  army  boards  in  cases 

OF  NAVAL  RESERVE  OFFICERS. 

An  Army  board  of  inquiry  convened  under  an  erroneous  interpretation  of 
a War  Department  order  relating  to  the  Officers’  Reserve  Corps,  found  that 
an  officer  on  duty  with  the  Civilian  Conservation  Corps  “is  unsuited  to  remain 
an  officer  in  the  United  States  Naval  Reserve  and  should  be  discharged  there- 
from.” Held,  that  this  finding  is  of  no  legal  consequence  in  that  it  pertains  to  a 
matter  under  the  jurisdiction  of  the  Navy  [P.  4]  Department.  However,  con- 
sidering the  board  as  a fact-finding  body  for  administrative  purposes  only, 
further  held,  that  the  Secretary  of  the  Navy  may  utilize  its  proceedings  in  the 
exercise  of  his  discretionary  powers  pertaining  to  the  discharge  of  officers 
of  the  Naval  Reserve  (File:  00-P>arden,  Harold  E/A17-24  ( 360606),  June  19, 
1936,  citing  art.  H-1606,  Bu.  Nav.  Manual ; see  also  C.  M.  O.  11,  1933,  p.  11). 


CLEMENCY : recommendation  inconsistent  with  finding. 

The  following  recommendation  to  clemency  was  signed  by  all  members  of  a 
general  court  martial  which  found  the  accused  guilty  of  “neglect  of  duty”: 

“In  the  opinion  of  the  court,  the  integrity  of  the  accused  has  not  been 
reflected  upon  by  the  evidence.  Furthermore  the  evidence  brought  out  the 
fact  that  the  duties  required  of  the  accused  were  impossible  of  complete 
fulfillment  without  additional  commissioned  assistance,  which  fact  the  evi- 
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deuce  further  shows  substantiated  by  the  present  organization  of  the  post- 
exchange  personnel.  * * *” 

In  connection  with  the  foregoing,  remarked  that  a recommendation  to  clem- 
ency is  not  part  of  the  finding  of  a court  martial,  being  the  act  of  the  mem- 
bers rather  than  of  the  court  itself.  Accordingly,  facts  stated  in  a unanimous 
recommendation  to  clemency  which  appear  to  be  inconsistent  with  the  finding, 
in  that  they  indicate  doubt  as  to  the  guilt  of  the  accused,  are  not  to  be  taken 
as  nullifying  the  finding  although  such  facts  may  be  made  the  basis  for  setting 
aside  the  finding  (34  Op.  Atty.  Gen.  5,  9;  L.  R.  N.  A.,  1929  Supp.,  pp.  187, 
213;  C.  M.  O.’s  6,  1934,  p.  10;  11,  1934,  p.  5;  114,  1918,  p.  28).  However,  it 
appearing  in  the  case  presented  that  the  statement  in  the  recommendation 
which  related  to  the  duties  of  the  accused  could  only  have  had  reference  to 
certain  specifications  which  were  found  not  proved,  held  that  there  was  no  rea- 
son to  disturb  the  finding  of  the  court  or  to  consider  clemency  insofar  as  con- 
cerned this  part  of  the  recommendation  (File:  OO-Dow,  Oliver  A/A17-20 
(360501),  May  25  and  June  1,  1936;  for  other  facts  in  this  case  see  ante,  p.  2). 


COURT:  JUDGE  OF  FACT. 

An  enlisted  man  was  found  guilty  by  summary  court  martial  of  using  abusive 
and  threatening  language  toward  his  superior  officer.  The  immediate  superior 
in  command  approved  the  proceedings,  but  disapproved  the  finding  and  sentence 
for  the  reason  that  there  was  “not  sufficient  evidence  to  sustain  a conviction 
or  to  dissipate  the  possibility  of  the  existence  of  reasonable  doubt  as  to  the 
guilt  of  the  accused.” 

The  record  of  proceedings  contained  clear  and  unequivocal  testimony  by  the 
petty  officer,  toward  whom  the  abusive  and  threatening  language  was  alleged 
to  have  been  spoken,  to  the  effect  that  this  language  was  spoken  to  him  by  the 
accused  at  [P.  5]  the  time  and  place  alleged  in  the  specification  and  there 
was  corroborative  evidence  tending  to  show  the  motive  of  the  accused  for 
the  act. 

Held  that  the  conflicting  testimony  introduced  by  the  defense  in  this  case 
presented  a question  of  fact  for  the  court,  rather  than  the  reviewing  authority, 
to  determine  (File:  MM-Kinney,  Robert  C/A17-21  (360609),  June  9 and  22, 
1936,  citing  N.  C.  & B.,  secs.  523,  524,  and  741  (c)  ; C.  M.  O.’s  4,  1930,  p.  7;  10, 
1931,  p.  15 ; 7,  1932,  p.  14 ; 4,  1935,  p.  5) . 


DESERTERS : forfeiture  of  pay — indebtedness  due  united  states. 

Comptroller  General’s  Decision — Digest  by  Navy  Department : 

Pay  forfeited  by  desertion  does  not  necessarily  include  the  entire  amount 
due  the  deserter ; there  must  be  deducted  before  the  forfeiture  is  made  all 
indebtedness  due  the  United  States.  Accordingly,  where  there  was  due  a 
deserter  an  amount  more  than  sufficient  to  cover  a shortage  in  his  accounts, 
under  radio  bond,  held  that  it  would  not  be  necessary  to  take  action  against  the 
surety  company  on  his  bond  (Comp.  Gen.  dec.  A-74579,  June  10,  1936;  Navy 
Dept.  File  MM-Dukes,  Robt.  S/L13-1  (350122)). 


NAVAL  COURTS  AND  BOARDS:  failure  to  observe;  letter  of  admonition. 

Where  a deck-court  specification  was  fatally  defective  in  that  its  entire 
wording  was  “Absent  without  leave  from  proper  authority,”  the  Judge  Advocate 
General,  with  the  approval  of  the  Secretary  of  the  Navy,  remarked: 

“The  so-called  specification  * * * in  this  case  in  its  nonconformity 

with  the  rudimentary  requirements  of  Naval  Courts  and  Boards  indicates 
an  almost  complete  failure  on  the  part  of  the  convening  authority,  who 
also  acted  as  deck-court  officer,  to  make  use  of  the  guidance  and  instructions 
contained  in  that  publication.” 

A letter  of  admonition  was  addressed  by  the  Secretary  of  the  Navy  to  the 
officer  concerned  and  a copy  placed  with  his  official  record  (File:  MM-Williams, 
Raymond  R/A17-22  ( 360320),  Mar.  20,  Apr.  13,  and  June  10,  1936). 
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NAVAL  RESERVE  OFFICERS’  TRAINING  CORPS : status  of  students 

WHILE  ON  CRUISES  IN  NAVAL  VESSELS;  (a)  INFRACTIONS  OF  DISCIPLINE;  (ft) 

SERIOUS  OFFENSES  ; (c)  APPLICATION  OF  NAVY  REGULATIONS  AND  BUREAU  MANUALS  J 

(d)  INJURY  OR  SICKNESS  NOT  IN  LINE  OF  DUTY. 

(а)  Iii  connection  with  Reserve  Officers’  Training  Corps  camps  the  Secretary 
of  War  is  expressly  authorized  to  prescribe  regulations  for  the  government  of 
such  camps  by  section  47a  of  the  National  Defense  Act  of  June  3,  1916,  as 
amended  (10  U.  S.  C.  441).  This  section  is  specifically  made  applicable  to  the 
Naval  Reserve  Officers’  Training  Corps  by  act  of  March  4,  1925  (43  Stat.  1276). 
Held  that  these  enactments  authorize  [P.  6]  the  Secretary  of  the  Navy  to 
make  regulations  governing  the  cruises  of  Naval  Reserve  Officers’  Training 
Corps  units.  However,  as  members  of  such  units  are  civilians  and  not  persons 
in  the  naval  service  (citing  C.  M.  O.  12,  1934,  p.  11),  further  held  that  regula- 
tions thus  authorized  cannot  provide  for  punishments  as  such,  but  may  legally 
provide  for  such  administrative  action  as  necessary  to  maintain  discipline  and 
prevent  disorder,  such  as  restriction  to  ship  when  in  port,  or  the  confinement  of 
offenders  if  necessary,  in  addition  to  the  dropping  of  students  from  the  course 
in  naval  science  and  tactics  for  cause,  as  a disciplinary  measure,  in  accordance 
with  existing  regulations  (art.  508,  Regulations  for  Administration  and  Train- 
ing, Naval  Reserve  Officers’  Training  Corps,  1935). 

Remarked  that  officers  in  command  of  vessels  engaged  in  conducting  cruises 
for  Naval  Reserve  Officers’  Training  Corps  units  have  at  least  as  much  authority 
for  the  maintenance  of  discipline  of  members  of  these  units  while  on  board  as 
was  formerly  possessed  by  officers  of  the  Navy  in  command  of  vessels  conducting 
cruises  for  the  Naval  Militia  when  not  called  into  the  service  of  the  United 
States.  As  to  the  latter  it  was  held  that  such  commanding  officers  had  full 
authority  to  enforce  any  orders  affecting  the  discipline,  safety,  and  well-being 
of  the  vessel  or  any  part  of  the  armament,  equipment,  or  crew,  and  to  this  end 
might,  if  necessary,  place  members  of  the  Naval  Militia  in  confinement  or  remove 
them  from  the  vessel  under  lawful  regulations  issued  by  the  Navy  Department, 
not  as  punishment,  but  merely  to  maintain  discipline  (citing  Naval  Digest, 
1916,  p.  404). 

(б)  If  a member  of  the  Naval  Reserve  Officers’  Training  Corps  should  be 
guilty  of  breaches  of  discipline  or  misconduct  on  board  ship  of  such  a nature 
as  to  warrant  serious  punishment,  and  constitute  offenses  of  which  the  civil 
authorities  could  take  cognizance,  held  that  any  steps  necessary  for  the  safe- 
keeping of  the  person  concerned  with  a view  to  his  delivery  to  the  civil 
authorities  could  legally  be  taken  by  the  commanding  officer  of  the  vessel. 
Cases  of  this  character  should  promptly  be  reported  to  the  Navy  Department 
for  instructions,  and  the  same  action  should  be  taken  where  offenses  are 
committed  on  shore,  and  the  offenders  returned  aboard  ship. 

(c)  Navy  Regulations  and  Bureau  manuals  are  intended  “for  the  govern- 
ment of  all  persons  attached  to  the  naval  service.”  Although  members  of  the 
Naval  Reserve  Officers’  Training  Corps  units  are  not  persons  in  the  naval 
service,  held  that  commanding  officers  may  legally  enforce  such  Navy  Regula- 
tions and  instructions  contained  in  Bureau  manuals  as  are  necessary  to  be 
applied  for  the  proper  conduct  of  a cruise. 

(d)  By  act  of  April  28,  1928  (10  U.  S.  C.  454),  relating  to  members  of  Re- 
serve Officers’  Training  Corps,  hospitalization  and  medical  treatment  are  limited 
to  persons  “who  suffer  [P.  7]  personal  injury  in  line  of  duty.”  However, 
held  that  members  of  Naval  Reserve  Officers’  Training  Corps  units  who  become 
disabled  through  disease  or  injury  incurred  as  a result  of  misconduct  or  other- 
wise not  in  line  of  duty  while  on  a cruise  should  be  given  necessary  medical 
attention  although  they  have  no  legal  right  thereto.  If  unable  to  be  trans- 
ported to  their  homes  upon  completion  of  the  cruise,  report  should  be  made 
to  the  Navy  Department  for  instructions  with  a view  to  making  such  dispo- 
sition of  them  as  may  be  deemed  proper  (File:  QR4/A4-3  (360417),  June  12, 
1936). 


PUBLIC  PROPERTY : repairs — damage  caused  by  private  parties  ; use  of 

NAVAL  APPROPRIATIONS. 

Where  a seawall  at  a navy  yard  was  damaged  by  a privately  owned  vessel, 
the  Secretary  of  the  Navy  directed  that,  as  suggested  by  the  owners’  attorney, 
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repairs  be  made  by  the  Government  from  naval  appropriations  and  that,  upon 
completion  of  the  work,  steps  be  taken  to  collect  from  the  owners  the  full  cost 
thereof  (File:  NY2/L11-1  (360529),  June  23,  1936). 


RECORD  OF  PROCEEDINGS:  signature  of  president  of  general  court 

MARTIAL— OMISSION  OF. 

Where  the  president  of  a general  court  martial  failed  to  sign  the  record 
of  proceedings  after  the  final  entry  of  adjournment,  attention  was  invited 
to  sections  776  and  885,  Naval  Courts  and  Boards,  but  held  that  the  irregular- 
ity was  not  such  as  prejudiced  any  rights  of  the  accused  or  of  such  a nature 
as  to  invalidate  the  proceedings  of  the  court  (File:  OO-Dow,  Oliver  A/A  1 7-20 
(360501),  May  25  and  June  1,  1936). 


RETIRED  OFFICERS:  status,  where  employed  as  civilian  members  of 

TEACHING  STAFF  AT  NAVAL  ACADEMY;  ACT  OF  JANUARY  16,  1936,  CONSTRUED. 

Comptroller  General’s  Decision — Digest  by  Navy  Department: 

Officers  of  the  Navy,  retired  for  physical  disability  and  entitled  to  retired 
pay,  who  are  employed  as  professors  or  instructors  held  not  civilian  members 
of  the  teaching  staffs  of  the  Naval  Academy  and  Postgraduate  School,  within 
the  meaning  of  the  act  of  January  16,  1936  ( 49  Stat.  1092),  providing  for 
Government  aid  in  the  purchase  of  retirement  annuities  by  civilian  profes- 
sors and  instructors.  (Comp.  Gen.  dec.,  June  16,  1936,  15  Comp.  Gen.  1099, 
wherein  it  is  said  that  “the  retired  officers  so  employed  are  employed  on  a 
civilian  status  or  in  a civilian  capacity,  but  it  is  not  clear  that  they  are 
‘civilian  members  of  the  teaching  staffs’  * * * ” and  that  “it  would  seem 
that  the  statute  by  design  was  intended  to  exclude  retired  officers  who  may 
be  employed  as  civilian  professors  or  instructors  at  the  Naval  Academy. 
* * * That  is,  two  physical  disability  retirements  for  the  same  person 

with  substantial  payments  by  the  United  States  for  each  retirement  [P.  8] 
could  hardly  have  been  the  purpose,  and  the  description  of  the  beneficiaries 
of  the  act,  in  view  of  the  decided  cases,  clearly  excludes  retired  officers  of 
the  Navy.  They  are  not  ‘civilian’  members  of  the  teaching  staffs  of  the  United 
States  Naval  Academy  and  Postgraduate  School.”) 


RETIREMENT:  world  war  officers  specially  commended  by  head  of  execu- 
tive DEPARTMENT;  ACT  OF  MARCH  4,  1925,  CONSTRUED. 

An  act  approved  March  4,  1925,  as  amended  (34  U.  S.  O.  399),  provides  that 
World  War  officers  retired  for  certain  causes  shall  be  advanced  to  higher 
rank  if  they  were  specially  commended  for  their  performance  of  duty  in 
actual  combat  with  the  enemy  “by  the  head  of  the  executive  department  under 
whose  jurisdiction  such  duty  was  performed.”  Construing  this  provision,  held 
that  it  does  not  apply  to  officers  of  the  Navy  or  Marine  Corps  who  were  com- 
mended in  the  field  by  the  citation  of  the  commanding  general  of  the  American 
Expeditionary  Forces  or  other  division  commanding  generals,  even  though 
the  War  Department  because  of  such  citation  subsequently  awarded  them  the 
silver  star  pursuant  to  act  of  July  9,  1918,  as  amended  (10  U.  S.  C.  1412), 
which  provides  that  “for  each  citation  of  an  officer  or  enlisted  man  for  gal- 
lantry in  action,  published  in  orders  issued  from  the  headquarters  of  a force 
commanded  by,  or  which  is  the  appropriate  command  of,  a general  officer,  not 
warranting  the  award  of  a medal  of  honor  or  distinguished-service  cross,  he 
shall  be  permitted  to  wear,  as  the  President  shall  direct,  a silver  star  * * 

Under  this  act  the  award  of  the  silver  star  is  for  a citation,  and  is  not  the 
citation  itself.  In  such  cases,  therefore,  the  citation  is  given  by  the  com- 
manding general  in  the  field,  and  not  by  the  head  of  the  executive  department 
under  whose  jurisdiction  the  duty  covered  by  the  citation  was  performed 
(File:  00/P19-2  ( 360327-1),  June  5,  1936). 


2034  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 
[C.  M.  O.  No.  7—1936] 


RETIRING  BOARDS:  findings — incapacity  “partially”  result  of  an  inci- 
dent OF  THE  SERVICE;  REVISION. 

A naval  retiring  board  found  that  an  officer  of  the  Navy  was  incapacitated 
for  active  service,  that  his  incapacity  was  permanent,  and  was  “partially  the 
result  of  an  incident  of  the  service.” 

Held  that  there  is  no  provision  of  law  under  which  an  officer  may  be  retired 
for  a disability  which  is  “partially”  an  incident  of  the  service.  A retiring 
board  must  arrive  at  a definite  finding  as  to  whether  the  disability  is  or  is  not 
an  incident  of  the  service.  Accordingly,  the  board  was  directed* to  reconvene 
for  the  purpose  of  reconsidering  its  findings  in  this  case  (File:  00 -Barnes, 
Robt.  H/A17-33  (360519),  June  8,  1936,  considering  34  U.  S.  C.  415,  417,  and 
418). 


C.  M.  O,  7—1936 

[P.  2]  Captain  Ramond  J.  Bartholomew,  U.  S.  Marine  Corps,  was  tried  by 
general  court  martial  convened  at  the  Marine  Corps  base,  naval  operating 
base,  San  Diego,  Calif.,  on  May  15,  1936,  by  order  of  the  Secretary  of  the 
Navy,  and  was  convicted  of  the  following  charge:  Knowingly  and  willfully 
applying  to  his  own  benefit  arms  of  the  United  States  furnished  for  the 
naval  service  thereof. 

The  court  sentenced  the  accused  to  be  dismissed  from  the  United  States 
Marine  Corps  and  from  the  United  States  naval  service. 

On  July  20,  1936,  the  Acting  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence. 

On  July  26,  1936,  the  sentence  was  confirmed  by  the  President  of  the  United 
States  (File:  A6-5  (6)/EEl  (360724). 

(For  other  facts  in  this  case,  see  post,  pp.  7,  9,  and  13.) 


Lieutenant  Arthur  F.  Blasiar,  U.  S.  Navy,  was  tried  by  general  court  mar- 
tial convened  on  board  the  U.  S.  S.  Melville , on  May  11,  1936,  by  order  of 
the  commander  Destroyers,  Battle  Force,  United  States  Fleet,  and  convinced 
of  the  following  charges:  (I)  Violation  of  a lawful  regulation  issued  by 
the  Secretary  of  the  Navy  (17  specifications  relating  to  conduct  of  ship’s 
service  activities)  ; and  (III)  Culpable  inefficiency  in  the  performance  of 
duty  (2  specifications,  while  senior  member  of  auditing  board,  neglecting  and 
failing  to  determine  falsity  of  certain  figures  appearing  in  statements  of  ship’s 
service  activities).  He  was  acquitted  of  charge  (II)  Scandalous  conduct 
tending  to  the  destruction  of  good  morals  (2  specifications,  knowingly  and 
willfully  submitting  false  monthly  statements  of  ship’s  service  activities), 
and  was  sentenced  to  lose  100  numbers  in  his  grade. 

On  June  6,  1936,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  July  11,  1936,  the  Acting  Secretary  of  the  Navy  set  aside  the  proceedings 
and  findings  on  charge  III  and  the  specifications  thereunder. 

(For  other  facts  in  this  case,  see  post,  p.  7.) 


Captain  William  H.  Doyle,  U.  S.  Marine  Corps,  was  tried  by  general  court 
martial  convened  at  the  Marine  Corps  base,  naval  operating  base,  San  Diego, 
Calif.,  on  May  28,  1936,  [P.  3]  by  order  of  the  Acting  Secretary  of  the  Navy, 

on  the  following  charges: 

“ Charge  I. — Absence  from  station  and  duty  after'  leave  had  expired. 

“Specification. — In  that  William  H.  Doyle,  now  a captain,  U.  S.  Marine 
Corps,  having,  while  so  serving  with  Company  H,  Second  Battalion,  Sixth 
Marines,  Fleet  Marine  Force,  U.  S.  Marine  Corps  base,  naval  operating 
base,  San  Diego,  California,  been  granted  leave  of  absence  from  his  station 
and  duty  at  said  Marine  Corps  base  to  which  he  had  been  regularly 
assigned,  said  leave  to  expire  at  8 a.  m.  on  April  17,  1936,  did  fail  to 
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return  to  his  station  and  duty  as  aforesaid  upon  the  expiration  of  said 
leave,  and  did  remain  absent  from  the  U.  S.  naval  service,  without  leave 
from  proper  authority,  for  a period  of  about  eleven  hours,  at  the  expira- 
tion of  which  he  returned  to  the  aforesaid  Marine  Corps  base. 

“ Charge  II. — Absence  from  station  and  duty  without  leave. 

Specification. — In  that  William  H.  Doyle,  now  a captain,  U.  S.  Marine 
Corps,  being,  while  so  serving  with  Company  II,  Second  Battalion,  Sixtli 
Marines,  Fleet  Marine  Force,  U.  S.  Marine  Corps  base,  naval  operating 
base,  San  Diego,  California,  on  April  17,  1936,  in  the  status  of  absentee  over 
leave  from  said  Marine  Corps  base,  having  returned  to  said  Marine  Corps 
base  at  or  about  7 p.  m.  on  said  date  from  absence  from  station  and 
duty  after  leave  had  expired  and  not  having  reported  his  return  to  proper 
authority,  as  it  was  his  duty  to  do,  did  at  said  time  on  said  date,  without 
leave  from  proper  authority,  absent  himself  from  his  station  and  duty  at 
said  Marine  Corps  base,  to  which  he  had  been  regularly  assigned,  and 
did  remain  so  absent  from  the  U.  S.  naval  service  for  a period  of  about 
fifteen  hours,  at  the  expiration  of  which  he  surrendered  himself  at  the 
said  Marine  Corps  base  at  the  place  aforesaid. 

The  accused  pleaded  guilty  to  the  first  charge  and  not  guilty  to  the  second 
charge. 

The  court  made  the  following  findings: 

“The  specification  of  the  first  charge  proved  by  plea,  proved  except 
the  word  ‘eleven’  which  word  is  not  proved,  and  for  which  the  court  sub- 
stitutes the  words  ‘twenty  six’  which  words  are  proved. 

“And  that  the  accused,  William  H.  Doyle,  captain  U.  S.  Marine  Corps, 
is  of  the  first  charge  guilty. 

“The  specification  of  the  second  charge  not  proved. 

“And  that  the  accused,  William  H.  Doyle,  captain  U.  S.  Marine  Corps, 
is  of  the  second  charge  not  guilty;  and  the  [P.  4]  court  does  therefore 
acquit  the  said  William  H.  Doyle,  captain  U.  S.  Marine  Corps,  of  the 
second  charge.” 

The  accused  was  sentenced  to  lose  25  numbers  in  his  grade. 

On  July  10,  1936,  the  court  reconvened  for  the  purpose  of  reconsidering  its 
findings  on  the  first  charge  and  specification  thereunder,  and  the  sentence, 
pursuant  to  order  of  the  Acting  Secretary  of  the  Navy,  dated  June  22,  1936, 
which  read  in  part: 

“The  court  not  having  found  the  accused  guilty  of  the  second  charge 
in  a less  degree  than  charged,  namely,  guilty  of  absence  from  station  and 
duty  after  leave  had  expired  (N.  C.  & B.,  1923,  sec.  248)  but,  on  the  other 
hand,  having  acquitted  him  of  the  second  charge,  it  follows  that  such 
action  also  operates  as  an  acquittal  of  the  offense'  of  less  degree  (13 
Op.  Atty.  Gen.  459;  L.  R.  N.  A.,  1921,  p.  988;  Grafton  v.  TJ.  S.,  206  U.  S. 
333,  350;  L.  R.  N.  A.,  1921,  p.  120).  It  was,  therefore,  inconsistent  with 
such  acquittal  to  include  the  period  of  time  of  absence  alleged  in  the 
second  charge  and  specification  in  the  findings  on  the  first  charge  and 
specification.” 

In  revision,  the  court  “decided  to  revoke  its  former  finding  on  the  specifica- 
tion of  the  first  charge”  and  to  substitute  therefor  the  following  finding: 
“The  specification  of  the  first  charge  proved  by  plea.”  It  further  “decided 
respectfully  to  adhere  to  its  former  sentence.” 

On  July  29,  1936,  the  Acting  Secretary  of  the  Navy  approved  the  proceedings, 
findings  on  charge  I and  the  specification  thereunder,  and  the  sentence,  and 
disapproved  the  findings  on  charge  II  and  the  specifications  thereunder. 

( For  other  facts  in  this  case,  see  post,  p.  5. ) 


[P.  5]  ABSENCE:  unauthorized — termination  of;  return  to  station  with- 
out REPORTING. 

ACQUITTAL : disapproved — not  in  accordance  with  evidence. 

An  officer  of  the  Marine  Corps  was  found  guilty  of  “Absence  from  station  and 
duty  after  leave  had  expired”  and  was  acquitted  of  “Absence  from  station 
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and  duty  without  leave.”  The  evidence  showed  that  his  leave  expired  at  eight 
o’clock  in  the  morning  and  that  he  returned  to  his  station  at  about  seven  o’clock 
in  the  evening  of  the  same  day,  at  which  time  he  visited  his  office  without  making 
any  report  of  his  return,  and  departed  without  requesting  or  receiving  permission. 
He  then  remained  absent  from  his  station  until  about  ten  o’clock  the  next  morning, 
when  he  returned  and  made  his  presence  known  to  proper  authority.  Held  that 
the  return  of  the  accused  to  his  station  in  the  first  instance,  although  without 
actually  reporting  his  return  to  one  empowered  to  acknowledge  such  report, 
placed  him  immediately  under  the  command  and  jurisdiction  of  his  commanding 
officer,  necessitating  that  he  obtain  permission  before  again  leaving  his  station 
and  duty,  and  his  departure  without  such  permission  created  a status  of  absentee 
from  station  and  duty  without  leave  (citing  C.  M.  O.  7,  1928,  pp.  6-8).  Further 
held  that  the  finding  of  not  guilty  on  the  second  charge  was  not  in  accordance  with 
the  evidence.  Accordingly,  the  said  finding  was  disapproved  by  the  Acting  Secre- 
tary of  the  Navy  (File : OO-Doyle,  Wm.  H/A17-20  (360427),  July  23  and  29,  1936; 
for  other  facts  in  this  case,  see  ante,  pp.  2-4). 


ARGUMENTS  : counsel  for  accused,  after  plea  of  guilty. 

Counsel  before  a general  court  martial  presented  an  argument  after  accused 
had  pleaded  guilty,  no  evidence  having  been  submitted  by  either  side.  Held  that 
it  was  improper  to  state  in  an  argument  any  fact  as  to  which  there  had  been  no 
evidence  (sec.  669,  N.  C.  & B.).  If  counsel  desired  that  the  court  consider  the 
facts  presented  in  his  argument,  he  should  have  called  the  accused  or  other  wit- 
ness, who  could  testify  to  such  facts,  as  a [P.  6]  character  witness  in  miti- 
gation after  the  findings  had  been  reached  (File:  MM-Schnemann,  Lester 
P/A17-20  (360623),  July  23  and  31,  1936,  citing  secs.  344  and  881  (a),  N.  C.  & B.). 


ARGUMENTS : judge  advocate  and  accused' — record  of  proceedings  failing  to 

CONTAIN  ENTRY  IN  RE. 

The  record  of  proceedings  of  a general  court  martial  failed  to  show  that  the 
judge  advocate  or  the  accused  was  afforded  an  opportunity  to  present  an  argu- 
ment before  submitting  his  case  to  the  court.  While  entries  should  appear  on 
the  record  to  the  effect  that  such  opportunity  was  afforded  to  each  party,  held 
that  the  omission  thereof,  although  irregular,  did  not  invalidate  the  proceedings 
(File:  MM-Estridge,  Clarence  D/A17-20  ( 360612),  June  27  and  July  6,  1936. 
citing  C.  M.  O.  8,  1928,  p.  11). 


BOARDS  OF  INQUEST : jurisdiction  ; coast  guard  officer. 

A Coast  Guard  officer  died  at  the  naval  air  station,  San  Diego,  Calif.  A board 
of  inquest  was  convened  by  the  commandant,  eleventh  naval  district,  to  inquire 
into  and  report  upon  the  circumstances  attending  his  death.  Held  that  the 
proceedings  and  opinion  of  the  board  were  legal,  subject  to  the  comment  that,  as 
the  deceased  was  not  a member  of  the  naval  service,  any  opinion  regarding  line  of 
duty  or  misconduct  was  inappropriate  (File : OO-Stone,  Elmer  F/A17-27  (360525), 
July  14  and  23,  1936). 


BOARDS  OF  INVESTIGATION : civilian  witness — rights  of. 

A civilian  was  called  as  a witness  by  a board  of  investigation  convened  to 
inquire  into  an  automobile  accident  at  the  Navy  Yard,  Philadelphia.  Prior  to 
taking  the  stand  as  a witness  he  was  notified  that  the  board  considered  him  an 
interested  party.  In  view  of  the  fact  that  this  witness  was  named  in  the  precept 
as  the  alleged  driver  of  the  automobile  involved  in  the  collision,  held  that  he  should 
have  been  notified  at  the  outset  of  his  status  as  an  interested  party  and  should  have 
been  accorded  the  privileges  prescribed  by  Naval  Courts  and  Boards  (sec.  1077, 
note  34;  File:  NY4/A17-25  (360609),  June  22  and  July  21,  1936). 
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BOARDS  OF  INVESTIGATION : defendants — rights  to  be  accorded. 

A chief  petty  officer  was  designated  as  a defendant  by  a board  of  investigate >i 
after  he  had  been  called  as  a witness  by  the  recorder  and  given  evidence  Inci  In 
mating  himself.  The  circumstances  were  such  that  he  should  have  been  named 
as  a defendant  in  the  precept.  Held  that  this  procedure  violated  the  provisions- 
of  section  1121,  Naval  Courts  and  Boards  (File:  NX7/A17-25  (360624),  Jun<  ,* 
and  July  23,  1936) . 


BOARDS  OF  INVESTIGATION : reporter — failure  to  administer  oath  to. 

In  reviewing  the  record  of  proceedings  of  a board  of  investigation,  attention 
was  invited  to  the  fact  that,  although  the  board  was  empowered  to  and  did 
administer  oaths,  the  reporter  [P.  7]  was  not  sworn  as  required  by  Naval 
Courts  and  Boards  (sec.  1177,  note  19;  File:  NY3/A17-25  (360612),  June  25 
and  July  16,  1936). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to  allegj 

AN  OFFENSE — CULPABLE  INEFFICIENCY  IN  PERFORMANCE  OF  DUTY. 

Two  specifications  preferred  under  the  charge  “Culpable  inefficiency  in  the 
performance  of  duty”  alleged  neglect  and  failure  on  the  part  of  the  accused, 
as  senior  member  of  an  auditing  board,  to  determine  that  certain  figures  appear- 
ing on  two  different  occasions  in  statements  of  the  ship’s  service  activities 
were  false,  although  it  was  not  alleged  in  either  specification  that  the  said 
figures  were,  in  fact,  false.  Unless  the  figures  referred  to  were  in  fact  false, 
the  accused,  no  matter  how  diligent  in  his  duties,  could  not  very  well  determine 
their  falsity.  Held,  that  these  two  specifications  were  fatally  defective  in  that 
an  essential  element  of  the  offenses  intended  to  be  charged,  namely,  an  allega- 
tion that  the  figures  were  in  fact  false,  was  omitted.  Accordingly,  the  proceed- 
ings and  findings  on  the  charge  and  specifications  thereunder  were  set  aside 
(File:  OO-Blasiar,  Arthus  F/A17-20  ( 360606),  July  6 and  11,  1936,  citing  secs. 
198  and  210,  N.  C.  B. ; C.  M.  O’s  10,  1925,  p.  17,  9,  1930,  p.  8,  4,  1932,  p.  12, 
and  2,  1936,  p.  3;  United  States  v.  Hess,  124  U.  S.  483;  for  other  facts  in  this 
case,  see  ante,  p.  2). 


CHARGES  AND  SPECIFICATIONS:  specification  defective;  surplusage: 

DUPLICITY. 

Accused  objected  to  the  following  specification  on  the  grounds  that  it  con- 
tained surplusage  and  was  uncertain  and  duplicitous : 

“In  that  Ramond  J.  Bartholomew,  now  a captain,  U.  S.  Marine  Corps, 
while  so  serving  as  commanding  officer  of  Company  D,  First  Battalion, 
Fourth  Marines,  then  stationed  at  Shanghai,  China,  did,  on  or  about  June 
8,  1935,  wilfully,  knowingly,  and  without  proper  authority  apply  to  his 
own  benefit  a certain  pistol,  to  wit,  Colt  automatic  pistol  number  six  two 
two  seven  nine  five,  arms  of  the  United  States  furnished  for  the  naval 
service  thereof,  by  taking  and  causing  to  be  taken  said  pistol  from  the 
storeroom  of  said  Company  D without  giving  a receipt  therefor  and  by 
retaining  said  pistol  in  his  possession  upon  his  transfer  from  Shanghai, 
China,  to  the  United  States,  for  the  purpose  and  with  the  intent  of  con- 
cealing the  loss  of  a certain  pistol  theretofore  issued  to  and  lost  by  the 
said  Bartholomew  and  of  thereby  avoiding  reimbursing  the  United  States 
the  value  thereof,  and  he,  the  said  Bartholomew,  did  so  retain  said  pistol 
number  six  two  two  seven  nine  five  in  his  possession  until  directed  on  or 
about  February  13,  1936,  by  the  commanding  officer,  U.  S.  Marine  Corps 
base,  naval  operating  base,  San  Diego,  California,  [P.  8]  to  turn  said 
pistol  number  six  two  two  seven  nine  five  in  to  the  post  quartermaster  at 
said  Marine  Corps  base.” 

Held,  that  the  objection  was  properly  overruled  by  the  court.  It  is  per- 
missible for  a specification  to  recite  aggravating  circumstances  (citing  N.  C 
& B.,  sec.  202;  C.  M.  O.  3,  1931,  pp.  20-21),  and  surplusage,  even  when  it  does 
exist,  does  not  vitiate  that  which  in  other  respects  is  good  and  valid  (citing 
219891— 40— vol.  2 58 
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N.  C.  & B.,  secs.  208  and  209;  C.  M.  O’s  2,  1921,  p.  19,  and  9,  1925,  p.  9). 
Nor  is  the  specification  in  this  case  duplicitous  (citing  N.  C.  & B.,  secs.  208 
and  209;  File:  OO-Bartholomew,  Ramond  J/A17-20  (360328),  July  8 and  20, 
1936). 


COMPTROLLER  GENERAL : jurisdiction — losses  due  to  appreciation  op  for- 
eign CURRENCIES. 

The  act  of  March  26,  1934  ( 48  Stat.  466;  5 U.  S.  C.  118c)  authorizes  appro- 
priations “to  enable  the  President,  in  his  discretion  and  under  such  regulations 
as  he  may  prescribe  and  notwithstanding  the  provisions  of  any  other  act,”  to 
meet  losses  sustained  by  officers  of  the  United  States  while  in  service  in  foreign 
countries  due  to  the  appreciation  of  foreign  currencies  in  their  relation  to  the 
American  dollar,  with  a proviso  that  such  action  as  the  President  may  take 
“shall  be  binding  upon  all  executive  officers  of  the  Government.” 

The  Attorney  General  has  held  that  what  constitutes  losses  within  the  mean- 
ing of  the  statute,  above  cited,  “is  a matter  solely  for  the  determination  of  the 
President”  (Op.  Atty.  Gen.  to  President,  Sept.  14,  1934). 

Regulations  issued  by  the  President  (Ex.  Or.  No.  6657-A,  Mar.  27,  1934,  as 
amended  by  Ex.  Or.  No.  6928,  Dec.  24,  1934)  require  that  losses  be  computed 
on  the  basis  of  fixed  rates  prescribed  therein  and  designated  as  “basic  rates” 
for  foreign  currencies,  whereas  the  Comptroller  General’s  decisions  provide  for 
computing  losses  for  maintenance  allowance  by  naval  attaches  on  the  basis  of 
the  actual  cost  rates  for  foreign  currencies  under  some  conditions  and  at  basic 
rates  under  others,  the  cost  rates  being  different  from  the  basic  rates  pre- 
scribed by  the  President.  (See  14  Comp.  Gen.  535,  Jan.  11,  1935.) 

Held,  that  decisions  of  the  Comptroller  General,  so  far  as  they  relate  to  the 
computation  of  losses  on  exchange  with  respect  to  the  maintenance  allowance 
of  naval  attaches,  pertain  to  a matter  not  under  his  jurisdiction  but  which 
is,  by  act  of  March  26,  1934,  supra,  within  the  exclusive  province  of  the  Presi- 
dent to  determine;  that  his  said  decisions  are  accordingly  without  legal  force 
and  effect;  and  that  they  are  furthermore  in  conflict  with  the  President’s 
action  as  embodied  in  Executive  Order  No.  6657-A,  supra,  as  amended  (File: 
P16-3  (9)/L16  (360702),  July  29,  1936). 


[P.  9]  DECK  COURT  APPEAL : findings  set  aside — insufficient  evidence  ; 

AFFRAY. 

Review  of  deck-court  conviction  of  affray  in  accordance  with  Naval  Courts  and 
Boards  (secs.  141  and  984,  note  18).  Testimony  established  that  only  witness 
called  was  the  man  wTitli  whom  accused  was  alleged  to  have  engaged  in  fighting ; 
witness  testified  to  a fight  but  did  not  implicate  accused  as  one  of  the  persons 
engaged  therein ; evidence  showed  that  the  accused  was  at  most  an  accomplice 
of  another  enlisted  man  who  was  subsequently  acquitted  of  a similar  offense 
growing  out  of  the  same  occurrence.  Accordingly,  finding  and  sentence  set  aside 
(File:  MM-Sandrowski,  Chester  A/A17-22  (360610),  July  14  and  28,  1936). 


DISBURSING  OFFICERS  : relief  of,  for  deficiency  in  accounts  ; withholding 

compensation. 

The  law  is  mandatory  that  the  pay  of  an  officer  of  the  Supply  Corps  be  with- 
held in  cases  coming  within  the  provisions  of  section  1766,  Revised  Statutes 
(5  U.  S.  C.  82).  No  discretion  in  such  cases  is  vested  in  any  officer  of  the  Gov- 
ernment to  modify  the  statutory  requirements.  Accordingly,  the  request  of  an 
officer  of  the  Supply  Corps  on  the  retired  list  that  he  be  authorized  to  continue 
to  draw  pay  until  such  time  as  his  surety  refused  to  make  an  adjustment  or 
until  judgment  was  obtained  in  the  courts  was  not  approved  (File:  00/L16-4 
(340517-1),  July  20,  1936;  for  circumstances  in  this  case,  see  C.  M.  O.  2,  1936, 
p.  5). 
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EVIDENCE:  estoppei>— inconsistent  positions  assumed  by  accused  in  be  ad- 
missibility of  correspondence. 

Accused  contended  in  an  appeal  brief  that  a general  court  martial  erred  in 
overruling  his  objection  to  the  introduction  in  evidence  of  certain  papers  on  the 
ground  that  the  corpus  delicti  had  not  been  established.  It  appeared  that  the 
judge  advocate  had  offered  in  evidence  a single  document  which  was  clearly 
admissible,  but  that  the  accused  insisted  that  such  be  offered  in  conjunction  with 
other  correspondence  not  theretofore  produced  by  the  judge  advocate  and  which 
did  contain  prejudicial  statements.  As  a result  the  judge  advocate  produced 
the  other  correspondence  referred  to  and  the  court  received  it  all  in  evidence. 
The  accused  was  thus  responsible  for  all  the  papers  being  offered  and  received 
in  evidence  at  the  same  time.  Accordingly,  held,  that  he  could  not  afterward 
be  heard  to  contend  that  the  court  erred  in  receiving  some  of  the  papers  out  of 
turn.  Further  held,  that  the  error,  if  any,  was  not  prejudicial,  as  the  accused 
subsequently  took  the  stand  and  testified  as  to  the  matter  contained  in  the 
correspondence  (File:  OO-Bartholomew,  Ramond  J/A17-20  (360328),  July  8 
and  20,  1936). 


IP.  10]  LANDS:  accretion — rights  of  riparian  owners;  naval  reservation, 

SACKETTS  HARBOR,  N.  Y. 

In  connection  with  the  question  of  locating  the  east  boundary  line  of  the 
naval  reservation,  Sacketts  Harbor,  N.  Y.,  the  shore  line  of  which  is  bounded 
by  Lake  Ontario,  held: 

(1)  Title  to  the  beds  of  navigable  waters  is  vested  in  the  respective  States, 
and  the  extent  and  nature  of  riparian  rights  are  to  be  determined  by  the  law 
of  the  State,  subject  to  the  authority  of  Congress  under  the  Constitution  (citing 
Town  of  Brookhaven  v.  Smith,  188  N.  Y.  74,  80  N.  E.  665 ; Philadelphia  Co.  v. 
Stimson,  223  U.  S.  605,  632). 

(2)  Under  the  doctrine  of  accretion,  imperceptible  alluvion  belongs  to  the 
owner  of  the  land,  whether  bounding  on  tide  or  on  fresh  water  (citing  Shively 
v.  Bowlhy,  152  U.  S.  1 ; In  re  City  of  Buffalo,  206  N.  Y.  310,  99  N.  E.  850,  852 ; 
1 Farnham  on  Waters  and  Water  Rights,  329,  sec.  72). 

(3)  If  the  areas  of  the  original  site  of  this  reservation  and  the  adjoining 
privately  owned  lands  have  increased  by  accretion  or  reliction,  that  is,  by 
natural  imperceptible  action  of  the  waters  of  Lake  Ontario,  the  United  States 
as  a riparian  owner  is  vested  with  title  to  the  accreted  area  in  front  of  its 
lands,  and  the  private  owners  of  adjoining  lands  are  equally  entitled  to  their 
proportionate  share  of  the  accretions  as  riparian  owners. 

(4)  In  apportioning  these  riparian  rights,  the  object  to  be  kept  in  view  is  so 
to  extend  the  lateral  lines  of  adjoining  owners  of  upland  as  to  secure  to  each 
rights  appropriate  to  and  over  an  area  proportioned  in  extent  to  his  shore 
lines — which  may  be  equitably  accomplished  by  running  a perpendicular  from 
the  intersection  of  the  upland  boundary  line  with  the  high  water  mark  to  a 
theoretical  base  line. 

(5)  It  appearing  that  the  general  course  of  the  shore  of  this  reservation,  as 
of  1859  and  at  present,  is  a concave  curve,  under  the  general  rule  the  division 
is  along  a perpendicular  from  the  intersection  of  the  upland  boundary  lines 
between  the  parties,  wTith  the  high-water  mark  to  a base  line  drawn  across 
the  mouth  of  the  curve  (citing  Rochester  v.  Barney,  169  Atl.  45,  47).  Each 
party  thus  receives  a fair  share  of  the  outward  line  proportionate  to  his  share 
of  the  shore  line  (citing  Northern  Pipe  Land  Co.  v.  Bigelow  & Co.,  84  Wis.,  157, 
54  N.  W.  496,  21  L.  R.  A.  776,  780,  781). 

(6)  As  the  accretion  in  this  case  was  made  to  a strip  of  land  which  bordered 
on  the  waters  of  Lake  Ontario,  by  imperceptible  degrees,  the  accretion  belonged 
to  such  strip ; hence,  the  east  boundary  of  the  naval  reservation,  Sacketts  Har- 
bor, N.  Y.,  may  be  considered  as  the  high-water  mark  as  it  now  exists,  and  the 
Government  may  legally  erect  a fence  within  any  portion  of  its  exterior  bound- 
aries (File:  NZ2  (6)/L4-3  (17)  (360508),  July  23,  1936). 
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[P.  11]  MEMBERS  OF  COURTS  MARTIAL:  bank. 

Where  the  convening  authority  appointed  a lieutenant  (junior  grade;  in 
the  Medical  Corps  of  the  Navy  a member  of  a general  court  martial,  but 
the  Navy  Department  received  no  report  from  him  that  an  officer  of  the  appro- 
priate rank  was  not  available,  held  that  the  procedure  did  not  follow  the 
provisions  of  section  803,  note  10,  Naval  Courts  and  Boards,  dealing  with 
rank  of  members  of  general  courts  martial,  but  that,  since  the  accused  did 
not  object  to  the  officer’s  sitting  as  a member,  the  irregularity  did  not  invali- 
date the  proceedings  (File:  MM-Estridge,  Clarence  D/A17-20  (360612).  June 
27  and  July  6,  1936,  citing  C.  M.  O.’s  6,  1928,  p.  11,  and  8,  1931,  p.  21). 


MIDSHIPMEN : married  prior  to  appointment' — disciplinary  action. 

A midshipman  shortly  before  the  graduation  of  his  class  disclosed  the  fact 
that  he  was  married  and  had  been  married  at  the  time  of  entering  the  Naval 
Academy.  After  considering  the  law  and  the  facts  of  the  case,  the  various 
methods  of  disciplinary  action  which  might  be  taken,  and  questions  of  policy 
involved,  the  Secretary  of  the  Navy,  with  the  written  approval  of  the  Presi- 
dent, dismissed  the  said  midshipman  on  July  7,  1936,  for  “misrepresentation 
and  fraud,”  in  accordance  with  the  provisions  and  following  the  procedure 
of  U.  S.  Code,  title  34,  section  1062.  (See  Opinion  of  Judge  Advocate  General 
in  this  case,  June  13,  1936,  File:  OO-Nicholson,  Roscoe  F/P13-2  (360602).) 


NAVAL  COURTS  AND  BOARDS : failure  to  observe  ; action  taken  by  navy 

DEPARTMENT. 

A copy  of  the  precept  of  a general  court  martial,  which  was  attached  to  the 
record  and  certified  to  be  a true  copy  of  the  original,  omitted  the  name  of  a 
member  although  there  was  attached  to  the  record  a copy  of  a modification 
to  the  precept  authorizing  the  absence  of  this  member  from  a session  of  the 
court.  As  the  record  stood,  this  modification  was  meaningless.  While  it  was 
apparent  that  this  was  an  unintentional  omission  from  the  copy  of  the  precept, 
remarked  that  failure  to  detect  it  indicated,  at  best,  a perfunctory  perform- 
ance of  duty  on  the  part  of  the  judge  advocate  and  the  members  of  the  court. 

In  this  same  case  the  record  contained  numerous  incorrect  rulings  by 
the  court  as  to  admission  of  documentary  evidence  and  irrelevant  testimony 
which  indicated  unfamiliarity  of  the  judge  advocate,  counsel  for  the  accused, 
and  the  court  with  the  provisions  of  Naval  Courts  and  Boards.  Recommended 
that  the  convening  authority  direct  these  officers  to  familiarize  themselves 
with  this  important  phase  of  their  duty  (citing  C.  M.  O.  5,  1929,  p.  13).  Recom- 
mendation approved  by  the  Secretary  of  the  Navy  (File:  MM-Burns  William 
R/A17-20  (360515),  July  23  and  31,  1936). 


[P.12]  NAVAL  EXAMINING  BOARDS:  rank  of  members;  policy  of  navy 

DEPARTMENT;  “RANK”  AND  “PRECEDENCE”  DISTINGUISHED. 

The  law  provides  that  naval  examining  boards  shall  consist  of  not  less  than 
three  officers,  “senior  in  rank”  to  the  officer  to  be  examined.  In  the  adminis- 
tration of  this  statute  it  is  the  policy  of  the  Navy  Department  that  all  mem- 
bers of  the  board  be  of  ranks  senior  to  the  rank  of  the  candidate  and  not 
merely  “senior  in  precedence”  in  the  same  rank  (File:  OO-Shearer  Geo  W/A 
17-28  (360703)  over  OO-Batchelder,  Merton  J/A17-28  (360703)  July  10  1Q36 
considering  34  U.  S.  C.  274  and  275).  J ’ 


PAY 


ADDITIONAL,  SUBMARINE  AND  DIVING  DUTY-ABSENCE  IN  HOSPITAL  • COMPUTA 
TION  OF  TIME.  * 

The  Bureau  of  Supplies  and  Accounts  Manual  provides: 

“When  an  enlisted  man  assigned  to  duty  aboard  a submarine  or  assigned 
to  the  duty  of  diving,  is  sent  to  a hospital  for  treatment,  submarine  mv 
or  diving  pay  will  not  be  credited  while  in  the  hospital.  If  he  is  returned 
to  duty  aboard  the  same  ship  or  submarine  within  30  days  of  his  transfer 
therefrom,  he  will  be  credited  with  submarine  pay  for  the  period* while 
in  hospital.  When  the  period  in  hospital  exceeds  30  days,  submarine  pav  or 
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diving  pay  may  not  be  credited  for  any  part  of  period  while  in  hoe 
pital  * * * (Comp.  Gen.  Sept.  21,  1934.)”  (Sec.  I 7,  Pay  Bill  Instruc- 
tions, S.  & A.  Manual,  appendix  A;  14  Comp.  Gen.  242). 

Held  that  the  words  “within  30  days”  as  used  in  the  above-cited  instructions 
mean  a period  of  30  days  or  less,  and  accordingly,  where  his  period  of  absence 
from  duty  was  exactly  30  days,  an  enlisted  man  should  be  credited  with  siddi 
tional  pay  for  submarine  duty.  (File:  MM/L16-4  ( 28)  (360506),  July  15,  1036. 
In  the  same  case  it  had  previously  been  held  by  the  Assistant  Comptroller 
General  that  it  is  only  the  entire  days  a man  is  absent  that  should  be  included 
in  computing  the  30  days  within  which  he  must  return  to  the  submarine  to 
be  entitled  to  pay  while  in  the  hospital  under  the  above  instructions  (Asst. 
Comp.  Gen.  to  Sec.  Navy,  A-75179,  May  28,  1036).) 


PRISONERS : funeral  and  burial  expenses — general-court-martial  prisoner 

IN  NAVAL  HOSPITAL;  APPROPRIATION  CHARGEABLE. 

The  status  of  a former  naval  officer  tried  by  general  court  martial  and  sen- 
tenced to  imprisonment  at  hard  labor  held  that  of  a naval-court-martial 
prisoner  while  undergoing  treatment  in  a naval  hospital,  even  though  never 
confined  in  a naval  prison  due  to  the  fact  that  he  was  suffering  from  an 
incurable  disease  at  time  of  conviction.  Further  held  that  upon  his  death  in 
the  naval  hospital,  necessary  funeral  and  burial  expenses  were  properly  charge- 
able to  the  appropriation  “Miscellaneous  expenses,”  subhead  “Expenses  of 
prisoners  and  prisons,”  there  being  [P.  13]  no  funds  to  his  credit  at  time 
of  death  from  which  such  expenses  could  be  defrayed  (File:  OO-Cornell,  John 
M/A17-20  (360415),  May  26,  1936,  and  File:  OO-Cornell,  John  M/P6^  (360729), 
July  29, 1936 ; for  facts  in  this  case,  see  C.  M.  O.  3,  1936,  p.  6). 


PUBLIC  PROPERTY : loan  of  motor  launch  for  use  in  annual  shrine 

CONVENTION. 

Loan  of  a motor  launch  to  the  Nile  Shrine  Temple  for  use  in  a water  pageant 
during  the  annual  Shrine  convention  in  Seattle  denied,  such  loan  not  being 
covered  by  any  general  law  or  specific  authority  (File:  L11-5/P8-2  (Nile 
Shrine)  (360515),  May  27,  1936,  considering  art.  83  (3),  Navy  Regs.;  G.  O.  32; 
and  joint  res.  Feb.  28,  1923  (42  Stat.  1370)  and  Feb.  28,  1935  (49  Stat.  34), 
granting  specific  authorization  for  loan  of  Government  equipment  during 
Shrine  conventions  in  Washington,  D.  C.) 


PUBLIC  PROPERTY : lost  and  recovered — ownership  of,  where  value  had 

BEEN  CHECKED  AGAINST  RESPONSIBLE  CUSTODIAN. 

Where  the  value  of  a lost  pistol  was  checked  against  a corporal  to  whom 
it  had  been  issued,  and  the  pistol  was  subsequently  recovered  by  local  police 
and  restored  to  the  Marine  Corps,  held  that  the  corporal  had  only  a claim 
for  refund  of  its  salvage  value  or,  in  the  alternative,  for  surrender  of  the 
pistol ; the  Marine  Corps  Manual  does  not  provide  that  title  shall  automati- 
cally pass  to  an  enlisted  man  who  is  checked  for  the  value  of  a lost  pistol, 
and  in  the  case  presented  the  evidence  did  not  show  any  agreement  or  inten- 
tion to  transfer  the  Government’s  title.  Further  held,  that  an  officer  of  the 
Marine  Corps  who  took  the  said  pistol  from  the  company  storeroom  without 
receipt  and  retained  it  for  the  purpose  of  concealing  the  loss  of  another  pistol 
which  was  charged  to  him,  thereby  avoiding  reimbursement  to  the  Govern- 
ment for  the  latter  pistol,  was  legally  convicted  of  “knowingly  and  wilfully 
applying  to  his  own  benefit,  arms  of  the  United  States  furnished  for  the  naval 
service  thereof”  (File:  OO-Bartholomew,  Ramond  J/A17-20  (360328),  July  8 
and  20,  1936,  citing  Navy  Dept.  File:  6692-439,  Dec.  15,  1925,  L.  R.  N.  A., 
1929  Supp.,  p.  358;  distinguishing  Atty.  Gen.’s  Op.  to  Sec.  Navy,  Sept.  12,  1930, 
Navy  Dept.  File  L4-1  (300529-1),  C.  M.  O.  10,  1930,  p.  23). 
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REVISION : inconsistent  findings. 

See  case  of  Captain  William  H.  Doyle,  U.  S.  Marine  Corps,  ante,  pages  2-4. 


REWARDS : stragglers — place  of  delivery  ; waiver  of  reward — what  con- 
stitutes. 

A commanding  officer  offered  a reward  of  twenty-five  dollars  for  the  ap- 
prehension and  delivery  of  a straggler  on  board  his  vessel  “or  to  any  naval 
authority.”  A State  officer  delivered  [P.  14]  the  straggler  into  the  custody 
of  the  recruiter  in  charge  of  the  Navy  recruiting  substation.  Fresno,  Calif. 
The  disbursing  officer  refused  payment  on  the  grounds:  (a)  The  first  sen- 
tence of  article  D-8007,  Bureau  of  Navigation  Manual,  impliedly  excludes  Navy 
recruiting  substations  as  agencies  for  the  purpose  of  accepting  delivery  of 
stragglers;  (&)  the  State  officer  had  not  requested  payment;  and  (c)  at 
time  of  delivery,  the  officer  was  alleged  to  have  stated  that  such  delivery  was 
not  made  in  consideration  of  payment  of  any  reward,  which  statement  was 
considered  tantamount  to  a refusal  on  his  part  to  accept  payment. 

As  to  (a),  held  that  delivery  to  a Navy  recruiting  substation  was  delivery 
to  “naval  authority”  within  the  terms  of  the  offer  of  reward.  Remarked 
that,  if  intended  to  accept  such  substations,  the  regulations  and  instructions 
should  be  clarified  in  this  respect  and  each  offer  of  reward  should  specify 
such  exceptions. 

As  to  (6)  and  (c)  held  that,  conditions  specified  in  the  offer  of  reward 
having  been  fully  complied  with  by  the  State  officer,  there  was  no  repudiation 
of  the  contract  on  his  part,  nor  could  the  alleged  hearsay  statement  reasonably 
be  accepted  as  constituting  a waiver  of  his  right  to  payment  (File:  P13-8/L6-2 
(360623),  July  9,  1936). 


SETTING  ASIDE:  finding  and  sentence — evidence  insufficient  to  support 

conviction  ; NEGLECT  of  duty  ; summary  court  martial. 

A petty  officer  was  convicted  by  summary  court  martial  of  a specification 
which  as  found  proved  alleged  in  part  that  he  did  “neglect  and  fail  to  make 
proper  inspection  of  the  main  engine  upon  the  completion  of  repair  work 
as  it  was  his  duty  to  do.”  (Italics  supplied.)  No  evidence  whatsoever  was 
adduced  by  the  prosecution  to  show  that  the  work  had  been  completed ; in 
fact,  the  only  evidence  relating  to  this  allegation  was  the  testimony  of  the 
engineer  officer  of  the  ship  to  the  effect  that  no  report  had  been  made  to  him 
that  the  repairs  had  been  completed. 

Held,  that  while  the  weighing  of  evidence  is  peculiarly  within  the  province 
of  the  court  rather  than  of  any  reviewing  authority,  the  record  in  this  case 
showed  no  evidence  to  be  weighed  from  which  any  reasonable  inference  could 
be  drawn  that  the  accused  failed  to  make  proper  inspection  upon  completion 
of  the  work  and,  with  this  element  lacking,  the  accused  was  not  guilty  of  the 
offense  alleged.  Accordingly,  the  finding  and  sentence  were  set  aside.  (File: 
MM-Wimberly,  Ben  G/A17-21  (360711),  July  11  and  28,  1936,  citing  C.  M.  O, 
11-1929,  p.  10.) 


TAXATION:  poll  tax  on  naval  personnel  (new  Hampshire). 

A sergeant  in  the  Marine  Corps  on  duty  as  a member  of  the  Marine  De- 
tachment, Naval  Prison,  Portsmouth,  N.  H.,  held  not  legally  [P.  15]  re- 
quired to  pay  a poll  tax  assessed  against  him  by  the  town  of  North  Hampton, 
N.  H.,  since  his  residence  in  the  State  of  New  Hampshire  apparently  was  solely 
incident  to  his  naval  service.  Further  held  that,  even  if  he  intended  to 
make  the  town  of  North  Plampton,  N.  H.,  his  permanent  residence,  he  still 
could  not  be  required  to  pay  the  tax,  since  a State  has  no  power  to  require 
payment  of  a poll  tax  by  persons  in  the  military  service  under  any  circum- 
stances, such  persons  being  instrumentalities  of  the  Federal  Government  and 
thereby  exempt  in  their  persons  from  taxation  and  restraint  in  connection 
therewith  (citing  Ex  parte  White , U.  S.  District  Court,  New  Hampshire,  228  Fed. 
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88;  Navy  Dept.  Files  9212-22,  Feb.  21,  1912;  9212^,  Oct.  23,  1909;  L14-1/LO-2 
(301017),  Oct.  31,  1930;  Dobbins  v.  Commissioners , 16  Pet.  435;  McCulloch  v. 
Maryland , 4 Wheat.  316;  Collector  v.  Day,  11  Wall.  113;  Society  for  Savings 
v.  Coite,  6 Wall,  594;  Farmers'  Etc.  Nat.  Bank  v.  Dealing , 91  U.  S.  29;  Metcalf  d 
Eddy  v.  Mitchell,  269  U.  S.  514 ; Panhandle  Oil  Co.  v.  Mississippi,  277  U.  S. 
218;  Schlosser  v.  Welsh,  5 Fed.  Supp.  993;  National  Bank  v.  Commonwealth, 
9 Wall.  353;  File:  L14-1  (860429),  July  7,  1936;  see  also  C.  M.  O.’s  1,  1936,  p, 
11,  and  2,  1936,  pp.  8 and  9). 


TAXATION : poll  and  property  taxes  ; state  jurisdiction,  naval  reserva- 
tions (NAVAL  AMMUNITION  DEPOT,  HAWTHORNE,  NEV.) 

The  site  of  the  naval  ammunition  depot  at  Hawthorne,  Nev.,  was  with- 
drawn from  the  public  domain  by  Executive  Orders  (Nos.  4531,  5664,  5828, 
and  6958)  issued  pursuant  to  act  of  Congress  approved  June  25,  1910,  as 
amended  (43  U.  S.  C.  141  and  142.)  Jurisdiction  over  the  land  “occupied  by 
the  Federal  Government  in  connection  with  said  plant”  was  ceded  to  the  United 
States  by  an  act  of  the  State  of  Nevada,  with  the  reservations  “that  any  private 
property  upon  said  lands  or  premises  shall  be  subject  to  taxation  by  the  State, 
or  any  subdivision  thereof  having  the  right  to  levy  and  collect  such  taxes,” 
and  that  criminal  and  civil  process  may  be  served  by  officers  of  the  State 
“for  any  cause  there  or  elsewhere  in  the  State  arising,  where  such  cause 
comes  properly  under  the  jurisdiction  of  the  laws  of  this  State  or  any  sub- 
division thereof”  (1935  Statutes  of  Nevada,  p.  311).  Construing  the  aforesaid 
Executive  orders  and  State  act,  held: 

(1)  Where  lands  are  acquired  as  in  this  case  otherwise  than  by  purchase 
with  the  consent  of  the  State,  the  United  States  does  not  possess  “exclusive 
jurisdiction”  under  the  Federal  Constitution  (art.  I,  sec.  8,  cl.  17)  but  only 
such  jurisdiction  as  granted  in  the  State  act  of  cession,  to  which  may  be  annexed 
any  conditions  not  inconsistent  with  the  free  and  effective  use  of  the  lands 
for  Government  purposes  (Ft.  Leavenworth  R.  Co.  v.  Lowe,  114  U.  S.  525;  17.  S. 
v.  TJnzeuta,  281  U.  S.  138). 

[P.  16]  (2)  The  jurisdiction  granted  the  United  States  in  this  case  does 

not  extend  to  lands  which,  although  within  the  limits  specified  in  the  Executive 
orders,  supra,  are  not  part  of  the  ammunition  depot  because  privately  owned 
or  included  in  a lawful  homestead  or  desert-land  entry.  Accordingly,  State 
laws  will  continue  in  force  and  effect  in  such  areas  until  title  is  acquired  by 
the  United  States  exclusive  of  any  rights  of  settlers. 

(3)  The  State  is  authorized  to  tax  privately  owned  property  within  the  limits 
of  the  naval  ammunition  depot,  except  such  property  of  Government  personnel 
as  may  be  used  in  connection  with  their  official  duties. 

(4)  The  State  may  not  require  the  payment  of  poll  taxes  by  persons  residing 
on  lands  which  are  part  of  the  Depot,  since  a poll  tax  is  not  a property  tax 
(Hylton  v.  U.  S.,  3 Dali.  171,  175;  People  v.  Ames,  51  Pac.  426,  428  ; 49  C.  J., 
1078). 

(5)  The  State  is  without  jurisdiction  to  assess  poll  taxes  against  persons  in 
the  naval  service  who  are  on  duty  within  its  borders,  whether  they  reside 
within  or  without  Government  reservations,  as  such  persons  are  instrumental- 
ities of  the  Federal  Government  and  thereby  exempt  in  their  persons  from 
taxation  and  restraint  in  connection  therewith  (File:  NT1-13/L14-1  (351220), 
July  14,  1936,  citing  cases  noted  in  preceding  digest,  and  distinguishing  Six 
Companies  v.  De  Vinney,  2 Fed.  Supp.  693). 


VESSELS  : MERCHANT — REQUISITIONING  FOR  NAVY  DURING  NATIONAL  EMERGENCY 

OR  UPON  DECLARATION  OF  WAR. 

Construing  the  Merchant  Marine  Act  of  1936  (Pub.,  No.  835,  74th  Cong.,  49 
Stat.  1985),  held  that  merchant  vessels  originally  belonging  to  the  Shipping  Board, 
merchant  vessels  built  with  construction  loan  funds,  merchant  vessels  under 
ocean  mail  contract,  and  all  other  vessels  of  the  United  States  Merchant  Marine 
not  in  the  above  categories,  may  not  be  acquired  for  the  use  of  the  Navy  when 
a national  emergency  has  been  declared  to  exist  by  proclamation  of  the  Presi- 
dent or  upon  a declaration  of  war,  except  through  the  United  States  Maritime 
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Commission  created  by  the  said  Merchant  Marine  Act  of  1936  (File:  QS1/A18 
(350417-4),  July  15,  1936,  considering  Shipping  Acts  of  Sept.  7.  1916  (39  Stat. 
728)  and  July  15,  1918  (40  Stat.  900)  ; Merchant  Marine  Act  of  May  22,  1928 
(45  Stat.  689)  ; and  other  laws  relating  to  shipping  contained  in  title  46,  U.  S. 
Code). 

c.  M.  O.  8—1936 

[P.  2]  Lieutenant  (Junior  Grade)  Joseph  V.  Kiehlbaucli,  U.  S.  Navy,  was 
tried  by  general  court  martial  convened  on  board  the  U.  S.  S.  Melville , on  Juue 
16,  1936,  by  order  of  the  commander  Destroyers,  Battle  Force,  United  States 
Fleet,  and  convicted  of  the  following  charges:  (I)  Culpable  inefficiency  in  the 
performance  of  duty  (5  specifications  relating  to  conduct  of  ship’s  service  activi- 
ties) ; (II)  Neglect  of  duty  (failing  to  report  deficiency  in  cash  on  hand  of 
ship’s  service)  ; and  (III)  Scandalous  conduct  tending  to  the  destruction  of 
good  morals  (presenting  monthly  statement  of  ship’s  service  containing  false 
statement). 

The  court  sentenced  him  to  lose  150  numbers  in  his  grade. 

On  July  6,  1936,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  August  1,  1936,  the  Acting  Secretary  of  the  Navy  set  aside  the  finding  on 
the  first  specification  of  charge  I,  on  the  ground  that  said  specification  was 
fatally  defective  (for  reasons  similar  to  those  stated  in  case  of  Lieutenant 
Arthur  F.  Blasiar,  U.  S.  Navy,  C.  M.  O.  7,  1936,  p.  7 ) . 


Lieutenant  (Junior  Grade)  Francis  B.  McCall,  U.  S.  Navy,  was  tried  by 
general  court  martial  convened  on  board  the  U.  S.  S.  Arizona  on  June  23,  1936, 
by  order  of  the  commander  Battleships,  Battle  Force,  United  States  Fleet,  on 
the  following  charges: 

“ Charge  I. — Drunkenness. 

Specification. — In  that  Francis  B.  McCall,  now  a lieutenant  (junior 

grade),  U.  S.  Navy,  while  so  serving  on  board  the  U.  S.  S.  Idaho , was,  on  or 

about  June  9,  1936,  on  a public  street,  in  the  city  of  Long  Beach,  California, 
under  the  influence  of  intoxicating  liquor,  and  thereby  incapacitated  for 
the  proper  performance  of  duty. 

“ Charge  II. — Conduct  to  the  prejudice  of  good  order  and  discipline. 

Specification. — In  that  Francis  B.  McCall,  now  a lieutenant  (junior 

grade),  U.  S.  Navy,  while  so  serving  on  board  the  U.  S.  S.  Idaho,  was,  on 

or  about  June  9,  1936,  on  a public  street,  in  the  city  of  Long  Beach, 
California,  under  the  influence  of  intoxicating  liquor  to  such  an  extent  as  to 
cause  his  arrest  by  civil  authorities.” 

[P.  3]  The  court  made  the  following  findings : 

“The  specification  of  the  first  charge  proved  in  part,  proved  except  for 
the  words  ‘on  a public  street,’  which  words  are  not  proved,  and  for  which 
the  court  substitutes  the  words  ‘at  the  police  station,’  which  words  are 
proved. 

“And  that  the  accused,  Francis  B.  McCall,  lieutenant  (junior  grade), 
U.  S.  Navy,  is  of  the  first  charge  guilty. 

“The  specification  of  the  second  charge  proved  in  part,  proved  except 
for  the  words  ‘on  a public  street,’  which  words  are  not  proved,  and  for 
which  the  court  substitutes  the  words  ‘at  the  police  station,’  which  words 
are  proved. 

“And  that  the  accused,  Francis  B.  McCall,  lieutenant  (junior  grade), 
U.  S.  Navy,  is  of  the  second  charge  guilty.” 

The  accused  was  sentenced  to  lose  100  numbers  in  his  grade. 

On  July  4,  1936,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence,  subject  to  certain  remarks  concerning  matters  of  procedure, 
“In  view,  however,  of  the  unusual  and  extenuating  circumstances  attending  the 
arrest  of  this  officer,  and  in  view  of  change  in  the  specifications  made  by  the 
court,  which  reduces  to  some  extent  the  seriousness  of  the  offenses,”  he  miti- 
gated the  sentence  to  the  loss  of  25  numbers  in  grade. 
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On  August  11,  1936,  the  Acting  Secretary  of  the  Navy,  in  accordance  with 
the  recommendation  of  the  Judge  Advocate  General,  set  aside  the  findings  on 
charge  II  and  the  specification  thereunder. 

(For  other  facts  in  this  case,  see  post,  p.  7.) 


Lieutenant  (Junior  Grade)  Donald  K.  McLeod,  U.  S.  Navy,  was  tried  by 
general  court  martial  convened  on  board  the  U.  S.  S.  Altai r,  on  June  11,  1936, 
by  order  of  the  commander  Destroyers,  Battle  Force,  United  States  Fleet,  and 
convicted  of  “Scandalous  conduct  tending  to  the  destruction  of  good  morals.” 

The  court  sentenced  him  to  be  dismissed  from  the  United  States  naval  service. 

On  July  2,  1936,  the  convening  authority  in  his  action  remarked  in  part: 

“The  court  found  both  specifications  proved  and  the  accused  guilty  of 
the  charge,  and  sentenced  him  to  be  dismissed  from  the  United  States 
naval  service.  In  the  [P.  4]  opinion  of  the  convening  authority,  this 
sentence  is  wholly  inadequate  for  the  nature  of  the  offenses.  Believing 
that  there  had  been  a miscarriage  of  justice,  the  convening  authority,  in 
accordance  with  the  provisions  of  section  744,  Naval  Courts  and  Boards, 
requested  authority  from  the  Secretary  of  the  Navy  to  return  the  record 
to  the  court  for  reconsideration  of  the  sentence  imposed  with  a view  to 
increasing  its  severity.  The  authority  so  requested  was  not  granted. 

“The  convening  authority  has  no  power  to  return  a record  for  that 
purpose  without  previous  specific  authority  from  the  Secretary  of  the 
Navy. 

“In  view  of  the  above,  and  subject  to  the  remarks  made,  the  proceedings, 
findings,  and  sentence  of  the  general  court  martial  in  the  foregoing  case 
of  Lieutenant  (Junior  Grade)  Donald  K.  McLeod,  U.  S.  Navy,  are  ap- 
proved * * 

On  August  3,  1936,  the  sentence  was  confirmed  by  the  President  of  the  United 
States. 

(For  other  facts  in  this  case,  see  post,  pp.  7-8.) 


Major  Edgar  S.  Tuttle,  U.  S.  Marine  Corps,  was  tried  by  general  court  martial 
convened  at  headquarters,  Fourth  Marines,  U.  S.  Marine  Corps  Expeditionary 
Forces,  Shanghai,  China,  on  June  24,  1936,  by  order  of  the  commander  in  chief, 
U.  S.  Asiatic  Fleet,  on  the  following  charges:  (I)  Neglect  of  Duty  (2  specifi- 
cations relating  to  conduct  of  exchange)  ; (II)  Failing  to  use  his  utmost 
exertions  to  detect,  apprehend,  and  bring  to  punishment  all  offenders. 

He  was  found  guilty  by  plea  and  sentenced  to  be  dismissed  from  the  United 
States  Marine  Corps  and  from  the  United  States  naval  service.  All  of  the 
members  of  the  court  “strongly”  recommended  clemency  “in  consideration  of 
his  otherwise  efficient  and  honorable  enlisted  and  commissioned  service  in  the 
United  States  Marine  Corps,  extending  over  a period  of  about  twenty-seven 
years,  the  absence  of  any  allegation  of  evil  motive  or  moral  turpitude  on  his 
part  in  connection  with  the  several  offenses  of  which  he  has  been  convicted, 
and  the  lack  of  any  suggestion  that  he  profited  personally  through  the  criminal 
activities  of  his  subordinates.” 

On  June  30,  1936,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence,  but  mitigated  the  sentence  as  follows : “To  be  placed  at  the  foot  of 
the  major’s  list  of  present  date  and  to  there  remain  until  he  shall  have  lost  fifty 
(50)  numbers  in  his  grade,  and  to  lose  one  hundred  dollars  ($100)  per  month  of 
his  pay  for  a period  of  twelve  (12)  months,  total  [P.  5]  loss  of  pay  amounting 
to  one  thousand  two  hundred  dollars  ($1,200).” 

On  August  6,  1936,  the  Acting  Secretary  of  the  Navy  further  mitigated  the 
sentence  by  reducing  the  loss  of  pay  to  $50  per  month  for  a period  of  12  months. 

( For  other  facts  in  this  case,  see  post,  pp.  10  and  12l ) 


Lieutenant  (Junior  Grade)  William  G.  Waltermire,  U.  S.  Navy,  was  tried  by 
general  court  martial  convened  on  board  the  U.  S.  S.  Melville  on  June  8,  1936,  by 
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order  of  the  commander  Destroyers,  Battle  Force,  United  States  Fleet,  and  con- 
victed of  the  following  charges:  (I)  Conduct  unbecoming  an  officer  and  a gentle- 
man (negotiating  bad  check;  indifference  to  just  indebtedness)  ; and  (II)  Scan- 
dalous conduct  tending  to  the  destruction  of  good  morals  (certifying  and  present- 
ing false  statement  of  ship’s  service  activities  and  welfare  account ; signing  false 
statement  of  ship’s  service  activities  and  welfare  account). 

The  court  sentenced  him  to  be  dismissed  from  the  United  States  naval  service. 

On  July  2,  1936,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  August  5,  1936,  the  sentence  was  confirmed  by  the  President  of  the  United 
States. 

(For  other  facts  in  this  case,  see  post,  pp.  9-10. ) 


ADJUSTED  COMPENSATION : “home  service  not  with  troops”  construed. 

During  the  World  War  an  officer  of  the  Naval  Reserve  Force  performed  duty 
in  the  Office  of  Naval  Communications  (additional  duties  at  various  places  in 
connection  with  placing  radio  station  in  active  operation,  experiments,  tests,  and 
other  matters  of  naval  communication),  and  as  Trans- Atlantic  Communication 
Officer  (additional  duties:  inspection  of  certain  coastal  radio  stations). 

Held , that  the  foregoing  duties  were  “service  not  with  troops”  within  the  mean- 
ing of  the  World  War  Adjusted  Compensation  Act  of  May  19,  1924  (88  U.  S.  C. 
602  (e)  ; File:  OO-Cooper,  John  C/P20-2  (4)  (360611),  Aug.  25,  1936,  citing 
Navy  Dept.  File  29460-5,  Aug.  1,  1924;  C.  M.  O’s  8.  1925,  p.  8;  1,  1928,  p.  20; 
6, 1931,  p.  18 ; 3, 1932,  p.  13 ; see  also  C.  M.  O.  6,  1936,  p.  3) . 


[P.  6]  ALLOWANCES ; subsistence  and  quarters  enlisted  men  sick  in  naval 

HOSPITAL. 

When  an  enlisted  man  is  subsisted  at  Government  expense  while  sick  in  hospi- 
tal, held  that  he  is  not  entitled  to  be  credited  with  subsistence  allowance  which 
he  was  receiving  at  time  of  admission  to  the  hospital.  Further  held  that  in  such 
case  the  commutation  value  of  hospital  ration  is  not  to  be  checked  against  the 
patient’s  account  but  is  to  be  charged  to  the  available  appropriation  for  subsist- 
ence of  enlisted  men  sick  in  hospital,  with  corresponding  credit  to  the  naval 
hospital  fund.  Remarked  that  the  patient’s  right  to  allowance  for  quarters  is  not 
affected  so  long  as  his  permanent  station  at  time  of  admission  remains  unchanged 
(File:  MM/L16-8  ( 360723),  Aug.  11,  1936,  construing  act  June  20,  1936  (Pub., 
No.  723,  74th  Cong.,  49  Stat.  1545),  amending  act  Apr.  15,  1926  (10  U.  S.  C.  716a)  ; 
act  June  10,  1922,  sec.  11  (37  U.  S.  C.  19),  and  Ex.  Or.  No.  7283,  Feb.  14,  1936, 
issued  pursuant  thereto;  Naval  Appropriation  Act  June  3,  1986  (49  Stat.  1398), 
“Subsistence  of  naval  personnel”  and  “General  expenses,  Marine  Corps” ; R.  S. 
4812  (24  U.  S.  C.  16)  ; and  art.  28-123  (2),  Marine  Corps  Manual). 


APPROPRIATIONS : repairs  to  coast  guard  property  damaged  by  navy,  how 

CHARGED. 

The  U.  S.  S.  Schenck  collided  with  the  U.  S.  C.  G.  Mojave,  estimated  damages 
resulting  to  the  Coast  Guard  vessel  amounting  to  $430.  Question  presented  as  to 
“whether  it  is  legal  to  have  these  repairs  made  by  the  navy  yard  force  at  Boston, 
Mass.,  and  the  cost  charged  against  a naval  appropriation.”  Held  that  “the 
Navy  Yard,  Boston,  may  not  legally  repair  the  damage  to  the  U.  S.  C.  G.  Mojave 
and  charge  it  against  the  naval  appropriation  for  construction  and  repair  of 
vessels  of  the  Navy  to  which  the  cost  of  such  repairs  to 'naval  vessels  would 
ordinarily  be  charged,  or  to  any  other  naval  appropriation”  (File:  DD159/L11-1 
(4)  (360730),  Aug.  14,  1936,  applying  6 Comp.  Gen.  171  and  cases  there  cited; 
see  also  L.  R.  N.  A.,  1929  Supp.,  pp.  558  and  789). 
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AUTHORIZED  ENLISTED  STRENGTH  : defined;  number  of  officers  »akh»  on, 

DURING  NATIONAL  EMERGENCY. 

(a)  The  definition  of  “authorized  enlisted  strength”  contained  in  the  net  of 
May  22,  1917,  as  amended  (34  U.  S.  C.  152),  is  applicable  to  the  enlisted  strength 
of  191,000  men  of  the  Regular  Navy  authorized  in  time  of  emergency  by  the  net 
of  July  1,  1918,  as  amended  (34  U.  S.  C.  151),  and  in  counting  the  191,000  there 
need  not  be  included  enlisted  personnel  in  the  Hospital  Corps,  apprentice  seam<  n, 
those  sentenced  by  court  martial  to  discharge,  those  detailed  for  duty  with  the 
Naval  Militia,  those  furloughed  without  pay,  enlisted  men  of  the  Flying  Corps, 
and  those  under  instruction  in  trade  schools. 

[P.  7]  (£>)  If  an  increase  in  the  authorized  enlisted  strength  should  be 

directed  because  of  national  emergency,  the  authorized  number  of  enlisted  men 
to  be  used  as  the  basis  for  computing  the  authorized  number  of  commissioned, 
officers  of  the  line  would  be  197,000,  including  the  authorized  enlisted  strength 
of  191,000  men  plus  6,000  apprentice  seamen,  and  such  increase  in  commissioned 
personnel  over  peacetime  authorization  when  no  national  emergency  exists, 
would  be  temporary  (considering  act  Aug.  29,  1916,  as  amended  by  act*  .July  22 
1935,  34  U.  S.  C.  2,  and  current  supplement;  36  Op.  Atty.  Gen.  233,  237,  di- 
gested in  C.  M.  O.  5,  1930,  p.  22;  id.  423,  digested  in  C.  M.  O.  6,  1931,  pp. 
27-28;  see  also  33  id.  311). 

(c)  There  is  no  legal  requirement  that  a national  emergency  such  as  con- 
templated above  be  declared  by  a formal  proclamation  of  the  President ; any 
other  definite  statement  or  act  by  the  President  indicating  that  a national 
emergency  exists  would  be  sufficient  to  warrant  application  of  the  laws  based 
on  a national  emergency  (File:  MM(1)/P10-1  (360408),  Aug.  14,  1936). 


CHARGES  AND  SPECIFICATIONS:  multiplicity  of — drunkenness;  conduct 

TO  THE  PREJUDICE  OF  GOOD  ORDER  AND  DISCIPLINE;  ARREST  BY  CIVIL  AUTHORITIES 

AS  MATTER  IN  AGGRAVATION. 

An  officer  was  convicted  of  (I)  Drunkenness,  and  (II)  Conduct  to  the 
prejudice  of  good  order  and  discipline  (under  the  influence  of  intoxicating 
liquor  to  such  an  extent  as  to  cause  his  arrest  by  civil  authorities). 

The  accused  objected  to  the  specification  of  the  second  charge  on  the  ground 
that  it  was  a duplicate  of  the  specification  of  the  first  charge.  His  objection 
was  overruled.  Held,  that  if  the  convening  authority  desired  that  the  averment 
as  to  arrest  be  considered  by  the  court,  it  should  have  been  alleged  in  the  specifi- 
cation of  the  first  charge  as  matter  in  aggravation  (secs.  202  and  203,  N.  C.  & 
B.;  C.  M.  O.  7,  1930,  p.  8). 

It  further  appearing  that  the  specification  of  the  second  charge  as  found 
proved  was  not  supported  by  the  evidence  adduced  (which  clearly  showed  that 
accused  was  not  arrested  for  being  intoxicated  but  for  interference  with  a 
police  officer  in  the  exercise  of  his  official  duties),  the  findings  on  that  charge 
were  set  aside  by  the  Secretary  of  the  Navy  (File:  OO-McCall,  Francis 
B/A17— 20  ( 360623),  Aug.  1 and  11,  1936;  for  other  facts  in  this  case,  see 
ante,  pp.  2-3). 


CHARGES  AND  SPECIFICATIONS : scandalous  conduct  tending  to  the 

DESTRUCTION  OF  GOOD  MORALS,  AND  CONDUCT  UNBECOMING  AN  OFFICER  AND  A 

GENTLEMAN,  DISTINGUISHED. 

An  officer  was  convicted  by  general  court  martial  of  “Scandalous  conduct 
tending  to  the  destruction  of  good  morals,”  one  specification  under  the  charge 
alleging  that  he  did  wilfully,  [P.  8]  knowingly,  and  without  adequate  excuse 
enter  the  crew’s  quarters  on  board  said  ship  with  his  * * * body  indecently 

exposed.” 

Held,  that  the  above  specification  did  not  charge  “Scandalous  conduct  tending 
to  the  destruction  of  good  morals”  as  defined  in  section  233  of  Naval  Courts 
and  Boards.  It  attempted  to  set  out  the  offense  of  indecent  exposure,  w'hich 
at  common  law  consists  of  exposure  in  public  of  the  entire  person  or  parts 
that  should  not  be  exhibited,  “public”  meaning  a place  that  is  open  to  the 
public  generally.  The  crew’s  quarters  of  a United  States  man-of-war  is  not  a 
public  place.  Moreover,  acts  of  a scandalous  nature  are  such  no  matter  by 
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whom  committed,  and  the  moment  an  act  becomes  an  offense  because  of  the 
status  of  the  offender,  as  here,  because  he  was  an  officer,  it  becomes  a military 
offense  rather  than  scandalous  conduct. 

Since  accused  made  no  objection  to  the  specification,  and  it  adequately  de- 
scribed the  offense  of  “conduct  unbecoming  an  officer  and  a gentleman,”  further 
held  that  the  fact  that  it  was  laid  under  an  improper  charge  should  not  be 
considered  on  review  (citing  sec.  741  (b),  N.  C.  & B. ; Johnson  v.  Biddle , 12 
Fed.  (2d)  366,  370;  File:  OO-McLeod,  Donald  K/A17-20  ( 360611),  July  23 
and  29,  1936.  For  other  facts  in  this  case,  see  ante,  pp.  3-4;  see  also  C.  M.  O. 
11,  1935,  pp.  7-8). 


CHARGES  AND  SPECIFICATIONS : specification  defective,  failing  to 

ALLEGE  AN  OFFENSE  ; FALSEHOOD. 

A summary  court  martial  found  the  accused  guilty  of  the  following 
specification : 

“In  that  Marion  C.  Mullen,  now  a seaman  first  class,  U.  S.  Navy,  while 
so  serving  at  the  U.  S.  naval  air  station,  Pensacola,  Florida,  did  on  or  about 
February  10,  1936,  at  said  naval  air  station,  address  and  caused  to  be 
delivered  to  one  Edwin  K.  Ponvert,  then  a lieutenant  (junior  grade), 
U.  S.  Navy,  a letter  in  tenor  as  follows : ‘It  is  requested  that  an  allotment 
of  my  pay  be  made  as  follows:  Twenty  dollars  ($20)  per  month,  for  a 
period  of  six  (6)  months.  First  payment,  March  1936.  Payable  to  Mrs. 
Kathryn  Mullen,  421  South  Essey  Street,  Compton,  California,5  he,  the  said 
Mullen,  well  knowing  that  the  aforesaid  letter  contained  statements, 
namely,  the  statements : ‘It  is  requested  that  an  allotment  of  my  pay  be 
made  * * *’  and  ‘Payable  to  Mrs.  Kathryn  Mullen,’  which  were  wholly 

false  and  intended  to  deceive.” 

Held  that  the  above-quoted  specification  failed  to  allege  an  offense.  Finding 
set  aside  (File:  MM-Mullen,  Marion  C/A17-21  (360720),  July  20  and  Aug.  11, 
1936). 


[P.  9]  CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing 

TO  ALLEGE  AN  OFFENSE.  FORCIBLY  ENTERING  BUILDING  WITHOUT  PEOPEE  AUTHOR- 
ITY ; EFFECT  OF  PLEA  OF  GUILTY. 

Accused  pleaded  guilty  to  the  following  summary  court-martial  specification : 

“In  that  George  B.  Sheneman,  Junior,  now  a private,  U.  S.  Marine  Corps, 
while  so  serving  at  the  U.  S.  marine  barracks,  navy  yard,  New  York,  New 
York,  did,  at  or  about  4:15  a.  m.  on  July  21,  1936,  without  proper 
authority  forcibly  enter  building  known  as  the  Pickling  Building  in  said 
navy  yard  through  a window  in  said  building.” 

Held  that  the  above-quoted  specification  was  fatally  defective  in  that  the  acts 
charged  therein,  as  found  proved  by  the  court,  did  not,  in  themselves,  constitute 
an  offense  without  setting  forth  the  violation  of  a special  or  local  order  (citing 
C.  M.  O.  12,  1925,  p.  9).  Further  held  that  the  fact  that  accused  pleaded  guilty 
did  not  remedy  the  specification  which  was  fatally  defective  for  want  of  allega- 
tions which  constitute  an  offense  (citing  C.  M.  O.  12,  1925,  p.  7).  Finding  set 
aside  (File:  MM-Sheneman,  George  B.  Jr/A17-21  (360810),  Aug.  10  and  17, 
1936). 


EVIDENCE : character,  in  defense  ; opinion  of  witness  as  to  guilt  of  accused. 

Accused  was  tried  by  general  court  martial  for  “Scandalous  conduct  tending 
to  the  destruction  of  good  morals,”  one  specification  under  the  charge  alleging 
that  he  embezzled  ship’s  service  funds.  The  commanding  officer  of  the  ship 
who  was  called  as  a witness  for  the  defense  testified  as  follows : 

“6.  Q.  Please  tell  the  court  your  present  opinion  as  to  my  honesty. 

“A.  I admit  that  I have  had,  at  times,  grave  doubt  as  to  what  became 
of  certain  sums  of  money  from  the  ship’s  service.  From  what  I have 
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heard  recently,  my  opinion  is  that  I believe  Lieutenant  Waltermire  to  have 
suffered  the  loss  through  no  dishonest  act  of  his  own.” 

In  his  action  on  the  case  the  convening  authority  remarked : 

“This  question  was  objectionable.  Character  evidence,  other  than  char- 
acter evidence  in  mitigation,  must  be  confined  to  the  general  reputation  of 
the  accused  with  regard  to  the  trait  brought  into  question  by  the  offenses 
alleged  (sec.  343,  Naval  Courts  and  Boards).  In  the  answer  above  quoted, 
the  witness  in  effect  stated  that,  in  his  opinion,  the  accused  was  not  guilty 
of  specification  1 under  charge  II.  This  was  one  of  the  very  questions 
which  the  court  had  been  assembled  to  decide  from  the  [P.  10]  facts  in 
evidence.  The  opinion  of  a witness  as  to  the  guilt  or  innocence  of  the 
accused  is  inadmissible  (secs.  421,  422,  486  Naval  Courts  and  Boards),  The 
judge  advocate  properly  pointed  out  in  his  argument  that  this  testimony 
should  be  given  no  evidentiary  weight  by  the  court  in  reaching  its  findings. 

“Since  this  objectionable  testimony  was  favorable  to  the  accused,  the 
error  committed  cannot  be  said  to  have  , prejudiced  his  interests.” 

File:  OO-Waltermire,  Wm.  G/A17-20  (360702)  ; G.  C.  M.  Rec.  No.  77331;  for 
other  facts  in  this  case,  see  ante,  p.  5.) 


EVIDENCE : prejudicial — hearsay  or  opinion  testimony  improperly  admitted. 

In  reviewing  the  proceedings  of  a general  court-martial  it  was  noted  that  the 
court  without  exception  overruled  every  objection  to  the  admission  of  testimony. 
Some  of  these  objections  were  directed  at  clearly  hearsay  or  opinion  testimony 
and  should  have  been  sustained.  Despite  the  erroneous  rulings  by  the  court, 
held  that  no  error  thus  committed  was  of  material  importance  or  prejudicial 
to  the  rights  of  the  accused  (File:  OO-McLeod,  Donald  K/A17-20  (360611), 
July  23  and  29,  1936;  for  other  facts  in  this  case,  see  ante,  pp.  3-4  and  7-8). 


MEMBERS  OF  COURTS  MARTIAL : rank  of. 

Where  two  of  the  members  of  a general  court  martial  were  junior  in  rank 
to  the  officer  who  was  being  tried,  attention  was  invited  to  section  803,  Naval 
Courts  and  Boards,  note  10,  which  provides  that,  in  the  case  of  trial  of  an 
officer  “as  a matter  of  policy,  in  such  a case  all  should  be  senior.”  Since  the 
accused  did  not  object  to  any  member  of  the  court,  held  that  he  thereby  waived 
this  irregularity  (File:  OO-Tuttle,  Edgar  S/A17-20  (360624),  July  31  and 
Aug.  6,  1936). 


PAY  : ADDITIONAL,  SUBMARINE  DUTY  J “BUILDERS’  TRIALS”  CONSTRUED. 

The  act  of  January  16,  1936  (Pub.,  No.  415,  74tli  Cong.,  49  Stat.  1091),  amend- 
ing act  of  April  9,  1928  (34  U.  S.  C.  886),  authorizes  additional  pay  for  officers 
and  enlisted  men  on  duty  on  board  a submarine  of  the  Navy  “including  sub- 
marines under  construction  for  the  Navy  from  the  time  builders’  trials  com- 
mence.” Held  that  the  words  “builders’  trials”  mean  the  commencement  of 
trials  conducted  underway  or  “in  free  route.”  (File:  00-L16-4  (28) 

<350103-1),  Aug.  6,  1936). 


RADIO  : LICENSING  OF  RADIO  OPERATORS  AND  RADIO  STATIONS  IN  ISLAND  OF  GUAM  ; 

JURISDICTION  OF  FEDERAL  COMMUNICATIONS  COMMISSION. 

The  Communications  Act  of  1934  requires  that  radio  operators  be  licensed 
by  the  Federal  Communications  Commission  and  that  the  Commission,  except  as 
otherwise  provided  in  the  act,  [P.  11]  from  time  to  time,  as  public  conven- 
ience, interest,  or  necessity  requires,  shall  “have  authority  to  prescribe  the 
qualifications  of  station  operators,  to  classify  them  according  to  the  duties  to 
be  performed,  to  fix  the  forms  of  such  licenses,  and  to  issue  them  to  such 
citizens  of  the  United  States  as  the  Commission  finds  qualified”  (act  June  19, 
1934,  48  Stat.  1064,  1082  ; 47  U.  S.  C.  303  (1)). 
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The  Secretary  of  the  Navy,  in  view  of  the  military  control  of  the  Island  of 
Guam  conferred  by  the  President’s  Executive  order  of  December  23,  1898,  ad- 
ministers all  matters  in  Guam,  including  the  operation  of  radio  stations.  On 
August  29,  1934,  a permit  was  given  by  the  Secretary  of  the  Navy  to  a private 
company  to  establish  and  operate  a high  frequency  radio  station  on  the  Island 
of  Guam,  the  permittee  agreeing  that  “only  citizens  of  the  United  States,  prefer- 
ably members  of  the  Naval  Reserve,  will  be  placed  administratively  in  control 
of  this  station  and  only  citizens  of  the  United  States  or  of  the  Philippine  Islands 
or  of  the  Island  of  Guam,  preferably  members  of  the  Naval  Reserve  will  be 
employed  as  radio  operators  thereof.” 

Question  whether  employment  of  natives  of  Guam  as  radio  operators  in 
accordance  with  the  provisions  of  the  above-quoted  permit  is  legal,  or  whether 
radio  operators  in  Guam  must  be  citizens  of  the  United  States  and  licensed  by 
the  Federal  Communications  Commission. 

The  Navy  Department  has  previously  held  that  similar  provisions  in  the  Radio 
Act  of  February  23,  1927  (44  Stat.  1162)  did  not  apply  to  Guam  (File:  A6-1  (10) 
A18-1  (2)  (270221),  Apr.  14,  1927,  and  File:  A6-1  (10)  A18-1  (271109), 

Dec.  17,  1927).  Moreover,  title  III  of  the  Communications  Act  of  1934  specifi- 
cally provides  that,  for  the  purposes  of  that  title,  the  United  States  (including 
its  possessions  as  defined  in  another  section  of  the  said  act),  is  divided  into  five 
zones,  expressly  excluding  Guam  and  certain  other  possessions  (act  June  19, 
1934,  sec.  302  (a)  and  (b)  ; 47  U.  S.  C.  802).  As  the  above-quoted  provision  re- 
lating to  citizenship  and  licensing  of  radio  operators  is  a part  of  title  III  of  the 
Communications  Act  of  1934,  it  seems  clear  that  Congress  did  not  intend  to,  and 
in  fact  did  not,  interfere  with  the  control  exercised  by  the  Secretary  of  the  Navy 
in  the  administration  of  affairs  in  Guam. 

In  view  of  the  foregoing,  held  that  the  employment  of  natives  of  Guam  as 
radio  operators  in  accordance  with  the  provision  of  the  permit  of  August  29,  1934, 
above  quoted,  is  discretionary  with  the  Secretary  of  the  Navy  and  legal,  not- 
withstanding the  above  mentioned  provisions  of  the  Communications  Act  cf  1934 
which  have  no  binding  effect  in  Guam  (File:  A2-14  (1)/EG54  ( 340419),  Aug. 
11,  1936,  discussing  status  of  Guam  and  opinions  of  Atty.  Gen.  and  court  decisions 
relating  thereto ; see  also  L.  R.  N.  A.,  1929  Supp.,  pp.  1115-1116) . 


[P.  12]  RECORD  OF  PROCEEDINGS : signatures  of  members,  general  court 

MARTIAL. 

Where  the  signatures  of  all  of  the  members  of  a general  court  martial  did  not 
appear  on  the  same  page  as  the  sentence,  attention  was  invited  to  section  883, 
note  31,  Naval  Courts  and  Boards  as  amended  by  Changes  No.  7.  This  ir- 
regularity did  not  invalidate  the  proceedings  (File:  OO-Tuttle,  Edgar  S[/A17-20 
(360624),  July  31  and  Aug.  6,  1936). 


RETIRED  OFFICERS : advancement  in  rank  ; isthmian  canal  service. 

An  officer  of  the  Medical  Corps  who  was  retired  in  1921  applied  for  advance- 
ment on  the  retired  list  under  section  3 of  the  act  of  March  4,  1915  (38  Stat. 
1191 ; 10  U.  S.  C.  1027 ) , which  provides : 

“That  such  officers  of  the  Army  and  Navy  as  were  detailed  for  duty  with 
the  Isthmian  Canal  Commission  on  the  Isthmus  of  Panama  for  more  than 
three  years,  and  who  shall  not  have  been  advanced  in  rank  by  any  other 
provision  of  this  bill,  shall  be  advanced  one  grade  in  rank  upon  retirement : 
Provided,  That  any  officer  of  the  Army  or  Navy  now  on  the  retired  list  with 
similar  service  shall  be  immediately  advanced  one  grade  in  rank  on  the 
retired  list  of  the  Army  or  Navy.” 

While  the  officer  in  question  was  on  duty  in  the  vicinity  of  the  Isthmus  of 
Panama  between  August  1899  and  November  1902,  for  approximately  three  years 
and  associated  with  individuals  who  were  engaged  in  the  survey  of  the  Panama 
Canal,  his  service  was  as  medical  officer  of  naval  vessels  which  were  not  con- 
tinuously in  the  vicinity  of  the  proposed  canal.  Held  that  for  an  officer  to  be 
eligible  for  advancement  under  the  above  enactment  he  must  not  only  have  been 
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detailed  for  duty  with  the  Isthmian  Canal  Commission  but  such  duty  must  have 
been  performed  on  the  Isthmus  of  Panama  for  more  than  three  years.  Further 
held  that  the  service  rendered  in  this  case  as  medical  officer  in  naval  vessels  in 
the  vicinity  of  the  Panama  Canal,  does  not  bring  the  officer  within  the  purview  of 
the  statute  and,  accordingly,  he  is  not  now  entitled  to  advancement  in  grade 
(File:  OO-Bogan,  Fred  M/P17-2  (360630),  Aug.  13,  1936). 


RETIRED  OFFICERS:  appointment  of,  to  office  in  foreign  counjry. 

Held  that  a retired  officer  of  the  Navy  may  be  detailed  by  the  President  to 
assist  the  Government  of  Ecuador  as  naval  adviser  under  an  agreement  to  be 
entered  into,  with  the  approval  of  the  Secretary  of  the  Navy,  between  that  Gov- 
ernment and  the  individuals  concerned.  Further  held  that  it  is  not  [P.  13] 
necessary  to  assign  such  retired  naval  officer  to  active  duty  in  order  to  permit  him 
to  accept  such  employment  (File:  OR/P16-3  (18)  (360731),  Aug.  1.  1936,  con- 
struing act  May  19,  1926,  as  amended  by  act  May  14,  1935,  34  U.  S.  C.  441a  and 
current  supplement). 


REVISION : sentence  inadequate. 

See  case  of  Lieutenant  (Junior  Grade)  Donald  K.  McLeod,  U.  S.  Navy,  ante, 
pages  3-4. 


VESSELS : merchant — requisitioning  for  navy  during  national  emepvGENCy  or 
upon  declaration  of  war. 

The  Army  Appropriation  Act  approved  August  29,  1916  (10  U.  S.  C.  1361) 
authorizes  the  President  in  time  of  war  to  take  possession,  through  the  Secretary 
of  War,  of  any  or  all  transportation  systems  on  the  high  seas,  as  well  as  on  land, 
for  the  purpose  of  transporting  troops,  war  materials  and  equipment  or  for  such 
other  similar  purposes  connected  with  the  emergency  created  by  the  war  as  he  may 
decide  to  be  needful  or  desirable. 

The  Merchant  Marine  Act  of  1936  (49  Stat.  1985,  sec.  902  (a)  ; 46  U.  S.  C.  A. 
1242)  authorizes  the  United  States  Maritime  Commission,  when  a national 
emergency  has  been  declared  by  proclamation  of  the  President,  to  requisition  “any 
vessel  documented  under  the  laws  of  the  United  States.” 

Construing  the  foregoing  statutes,  held  that  Congress  intended  that  hereafter  the 
United  States  Merchant  Marine  shall  be  under  the  centralized  control  of  the 
Maritime  Commission  in  time  of  peace  as  well  as  in  time  of  war,  and  that  the 
Navy  shall  obtain  its  auxiliary  vessels  through  the  Commission  in  such 
emergency  as  to  require  the  taking  over  of  American  merchant  ships  for  use. 
While  the  repeal  section  of  the  Merchant  Marine  Act  of  1936  makes  no  mention 
of  the  1916  Army  Act,  supra,  this  is  accounted  for  by  the  fact  that  the  1916  act 
also  includes  means  of  transportation  on  land  and  in  the  air  and  to  that  extent 
is  not  affected  by  the  later  act. 

Further  held  that  under  the  provisions  of  the  Merchant  Marine  Act  of  1936 
such  Government-owned  vessels  as  are  in  the  possession  and  under  the  control 
of  the  Maritime  Commission  and  have  not  been  chartered  to  private  parties  may 
be  transferred  by  the  Commission  to  the  Navy  Department  for  operation  in  an- 
ticipation of  war  even  before  a national  emergency  has  been  declared  by  the 
President  (File:  QS1/A18  (350417-4),  Aug.  21,  1936;  see  also  C.  M.  O.  7,  193a 
p.  16,  and  Ex.  Proc.  of  Apr.  11,  1918,  40  Stat.  1769). 

C.  M.  O.  9—1936 


[P.  2]  Lieutenant  Caleb  R.  Crandall,  U.  S.  Navy,  was  tried  by  general  court 
martial  convened  at  the  Navy  Yard,  Mare  Island,  Calif.,  on  August  5,  1936,  by 
order  of  the  Secretary  of  the  Navy,  and  acquitted  of  the  following  charge  and 
specifications : 

“ Charge . — Conduct  to  the  prejudice  of  good  order  and  discipline. 

“ Specification  1. — In  that  Caleb  R.  Crandall,  now  a lieutenant,  U.  S.  Navy, 
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alias  Ray  Anderson,  while  serving  at  the  U.  S.  Navy  Yard,  Mare  Island,  Cali- 
fornia, under  the  name  and  rank  of  Caleb  R.  Crandall,  lieutenant, 
U.  S.  Navy,  did,  on  or  about  April  4,  1936,  in  the  city  of  Vallejo,  California, 
knowingly  and  wilfully,  and  to  avoid  payment  of  postage  on  his  private 
letter  and  other  matter  in  the  mail,  make  use  of  an  official  envelope  author- 
ized by  law,  being  the  property  of  the  United  States  Government  furnished 
and  intended  for  the  naval  service  thereof  and  bearing  the  printed  endorse- 
ments ‘Navy  Department  Navy  Yard,  Mare  Island,  Calif.  Commandant’s 
Office  Official  Business’  and  ‘Penalty  for  Private  Use  to  Avoid  Payment  of 
Postage,  $300,’  by  then  and  there  causing  to  be  transmitted  through  the 
mail,  without  postage,  the  aforesaid  envelope  and  certain  papers  enclosed 
therein,  consisting  of  an  unofficial  letter  addressed  to  ‘Mr.  E.  Julian  Peacock, 
Clerk,  House  Naval  Affairs  Committee,  Washington,  D.  C.’,  dated  ‘April  4, 
1936,’  and  signed  with  the  name  ‘Ray  Anderson’,  on  paper  bearing  the  typed 
letterhead  ‘Anderson  Motor  Sales  Company,  Mountain  View,  California,’ 
and  an  unofficial  two-page  unsigned  mimeographed  article  entitled  ‘Memo- 
randum of  Details  of  Status  of  Officers  Requiring  Relief  Legislation.’ 

“ Specification  2. — In  that  Caleb  R.  Crandall,  now  a lieutenant,  U.  S.  Navy, 
alias  Ray  Anderson,  while  serving  at  the  U.  S.  Navy  Yard,  Mare  Island,  Cali- 
fornia, under  the  name,  and  rank  of  Caleb  R.  Crandall,  lieutenant, 
U.  S.  Navy,  having  been  officially  informed  by  the  Secretary  of  the  Navy  in 
substance  as  follows : That  his  promotion  to  the  grade  of  lieutenant  com- 
mander cannot  be  effected  legally  ‘until  after  he  is  recommended  for  promo- 
tion by  a selection  board,  and  consequently  [P.  3]  that  his  promotion  by 
seniority  is  not  being  withheld  illegally,  and  that  even  under  a system  of 
promotion  by  seniority  an  officer  of  the  Navy  has  no  vested  right  to  pro- 
motion, notwithstanding  the  fact  that  he  is  senior  in  his  grade  and  that 
a vacancy  exists  in  the  next  higher  grade  to  which  he  could  have  beeu 
promoted  had  the  President  seen  fit  to  do  so,  and  having  had  his  attention 
directed  by  the  Secretary  of  the  Navy  to  an  official  publication  of  the  Navy 
Department  entitled  ‘Laws  Relating  to  the  Navy,  Annotated,  Supplement — 
1929,’  and  to  page  134  of  the  said  publication  wherein  it  is  stated  in  sub- 
stance that  Congress  is  without  power  to  require  that  the  President  fill  a 
vacancy  in  the  Navy  by  promotion  of  the  senior  officer  in  the  next  lower 
grade,  did,  thereafter,  at  the  said  navy  yard,  on  or  about  April  4,  1936, 
write  and  cause  to  be  written  and  mimeographed  and  transmitted  through 
the  mail  to  the  Committee  on  Naval  Affairs  of  the  House  of  Representatives 
of  the  United  States  a certain  communication  signed  by  him,  the  said  Cran- 
dall alias  Anderson,  with  the  name  ‘Ray  Anderson,’  and  a certain  two-page 
unsigned  article  entitled  ‘Memorandum  of  Details  of  Status  of  Officers 
Requiring  Relief  Legislation,’  which  said  letter  and  article  were  in  tenor 
as  follows : 

“ ‘Anderson  Motor  Sales  Company 

“ ‘Mountain  View,  California. 

“ 7/  April,  1936. 

“ ‘Mr.  E.  Julien  Peacock, 

“ ‘Clerk,  House  Naval  Affairs  Committee, 

“ ‘Washington,  D.  C. 

“ ‘Dear  Sir  : 

“ ‘On  17  March,  1936,  the  Honorable  Byron  N.  Scott  introduced  a bill, 
H.  R.  11788  for  the  relief  of  certain  lieutenants  in  the  Navy.  Under  the 
law  which  was  in  force  until  May  29,  1934,  it  was  mandatory  that  these 
officers  be  promoted  in  the  order  of  their  seniority  before  any  officer  junior 
to  them  could  be  promoted. 

“ ‘In  direct  violation  of  the  Law,  certain  officers  who  were  junior  to  those 
mentioned  in  H.  R.  11788  were  promoted  at  various  dates,  the  last  of  which 
was  early  in  March  1934 ; nearly  three  months  before,  the  law  was  changed. 

“ ‘The  Navy  Department  has  explained — these  officers  w^ere  not  promoted 
when  due  because  they  were  then  on  duty  at  places  where  it  was  not  con- 
venient to  have  them  examined,  and  that  after  the  law  was  changed  it  was 
believed  that  there  was  then  no  authority  to  have  them  promoted. 

“ ‘The  fact  that  it  was  not  convenient  to  so  examine  and  promote  these 
officers  has  already  deprived  them  of  [P.  4]  their  proper  promotion,  and 
the  pay  which  goes  with  such  promotion,  for  more  than  two  years. 
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“‘It  is  requested  that  you  actively  support  the  Scott  Bill,  H.  It.  11788,  so 
that  these  officers  may  be  given  the  promotion  to  which  they  were  legally 
entitled  more  than  two  years  ago. 

“ ‘Yours  very  truly, 

“ ‘Ray  Anderson. 

“ ‘Memorandum  of  Details  of  Status  of  Officers  Requiring  Relief 

Legislation 


“ ‘Promotion  of  lieutenants  in  the  line  of  the  Navy  has  been  governed  for 
many  years  by  the  same  long-established  law  of  promotion  by  seniority. 
This  law  was  in  full  force  and  effect  until  May  9, 1984. 

“ ‘Under  this  law  it  was  mandatory  that  promotion  of  lieutenants  to  fill 
vacancies  in  the  grade  of  lieutenant  commander  be  in  succession  in  the  order 
of  their  seniority  or  rank.  It  was  not  legally  possible  to  promote  a lieui- 
tenant  while  there  remained  another  lieutenant  senior  to  him  on  the  Navy 
list,  the  only  exception  being  in  the  case  where  such  senior  officer  had  been 
required,  by  sentence  of  general  court  martial,  to  lose  numbers  in  his  grade. 

“ ‘The  law  provided  that  a lieutenant  who  failed  to  pass  the  physical  ex- 
amination for  promotion  must  be  retired  with  the  rank  of  lieutenant  com- 
mander. Not  until  the  date  on  which  such  officer  was  actually  placed  upon 
the  retired  list  could  the  next  officer  be  promoted  to  fill  the  vacancy. 

“ ‘The  act  of  May  29, 1934  (H.  R.  9068),  extended  the  then  existing  selection 
law  downward  two  grades,  to  provide  for  the  promotion  of  lieutenants  and 
junior  lieutenants  in  the  line  of  the  Navy,  by  selection  instead  of  by  seniority, 
and  provided  for  the  forced  retirement  of  those  officers  who  were  not 
selected. 

“‘There  are  eight  lieutenants  who  are  senior  on  the  Navy  list  (Navy 
Register  1934)  to  the  last  officer  who  was  confirmed  and  promoted  to  the 
grade  of  lieutenant  commander  prior  to  May  29,  1934,  under  the  old  law. 
The  nonpromotion  of  these  eight  lieutenants  was  a direct  violation  of  the 
then  existing  law. 

“ ‘The  following  list  shows,  in  the  order  of  their  seniority,  with  signal  num- 
bers as  given  in  the  Navy  Register  for  1934,  those  who  were  and  those  who 
were  not  promoted.  Those  [P.  5]  shown  as  retired  were  retired  after 
having  failed  to  pass  the  physical  examination  for  promotion  to  the  grade  of 
lieutenant  commander : 


193&  Signal 
No. 


Name 


Present  status 


I.  1658.  Anderson,  A.  F. 

1659.  Seely,  C.  S. 

II.  1660.  Ayres,  T.  G. 

1661.  Deewall,  R.  G. 

1662.  Chapman,  J.  Q. 

1663.  Newton,  H.  F. 

1664.  Johnson,  O.  M. 

1665.  Pitts,  H.  L. 

1666.  Waters,  C.  F. 

III.  1667.  Lysaught,  E.  J. 
IY.  1668.  Decker,  P.  A. 


Retired  as  a lieutenant. 
Lieut.  Comdr.,  U.  S.  N. 
Still  a lieutenant. 

Lieut.  Comdr.,  U.  S.  N. 
Lieut.  Comdr.,  U.  S.  N. 
Lieut.  Comdr.,  U.  S.  N. 
Lieut.  Comdr.,  U.  S.  N. 
Lieut.  Comdr.,  U.  S.  N. 
Lieut.  Comdr.,  U.  S.  N. 
Still  a lieutenant. 

Still  a lieutenant. 


The  1934  Navy  Register  listed  the  above  as  lieutenant  coimnanders. 

Those  below  were  listed  as  lieutenants — numbers  1669  to  1690  being  blank. 


1691.  Peterson,  E.  B. 

1692.  Jeffs,  C.  Ii. 

V.  1693.  Trautman,  D.  L. 

VI.  1694.  Crandall,  C.  R. 

VII.  1695.  Andrews,  W.  E. 

1696.  Farnsworth,  R.  E. 

VIII.  1697.  Mullen,  F.  A. 

1698.  Dingwell,  J.  E. 

1699.  Millar,  N.  E. 

1700.  Gehres,  L.  E. 


Lieut.  Comdr.,  U.  S.  N. 
Lieut.  Comdr.,  U.  S.  N. 
Still  a lieutenant. 

Still  a lieutenant. 
Retired  as  a lieutenant. 
Lieut.  Comdr.,  U.  S.  N. 
Still  a lieutenant. 

Lieut.  Comdr.,  U.  S.  N. 
Lieut.  Comdr.,  U.  S.  N. 
Lieut.  Comdr.,  U.  S.  N. 
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“ ‘Lieut.  Comclr.  Gehres  was  the  last  officer  to  be  confirmed  to  that  rank 
prior  to  May  29,  1934.  His  commission  dates  from  about  January  1,  1934. 

“ ‘When  the  Navy  Department  failed  to  promote  the  officers  listed  above  as 
lieutenants,  yet  nominated  and  promoted  those  junior  to  them  as  shown  listed 
above  as  lieutenant  commanders,  that  Department  acted  in  direct  violation 
of  the  then  existing  law. 

“ ‘When  some  of  the  above  lieutenants  brought  this  apparently  illegal  pro- 
cedure to  the  attention  of  the  Secretary  of  the  Navy,  and  requested  that  the 
matter  be  referred  to  the  Attorney  General  of  the  United  States  for  a legal 
decision,  he  refused  to  do  so.  In  refusing  to  refer  this  question  to  the  Attor- 
ney General,  the  Secretary  of  the  Navy  made  reference  to  former  decisions 
which  had  held  that  “even  though  an  officer  be  the  senior  in  his  grade  and 
there  be  vacancies  in  the  next  higher  grade , he  has  no  vested  right  to  promo- 
tion, but  is  subject  to  selection .”  [P.  6]  This  decision  was  said  to  have 

been  rendered  in  a parallel  case,  and  its  provisions  said  to  be  binding  in  the 
cases  of  these  eight  lieutenants.  The  cases  were  not  parallel,  however,  as 
these  officers  were  not  senior  in  grade,  but  actually  senior  to  officers  who  had 
been  promoted  some  months  prior  to  May  29,  1934,  when  the  selection  law 
was  passed. 

“ ‘Those  officers  next  junior  to  Lieut.  Comdr.  Gehres  who  were  past  due  for 
promotion  when  the  law  was  changed  on  May  29,  1934,  (and  there  were 
several  of  them)  are  in  a status  parallel  to  the  cases  in  which  the  above 
decision  was  rendered.  They  do,  without  doubt,  come  within  the  provisions 
of  the  selection  law.  However,  reference  to  the  selection  law,  as  regards  the 
eight  lieutenants  above  listed  is  entirely  out  of  order  and  irrelevant.  They 
are  entirely  within  the  provisions  of  the  law  of  promotion  by  seniority,  under 
which  their  juniors,  including  Gehres,  were  promoted. 

“ ‘In  the  past  the  Attorney  General  has  repeatedly  held  that  there  exists  no 
legal  authority  to  abridge  or  suspend  the  rights  or  other  provisions  of  a law 
because  of  the  probability  that  the  law  is  about  to  be  changed.  Recently  the 
Attorney  General  has  stated  that  there  has  never  been  a parallel  case  re- 
ferred to  him,  and  that  the  question  involved  in  the  cases  of  these  eight 
officers  has  never  been  before  his  department. 

“ ‘A  careful  study  of  the  records  fails  to  disclose  any  case  in  the  history 
of  the  Navy  where  the  law  of  promotion  by  seniority  has  been  so  violated 
before.  Seniority  is  of  vital  importance  in  the  Navy,  since  it  determines  re- 
sponsibility as  well  as  authority  in  every  possible  instance.  To  force  these 
officers  to  serve  as  lieutenants  and  to  take  precedence  after  lieutenant  com- 
manders who  were  actually  junior  to  them,  but  who  were  promoted  contrary 
to  the  then  existing  law,  is  as  harmful  to  the  morale  of  the  vessels  on  which 
they  serve  as  it  is  unjust  to  the  officers  concerned. 

“ ‘The  provisions  of  the  then  existing  laws ; a consideration  for  the  morale 
of  the  Navy ; and  the  dictates  of  simple  justice,  all  demand  that  this  condi- 
tion be  remedied,  and  that  these  eight;  officers  be  promoted  to  their  proper 
seniority  without  undue  delay. 

“ ‘Due  to  their  length  of  service,  these  officers  are  already  receiving  the 
pay  and  allowances  of  a lieutenant  commander,  and  the  passage  of  any  act 
to  have  them  promoted  will  not  cost  the  Government  any  additional  money  at 
this  time.’  ” 

[P.  7]  On  September  17,  1936,  the  Judge  Advocate  General  remarked,  in 
part,  as  follows : 

“1.  In  reviewing  the  record  of  proceedings  in  the  general  court-martial 
case  of  Lieutenant  Caleb  R.  Crandall,  U.  S.  Navy,  it  is  noted  that  the  court 
found  that  the  charge  and  specifications  were  in  due  form  and  technically 
correct  but  that  the  specifications  were  not  proved,  and  that  it  accordingly 
acquitted  the  accused  of  the  charge. 

“2.  There  was  evidence  that  the  accused  did  not  cause  the  documents  in 
question  to  be  transmitted  through  the  mail,  which  was  an  essential  element 
of  the  offenses  charged  as  set  forth  in  the  specifications.  On  this  point  it 
appeared  from  the  testimony  of  witnesses  for  both  the  prosecution  and  the 
defense  that  the  documents  were  prematurely  placed  in  the  mail  without 
specific  instructions  from  the  accused  and  during  his  absence  from  the  office. 

“3.  As  to  the  first  specification,  there  was  also  evidence  that  the  accused 
had  procured  postage  in  advance  for  mailing  a large  number  of  unofficial 
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documents,  including  those  specified,  and  that  it  was  not  used  for  this  pur- 
pose because  of  the  accidental  mailing  of  the  documents  without  his  knowl- 
edge. 

“4.  The  second  specification  was  preferred  in  order  to  charge  the  accused 
with  using  language  tending  to  bring  the  Secretary  of  the  Nav; 
tempt.  Such  a charge  patently  requires  that  the  alleged  Lai 
published,  i.  e.,  brought  to  the  attention  of  third  persons,  before  it  could  have 
the  effect  of  jeopardizing  good  order  and  disrupting  discipline  In  the  Navy. 
Therefore,  it  is  essential  that  the  accused  should  have  published  or  caused 
the  objectionable  language  to  be  published,  and  until  this  was  done  know- 
ingly and  wilfully,  he  had  committed  no  offense.  This  is  true  ev< 
at  the  time  of  writing  he  had  the  intent  to  publish  the  writing,  for  a mere 
intent  alone  is  not  punishable  (C.  M.  O.  8, 1931,  14). 

“5.  It  appears  that  the  court,  as  it  had  a right  to  do,  believed  that  the  docu 
ments  were  accidentally  mailed,  without  authority  of  the  accused,  that  he 
intended  to  pay  postage  thereon,  and  that,  as  it  happened,  he  was  not  re- 
sponsible for  the  dissemination  of  their  contents  to  the  Committee  on  Naval 
Affairs  at  the  time  they  were  mailed,  regardless  of  what  may  have  been  his* 
purpose  as  to  their  future  disposition. 

“6.  Certain  expressions  of  opinion  were  received  in  evidence  to  the  effect 
that  the  letter  which  the  accused  was  charged  with  writing  and  signing 
with  an  assumed  name,  [P.  8]  as  set  forth  in  the  second  specification, 
might  be  regarded  as  an  official  document,  in  view  of  the  fact  that  he  sup- 
posedly had  permission  from  the  Secretary  of  the  Navy  ‘to  seek  relief  from 
Congress,’  in  the  matter  of  his  nonpromotion.  Such  a view  is  considered 
erroneous  and  it  is  believed  that  any  such  misapprehension  which  might 
possibly  be  shared  by  others  and  influence  their  future  action,  should  be  cor- 
rected at  this  time.  Congress  has  made  it  a criminal  offense  for  any  person 
to  use  Government  appropriations,  directly  or  indirectly,  to  pay  ‘for  any 
personal  service,  advertisement,  telegram,  telephone,  letter,  printed  or  writ- 
ten matter,  or  other  device,  intended  or  designed  to  influence  in  any  manner 
a Member  of  Congress,  to  favor  or  oppose,  by  vote  or  otherwise,  any  legis- 
lation or  appropriation  by  Congress,  whether  before  or  after  the  introduction 
of  any  bill  or  resolution  proposing  such  legislation  or  appropriation’ — except, 
in  those  cases  where  officers  and  employees  of  the  United  States  are  permitted 
to  communicate  to  Members  of  Congress,  on  their  request,  ‘through  the  proper 
official  channels,’  requests  for  legislation  or  appropriations  which  they  deem 
necessary  for  the  efficient  conduct  of  the  public  business.  This  statutory 
enactment  makes  mandatory  the  removal  of  the  offender  from  his  office  or 
employment,  in  addition  to  authorizing  his  punishment  by  fine  and  imprison- 
ment upon  conviction  (act  July  11,  1919,  sec.  6;  18  U.  S.  C.  201).” 

On  September  29,  1936,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  acquittal,  subject  to  the  remarks  of  the  Judge  Advocate  General. 


[P.  9]  Lieutenant  (Junior  Grade)  Kenneth  R.  Miller,  Supply  Corps,  U.  S. 
Navy,  was  tried  by  general  court  martial  convened  on  board  the  U.  S.  S.  Melville, 
on  June  30,  1936,  by  order  of  the  commander  Destroyers,  Battle  Force,  United 
States  Fleet,  and  acquitted  of  “Culpable  inefficiency  in  the  performance  of  duty” 
(5  specifications  relating  to  inspection  of  accounts  of  ship’s  service  store  and 
submitting  of  reports  in  connection  therewith). 

On  August  1, 1936,  the  convening  authority  placed  the  following  remarks  on  the 
record : 

“*  * * accused  was  tried  on  the  charge  of  ‘Culpable  inefficiency  in  the 

performance  of  duty,’  5 specifications,  each  alleging  that  the  accused,  as  the 
result  of  making  a required  quarterly  inspection  of  the  accounts  of  the  ship’s 
service  store,  U.  S.  S.  Preble,  submitted  a report  to  his  division  commander 
without  taking  the  necessary  steps  in  making  the  inspection  to  determine 
whether  or  not  the  accounts  were  audited  in  accordance  with  Navy  Regula- 
tions, and  the  report  so  submitted  falsely  stated  that  the  accounts  were 
audited  in  accordance  with  Navy  Regulations. 

“The  court  found  all  the  specifications  not  proved  and  the  accused  not 
guilty  of  the  charge.  The  convening  authority  is  well  aware  of  the  duty 
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of  a court  martial  in  weighing  the  evidence,  and  he  is  also  aware  of  the 
fact  that  where  there  is  any  evidence  to  support  the  finding  of  the  court,  that 
finding  should  be  accepted  by  the  convening  authority  even  though,  from 
the  record,  he  arrives  at  an  opposite  conclusion  (C.  M.  O.  12,  1927 ; 14-17). 
In  this  case,  however,  the  evidence  was  clear  and  uncontradicted  that  the 
accused  submitted  false  reports  regarding  the  auditing  of  the  accounts  of 
the  ship’s  service  store,  U.  S.  S.  Preble.  The  evidence  was  also  clear  that  the 
inspections  were  made  by  the  accused  in  such  an  inefficient  manner  that  he 
failed,  except  on  the  inspection  covered  by  specification  1,  to  determine  the 
true  condition  of  the  accounts  of  the  ship’s  service  store. 

“The  convening  authority  fails  to  understand  on  what  theory  the  court 
found  specifications  2,  3,  4,  and  5 not  proved.  The  findings  of  courts 
martial  are  largely  instrumental  in  establishing  a standard  of  conduct 
for  personnel  of  the  Navy.  The  convening  authority  is  loath  to  believe 
[P.  10]  that  the  performance  of  duty  of  the  accused  as  brought  to  light 
by  the  evidence  conforms  to  a standard  acceptable  to  a majority  of  the 
members  of  the  court. 

“As  to  the  first  specification,  the  evidence  appears  to  indicate  that  the 
accused  was  aware  of  the  fact  that  the  accounts  of  the  ship’s  service  store, 
U.  S.  S.  Preble,  were  not  audited  in  accordance  with  Navy  Regulations  at 
the  time  of  making  the  inspection  covered  by  that  specification,  yet  he 
submitted  a report  to  his  division  commander  stating  that  they  were  prop- 
erly audited.  Only  the  fact  that  there  is  doubt  in  the  mind  of  the  conven- 
ing authority  as  to  whether  there  is  sufficient  evidence  to  result  in  a 
conviction  restrains  the  convening  authority  from  bringing  the  accused  to 
trial  for  the  offense  of  wilfully  and  knowingly  submitting  a false  report. 
In  this  decision  the  convening  authority  is  conforming  to  the  policy  of  the 
Navy  Department  ‘not  to  initiate  court-martial  proceedings  against  per- 
sons in  the  naval  service  unless  there  is  a reasonable  belief  that  the  trial 
will  result  in  a conviction’  (L.  R.  N'.  A.  supp.  p.  210). 

“In  view  of  the  above,  the  proceedings  of  the  general  court  martial  in 
the  foregoing  case  of  Lieutenant  (Junior  Grade)  Kenneth  R.  Miller,  Supply 
Corps,  U.  S.  Navy  are  approved;  the  finding  on  the  first  specification  is 
approved.  The  findings  on  the  second,  third,  fourth,  and  fifth  specifications 
and  on  the  charge,  and  the  acquittal,  are  disapproved.” 

On  August  19,  1936,  the  Judge  Advocate  General  held  that  the  proceedings 
and  the  action  of  the  convening  authority  were  legal. 


[P.  11]  ALCOHOLIC  LIQUORS : sale  on  naval  reservations;  policy  of  navy 

DEPARTMENT. 

Sale  of  beer  at  Boston  Navy  Yard,  Boston,  Mass.,  by  a restaurant  operated 
under  a concession,  but  essentially  a welfare  project  for  the  benefit  of  em- 
ployees, the  major  portion  of  the  profits  being  reflected  in  improved  quality  of 
food,  held , permissible  under  existing  law  and  regulation,  if  authorized  by  the 
Secretary  of  the  Navy  as  provided  in  General  Order  No.  59.  Remarked  that  the 
provisions  of  State  law  with  respect  to  sale  of  alcoholic  beverages  do  not  apply 
within  the  reservation  which  comprises  the  Boston  Navy  Yard.  Therefore,  in 
the  event  authority  is  granted  for  sale  of  beer  at  the  Boston  Navy  Yard,  no 
State  license  should  be  obtained  or  other  supervision  of  the  State  authorities 
permitted  (File:  JJ56  (5)/Lll-3  (360819),  Sept.  11,  1936,  citing  C.  M.  O.  12, 
1935,  p.  7,  and  art.  118  (2),  Navy  Regs.). 

As  a matter  of  policy,  it  was  decided  by  the  Secretary  of  the  Navy  that  sale 
of  beer  to  employees  by  the  navy -yard  restaurant,  or  elsewhere  within  the  yard 
limits,  will  not  be  permitted  (File:  JJ56  (5)/Lll-3  ( 360819),  Sept.  30,  1936). 


ARGUMENTS : irregular — reference  to  matter  not  in  evidence. 

Judge  advocate,  in  answer  to  objection  made  by  accused  to  a question  being 
asked  a prosecution  witness  on  direct  examination,  made  the  following  state- 
ment: “*  * * the  conversation  that  this  witness  had  with  me  within  the 

past  two  weeks  included  the  definite  statement  that  the  accused  was  in  his 
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canteen  at  Camp  Ben  Fuller  during  afternoon  of  July  fourth.  lie  further  stated 
that  he  could  not  recall  the  exact  time.” 

Accused  objected  to  this  statement  by  the  judge  advocate  on  the  ground  that 
it  constituted  testimony  and  should  not  be  included  in  the  record  except  under 
oath.  His  objection  was  overruled.  Held , that  the  judge  advocate  and  the 
accused  in  an  argument  on  an  objection,  when  remarking  concerning  factors  of 
probable  evidential  value,  should,  as  far  as  possible,  restrict  their  remarks  to 
general  statements  pertinent  to  the  matter  being  argued,  and  should  not  speci- 
fically state  such  details  or  facts  which  are  properly  introduced  only  in  testi- 
mony form  by  witnesses  under  oath.  “In  short,  an  argument  cannot  be  made  a 
vehicle  of  getting  evidence  before  the  court.  It  is  not  evidence”  (sec.  669, 
N.  C.  & B.). 

However,  the  above  irregularity  did  not  invalidate  the  proceedings  (File: 
MM-Hurley,  Thomas  E/A17-20  (360716),  Sept.  5 and  17,  1936). 


[P.  12]  BOARDS  OF  MEDICAL  EXAMINERS : certification,  in  cases  of 

candidates  for  appointment  to  warrant  rank. 

Where  an  enlisted  man  of  the  Navy  was  examined  for  appointment  to  warrant 
rank  and  the  board  of  medical  examiners  recorded  its  certification  as  to  his 
physical  qualifications  in  the  form  prescribed  by  Naval  Courts  and  Boards  for  a 
candidate  for  promotion,  held  that  this  action  of  the  board  was  in  error;  that 
the  form  which  should  have  been  used  was  that  prescribed  in  the  case  of  a can- 
didate for  appointment  (N.  C.  & B.,  sec.  1281,  note  19,  var.  4).  Remarked,  that 
there  is  no  statutory  certification  required,  and  the  form  thereof  is  prescribed 
by  the  Secretary  of  the  Navy,  who  may  legally  waive  the  provisions  of  a rule  or 
regulation  established  by  himself.  Such  waiver,  however,  has  been  deemed 
proper  only  in  cases  of  great  necessity.  (The  record  of  proceedings  in  this  case 
was  returned  to  the  board  with  directions  that  it  reconvene  for  the  purpose  of 
recording  its  certification  in  the  proper  form.  File : OO-Casey,  Garland/Al7-29 
(360825),  Sept.  17,  1936). 


BOARDS  OF  MEDICAL  EXAMINERS : constitution  of. 

Boards  of  medical  examiners  to  examine  and  report  upon  physical  qualifica- 
tions for  admission  to  or  promotion  in  the  naval  service  may  be  composed  of  one 
medical  officer  and  one  dental  officer  (File:  EG56/A17-29  (360911),  Sept.  21, 
1936;  see  34  U.  S.  C.  52,  94,  233,  271 ; arts.  1631,  1638,  1639,  1640,  1641,  and  1643, 
Navy  Regs.). 


CLAIMS : naval  personnel — effects  lost  or  damaged  ; “marine  disaster” 

construed. 

During  fueling  of  a naval  vessel  the  forward  bulkhead  of  a fuel  tank  tore 
loose  from  the  bulkhead  stiffener,  pulling  the  countersunk  rivet  heads  through 
the  plate  and  allowing  large  quantities  of  oil  under  pressure  to  escape  into  other 
compartments  of  the  vessel  and  damage  clothing  in  lockers.  Held,  that  this 
constituted  a “marine  disaster”  within  the  meaning  of  the  act  of  October  6,  1917 
(40  Stat.  389;  34  U.  S.  C.  981-9S2),  providing  reimbursement  for  loss  or  damage 
of  effects  belonging  to  naval  personnel  (File:  MM/L19  (360825),  Sept.  21,  1936). 


COMMISSARY  STORES:  persons  authorized  to  make  purchases  from — 

CIVILIAN  EMPLOYEES. 

Act  approved  March  3,  1909  (35  Stat.  768;  34  U.  S.  C.  533)  authorizes  sales  of 
naval  stores  to  civilian  employees  at  naval  stations  beyond  the  continental  limits 
of  the  United  States.  Held,  that  employees  of  the  Works  Progress  Administra- 
tion, engaged  on  Navy  projects  at  naval  stations  beyond  the  continental  limits  of 
the  United  States,  including  the  Navy  Yard,  Pearl  Harbor,  T.  H.,  are  “civilian 
employees  at  naval  stations”  within  the  meaning  of  this  act,  and  accordingly  may 
legally  be  authorized  to  make  purchases  from  Navy  commissary  stores  (File: 


2058  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937 


£C.  M.  O.  No.  9—1936] 

IP.  13]  JF/L11-3  (16)  (350807),  Sept.  26,  1936,  considering  act  Aug.  29,  1916, 

34  U.  S.  C.  534;  art.  1597  (1),  Navy  Regs.;  Navy  Dept.  File  11045-724:  1,  Nov. 
13,  1915,  and  JF/L11-3  (16)  (350807),  Ajug.  23,  1935,  digested  in  C.  M.  O.  8, 
1935,  p.  8) . 


CONTRACTS : assignment  of  bent  ; agency. 

Where  owner  of  premises  leased  to  the  Government  executed  assignment  of 
rent  paid  by  the  Government  for  the  property  to  a third  party,  held,  that  such 
assignment  came  within  the  purview  of  section  3737,  Revised  Statutes  (41 
U.  S.  C.  15),  prohibiting  the  transfer  of  a Government  contract  or  order,  or  any 
interest  therein,  to  any  other  party;  accordingly,  payment  of  rent  may  not  be 
made  to  the  party  named  in  the  instrument  of  assignment.  However,  in  view  of 
the  arrangement  between  the  lessor  and  the  third  party,  as  evidenced  by  the 
instrument  of  assignment,  suggested,  that  rental  checks  drawn  in  favor  of  the 
lessor  named  in  the  lease  may  be  delivered,  upon  proper  receipt,  to  the  third 
party  as  agent  of  the  lessor,  or  a new  lease  may  be  executed  with  the  third  party 
as  agent  of  the  owner  (File:  QR/EG22/L4-3  (17)  (360827),  Sept.  21,  1936;  see 
also  post,  p.  18). 


CONTRACTS : vessels  and  aircraft— limitation  of  profit. 

An  act  approved  March  27,  1934  (sec.  3 (b)  ; 48  Stat.  505 ; 34  U.  S.  C.  496)  pro- 
vided that  no  contract  should  be  made  by  the  Secretary  of  the  Navy  for  the 
construction  or  manufacture  of  any  complete  naval  vessel  or  aircraft,  or  any  por- 
tion thereof,  unless  the  contractor  agreed,  among  other  things,  to  pay  into  the 
Treasury  any  profit  in  excess  of  10  per  centum  of  the  total  contract  price.  By 
amendatory  act  of  June  25,  1936  (49  Stat.  1926;  34  U.  S.  C.,  Supp.  496),  it  was 
provided,  among  other  things,  that  the  foregoing  should  not  apply  to  contracts  or 
subcontracts  for  scientific  equipment  used  for  communication,  target  detection, 
navigation,  and  fire  control,  so  designated  by  the  Secretary  of  the  Navy.  Held, 
that  the  authority  of  the  Secretary  of  the  Navy  to  grant  exemptions  for  certain 
classes  of  scientific  equipment  does  not  apply  to  contracts  or  subcontracts  entered 
Into  prior  to  June  25,  1936,  which  contained  the  agreement  prescribed  by  the 
original  act  (File:  L4-3  (31)/QM  (360914),  Sept.  14,  1936). 


COURTS  MARTIAL:  judge  of  facts — acquittal  disapproved. 

See  case  of  Lieutenant  (Junior  Grade)  Kenneth  R.  Miller,  Supply  Corps, 
U.  S.  Navy,  ante,  pages  9-10. 


DESERTION : elements  of  ; alleging  and  proving  expiration  of  enlistment. 

General  court-martial  specification  under  the  charge  of  “Desertion”  alleged 
expiration  of  enlistment  of  accused  during  the  period  of  unauthorized  absence. 
The  prosecution  established  a prima  facie  case  of  desertion  but  introduced  no 
evidence  to  establish  [P.  14]  the  expiration  of  enlistment.  Held,  that  this  alle- 
gation is  useful  only  in  determining  the  period  of  unauthorized  absence  and  is 
not  an  essential  element  of  the  offense  of  desertion.  Accordingly,  the  failure  to 
establish  said  allegation,  while  an  irregularity,  was  not  a fatal  error  (File: 
MM-Sargent,  Willard  H/A17-20  (360804),  Sept.  22  and  28,  1936,  citing  C.  M.  O. 
11,  1931,  p.  9). 


EVIDENCE : former  testimony  before  board  of  investigation. 

A general  court  martial,  over  objection  of  accused,  admitted  former  testimony 
not  under  oath  given  by  him  as  a witness  before  a board  of  investigation.  The 
record  of  the  board  did  not  show  that  he  testified  voluntarily,  although  he  was 
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a principal  to  the  alleged  irregularities  which  were  being  investigated,  and  it  was 
apparent  from  the  outset  that  he  should  have  been  made  a defendant  in  the  pro- 
ceedings. Held  that  this  testimony  was  objectionable  as  being  of  no  evidential 
value  (citing  N.  C.  & B.,  secs.  414  (c),  417,  1121;  C.  M.  O.’s  8,  1935,  p.  7 and  10, 
1935,  p.  5).  Further  held  that,  irrespective  of  the  error  disclosed,  the  record  was 
sufficient  to  sustain  the  findings  of  the  court.  However,  in  view  of  the  fact 
the  substantial  rights  of  the  accused  were  prejudiced  by  the  erroneous  admission 
of  the  evidence  based  upon  the  board  of  investigation,  the  accused  was  afforded 
an  opportunity  to  request  a new  trial  in  accordance  with  the  provisions  of  section 
741  (g),  Naval  Courts  and  Boards,  1923  (File-  MM-Lorman,  Geo.  L/A17-20 
(360602),  Sept.  15  and  16,  1936). 


EVIDENCE  : hearsay — entries  in  service  record. 

Entry  from  service-record  book,  introduced  to  prove  commencement  of  unau- 
thorized absence,  contained  hearsay,  the  introduction  of  which  was  objectionable 
in  that  the  entry  as  to  date  absence  commenced  was  apparently  not  within  knowl- 
edge of  the  officer  who  made  the  entry.  Held  that,  since  accused  was  represented 
by  counsel  and  failed  to  object,  he  waived  his  objection  (citing  Naval  Digest,  1916, 
p.  223,  par.  83  ; C.  M.  O.  144,  1920,  p.  6).  Further  held  that,  since  accused  ad- 
mitted in  open  court  date  of  leaving  naval  service,  his  substantial  rights  were  not 
prejudiced  (File:  MM-Rourk,  Drury  M/A17-20  (360818),  Sept.  10  and  15,  1936, 
citing  N.  C.  & B.,  sec.  362) . 


EVIDENCE:  insufficient — receiving  stolen  goods. 

Following  evidence  held  insufficient  to  support  charge  of  “scandalous  conduct 
tending  to  the  destruction  of  good  morals,”  based  on  receiving  stolen  United 
States  property  (84  cans  of  “Pet”  evaporated  milk)  : 

When  premises  rented  by  accused  were  searched,  two  cases,  one  full  and  one 
partially  full,  of  cans  of  “Pet”  milk  were  found  under  some  sacks  in  the  woodshed 
and  six  to  ten  cans  in  the  kitchen. 

[P.  15]  Other  food  in  bulk  not  connected  with  the  case  was  also  found  in 
woodshed. 

Accused  had  exclusive  right  of  possession  to  this  section  of  woodshed,  but  door 
thereto  had  no  lock. 

The  cans  of  milk  were  similar  in  every  way  to  those  which  might  be  bought  in 
any  grocery  store. 

The  wooden  cases  found  in  the  woodshed  contained  a stencil  number  identified 
by  a supply  officer  as  that  designating  a naval  contract. 

Milk  received  under  aforesaid  contract  might  lawfully  have  been  purchased  by 
anyone  authorized  to  deal  with  the  commissary  store. 

Accused  did  not  have  the  requisite  permit  to  purchase  articles  at  the  commis- 
sary store. 

Commissary  officer  knew  of  no  shortage  in  his  store. 

No  evidence  of  shortage  or  loss  or  theft  committed  in  any  other  naval  activity. 

Attempt  to  link  accused  with  a prior  improper  gift  of  four  pies,  delivered  by 
an  enlisted  baker  to  a gate  guard  detail  of  which  accused  was  a member  failed 
to  establish  his  direct  connection  with  said  gift.  (This  line  of  evidence  furnished 
the  only  inference  as  to  place  of  theft,  namely,  that  the  milk  might  have  been 
stolen  from  bake  shop. 

Remarked  that  the  circumstantial  facts  established  by  the  evidence  failed  to 
exclude  reasonably  the  possibility  of  absence  of  an  actual  theft.  The  unexplained 
possession  of  one  person  of  goods  belonging  to  another  does  not  raise  the  pre- 
sumption that  larceny  has  been  committed  and  that  the  possessor  is  a receiver  of 
stolen  goods,  additional  evidence  being  necessary  to  establish  a corpus  delicti 
( Wright  v.  State,  88  So.  185). 

Further  remarked  that  the  evidence  adduced  also  failed  reasonably  to  elimi- 
nate the  possibility  that,  had  a theft  actually  been  committed  and  proved,  the 
accused  himself  might  have  been  the  thief.  One  who  steals  property  cannot  be 
convicted  of  receiving,  concealing,  or  aiding  in  concealing  the  property  stolen. 
The  statutes  making  the  receiving  of  stolen  goods  a separate  offense  from  that  of 
theft  are  not  intended  to  punish  the  thief  by  way  of  double  penalty,  but  are 
directed  against  those  who  make  theft  easy  or  profitable. 
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Finding  and  sentence  set  aside  (File:  MM-Roeyen.  Wilhelmes  J/A17-20 
(360622),  Sept.  16  and  23,  1986,  citing  C.  M.  O.’s  8,  1927,  p.  5;  1,  1930,  p.  14;  10, 
1930,  p.  15 ; 1,  1934,  p.  9 ; 9,  1934,  p.  4 ; sec.  324,  N.  C.  & B. ; for  essential  elements 
of  offense  of  receiving  stolen  goods,  and  the  degree  of  required  proof  concerning 
each,  see  C.  M.  O.  6,  1921,  p.  26,  discussing  in  detail  leading  Federal  case,  Kirby  v. 
United  States,  174  U.  S.  47). 


[P.  16]  EVIDENCE : insufficient — resisting  arrest. 

An  enlisted  man  was  convicted,  among  other  things,  of  “resisting  arrest.”  The 
evidence  showed  that  the  resistance  which  the  accused  offered  was  prior  to  his 
being  informed  that  he  was  under  arrest,  and  that  the  officer  had  no  intention  of 
arresting  him  at  that  time  but  had  merely  placed  him  under  restraint.  Also,  in 
its  finding  on  another  charge,  “Striking  his  superior  officer  while  in  the  execution 
of  the  duties  of  his  office,”  the  court  made  certain  substitutions  which  in  effect 
said  that  the  officer  was  not  placing  the  accused  under  arrest  when  the  resistance 
was  offered.  Held,  that  the  court’s  finding  of  proved  to  the  specification  under 
the  charge  “Resisting  arrest,”  was  inconsistent  with  the  evidence  adduced  and 
with  its  finding  on  the  other  charge.  Accordingly,  findings  on  the  former  charge 
and  the  specification  thereunder  were  set  aside  (File:  MM-Gibbs,  Donald 
S/A17-20  (360728),  Sept.  10  and  24,  1936,  citing  G.  M.  O.  10,  1934,  p.  8). 


FINDINGS : exceptions  and  substitutions — guilty  in  less  degree  than 

CHARGED  ; SPECIFICATION  AS  FOUND  PROVED  SUPPORTING  MORE'  SERIOUS  O'FFEN SEL 

Accused  was  tried  by  general  courts  martial,  among  other  things,  on  the  follow- 
ing charge  and  specification: 

“ Charge  III. — Striking  his  superior  officer  while  in  the  execution  of  the 
duties  of  his  office. 

“ Specification . — In  that  Donald  S.  Gibbs,  now  a signalman,  third  class, 
U.  S.  Navy,  while  under  transfer  orders  from  the  U.  S.  S.  Relief  to  the 
U.  S.  S.  MacLeisch,  did,  on  or  about  April  4,  1936,  at  the  Midway  Cafe,  San 
Pedro,  California,  wilfully,  maliciously,  and  without  justifiable  cause,  strike 
one  Ludwig  E.  Thurber,  then  a chief  turret  captain,  U.  S.  Navy,  who,  in  the 
execution  of  his  duties  as  shore  patrol,  was  then  and  there  placing  said 
Gibbs  under  arrest.” 

The  court  made  the  following  finding  on  this  charge  and  the  specification 
thereunder : 

“The  specification  of  the  third  charge  proved  in  part,  proved  except  the 
words  ‘was  then  and  there  placing  said  Gibbs  under  arrest,’  which  words 
are  not  proved  and  for  which  the  court  substitutes  the  words  ‘was  then  and 
there  in  the  execution  of  his  duties  as  shore  patrol,’  which  words  are  proved. 

“And  that  the  accused,  Donald  S.  Gibbs,  signalman,  third  class,  U.  Navy, 
is  of  the  third  charge,  guilty  in  a less  degree  than  charged,  guilty  of  ‘Striking 
another  person  in  the  Navy.’  ” 

[P.  17]  The  court’s  action,  as  above  set  forth,  left  the  specification  repeti- 
tious. Disregarding  this  irregularity,  the  specification  would  still  support  the 
original  charge  as  no  material  averment  was  changed  by  the  substitution.  There- 
fore, held,  that  the  court’s  changing  the  charge  to  a lesser  included  one,  “Striking 
another  person  in  the  Navy,”  was  not  necessary,  but  can  be  sustained  in  that  the 
specification  also  supports  the  last-mentioned  charge,  as  well  as  the  more  serious 
one  originally  preferred.  Further  held,  that  this  irregularity  did  not  prejudice 
the  rights  of  the  accused  (File:  MM-Gibbs,  Donald  S/A17-20  (360728),  Sept. 
10  and  24,  1936). 


FINDINGS : inconsistent  on  two  charges. 

In  his  action  upon  a general  court-martial  record  a convening  authority 
remarked : 

“The  accused  in  this  case  was,  of  charge  III,  ‘Striking  his  superior  officer 
while  in  the  execution  of  the  duties  of  his  office,’  found  guilty  in  less  degree 
than  charged,  guilty  of  ‘Striking  another  person  in  the  Navy.’  In  so  doing 
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the  court  appears  to  have  considered  the  accused  too  drunk  to  have  recog- 
nized the  patrol  petty  officer  as  his  superior  officer.  Notwithstanding  this 
finding,  the  court  found  the  accused  guilty  of  charge  IV.  ‘Assaulting  his 
superior  officer  while  in  the  execution  of  the  duties  of  his  office.’  These  two 
offenses  were  part  of  the  same  general  action  in  apprehending  and  arresting 
the  accused,  and  occurred  with  a very  short  time  interval  between  them. 
Although  there  were  intervening  circumstances  there  was  not  sufficient 
evidence  to  indicate  why  the  accused  failed  to  recognize  a patrol  pot  t y officer 
one  instant,  yet  was  able  to  recognize  an  officer  the  next.  In  the  absence  of 
such  testimony  it  must  be  held  to  the  contrary,  that  the  condition  of  the 
accused  remained  essentially  unchanged  during  his  apprehension  and  arrest. 

“*  * * f0r  reasons  shown  above,  the  findings  on  charge  IV  and  the 

specification  thereunder  are  set  aside.” 

The  Judge  Advocate  General,  with  the  approval  of  the  Secretary  of  the  Navy, 
held  that  the  above-quoted  action  of  the  convening  authority  was  legal  (File: 
MM-Gibbs,  Donald  S/A17-20  ( 360728),  Sept.  10  and  24,  1936,  G.  C.  M.  Rec.  77377 ; 
see  also,  as  to  inconsistent  findings  on  two  charges,  ante,  p.  16). 


FRAUDULENT  ENLISTMENT  : world  war — character  of  discharge. 
See  “Mark  of  desertion,”  post,  page  19. 


[P.  18]  LEASES : change  in  corporate  namf. — effect. 

Lease  between  the  Government  and  the  Carnegie  Steel  Co.,  of  Munhall,  Pa.,  for 
rental  to  the  Government  of  certain  premises,  contained  an  option  to  renew,  which 
the  Government  exercised.  In  the  meantime,  the  name  of  the  lessor  corporation 
was  changed  to  “Carnegie-Ulinois  Steel  Corporation.”  Held  that  the  change  of 
corporate  name  did  not  effect  any  change  in  the  legal  identity  of  the  corporation, 
nor  amount  to  an  assignment  such  as  is  prohibited  by  Section  3737,  Revised 
Statutes  (41  U.  S.  C.  15)  ; accordingly,  payment  of  rental  may  legally  be  made  to 
the  “Carnegie-Illinois  Steel  Corporation”  without  entering  into  a supplemental 
agreement.  Further  held  that  notice  of  renewal  transmitted  to  the  “Carnegie 
Steel  Company”  had  the  effect  of  renewing  the  existing  lease ; and  that,  therefore, 
it  is  unnecessary  to  forward  corrected  notice  of  renewal  to  the  “Carnegie-Ulinois 
Steel  Corporation”  (File:  EN24-7/L4-3  (17)  (360813),  Sept.  18,  1936,  citing  14 
C.  J.  321 ; Delaware  etc . R.  Co.  v.  Irick,  23  N.  J.  L.,  321 ; Board  of  Commissioners 
of  Mattamuskeet  Drainage  District  et  al.  v.  A.  V.  Wills  & 8ons  et  al.,  236  Fed.  362 ; 
4 Comp.  Gen.  193 ; see  also  C.  M.  O.  5, 1936,  p.  8,  and  ante,  p.  13). 


LEASES : death  of  lessor — transfer  of  title. 

Navy  Department  leased  premises  in  a foreign  country  for  occupancy  by  naval 
attach^;  owner  died,  and  title  to  premises  was  to  be  transferred  to  another.  Held 
that  rent  accruing  after  transfer  of  title  may  legally  be  paid  to  the  new  owner 
upon  evidence  of  transfer,  such  as  a properly  authenticated  copy  of  the  deed  by 
which  accomplished  which,  for  protection  of  paying  officers,  should  be  attached  to 
lease  (citing  4 Comp.  Gen.  193).  Remarked  that  it  has  been  the  established  and 
accepted  practice  that  transfer  of  title  to  premises  leased  to  Government  is  not 
within  the  scope  of  section  3737,  Revised  Statutes  (41  U.  S.  C.  15),  relating  to 
transfer  of  interests  under  Government  contracts.  8 emhle,  that  pending  transfer 
of  title,  rent  may  be  paid  by  check  to  estate  of  deceased  lessor  and  deposited  to 
its  account  in  bank  which  had  customarily  received  rent  during  lessor’s  lifetime 
(File:  EN3--11  ( Berlin ) /L4-3  (17)  (360806),  Sept.  1,  1936;  see  also  ante,  p.  13). 


LEGISLATION:  influencing — dismissal  mandatory  in  certain  cases. 

See  case  of  Lieutenant  Caleb  R.  Crandall,  U.  S.  Navy,  ante,  pages  7-8,  quoting 
act  of  July  11, 1919,  sec.  6 (41  Stat.  68 ; 18  U.  S.  C.  201). 
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[P.  19]  LINE  OF  DUTY:  enlisted  man  injured  while  on  authorised  leave; 

RAILROAD  ACCIDENT. 

An  enlisted  man  who  was  on  authorized  leave  attempted  to  climb  between  two 
freight  cars  which  were  standing  on  tracks  running  across  the  highway  and  block- 
ing the  intersection.  Evidence  showed  that  he  had  been  told  by  one  of  the  rail- 
road employees  on  the  train  that  he  had  ample  time  to  cross  between  the  freight 
cars  before  the  train  would  be  started ; that  he  proceeded  across,  but  that,  as  he 
stepped  upon  a coupling,  the  engine  caused  the  train  of  cars  to  move,  as  a result 
of  which  his  right  foot  was  crushed.  It  further  appeared  that  the  enlisted  man 
was  not  intoxicated  at  the  time  and  that  he  was  not  violating  any  law  or  local 
ordinance  in  attempting  to  cross  the  highway  between  the  two  freight  cars.  Held 
that  the  disability  in  this  case  was  incurred  in  line  of  duty  (File:  MM-Clifford, 
Carlton  M/P2-5  ( 360820),  Sept.  9,  1936,  citing  32  Op.  Atty.  Gen.  12:  id.  193). 


MARK  OF  DESERTION : removal  of,  where  correctly  entered  during  world  war. 

An  enlisted  man  absented  himself  from  the  naval  service  without  authority  on 
April  13,  1918,  and  remained  so  absent  until  July  1,  1918,  when  he  was  returned 
to  naval  custody.  In  lieu  of  bringing  him  to  trial  by  court  martial  for  desertion, 
he  was  given  an  undesirable  discharge  on  account  of  misrepresentation  of  his  age. 
Held  that  the  mark  of  desertion  may  not  legally  be  removed  as  erroneous,  there 
being  nothing  in  the  evidence  presented  to  indicate  that  it  was  erroneously  made 
(distinguishing  C.  M.  O.  4,  1932,  p.  33;  considering  L.  R,  N.  A..  1929  Supp., 
pp.  190-191,  and  C.  M.  O.  2,  1927,  p.  7). 

The  act  of  January  19,  1929  ( 45  Stat.  1084;  34  U.  S.  C.  204)  provides  that  “in 
the  administration  of  any  laws  conferring  rights,  privileges,  or  benefits  upon 
honorably  discharged  members  of  the  military  or  naval  forces  of  the  United 
States,  their  widows  and  dependent  children,  a member  of  the  Navy  or  Marine 
Corps  who  was  enlisted  between  April  6,  1917,  and  November  11,  1918,  both  dates 
inclusive,  and  who  was  discharged  for  fraudulent  enlistment  on  account  of  mis- 
representation of  his  age,  shall  after  January  19,  1929,  be  held  and  considered  to 
have  been  honorably  discharged  from  the  Navy  or  Marine  Corps  on  the  date  of 
his  actual  separation  therefrom,  if  his  service  otherwise  was  such  as  would  have 
entitled  him  to  a discharge  under  honorable  conditions.  * * *”  Held  that  this 

act  does  not  apply  to  the  case  presented,  as  the  man’s  service  was  not  such  as 
would  [P.  20]  have  entitled  him  to  a discharge  under  honorable  conditions 
aside  from  his  fraudulent  enlistment  (File:  MM-De  Grazier,  Arthur  E/P19-1 
(360808),  Sept.  25,  1936). 


MISCONDUCT : automobile  accident  ; negligence. 

A naval  officer  was  injured  as  the  result  of  an  automobile  accident.  Another  car 
which  was  proceeding  ahead  of  his  in  the  same  direction  stopped  in  compliance 
with  a stop  sign  and  was  waiting  for  traffic  to  clear  before  entering  the  intersec- 
tion. The  officer  approached  the  other  car  too  closely  and  was  unable  to  £top  soon 
enough,  as  a result  of  which  he  collided  with  the  rear  of  the  said  car.  The  negli- 
gence of  the  officer  was  not  such  as  would  constitute  misconduct  as  defined  by 
section  1028,  Naval  Courts  and  Boards ; he  was  not  intoxicated  at  the  time  of  the 
accident  and  was  not  violating  any  law  or  regulation  in  connection  with  the 
operation  of  his  automobile  such  as  would  render  him  liable  to  trial  by  court 
martial.  Held  that  his  injuries  did  not  result  from  his  own  misconduct  (File: 
OO-Townsend,  Robt.  L/P2-5  (2)  (360916),  Sept.  30,  1936). 


NAVAL  COURTS  AND  BOARDS : failure  to  observe  ; action  taken  by  navy 
department. 

Where  a general  court  martial  repeatedly  failed  to  observe  the  pertinent  provi- 
sions of  Naval  Courts  and  Boards,  notwithstanding  that  its  attention  was  spe- 
cifically and  repeatedly  invited  thereto  by  the  judge  advocate,  a copy  of  the  Judge 
Advocate  General’s  comment  to  this  effect  was  filed  with  the  record  of  the  judge 
advocate,  as  containing  matter  favorable  to  that  officer  (File:  MM-Roaseau, 
Mirrel  B/A17-20  (360809),  Aug.  17,  Sept.  12  and  19,  1936). 

For  action  taken  with  reference  to  members  of  the  court,  see  post,  page  28. 
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OFFICERS’  RECORDS:  instructions  governing — ■uchat.  proceedings  to  he  fur- 
nished RETIRING,  EXAMINING,  AND  SELECTION  BOARDS. 

Effective  September  15,  1936,  the  following  instructions  will  apply  to  records 
on  file  in  the  Office  of  the  Judge  Advocate  General : 

All  records  of  general  courts  martial  shall  be  considered  a part  of  the  official 
record  of  the  officer  concerned,  whether  convicted  or  acquitted. 

Records  of  boards  of  inquest,  boards  of  investigation,  and  courts  of  inquiry, 
when  the  final  action  of  the  Secretary  of  the  Navy  contains  a statement  to  the 
effect  that  there  is  contained  therein  “matter  of  interest  relating  to  the  record”  of 
an  officer,  shall  be  considered  as  part  of  the  official  record  of  that  officer. 

[P.  21]  Records  of  boards  of  inquest,  boards  of  investigation,  and  courts  of 
inquiry  completed  prior  to  September  15,  1936,  and  which  are  not  included  as  part 
of  an  officer’s  official  record,  shall  remain  in  status  quo. 

Steps  will  be  taken  to  insure  that  only  those  records  mentioned  in  the  preceding 
paragraphs  are  sent  to  retiring,  examining,  and  selection  boards  in  connection 
with  the  record  of  any  officer,  unless  other  records  are  requested  specifically  by 
the  board  in  question. 

When  records  of  legal  proceedings  are  made  a part  of  an  officer’s  official  record, 
he  will  be  sent  a copy  of  the  final  endorsement  of  the  Secretary  of  the  Navy  on 
the  record  in  question,  together  with  pertinent  excerpts  from  all  findings,  opin- 
ions, recommendations,  or  endorsements  of  convening  and  reviewing  authorities 
(File:  P20-2/A17-31  (301201-1),  Sept.  15,  1936). 


POSTAL  LAWS  : unauthorized  use  of  official  frank— evidence. 

See  case  of  Lieutenant  Caleb  R.  Crandall,  U.  S.  Navy,  ante,  pages  2-8. 


PUBLIC  PROPERTY : loan  of  navy  yard  tools  and  equipment  to  university — 
scientific  instruments. 

The  loan  of  a rangefinder,  reported  as  being  still  suited  for  naval  purposes,  to 
Harvard  University  for  use  in  scientific  operations  held  not  authorized  by  article 
1995,  Navy  Regulations,  relating  to  work  to  be  performed  at  navy  yards  and  sta- 
tions for  private  parties  and  prescribing  rental  charges  for  use  of  tools  and  other 
equipment  (which  said  article  in  paragraph  (5)  provides  in  part  that  “in  all  cases 
their  operation  will  be  by  the  regular  navy  yard  or  station  employees”). 

Further  held,  in  accordance  with  article  83  (3),  Navy  Regulations,  which  pro- 
hibits the  loan  of  public  property  “except  by  special  authority  of  Congress  or  when 
authorized  by  the  Secretary  of  the  Navy  when  such  action  is  deemed  advisable 
or  proper  by  reason  of  a public  exigency  or  calamity,”  that  loan  of  the  range- 
finder would  not  be  legal,  there  being  no  specific  or  general  statutory  authority 
therefor  (File:  Lll-5/NCl-Harvard  Univ.  (320623-3),  Sept.  16,  1936,  citing  20 
Op.  Atty.  Gen.  93  and  34  id.  42 ; see  also  C.  M.  O.  4, 1936,  p.  7). 


RECORD  OF  PROCEEDINGS : signature  of  members,  general  court  martialt— 

titles  of  staff  officers  ; erasures. 

Judge  advocate  did  not  follow  section  883,  Naval  Courts  and  Boards,  1923,  in 
preparing  record  of  general  court  martial  for  signatures  of  members,  in  that  the 
corps  designations  of  the  members’  titles  were  abbreviated.  Also,  signature  of 
one  member  was  written  over  incomplete  erasure  of  another  member’s  [P.  22] 
signature.  Remarked  that,  while  these  errors  were  of  form  rather  than  sub- 
stance, they  indicated  a perfunctory  performance  of  duty  on  the  part  of  the 
reporter,  judge  advocate,  and  members  concerned  (File:  MM-Rourk,  Drury 
M/A17-20  (360818),  Sept.  10  and  15,  1936). 


RETIREMENT : world  war  officer  specially  commended  by  head  of  executive 
department. 

Act  approved  March  3,  1931,  section  10  (46  Stat.  1485 ; 34  U.  S.  C.  399)  provides 
for  the  advancement  on  the  retired  list  of  certain  officers  “who  have  been  specially 


2064  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937 
[C.  M.  O.  No.  9—1936] 

commended  for  their  performance  of  duty  in  actual  combat  with  the  enemy  during 
the  World  War.”  Held  that  this  enactment  applies  only  to  officers  who  were 
specially  commended  prior  to  March  3,  1931  (File:  00/P15  (360504),  Sept.  18, 
1936,  considering  similar  language  in  act  Jan.  16,  1936,  49  Stat.  1092,  34  U.  S.  C., 
Supp.  399f). 


RETIRING  BOARDS  : members,  number  of — board  illegally  constituted  ; rec- 
ord as  evidence  in  subsequent  proceedings. 

Order  purporting  to  appoint  a naval  retiring  board  named  only  four  officers  as 
members.  A fifth  officer  who  was  named  in  the  order  as  recorder  sat  as  a member1 
“subject  to  confirmation  by  the  convening  authority”  and  joined  with  the  others 
in  signing  a report  upon  an  officer’s  physical  fitness  to  perform  the  duties  of  his 
grade.  Subsequently,  the  convening  authority  modified  the  original  order  by 
appointing  the  recorder  an  additional  member,  thereby  constituting  a statutory 
retiring  board  consisting  of  five  members  as  required  by  law  (R.  S.  1448;  34 
U.  S.  C.  411). 

The  foregoing  procedure  held  not  a compliance  with  law  in  the  case  which  had 
already  been  reported  upon.  However,  the  record  of  proceedings  before  the  non- 
statutory  board  in  that  case  was  transmitted  by  the  Secretary  of  the  Navy  to 
the  board  as  legally  constituted  with  authorization  to  consider  it,  in  the  absence 
of  objection,  in  arriving  at  a finding  as  to  the  physical  fitness  of  the  officer  con- 
cerned (File:  OO-Post,  Nathan  W/A17-33  (360821),  Sept.  10,  1936). 


REWARDS : stragglers — place  of  delivery  ; waiver  of  reward — what  con- 
stitutes. 

In  connection  with  Navy  Department’s  decision  of  July  9,  1936,  on  this  subject, 
digested  in  C.  M.  O.  7,  1936,  pages  13-14,  see  later  decision  of  Comptroller  Gen- 
eral to  same  effect,  dated  (September  22,  1936,  A-80263  (Navy  Dept.  File  P13- 
8/L6-2  (360623)). 


SENTENCES : deprivation  of  liberty  on  shore  on  foreign  station,  hawail 

An  enlisted  man  was  sentenced  by  deck  court  convened  on  board  a naval  ves- 
sel at  Pearl  Harbor,  T.  II.,  to  [P.  23]  deprivation  of  liberty  on  shore  on  foreign 
station  for  a period  of  20  days.  His  vessel  had  been  in  the  vicinity  of  the  Ha- 
waiian Islands  since*  the  date  of  approval  of  the  sentence  of  the  court  and 
there  was  no  indication  that  it  would  proceed  to  a foreign  station  at  any  time 
in  the  immediate  future.  Held  that  the  sentence,  while  legal,  was  inappropriate, 
and  it  was  accordingly  disapproved  (File:  MM-White,  Alton  L/A17-22  ( 360814), 
Aug.  14  and  Sept.  1,  1936,  citing  art.  197  (3),  Navy  Regs,  and  C.  M.  O.  7, 
1935,  p.  4). 


SENTENCES : reduction  in  rating — policy  of  navy  department. 

Because  of  the  increasing  number  of  deck-court  and  summary  court-martial 
sentences  adjudging  reduction  in  rating  for  the  offenses  of  absence  over  or 
without  leave,  attention  of  all  officers  is  directed  to  the  following  extract  from 
Naval  Digest,  1916  (p.  516,  par.  18)  : 

“The  sentence  of  ‘reduction  to  the  next  inferior  rating’  is  deemed  inap- 
propriate to  such  offenses  as  ‘overstaying  liberty,’  ‘absence  without  permis- 
sion,’ ‘attempting  to  smuggle  liquor,’  ‘liquor  in  possession,’  etc.,  unless  com- 
mitted by  a petty  or  noncommissioned  officer;  and  even  then  it  is  appro- 
priate only  when  in  the  opinion  of  the  court,  the  commission  of  the  offense 
and  the  conduct  record  of  the  accused  indicate  that  he  cannot  be  relied 
upon  properly  to  perform  all  the  duties  of  the  rating  in  which  he  is 
serving.” 

The  Navy  Department  still  holds  the  view  stated  in  the  foregoing  paragraph, 
which  paragraph  is  a statement  of  policy,  published  for  the  guidance  of  the 
naval  service.  (See  C.  M.  O.  11,  1933,  p.  8;  File:  MM/P17-2  (360921),  Sept.  21, 
1936). 
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Where  a chief  petty  officer  was  convicted  of  “maltreatment  of  a person  subject 
to  his  orders”  and  “neglect  of  duty”  and  sentenced  by  general  court  martial  to 
loss  of  $78.75  per  month  of  his  pay  for  a period  of  six  months,  total  loss  of  paj 
amounting  to  $472.50,  the  Secretary  of  the  Navy  approved  the  following  remarks 
of  the  Chief  of  the  Bureau  of  Navigation : 

“The  Bureau  considers  the  sentence  in  this  case  inadequate  and  inappro- 
priate for  the  offenses  of  which  the  accused  was  found  guilty.  It  is  not 
considered  that  a man  convicted  of  such  offenses  should  continue  to  hold  the 
rating  of  chief  petty  officer.” 

(File:  MM-Hurley,  Thomas  E/A17-20  (360716),  Sept.  5,  14,  and  17,  1936  ) 


[P.  24]  STATEMENT  OF  ACCUSED : material  facts  contained  in. 

Accused  pleaded  not  guilty  to  charge  of  desertion.  The  prosecution  established 
a prima  facie  case  by  proper  documentary  evidence.  Accused  offered  no  evidence 
but  made  an  oral  statement  in  which  he  said  he  intended  to  return  to  the  naval 
service.  Such  a statement  cannot  legally  be  acted  upon  as  evidence,  nor  can  it  be 
a vehicle  of  evidence  or  properly  contain  averments  of  material  facts  (sec.  665, 
N.  C.  & B.).  Accordingly,  although  the  statement  contained  averments  which 
if  properly  introduced  as  evidence  and  believed  by  the  court  might  have  resulted 
in  an  acquittal,  held  that  the  finding  of  guilty  was  legal.  Remarked  that  the 
rights  of  the  accused  would  have  been  protected  better  had  he  taken  the  stand  as 
a witness  in  his  own  behalf  and  given  his  testimony  under  oath.  However,  coun- 
sel for  the  accused  is  required  to  explain  carefully  to  the  accused  the  difference 
between  taking  the  stand  and  presenting  his  testimony  under  oath  and  the  mak- 
ing of  a statement  (sec.  590,  N.  C.  & B. ),  and  the  accused  in  this  case  was  repre- 
sented by  counsel.  Accordingly,  it  is  presumed  that  this  requirement  of  Naval 
Courts  and  Boards  was  fulfilled  and  that  the  accused  did  not  desire  to  subject 
himself  to  cross  examination  (File:  MM-Sargent,  Willard  H/A17-20  (360804), 
Sept.  22  and  28, 1936,  citing  C.  M.  O.  12,  1921,  p.  13). 


SUPERVISORY  EXAMINING  BOARD:  constitution;  waiver,  of  regulations. 

There  is  no  statutory  provision  regarding  supervisory  examining  boards. 
Naval  Courts  and  Boards  provides  that  “such  board  shall  consist  of  three  offi- 
cers * * *”  (sec.  1257,  note  41).  Held  that  this  is  a departmental  regulation 

which  may  be  waived  by  the  Secretary  of  the  Navy,  who  may  authorize  such 
boards  to  be  composed  of  more  or  less  than  three  officers.  Waiver  should  be 
obtained  in  advance  by  the  convening  authority  (File:  A17-28  (360818),  Sept.  4, 
1936,  citing  C.  M.  O.s  3,  1934,  pp.  11-12,  and  7,  1935.  p.  6;  L.  R.  N.  A.,  1921,  p. 
200;  18  Op.  Atty.  Gen.  521). 


TAXATION : gasoline  on  federal  reservations,  territory  of  hawail 

Attorney  General’s  Opinion— Digest  by  Navy  Department: 

An  act  approved  June  16,  1936  (49  Stat.  1519;  23  U.  S.  C.,  Supp.  55a)  pro- 
vides : 

“Sec.  10  (a)  That  all  taxes  levied  by  any  State,  Territory,  or  the  Dis- 
trict of  Columbia  upon  sales  of  gasoline  and  other  motor  vehicle  fuels 
may  be  levied,  in  the  same  manner  and  to  the  same  extent,  upon  such 
fuels  when  sold  by  or  through  post  exchanges,  ship  stores,  ship  service 
stores,  commissaries,  filling  stations,  licensed  traders,  and  other  similar 
agencies  located  on  United  States  Military  or  other  [P.  25]  reserva- 
tions, when  such  fuels  are  not  for  the  exclusive  use  of  the  United  States. 
Such  taxes,  so  levied,  shall  be  paid  to  the  proper  taxing  authorities  of 
the  State,  Territory,  or  the  District  of  Columbia,  within  whose  borders 
the  reservation  affected  may  be  located. 

“(b)  The  officer  in  charge  of  such  reservation  shall,  on  or  before  the 
fifteenth  day  of  each  month,  submit  a written  statement  to  the  proper 
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taxing  authorities  of  the  State,  Territory,  or  the  District  of  Columbia 
within  whose  borders  the  reservation  is  located,  showing  the  amount  of 
such  motor  fuel  not  sold  for  the  exclusive  use  of  the  United  States  during 
the  preceding  month.” 

Construing  the  foregoing  enactment,  with  reference  to  sales  of  gasoline  by 
Army  commissaries  and  post  exchanges  in  Hawaii,  held: 

(1)  The  Territory  of  Hawaii  is  permitted  by  the  Federal  Government  to 
levy  taxes  upon  sales  of  motor  vehicle  fuels  sold  by  or  through  the  designated 
agencies  located  on  United  States  military  or  other  reservations  when  such 
fuels  are  not  for  the  exclusive  use  of  the  United  States. 

(2)  Officers  in  charge  of  Federal  reservations  are  required  merely  to  report 
the  amount  of  such  motor  fuels  sold  otherwise  than  for  the  exclusive  use  of 
the  United  States. 

(3)  It  lies  with  the  territorial  government  and  its  appropriate  officers  to 
construe  its  laws  and  to  determine  whether  or  not  under  them  taxes  are  to 
he  levied  upon  sales  by  or  through  such  agencies  located  on  such  reservations 
of  motor  vehicle  fuels  which  are  not  for  the  exclusive  use  of  the  United  States. 
If  the  territorial  officers  levy  such  taxes,  any  question  respecting  the  legality 
of  the  levy  would  be  one  concerning  the  territorial  government  and  those 
subjected  to  the  tax,  rather  than  one  arising  in  the  administration  of  the 
War  Department. 

(4)  While  an  officer  of  the  War  Department  may  be  chargeable  with  col- 
lecting and  paying  over  to  the  appropriate  territorial  officers  the  taxes  upon 
sales  properly  subject  thereto,  his  function  is  only  that  of  a collector,  acting 
in  behalf  of  the  territory  under  authority  from  the  Congress.  An  officer 
chargeable  only  with  collecting  taxes  is  not  authorized  to  review  the  acts  of 
other  public  officers  whose  duty  it  is  to  levy  the  taxes  and  for  that  purpose 
to  interpret  the  laws  (citing  Smyth  v.  Titcomb,  31  Me.  272,  285,  286). 

(5)  The  Attorney  General  declines  to  venture  any  opinion  upon  the  validity 
or  scope  of  the  territorial  laws. 

Remarked  that,  “for  the  present  it  would  seem  that  the  persons  conducting 
the  agencies  indicated  in  the  statute,  if  in  doubt  regarding  the  levy,  collection, 
or  payment  of  taxes  upon  [F.  26]  sales  of  motor  vehicle  fuels,  should  con- 
sult the  proper  taxing  authorities  of  the  territory;  and  the  officers  in  charge 
of  the  reservations  where  such  agencies  are  located  should  submit  to  the 
territorial  authorities  the  written  statements  prescribed  by  section  10  (b)  of 
the  act  of  June  16,  1936,”  above  quoted  (Atty.  Gen.  to  Sec.  War,  Sept.  21, 
1936;  Navy  Dept.  File:  JJ7-6/L14-1  (360622-6)). 


WITNESSES : declining  to  answer  questions. 

On  cross-examination,  an  accused  who  had  taken  the  stand  at  his  own 
request  testified  in  explaining  his  whereabouts  on  the  night  of  the  alleged 
crime  that  he  had  gone  to  the  home  of  a friend  but,  in  answer  to  further 
questioning  on  this  subject,  refused  to  divulge  the  address  of  the  house  or 
the  name  of  the  friend  concerned.  The  record  did  not  show  that  the  accused 
declined  to  answer  on  the  grounds  of  self-incrimination  or  otherwise.  Held 
that  evidence  as  to  the  whereabouts  of  the  accused  on  the  night  in  question 
being  highly  material  to  the  issue,  the  witness  should  have  been  required  to 
give  his  reasons  for  declining  to  answer  questions  put  in  regard  thereto  (File: 
MM-Dodge,  Allen  H/A17-20  (360720),  Aug.  31,  Sept.  1 and  5,  1936,  citing 
Naval  Digest,  1916,  p.  565,  par.  3,  and  p.  566,  par.  7;  N.  C.  & B.,  secs.  463-468; 
C.  M.  O.  5,  1925,  p.  5). 


WITNESSES:  (a)  right  to  counsel;  (b)  self-incirimination ; (c)  failure  of 

COURT  MARTIAL  TO  OBSERVE  NAVAL  COURTS  AND  BOARDS. 

(a)  Where  attorney  for  prosecution  witness  was  present- during  latter’s  exami- 
nation before  a general  court  martial  held  ruling  of  the  court  that  “the  witness 
may  receive  advice  from  his  counsel  as  to  the  legal  propriety  of  answering  any 
question,”  is  not  in  conformity  with  accepted  practice  of  courts  martial  or 
Federal  courts. 

To  afford  witnesses  the  privilege  of  counsel  would,  in  many  cases,  tend  to 
confuse  the  issue  and  interfere  with  the  orderly  processes  of  trial.  There  seems 
to  be  no  objection  to  counsel  for  a witness  being  present  in  the  courtroom  so 
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long  as  he  does  not  interfere  with  the  progress  of  the  trial : nor  would  it  seem 
objectionable  for  the  court  to  allow  a reasonable  recess  during  which  time  a 
witness  might  consult  with  his  counsel  upon  points  of  law.  Hut  it  is  highly  irrog 
ular  for  a witness  to  be  allowed  to  confer  with  his  attorney  during  progn  of 
the  examination,  as  was  done  in  this  case  (citing  In  re  O’Shea,  166  Fed.  ISO; 
In  re  Fridenfrury,  Fed.  Cas.  No.  5075  ; 30  Am.  & Eng.  Ene.  Law,  2d  ed.,  p.  1171  ; 
see  also  File:  OO-Crandall,  Caleb  R/A17-20  (360415),  Sept.  17  and  20,  1936;  and 
see  court  of  inquiry  Record  No.  13965,  pp.  1311,  1312,  1317,  and  1323,  where 
counsel  for  a civilian  witness  was  present  and  [P.  271  repeatedly  insisted  upon 
addressing  the  court  and  advising  the  witness,  until  finally  removed ). 

(&)  In  this  same  case  the  court,  despite  repeated  objection  by  the  judge  advo 
cate,  allowed  two  prosecution  witnesses  to  plead  self-incrimination  i<>  practically 
every  question  propounded  by  him.  The  question  of  privilege  has  been  the  sub 
ject  of  remarks  in  many  court-martial  orders.  (See  also  secs.  463-468,  N.  C. 
and  B.,  and  Naval  Digest,  1916,  pp.  565  -568.)  The  court  properly  recognized  the 
fact  that  the  witness  must  claim  the  privilege  for  himself  but  allowed  a witness 
to  consult  with  his  counsel  during  the  progress  of  the  trial,  which  had  the  effect 
of  permitting  counsel  to  claim  this  privilege. 

These  prosecution  witnesses  refused  even  to  “recognize”  the  accused,  claiming 
self-incrimination  as  a basis  for  such  refusal.  In  one  instance  this  claim  was 
reduced  to  an  absurdity  when  the  answer  to  the  question,  “Do  you  think  recog 
nizing  him  will  incriminate  you,”  was  “I  don’t  know.”  It  was  thus  apparent 
that  the  witness  was  not  personally  claiming  the  privilege  and  yet  the  court 
ruled  that  the  witness  need  not  answer  the  question. 

In  this  case,  the  aforementioned  attorney,  in  explaining  why  he  desired  to 
be  present  during  the  examination  of  the  two  witnesses  in  question,  stated 
that  he  had  represented  them  when  they  were  tried  in  Federal  court  three  or 
four  weeks  previously,  whereupon  the  judge  advocate  called  the  court’s  attention 
to  the  fact  that  one  of  these  witnesses  had  been  acquitted  of  the  charge  preferred 
in  that  instance.  While  there  was  no  definite  statement  that  these  witnesses 
were  tried  on  circumstances  growing  out  of  this  same  transaction,  such  was 
the  inference,  and  this  being  true  the  court  erred  in  granting  the  privilege  re- 
quested. “Legal  criminality  consists  in  liability  to  the  law’s  punishment.  When 
that  liability  is  removed,  criminality  ceases  ; and  with  the  criminality  the  privi- 
lege. * * * An  acquittal  conclusively  negatives  criminality ; no  privilege  can 

therefore  be  based  upon  the  charge  of  crime”  (Wigmore  on  Evidence,  2d  ed.,  sec. 
2279).  In  Ex  parte  Reynolds  (15  Cox.  Cr.  108,  114),  the  court  said:  “(It) 
is  obvious  that  if  you  allowed  the  witness  merely  on  his  own  statement  * * * 
to  refuse  to  answer  the  question,  it  would  enable  a friendly  witness,  who  wished 
to  assist  one  of  the  parties,  to  escape  examination  altogether,  and  to  refuse  to 
give  his  evidence.”  Exactly  such  a result  obtained  in  this  case. 

( c)  The  action  of  the  court,  referred  to  above,  indicated 'a  lack  of  familiarity 
with,  and  an  improper  interpretation  and  application  of,  the  pertinent  provisions 
of  Naval  Courts  and  Boards  to  which  its  attention  was  specifically  and  repeatedly 
[P.  28]  invited  by  the  judge  advocate.  Remarked  that  the  court  was  thereby 
derelict  in  its  duty  to  the  Government,  as  a result  of  which  the  hands  of  the 
judge  advocate  were  completely  tied  by  the  court  in  his  efforts  to  prosecute  the 
case  on  the  otherwise  available  evidence. 

The  Secretary  of  the  Navy,  in  order  “that  the  members  be  impressed  with  the 
fact  that  they  were  remiss  in  their  duty  to  the  Government”  directed  that  the 
court,  or  so  many  members  thereof  as  were  available,  reassemble  and  that  the 
judge  advocate  publish  to  the  members  of  the  court  the  remarks  digested  above 
in  regard  to  the  conduct  of  this  case,  for  their  instruction  (File:  MM-Roaseau, 
Mirrel  B/A17-20  (360609),  Aug.  17,  Sept.  12  and  19,  1936;  see  also,  ante,  p.  20. 
under  “Naval  Courts  and  Boards”). 

C.  M.  O.  10—1936 

[P.  2]  ADJUSTED  COMPENSATION : “home  service  not  with  troops” 

CONSTRUED. 

During  the  World  War  an  officer  of  the  Naval  Reserve  Force  performed  duty 
with  the  aide  for  supply,  fifth  naval  district,  in  charge  of  stevedore  companies 
loading  vessels  at  Southern  Railway  Pier  No.  4,  Pinner’s  Point,  Va.,  and  also 
handled  loading  or  unloading  of  vessels  at  the  Mine  Dock,  St.  Julien’s  Creek, 
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Portsmouth,  Va.,  and  at  other  places  in  the  vicinity  of  Norfolk,  Va.  While  on 
this  duty  it  appears  that  he  had  under  his  command  a large  number  of  enlisted 
men  of  the  Navy ; however,  his  duties  appear  to  have  been  administrative  in 
character.  Held,  that  the  foregoing  duties  were  “home  service  not  with  troops” 
within  the  meaning  of  the  World  War  Adjusted  [P.  3]  Compensation  Act  of 
May  19,  1924  (sec.  202  (e)  ; 48  Stat.  122;  38  U.  S.  C.  602  (e)  ; File:  MM/L13-2 
(23)  (360715),  Oct.  31,  1936,  considering  C.  M.  O.  8,  1936,  p.  5 and  cases  there 
cited). 


ALCOHOLIC  LIQUORS : possession  without  authority,  on  board  ship. 

A summary  court  martial  found  “proved”  a specification  alleging  that  accused 
did  “knowingly,  wilfully,  and  without  proper  authority,  have  in  his  possession 
on  board  said  ship  one  bottle  containing  about  one-half  quart  of  alcoholic  liquor, 
to  wit,  beer,  not  for  authorized  medical  purposes.”  Finding  approved  (S.  C.  M. 
case  of  Joseph  A.  O’Brien,  S2c,  U.  S.  N.,  Aug.  7,  1936). 


CHECKS  : government — cashing  of. 

Under  existing  provisions  of  law  and  Navy  regulations,  exchange  of  official 
funds  for  Government  checks  is  clearly  prohibited  (art.  1754,  par.  2,  Navy  Regs.; 
R.  S.  3639  and  3651,  31  U.  S.  C.  521,  543).  Accordingly,  held  that  there  is  no 
authority  for  a ship’s  store  to  cash  Government  checks  in  excess  of  amounts  due 
the  ship’s  store  and  to  refund  the  difference  in  cash  to  the  payees  of  the 
tendered  checks  (File:  L12-1/L16-5  (321108-1),  Oct.  14,  1936). 


CLAIMS : private  property  damaged  by  crash  of  navy  airplane. 

See  “Naval  Reserve,”  post,  pages  9-10. 

CONTRACTS : preference  given  to  articles  of  domestic  growth,  production, 
or  manufacture  ; asphalt. 

Act  approved  March  3,  1933  (47  Stat.  1520;  41  U.  S.  C.  10a)  provides  in  part 
that  “only  such  manufactured  articles,  materials,  and  supplies  as  have  been 
manufactured  in  the  United  States  substantially  all  from  articles,  materials,  or 
supplies  mined,  produced,  or  manufactured,  as  the  case  may  be,  in  the  United 
States,  shall  be  acquired  for  public  use.” 

Where  crude  oil  is  imported  into  the  United  States,  distilled  in  the  United 
States,  and  the  residue  from  its  distillation  used  to  manufacture  asphaltic  stock, 
which  in  turn  is  used  to  manufacture  asphalt,  held  that  asphalt  so  manufac- 
tured is  an  article,  material,  or  supply  manufactured  in  the  United  States 
from  an  article,  material,  or  supply  manufactured  in  the  United  States  and 
accordingly  that  purchase  of  such  asphalt  by  the  Navy  for  use  in  road  work  is 
not  in  contravention  of  the  above-quoted  act.  Remarked  that  the  statute  places 
no  restriction  upon  the  origin  of  the  raw  material  so  long  as  the  commodity 
from  which  the  finished  article,  material,  or  supply  is  manufactured  is  itself 
manufactured  in  the  United  States  (File:  JJ49/L4-2  (360730),  Oct.  29,  1936). 


COUNSEL  FOR  ACCUSED : relationship  with  accused — criticism  of. 

During  the  trial  of  an  enlisted  man  for  perpetrating  a fraud,  in  that  he  ob- 
tained a watch  from  a dealer  under  a contract  of  sale  by  misrepresenting  his 
name,  it  developed  that  his  counsel  had  assumed  responsibility  for  the  obliga- 
tion by  authorizing  transfer  of  the  account  to  himself.  The  Judge  Advocate 
General  remarked : 

[P.  4]  “It  is  further  noted  that  the  counsel  for  the  accused  assumed 
responsibility  for  the  obligation  out  of  which  grew  the  offense  for  which 
the  accused  was  tried  under  specification  2 of  charge  I.  While  if  is  believed 
that  this  action  of  counsel  was  entirely  innocent  and  done  in  the  interest 
of  the  accused,  nevertheless,  it  is  of  the  nature  of  fabrication  of  evidence 
and  created  an  undesirable  relationship.  Such  conduct  on  the  part  of  coun- 
sel receives  the  strong  disapproval  of  this  office.” 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 2069 


[C.  M.  O.  No.  10-  -1930 1 

The  remarks  of  the  Judge  Advocate  General  were  approved  by  the  Secretary  of 
the  Navy. 

After  an  independent  investigation  of  the  facts,  the  Chief  of  the  Bureau  of 
Navigation  communicated  the  Judge  Advocate  General’s  remarks  to  the  officer 
who  had  served  as  counsel  for  the  accused,  and  informed  him  that  a ropy  of 
the  Bureau’s  letter  “is  being  placed  upon  your  official  record  in  the  Navy  Depart- 
ment” (File:  MM-Higginbotham,  Donald/A17-20  (360817),  Oct.  13,  2o,  and  23. 
1936). 


CRITICISM  OF  COURTS  MARTIAL:  finding  inconsistent  with  evidence; 

ARGUMENT  OF  JUDGE  ADVOCATE. 

In  setting  aside  the  conviction  of  an  enlisted  man  on  two  charges  the  Secre- 
tary of  the  Navy  adopted  the  opinion  of  the  Judge  Advocate  General  that  the 
evidence  failed  to  sustain  an  essential  element  of  one  charge,  and  the  opinion 
of  the  Major  General  Commandant  to  the  effect  that  the  guilt  of  the  accused 
on  the  other  charge  was  not  established  beyond  a reasonable  doubt  and  could 
be  sustained  only  by  viewing  the  evidence  in  the  most  unfavorable  light  toward 
the  accused;  he  also  approved  the  comment  of  the  Major  General  Commandant 
that  the  case  was  conducted  by  the  judge  advocate  in  a manner  highly  preju- 
dicial to  the  interests  of  the  accused,  and  the  remarks  of  the  Judge  Advocate 
General,  which  were  in  part  as  follows : 

“It  is  further  noted  that  the  arguments  of  the  judge  advocate  are  com- 
posed almost  entirely  of  inference  and  innuendo,  in  many  cases  entirely 
unsupported  by  evidence  and  in  at  least  one  case  directly  contrary  to  that 
adduced  * * *.  Section  669,  Naval  Courts  and  Boards,  1923,  says,  in 

speaking  of  the  reasonable  latitude  to  be  allowed  the  judge  advocate  and 
the  counsel  for  the  accused  in  their  arguments : 

“ ‘But  the  court  should  not  permit  such  arguments  to  be  made  the  vehicle 
of  abuse  not  bearing  upon  the  merits  of  the  case  and  not  supported  by  mat- 
ters contained  in  the  record.’  ” 

In  conclusion,  the  Secretary  of  the  Navy  directed  that  the  court,  or  so  many 
members  thereof  as  were  available,  reassemble  and  that  the  judge  advocate  pub- 
lish to  the  members  of  the  court  for  their  instruction  the  remarks  of  the  Judge 
Advocate  General  and  the  Major  General  Commandant  in  regard  to  the  [P.  5] 
conduct  of  the  case  (File  : MM-Baxter,  Wm.  S/A17-20  (360710),  Oct.  1,  20,  and  26, 
1936). 


CRITICISM  OF  COURTS  MARTIAL : sentence  inadequate. 

An  enlisted  man,  found  guilty  by  general  court  martial  of  breaking  arrest  and 
absence  from  statjon  and  duty  without  leave,  was  sentenced  to  reduction  in  rating, 
confinement  for  three  months,  bad-conduct  discharge,  and  accessories.  In  his 
action  on  the  case,  the  convening  authority  stated  as  follows : 

“The  convening  authority  is  at  a loss  to  understand  how  officers  with  the 
rank  and  experience  of  those  serving  on  a general  court  martial  could  so  far 
forget  themselves  as  to  presume  upon  the  prerogative  of  the  convening  au- 
thority in  exercising  clemency.  The  accused  plead  guilty  to  the  following 
charges  : (1)  Breaking  arrest,  and  (2)  Absence  from  station  and  duty  without 
leave.  There  was  no  evidence  in  extenuation  whatsoever  offered.  These 
charges  in  themselves  are  of  the  very  gravest  nature.  The  limitation  of 
punishment  for  ‘Breaking  arrest’  is  two  (2)  years’  confinement  with  a 
dishonorable  discharge. 

“The  Department  has  emphasized  repeatedly  in  Court  Martial  Orders  that 
the  provisions  of  article  51,  of  the  Articles  for  the  Government  of  the  Navy, 
must  be  scrupulously  adhered  to  and  that  the  exercise  of  clemency  is  the 
prerogative  of  the  convening  and  reviewing  authorities.  Section  606,  Naval 
Courts  and  Boards,  1923,  sets  forth  definitely  and  positively  the  duty  of  the 
court  to  ‘decide  according  to  law,  even  if  at  variance  with  their  individual 
beliefs.’  Furthermore,  the  inadequacy  of  the  sentence  adjudged  in  this  ease 
cannot  but  carry  the  conviction  that  the  sentence  of  the  court  was  in  fact 
an  action  in  clemency  rather  than  a sentence  commensurate  with  the  offense 
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and  strongly  indicates  a flagrant  disregard  of  sections  128,  606,  and  720,  Naval 
Courts  and  Boards,  1923,  by  the  members  of  the  court. 

“The  convening  authority,  rather  than  violate  all  of  his  ideas  of  main- 
tenance of  discipline,  declines  to  approve,  in  any  way,  the  totally  inadequate 
sentence  awarded  and  prefers  that  the  accused  should  escape  all  punishment 
rather  than  that  the  record  show  that  officers  of  the  U.  S.  Navy  should  so 
lightly  regard  the  offenses  of  which  the  accused  was  found  guilty  that  they 
consider  three  (3)  months  confinement  and  a bad-conduct  discharge  an  ade- 
quate sentence.  * * * 

“In  view  of  the  above,  the  sentence  is  disapproved.  * * * ” 

Held  that  the  action  of  the  convening  authority  was  legal  ( File : MM-Knight, 
Thos.  E/A17-20  (360810),  S’ept.  25  and  Oct.  5,  1936;  G.  C.  M.  Rec.  77390). 


[F.  6]  EFFECTS:  deceased  personnel;  letter  as  constituting  will. 

A letter  left  by  a deceased  officer  contained  detailed  instructions  concerning 
the  disposal  of  his  effects.  Held: 

(1)  Such  a letter  is  not  a will  and  may  not  be  used  as  the  basis  for  distribution 
of  the  personal  property  of  deceased. 

(2)  The  effects  of  deceased  should  be  delivered  to  the  administrator  of  his 
estate,  if  one  be  appointed  (art.  20,  A.  G.  N. ; art.  908  (6),  Navy  Regs. ; art.  D-9202, 
Bu.  Nav.  Manual). 

(3)  If  no  administrator  be  appointed,  the  effects  may  legally  be  delivered  to  the 
widow  of  deceased,  in  accordance  with  prior  decisions  of  the  Navy  Department 
which  hold  that  an  act  of  Congress  approved  May  27, 1908  (35  Stat.  373 ; 34  U.  S.  C. 
941),  relating  to  payment  of  money  due  deceased  naval  personnel  may  be  accepted 
as  a guide  in  determining  who  are  the  proper  persons  to  receive  their  personal 
effects  other  than  money  in  the  absence  of  any  law  or  regulation  to  the  contrary — 
the  widow  being  first  in  the  order  of  precedence  under  said  act  (File  26250-477: 
6%,  Oct.  8,  1914;  see  also  Naval  Digest.  1916,  p.  191;  File:  OO-Dreja,  Frank 
A/L19  (360824),  Oct.  22,  1936). 


EXAMINING  BOARDS:  records  furnished;  transferred  officer;  “promotion” 

CONSTRUED. 

Where  a staff  officer  has  previously  served  in  the  same  rank  in  the  line  of  the 
Navy,  held  that  his  complete  record  in  such  rank  in  both  branches  of  the  service 
should  be  furnished  a naval  examining  board  which  is  to  examine  him  for  ad- 
vancement to  the  next  higher  rank  (construing  R.  S.  1499;  34  U.  S.  C.  276)  . 

In  a specific  case  where  this  was  not  done  the  naval  examining  board  was 
directed  by  the  Secretary  of  the  Navy  to  reconvene  for  the  purpose  of  considering 
the  officer’s  complete  record  in  his  present  rank,  including  unfavorable  matter.  In 
this  connection,  held  that  the  examination  of  this  officer  for  transfer  to  the  Supply 
Corps  was  not  an  examination  for  promotion  within  the  meaning  of  the  statutory 
restriction  upon  consideration  of  facts  “which  occurred  prior  to  the  last  examina- 
tion of  the  candidate  whereby  he  was  promoted”  (34  U.  S.  C.  276;  File*  OO- 
Naumilket,  Chas.  J/A17-28  (360821),  Oct.  8,  1936). 


EVIDENCE:  objection  based  on  wrong  ground — duty  of  court. 

Accused  objected  to  certain  questions  on  the  ground  that  they  called  for  the 
opinion  of  the  witness.  Objections  overruled.  The  questions  wTere  not  objection- 
able on  the  ground  stated,  but  they  called  for  hearsay  evidence  and  wTere  also 
highly  irrelevant.  Held  that  the  court  should  have  excluded  the  evidence,  not- 
withstanding that  the  grounds  advanced  by  the  accused  were  untenable  (File- 
MM-Baxter,  Wm.  S/A17-20  (360710),  Oct.  1 and  26,  1936,  citing  C.  M O 5 
1932,  p.  9). 
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£P.  7]  GUAM:  foreign  corporations  transacting  business  in. 

The  Civil  Code  of  Guam  (sec.  405)  provides,  in  part,  that  “no  foreign  cor- 
poration or  corporation  formed,  organized,  or  existing  under  laws  other  than 
those  of  Guam  shall  be  permitted  to  transact  business  in  Guam  until  it  shall 
have  obtained  a license  and  certificate  of  registration  from  the  civil  registrar 
upon  written  order  of  the  Governor  of  Guam” — a “foreign  corporation 
defined  (sec.  278)  as  any  other  than  one  formed  under  the  laws  of  the  island. 

On  Mar.  12,  1935,  the  Navy  Department  issued  a revocable  permit  to  the 
Pan  American  Airways,  Inc.,  to  use  temporarily,  in  connection  with  its  pro- 
posed operation  of  licensed  aircraft  of  American  registry  in  trans-Paciflc  air- 
plane service,  a portion  of  the  area  and  naval  facilities  of  the  U.  S.  aviation 
station,  Sumay,  Guam,  to  erect  temporary  removable  structures  for  service 
facilities,  radio  stations,  etc.;  and  to  operate  its  flying  boats  in,  out  of,  and 
over  Apra  Harbor.  This  permit  was  assigned  to  the  Pan  American  Airways 
■Company  on  September  30,  1935. 

It  appears  that  the  Pan  American  Airways  Company  hires  employees  locally ; 
uses  the  roads  of  Guam  for  its  motor  vehicles ; purchases  supplies  and  enters 
into  contracts  for  same  locally;  is  furnished  police  and  fire  protection;  has 
entered  into  contractual  relations  with  natives  of  Guam  to  perform  services  on 
the  island  of  Wake  and  has  transported  such  employees  thence;  has  con- 
structed and  proposed  to  operate  a hotel  on  the  island;  and  has  leased  from 
two  individuals  in  Guam  two  separate  lots  of  property. 

It  was  claimed  by  the  Pan  American  Airways  Company  that  it  was  doing 
no  business  in  Guam,  save  that  of  an  air  transport  operator  engaged  solely 
in  interstate  and  foreign  commerce  and  that  the  activities  referred  to  above 
were  merely  incidental  in  carrying  out  the  business  of  an  air  transport  operator, 
•and,  therefore,  that  the  provisions  of  the  Civil  Code  of  Guam,  above  cited,  were 
not  applicable. 

Held  that,  under  the  Civil  Code  of  Guam,  the  Pan  American  Airways  Co. 
must  be  considered  a foreign  corporation  since  it  was  not  organized  under  the 
laws  of  Guam ; and  by  the  activities  enumerated  above  it  transacts  business  in 
Guam  within  the  meaning  of  those  provisions  requiring  it  to  obtain  a license 
and  certificate  of  registration  as  therein  provided. 

Remarked  that  the  Secretary  of  the  Navy,  acting  through  the  Governor  of 
Guam,  is  the  only  administrative  authority  to  administer  its  legislative,  execu- 
tive, and  judicial  affairs  (25  Op.  Atty.  Gen.  59;  id.  292)  ; it  therefore  lies  within 
the  power  of  the  Governor  in  the  first  instance  to  alter  or  repeal  the  foregoing 
provisions  if  they  are  deemed  irksome  or  inequitable  (File:  EG53/QM  (360806), 
Get.  20,  1936;  see  also  C.  M.  O.  8,  1936,  pp.  10-11). 


IP.  8]  LANDS : tide  lands  offshore  of  state— ownership  of  oil  deposits. 

In  tide  lands  just  offshore  of  southern  California  in  vicinity  of  Huntington 
Beach  and  Santa  Barbara,  are  valuable  oil  deposits.  Owners  or  lessees  of 
'the  waterfront  lands  have  “whipstocked”  or  drilled  wells  on  a slant  of  as  much 
as  45°  from  shore,  and  even  from  piers  built  out  into  the  Pacific  Ocean,  into 
these  oil  deposits  and  are  producing  oil  therefrom. 

Held  that  these  tide  lands  are  not  part  of  the  public  domain  of  the  United 
States  and  are  not  subject  to  be  set  aside  by  executive  order  as  an  additional 
Naval  Petroleum  Reserve.  SemUe,  that  title  to  these  lands  belongs  to  the 
State  of  California,  subject  to  the  common-law  easement  of  navigation  and 
fisheries,  and  to  the  sovereign  right  of  the  Federal  Government  relating  to 
interstate  and  foreign  commerce  and  other  purposes  delegated  in  the  Con- 
stitution (File:  NZ8  (A-1)/N1-13  ( 360724),  Oct.  8,  1936,  considering  Shively 
v.  Bowlby , 152  U.  S.  1,  14,  and  cases  involving  title  to  navigable  tide  lands  in 
State  of  California,  United  States  v.  Mission  Rock  Co.,  189  U.  S.  391,  404; 
Forester  v.  Johnson  et  al.,  164  Calif.  24,  127  Pac.  156,  158;  People  ex  Inf.  WeM, 
Atty.  Qen.  v.  Calif.  Fish  Co.  et  al.,  166  Calif.  576,  138  Pac.  79,  86,  87 ; City 
<of  Oakland  v.  Oakland  W.  F.  Co.,  118  Calif.  160,  183,  50  Pac.  277,  285;  People 
v.  Russ,  132  Calif.  102,  64  Pac.  111). 
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MISCONDUCT : injuries  resulting  from  mere  negligence  or  carelessness  ; 

GASOLINE  EXPLOSION. 

Where  an  enlisted  man  was  injured  as  the  result  of  a gasoline  explosion  in 
the  engine  room  of  a naval  vessel,  the  proximate  cause  of  which  was  his  failure 
to  take  sufficient  precautions,  before  turning  on  the  gas,  to  assure  that  there 
was  no  leakage  of  gas  from  the  galley  burners  or  the  union  in  the  gas  line 
near  the  bottom  of  the  stove,  held  that  such  failure  was  mere  negligence  or 
carelessness  and,  accordingly,  that  the  injuries  sustained  by  him  were  incurred 
not  as  the  result  of  his  own  misconduct  (File:  YP38/A17-25  (360910),  Sept. 
23  and  Oct.  24,  1936). 


MISCONDUCT : intemperate  use  of  alcoholic  liquor  ; evidence. 

Construing  act  of  May  17,  1926  (44  Stat.  557 ; 10  U.  S.  C.  847a)  which  pre- 
scribes forfeiture  of  pay  in  the  case  of  any  person  in  the  naval  service  absent 
from  duty  on  account  of  the  effects  of  a disease  “which  is  directly  attributable 
to  and  immediately  follows  his  own  intemperate  use  of  alcoholic  liquor,”  held: 

(1)  The  disability  contemplated  by  the  statute  is  not  one  arising  from  mere 
indulgence  in  alcoholic  beverages  but  must  be  caused  by  “intemperate”  in- 
dulgence, i.  e.,  the  alcoholic  content  of  the  beverage  consumed  must  be  such 
as  normally  to  cause  intoxication  or  similar  results. 

(2)  No  fixed  rule  may  be  stated  that  can  be  applied  in  all  cases  as  to  what 
indulgence  in  an  alcoholic  beverage  may  be  considered  to  constitute  “intem- 
perate” indulgence. 

[P.  9]  (3)  To  bring  a case  within  the  purview  of  the  statute,  the  evidence 

should  preponderantly  establish  that  the  particular  disability  resulted  from 
the  intemperate  indulgence  in  alcoholic  liquor. 

(4)  In  a specific  case,  evidence  that  an  enlisted  man  drank  four  bottles  of  beer 
during  the  course  of  an  afternoon  is  not  sufficient  to  establish  that  an  attack 
of  “gastritis,  acute,”  which  he  suffered  at  one  o’clock  the  next  morning  was 
due  to  his  intemperate  use  of  alcoholic  liquor  within  the  meaning  of  the 
statute,  particularly  as  the  results  of  an  examination  conducted  shortly  after 
his  admission  to  hospital  were  negative  for  alcohol,  there  was  no  evidence 
that  he  was  intoxicated  at  any  time  following  his  indulgence,  and  the  medical 
opinion  was  to  the  effect  that  “gastritis,  acute,”  may  result  from  the  con- 
sumption of  beer  irrespective  of  its  alcoholic  content,  and  in  fact  may  result 
from  indulgence  in  near  beer  or  other  nonalcoholic  beverages.  Accordingly, 
the  Secretary  of  the  Navy  reversed  a finding  that  disability  in  this  case  was 
due  to  the  man’s  misconduct  (File:  MM-Faircloth,  Wade  R/P2-5  (2),  (360817), 
Oct.  30,  1936). 


NAVAL  RESERVE : duty  status  of  officer  killed  in  airplane  crash  ; fu- 
neral expenses  and  compensation. 

Question  as  to  active  duty  status  of  a Naval  Reserve  Officer  at  time  of 
death  for  purposes  of  paying  funeral  expenses  and  benefits  under  Employees 
Compensation  Act.  Facts  were  as  follows: 

Deceased  was  attached  to  a Naval  Reserve  aviation  squadron,  the  drills 
and  refresher  flight  training  of  which  were  performed  at  a Naval  Reserve 
aviation  base. 

Commanding  officer  of  base  requested  authority  for  a protracted  flight,  nomi- 
nating deceased  as  pilot  and  stating  that  purpose  was  to  provide  training 
in  protracted-flight  procedure. 

Request  was  approved  by  Chief  of  Naval  Operations,  in  accordance  with 
Circular  Letter  of  June  3,  1935  (File  OP-38-E-EMR  over  A15-2/A1-2  (350603), 
in  paragraph  5 of  which  letter  the  Chief  of  Naval  Operations,  among  others, 
is  given  permission  to  grant  authority  for  protracted  flights. 

Deceased  was  not  issued  orders  or  authorization  by  the  Bureau  of  Naviga- 
tion placing  him  in  an  active  or  training  duty  status  for  the  proposed  flight, 
although  paragraph  8 (b)  of  the  aforesaid  circular  letter  provides: 

“No  flight  training  in  naval  or  marine  aircraft  shall  be  given  to  any 
individual  without  the  specific  authorization  of  the  Chief  of  the  Bureau 
of  Navigation  or  the  Major  General  Commandant.” 
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Deceased  was  killed  July  16,  1936,  while  engaged  in  making  the  protracted 
Higlit  which  had  been  approved  by  the  Chief  of  Naval  Operations  as  aforesaid. 

[P.  10]  A board  of  inquest  and  court  of  inquiry  expressed  the  opinion  that 
deceased  met  his  death  in  the  line  of  duty  (Ct.  Inq.  Iiec.  18976). 

Held  that,  in  the  opinion  of  the  Navy  Department,  deceased  was  not  in  an 
active  duty  status  at  the  time  of  his  death,  for  purposes  of  paying  funeral 
expenses  and  other  benefits  authorized  to  be  paid  by  the  U.  S.  Employees’ 
Compensation  Commission  in  the  case  of  reserve  officers  whose  deaths  occur 
in  line  of  duty  while  engaged  in  the  performance  of  active  duty  or  authorized 
training  duty.  Remarked,  however,  that  question  of  what  benefits,  if  any,  are 
authorized  to  be  paid  from  appropriations  under  the  jurisdiction  of  the  U.  S. 
Employees’  Compensation  Commission  is  one  for  determination  by  the  Com- 
mission and  not  properly  to  be  decided  by  the  Navy  Department. 

Further  held  that  the  naval  appropriation,  “Care  of  the  dead,’’  which  pro- 
vides for  funeral  expenses  of  “reservists  on  active  or  training  duty”  is  not 
-available  for  payment  of  funeral  expenses  in  this  case  (File:  OO-Lowmaster, 
Oliver  W/P2-5  (2)  (360724),  Oct.  10,  1936,  considering  Naval  Reserve  Act 
of  Feb.  28,  1925,  sec.  14  (34  U.  S.  C.  762)  ; Bu.  Nav.  Manual,  Part  H,  arts. 
1402,  1403,  1420,  1704  (2),  and  2716;  5 Comp.  Gen.  699). 

A claim  for  damages  to  j>rivate  property  resulting  from  the  above-mentioned 
crash  was  approved  by  the  Secretary  of  the  Navy  for  payment  from  the  cur- 
rent appropriation  “Aviation,  Navy”  (File:  VFF-2/A17-24  (36071&-1),  Oct.  27, 
1936). 

(Forthcoming  changes  in  Bureau  of  Navigation  Manual,  Articles  H-1717(3), 
H-1720,  and  H-1729,  should  be  consulted  in  connection  with  decision  in  this 
case. 


QUARTERS : assignment  terminated  irregularly — ratification  of  comman- 
dant’s ACTION. 

An  officer  assigned  quarters  at  his  permanent  station  was  absent  on  tem- 
T>orary  duty  under  orders  requiring  his  return  upon  completion  thereof;  the 
commandant  of  his  permanent  station  directed  by  written  order  that  his 
quarters  be  vacated;  during  his  absence  another  officer  occupied  the  quarters; 
on  his  return  the  quarters  were  reassigned  to  the  first  officer  who,  in  the 
meantime,  was  paid  rental  allowance  as  an  officer  not  assigned  quarters  at 
liis  permanent  station. 

Question : Whether  this  officer  should  refund  amount  of  rental  allowance  on 
the  ground  that  his  assignment  of  quarters  at  his  permanent  station  had  not 
been  regularly  terminated.  Held  that  the  commandant’s  action  in  this  case 
was  not  authorized  by  the  Navy  Regulations  (art.  1819  (10)),  which  require 
approval  of  the  Navy  Department  to  terminate  an  assignment  of  quarters  when 
an  officer  is  not  detached  from  permanent  station  upon  completion  of  tem- 
porary duty.  Further  held  that  this  officer  was  actually  evicted  from  his  as- 
signed quarters  by  the  commandant’s  order  and  was  not  in  fact  furnished 
quarters  at  his  permanent  station  as  provided  by  the  law  relating  to  [P.  11] 
rental  allowance  (act  June  10,  1922,  sec.  6,  as  amended  by  act  May  31,  1924, 
sec.  2;  37  U.  S.  C.  10). 

Remarked  that  in  these  circumstances  an  officer  cannot  be  denied  his  legal 
rights  merely  because  the  Government’s  agent  fails  to  observe  the  routine  pro- 
cedure prescribed  for  his  guidance  by  departmental  regulations.  Accordingly, 
the  action  of  the  commandant  in  terminating  the  assignment  of  quarters  in 
this  case  was  approved  by  the  Secretary  of  the  Navy  (File:  OO/Ll 6-7  ( 360916), 
Oct.  8,  1936 ; in  this  connection,  see  15  Comp.  Gen.  524,  526,  holding  that  “that 
will  be  considered  as  done  which  should  have  been  done”). 


RECORD  OF  PROCEEDINGS:  general  court  martial — omission  to  show 

PRESENCE  OF  MEMBER. 

General  court-martial  percept,  as  modified,  listed  an  officer  as  a member  and 
that  officer  signed  the  record  of  proceedings.  However,  he  was  not  listed  as  being 
present  at  the  meeting  of  the  court  or  during  the  trial  and  the  record  did  not  in- 
dicate that  his  membership  was  objected  to  or  that  he  was  excused  from  sit- 
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ting  as  a member.  Since  a legal  quorum  existed  without  this  member,  his 
presence  or  absence  during  the  trial  held  not  material  to  the  validity  of  the 
proceedings.  And  as  the  convening  authority  for  other  reasons  disapproved  the 
sentence,  further  held  that  the  record  need  not  be  returned  to  the  court  for 
clarification  of  the  status  of  the  officer  concerned  (File:  MM-Knight,  Thos. 
E/A17-20  (360810),  Sept.  25  and  Oct.  5,  1936,  citing  C.  M.  O.’s  10,  1930,  p.  15; 
10,  1933,  p.  10;  Naval  Digest,  1916,  p.  512,  par.  80). 


RETIREMENT : world  war  officers  specially  commended  by  head  of  executive 

department. 

Act  approved  January  16,  1936  (49  Stat.  1092;  34  U.  S.  C.,  Supp.  399f)  pro- 
vides in  effect  for  the  advancement  in  rank  without  increase  in  pay  of  officers 
retired  for  physical  disability  who  have  been  commended  for  their  performance 
of  duty  in  actual  combat  with  the  enemy  during  the  World  War  by  the  head' 
of  the  executive  department  under  whose  jurisdiction  such  duty  was  performed. 

Certain  captains  of  the  Marine  Corps  were  retired  in  1921  and  1932  in  the  rank 
of  major,  because  of  physical  disqualification  for  promotion  by  seniority,  as 
provided  by  laws  then  in  force. 

These  officers  having  been  commended  by  the  head  of  an  executive  depart- 
ment for  performance  of  duty  in  actual  combat  with  the  enemy  during  the  World 
War,  held  that  they  are  entitled  to  further  advancement  to  the  rank  of  lieu- 
tenant colonel  under  the  provisions  of  the  above-cited  act  of  January  16,  1936- 
(File:  OR/P17-2  ( 360807),  Oct.  22,  1936,  citing  27  Op.  Atty.  Gen.  212,  and  Leys  v. 
U.  S.,  80  Ct.  Cls.  235). 


RETIRING  BOARDS:  inconsistent  statements  in  findings;  revision. 

Where  a naval  retiring  board  found  that  an  officer  was  suffering  from  in- 
complete color  blindness  which  did  not  incapacitate  [P.  12]  him  for  active 
service,  but  nevertheless  reported  that  “his  incapacity  is  permanent  and  was  not 
contracted  in  the  line  of  duty,  and  is  not  the  result  of  his  own  misconduct,”  held: 

(1)  The  statements  in  the  board’s  findings  in  this  case  are  inconsistent. 

(2)  If  the  board  believes  that  the  officer  is  suffering  from  a disability  or  defect 
which  does  not  in  fact  incapacitate  him  for  active  service,  its  finding  should 
state  “that  this  condition  is  not  sufficient  to  incapacitate  him  for  active  service 
in  the  U.  S.  Navy,  at  the  present  time,  and  that  he  is  fit  for  duty.” 

(3)  Physical  incapacity  is  denied  as  a condition,  bodily  or  mental,  which  unfits 
at  present  or  is  likely  to  unfit  in  the  near  future,  for  the  performance  of  duties 
(L.  R.  N.  A.,  1921,  p.  598). 

(4)  The  origin  of  an  ailment  which  does  not  incapacitate  an  officer  should 
not  be  stated  in  the  opinion  of  a naval  retiring  board  (File:  OO-Miller,  Ken- 
neth R/A17-33  (360925),  Oct.  9,  1936;  in  this  case  the  record  was  returned  to 
the  board,  which  on  revision  amended  its  findings  in  conformity  with  the  fore- 
going). 


RETIRING  BOARDS  : precepts — modification  of. 

Where  the  Secretary  of  the  Navy  by  despatch  modified  the  precept  of  a naval 
retiring  board  by  appointing  an  officer  as  recorder  thereof,  held,  that  the  board 
erred  in  embodying  in  its  record  a certified  copy  of  orders  issued  said  officer 
by  the  Bureau  of  Navigation,  as  modifying  its  precept,  instead  of  a certified  copy 
of  the  despatch  from  the  Secretary  of  the  Navy.  Remarked , that  the  modifica- 
tion of  a precept  for  a naval  retiring  board  is  subject  to  the  same  general  rules 
as  outlined  in  sections  769  and  806,  note  19,  Naval  Courts  and  Boards,  relating 
to  the  procedure  of  courts  martial  (File:  OO-Miller,  Kenneth  R/A17-33 
(360925),  Oct.  9,  1936;  in  this  connection  see  ch.  XX,  note  1,  N.  C.  & B.,  relat- 
ing to  naval  retiring  boards  and  adopting  by  reference  sec.  769,  N.  C.  & B.). 
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ROBBERY : attempt  to  commit  ; evidence. 

A specification  under  the  charge  “Scandalous  conduct  tending  to  the  destruc- 
tion of  good  morals”  alleged  an  attempted  robbery.  The  complaining  witness 
testified  in  part : 

“*  * * I hollered  about  three  times,  my  right  hand  then  came  in  con- 

tact with  an  instrument  which  I know,  from  having  a previous  view,  as  an 
instrument  commonly  known  as  a blackjack.  It  had  a knob  and  a handle. 
Upon  realizing  this,  I came  to  the  conclusion  that  it  was  not  a mere  in- 
toxicated man  on  a rampage  and  thought  that  the  motive  must  have  been 
robbery.  * * *” 

Held,  that  the  latter  part  of  this  testimony  was  purely  the  opinion  of  the  witness 
and  was  not  properly  admissible. 

[P.  13]  In  this  same  case,  the  judge  advocate  argued  that  there  was  a 
motive  for  robbery  since  accused  was  in  need  of  money  and  the  victim  was 
known  to  have  had  a considerable  sum  on  him  at  the  time.  Held,  that  while 
motive  is  a very  important  element  in  the  proof  of  a crime,  it  cannot  of  itself 
make  a crime,  and  the  argument  as  to  motive  in  this  case  falls  in  the  absence 
of  any  evidence  of  the  specific  intent  to  steal  property  of  value  from  the 
person  of  the  accused  (another),  as  required  by  the  specification  (citing  sec. 
298,  N.  C.  & B.,  and  sec.  370,  Clark  and  Marshall  on  Crimes,  3d  ed.). 

In  view  of  the  foregoing,  the  finding  of  guilty  on  this  charge  and  the  specifica- 
tion thereunder  was  set  aside  by  the  Secretary  of  the  Navy,  on  recommendation 
of  the  Judge  Advocate  General.  Also,  in  the  same  case,  the  Secretary  of  the 
Navy  set  aside  a finding  that  the  accused  was  guilty  of  assaulting  the  com- 
plaining witness  with  a dangerous  weapon  (blackjack),  approving  the  remarks 
of  the  Major  General  Commandant  to  the  effect  that  the  evidence  did  not 
establish  the  latter  offense  beyond  a reasonable  doubt  (File:  MM-Baxter,  Wm. 
S/A17-20  (360710),  Oct.  1 and  26,  1936). 


SHIP’S  SERVICE  STORES  AND  POST  EXCHANGES : status  of. 

Ship’s  service  stores  are  authorized  by  Navy  Regulations  (art.  1442)  and  have 
been  held  by  the  Navy  Department  to  be  Government  instrumentalities  (C.  M.  O. 
11,  1934,  p.  11;  12,  1935,  p.  7).  Likewise,  post  exchanges  and  similar  organiza- 
tions have  been  held  to  be  Government  instrumentalities  (Woog  v.  United 
States,  48  Ct.  Cls.  80,  Dugan  v.  United  States,  34  Ct.  Cls.  458).  Accordingly, 
h-eld,  that  these  agencies  are  not  correctly  to  be  described  as  “unofficial  activi- 
ties” (File:  JJ7-6/L14-1  (3,60622-6),  Oct.  5,  1936). 


SHORE  PATROL  DUTY : expenses  of  officers. 

Under  existing  law  and  regulations,  held,  that  orders  to  officers  for  shore 
patrol  duty  may  legally  contain  the  following  sentence:  “While  assigned  this 
duty  it  is  considered  practicable  for  you  to  return  to  your  regular  stations  for 
meals  and  lodging  except  for  the  noonday  and  evening  meals.”  Remarked,  that 
officers  are  not  entitled  to  reimbursement  for  meals  and  lodging  furnished  at 
their  regular  duty  stations  while  on  shore  patrol  duty  and  the  practicability  of 
their  returning  to  their  regular  stations  for  certain  meals  and  lodging  is  a 
matter  for  administrative  determination  (File:  QL/L16-8  (360924),  Oct.  3,  1936, 
distinguishing  C.  M.  O.  3,  1936,  p.  10). 


TAXATION : gasoline — sale  on  federal  reservations  ; states,  territories,  and 

DISTRICT  OF  COLUMBIA. 

Construing  act  of  June  16,  1936  (quoted  in  C.  M.  O.  9,  1936,  pp.  24—25),  held: 

(1)  The  rule  stated  in  the  Attorney  General’s  opinion  of  September  21,  1936 
(C.  M.  O.  9,  1936,  pp.  24-26),  with  respect  [P.  14]  to  Hawaii  would  appeal 
to  apply  to  the  States,  other  Territories,  and  the  District  of  Columbia ; accord- 
ingly, the  question  whether  the  law  of  any  State,  Territory,  or  the  District  of 
Columbia  contemplates  the  levying  of  a sales  tax  is  a matter  for  determination 
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by  the  local  State  or  other  authorities  and  not  by  the  administrative  officers  of 
the  Federal  Government.  (See  also  Atty.  Gen.  op.,  supra,  as  to  status  of  Federal 
officers  who  are  to  make  collection  of  taxes  under  aforesaid  statute.) 

(2)  The  State  or  other  taxing  authorities  are  neither  required  nor  authorized 
to  prescribe  methods  of  procedure,  accounting  systems,  or  other  forms. 

(3)  As  to  sales  by  naval  activities  using  public  funds,  the  requirements  of  the 
statute  will  be  fully  met  by  fixing  the  selling  price  of  gasoline  to  include  the 
established  issue  price  plus  the  amount  of  State  tax,  keeping  a record  of  the 
number  of  gallons  included  in  such  sales  and  the  amount  of  tax  collected,  and 
submitting  the  required  monthly  reports  (signed  by  the  commandant  or  com- 
manding officer)  to  the  taxing  authorities  of  the  State,  Territory,  or  District  of 
Columbia,  with  request  for  a certified  invoice  in  duplicate  covering  amount  of 
the  tax,  public  vouchers  under  the  Naval  Supply  Account  Fund  to  be  prepared 
on  the  basis  of  such  invoices. 

(4)  As  to  sales  by  other  activities  on  naval  reservations,  it  will  be  in  accord- 
ance with  the  statute  to  provide  that  the  selling  price  of  gasoline  will  include  both 
the  cost  price  and  State  tax,  necessary  records  being  kept  and  the  required 
reports  submitted  monthly,  amount  of  tax  to  be  paid  to  the  State  taxing  authori- 
ties in  the  same  manner  that  other  bills  are  paid  by  the  activitv  in  question  ( File : 
JJ7-6/L14-1  (360622-6),  Oct.  5,  1936). 


WITNESSES : expert — proof  of  qualifications. 

Record  failed  to  show  that  prosecution  witness  who  testified  as  an  expert  on 
handwriting  and  fingerprints  was  called  as  an  expert  or  that  he  was  at  any  time 
presented  as  such.  He  was,  however,  questioned  at  length  as  to  his  qualifications 
and  the  foundation  for  his  presentation  as  an  expert  was  well  laid.  Remarked: 

(1)  Before  a witness  testifies  as  an  expert,  his  knowledge  and  experience 
should  be  inquired  into  so  that  the  court  may  determine  his  competency,  a ques- 
tion which  the  court  alone  can  settle  (2  Bishop’s  New  Or.  Proc.,  sec.  989). 

(2)  The  burden  of  so  qualifying  a witness  rests  upon  the  party  introducing  him 
as  an  expert  (N.  C.  & B.,  sec.  426). 

(3)  The  procedure  ordinarily  followed  in  such  cases  is  for  the  party  desiring 
to  offer  expert  testimony  to  call  a witness  as  an  expert  in  the  matter  and,  after 
properly  laying  the  foundation  for  his  qualification,  to  present  him  to  the  court 
as  an  expert. 

[P.  15]  (4)  That  a witness  is  qualified  as  an  expert  may  appear  from  his 

testimony  ( Commonwealth  v.  Johnson , 109  All.  218).  In  the  instant  case,  the 
entire  testimony  given  by  the  witness  was  expert  testimony,,  to  which  no  objection 
was  made  by  the  accused ; nor  was  the  witness  cross-examined  as  to  his  com- 
petency. That  the  witness  was  accepted  by  the  court  and  the  accused  as  an 
expert  was  evidenced  by  the  record  and  cannot  be  doubted  (File:  MM-Higgin- 
botham,  Donald/A17-20  (360817),  Oct.  13  and  23,  1936). 

C.  M.  O.  11 — 1936 

IP.  2]  CIVIL  ESTABLISHMENT:  private  employment  of  civilian  person- 
nel ; policy  of  navy  department. 

The  Secretary  of  the  Navy  is  authorized  by  statute  to  make  such  regulations, 
not  inconsistent  with  law,  as  may  reasonably  be  required  for  the  conduct  of  the 
affairs  of  the  Navy  Department  and  the  naval  establishment  (citing  R.  S.  161 
and  1547,  5 U.  S.  C.  22,  and  34  U.  S.  C.  591 ; U.  S.  v.  Morehead,  243  U.  S.  607 ; U.  S. 
v.  Small , 236  U.  S.  405) . In  the  exercise  of  this  authority,  held,,  that  a regulation 
arbitrarily  interfering  with  the  acceptance  by  a Government  employee  of  private 
employment  which  would  not  interfere  with  the  performance  of  his  official  duty 
would  not  be  lawful ; otherwise  as  to  private  employment  which  would  interfere 
with  the  satisfactory  performance  of  Government  work  and  adversely  affect 
performance  of  duty  by  the  employee. 

There  is  no  lawr  prohibiting  generally  the  employment  of  civil  personnel  of  the 
Navy  Department  by  private  corporations,  partnerships,  or  individuals.  The  pol- 
icy of  the  Navy  Department,  as  expressed  in  circular  letter  of  August  1,  1922 
(SON YD  7 VR),  has  been  not  to  interfere  with  opportunities  of  employees  to 
increase  their  incomes  through  acceptance  of  outside  employment  when  oppor- 
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tunity  offers,  except  where  such  employment  interferes  with  the  rendition  of 
satisfactory  service  to  the  Navy  or  involves  relations  with  firms  which  bid  or 
make  contracts  with  the  Navy  Department.  Held,  that  the  restrictions  contained 
in  said  circular  are  reasonable  and  in  accordance  with  law,  and  state  generally 
the  limits  under  which  regulations  may  lawfully  be  issued  concerning  private 
employment  of  Government  personnel. 

[P.  31  With  specific  reference  to  employees  of  naval  test  or  research  labora- 
tories, it  appears  that  conditions  may  exist  under  which  their  acceptance  of  cer- 
tain kinds  of  private  employment  might  be  detrimental  to  the  Government 
Whether  such  employment  might  legally  be  prohibited  by  order  of  the  Secretary 
of  the  Navy  held  entirely  dependent  upon  whether  it  would  constitute  interference 
with  the  employee’s  government  duties — not  only  as  affecting  ijhysically  the  per- 
formance of  duty,  but  also  as  affecting  adversely  to  the  Government  the  opinions 
or  results  of  such  duty,  these  being  matters  of  fact  for  determination  in  each 
case. 

As  to  persons  employed  by  the  Government  under  special  contract,  held  that  the 
foregoing  does  not  apply  and  that  any  provisions  not  contrary  to  a specific 
statute  may  legally  be  incorporated  in  the  contract,  including  a provision  against 
a particular  class  of  private  employment  (File:  LL/P16-3  (18)  (360505),  Nov. 
13,  1936;  see  also  Sec.  Nav.  let.,  File:  LL/P16-3  (18)  (351024),  Nov.  7,  1935). 

Note. — This  opinion  dealt  only  with  employment  by  domestic  persons  or  firms. 
Employment  by  a foreign  firm  in  competition  with  American  business  is  pro- 
hibited by  Executive  Order  5221. 


CLEMENCY : drunkenness  as  basis  for  recommending  ; Indian. 

In  the  case  of  an  enlisted  man  convicted  of  drunkenness,  assaulting  his 
superior  officer  while  in  the  execution  of  the  duties  of  his  office,  and  conduct  to 
the  prejudice  of  good  order  and  discipline,  four  members  of  the  court  recom- 
mended clemency  on  the  ground,  among  others,  that  “the  accused  is  a full- 
blooded  Cherokee  Indian,  from  a race  that  is  unusually  susceptible  to  the  worst 
effects  of  alcoholic  liquor,  and  that  the  accused  was  at  the  time  of  the  com- 
mission of  the  offenses  so  inflamed  with  liquor  as  to  make  him  lose  his  cus- 
tomary respect  and  deference  he  ordinarily  accorded  his  superior  officers.” 

In  his  review  of  the  case  the  Judge  Advocate  General  remarked,  in  part,  that 
the  evidence  “might  very  readily  have  created  a reasonable  doubt  in  the  minds 
of  the  court  as  to  whether  the  accused  did  in  fact  identify  the  assistant  patrol 
officer  as  his  superior  officer  at  the  time.  It  would  seem  from  the  recommenda- 
tion to  clemency  of  four  members  of  the  court,  that  in  their  opinion  the  extent 
of  the  accused’s  intoxication  at  least  reduced  the  seriousness  of  the  offense 
committed.” 

The  remarks  of  the  Judge  Advocate  General  were  approved  by  the  Secretary 
of  the  Navy,  who  mitigated  the  period  of  confinement  and  reduction  in  rating 
and  conditionally  remitted  the  dishonorable  discharge  adjudged  by  the  court 
(File:  MM-Bigwitch,  Loyd/A17-20  (361014),  Nov.  21  and  27,  1936;  G.  C.  M. 
Rec.  No.  77436). 


[P.  4]  MEDICAL  TREATMENT:  private  physicians — right  of  naval  per 

SONNEL  TO  OBTAIN. 

There  are  no  regulations  or  instructions  that  have  been  issued  by  the  Navy 
Department  prohibiting  naval  personnel  from  obtaining  medical  treatment  from 
private  physicians  or  requiring  that  reports  be  made  of  treatments  obtained 
from  that  source.  Consequently,  under  existing  regulations,  held  that  there  is 
no  jurisdiction  to  take  disciplinary  action  against  any  officer  or  man  who  obtains 
necessary  medical  treatment  from  a private  physician  without  the  knowledge  or 
consent  of  naval  medical  authority.  Remarked  that  in  an  extreme  case  where 
medical  treatment  may  be  obtained  from  a private  physician  under  conditions 
detrimental  to  the  service  and  not  immediately  required,  there  exists  ample 
authority  to  take  such  administrative  action  as  may  be  necessary.  No  changes 
in  existing  regulations  are  contemplated  in  connection  with  this  matter  (File: 
P3— 2/A2-12  ( 360811),  Nov.  12,  1936). 
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MISCONDUCT : injury  sustained  while  resisting  lawful  arrest. 

An  enlisted  man,  while  resisting  efforts  of  a shore  patrol  to  effect  his  arrest  as 
the  result  of  a disturbance,  sustained  injuries  to  his  head.  Subsequently  he  was 
convicted  by  summary  court  martial  of  resisting  arrest.  Held  that  the  disability 
was  due  to  his  own  misconduct  (File:  MM-Reichel,  Walter  J/P2-5  (2)  (361110), 
Nov.  28,  1936). 


NAVAL  RESERVE : civilian  passengers  on  motor  boats  assigned  to. 

A board  of  investigation,  in  reporting  upon  an  accident  to  a motor  launch 
assigned  to  the  Naval  Reserve  in  which  a woman  passenger  was  injured,  found 
that  the  embarkation  of  civilian  guests  on  said  launch  “was  not  authorized  in 
accordance  with  article  H-1731,  Bureau  of  Navigation  Manual.”  Held  that 
using  a motor  launch  to  transport  civilian  guests  a short  way  from  a landing  for 
swimming  purposes,  as  was  done  in  this  case,  is  not  a cruise  within  the  meaning 
of  the  cited  article,  and  accordingly  that  the  finding  of  the  board  was  not  sustained 
by  the  evidence  (File:  S82/A17-25  (361007),  Oct.  29  and  Nov.  30,  1936). 


NAVAL  RESERVE : pennant — sale  of,  to  merchant  marine. 

A Naval  Reserve  pennant  which  was  issued  free  of  charge  to  a vessel  of  the 
Merchant  Marine  in  accordance  with  an  approved  opinion  of  the  Judge  Advocate 
General  (File:  QR2/JJ-5  (280315,  Mar.  23,  1928),  having  been  worn  out  in  use, 
and  the  Navy  being  the  sole  source  of  supply,  held  that  the  sale  of  a pennant  to 
replace  the  one  worn  out  is  authorized  under  the  broad  authority  granted  the 
Secretary  of  the  Navy  by  section  36  of  the  Naval  Reserve  Act  of  February  28, 
1925  (34  U.  S.  C.  768)  to  prescribe  regulations  for  the  government  and  adminis- 
tration [P.  5]  of  the  Naval  Reserve.  Remarked  that,  while  the  opinion  of 
March  23,  1928,  supra,  is  sufficiently  comprehensive  to  include  within  its  scope 
the  issue  of  flags  to  replace  those  worn  out  in  use,  it  is  apparently  the  practice 
to  restrict  such  issue  to  the  initial  pennant  only  (File:  JJ5  (6)/Lll-3  (361017), 
Nov.  20,  1936,  considering  sec.  34  of  the  Naval  Reserve  Act  of  Feb.  28,  1925,  34 
U.  S.  C.  805.  and  C.  M.  O.  3,  1934,  p.  12). 


PRIZES : cash  awards  payable  to  enlisted  men  ; effect  of  appointment  as 

warrant  officer. 

Construing  the  appropriation  item  under  “Pay  of  naval  personnel,”  authoriz- 
ing “cash  prizes  * * * for  men  for  excellence  in  gunnery,  target  practice, 

communication,  and  engineering  competitions,”  held  that  payment  of  awards  of 
cash  prizes  is  restricted  to  enlisted  personnel,  but  that  the  words  “for  men” 
as  used  therein  refer  to  their  status  during  the  competition  year  in  which 
the  service  wras  performed.  Accordingly,  in  a specific  case  where  an  individual 
served  as  a radioman  first  class  during  the  entire  year  for  which  a cash  prize 
communication  competition  award  was  made  to  his  vessel,  further  held  that 
payment  of  his  share  therein  may  legally  be  made,  notwithstanding  that  he 
had  in  the  meantime  been  appointed  a warrant  officer  (File:  A5-11/CV4 
(360819),  Nov.  16,  1936). 


RECORDS : hospital,  veterans’  administration  patients — furnishing  of 

originals  to  veterans’  administration. 

Where  the  Veterans’  Administration  requests  clinical  records  of  Veterans’ 
Administration  patients  in  naval  hospitals,  held  that  the  hospitals  will  retain 
the  original  records  and  furnish  certified  copies  thereof  except  that  the  original 
records  may  be  loaned  to  the  Veterans’  Administration  officials  for  examina- 
tion and  temporary  use  in  cases  where  the  originals  may  be  required,  wfith  the 
understanding  that  they  will  be  carefully  safeguarded  and  returned  promptly 
after  they  have  served  their  purpose  (File:  NH/P3-5  (361105),  Nov.  19,  1936. 
For  existing  instructions  where  original  hospital  records  are  subpenaed  for 
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use  in  court,  see  C.  M.  O.  3,  1932,  pp.  18-19;  and  for  procedure  with  resjwci 
to  giving  of  testimony  by  medical  officers  in  suits  of  Veterans’  Administration 
patients  against  the  United  States,  see  Navy  Dept.  File:  AO -6  (2)  (310516), 
Apr.  30,  1932). 


RETIREMENT:  line  officers  not  eligible  for  promotion  ; additional  numbers. 

In  computing  the  number  of  officers  who  may  be  involuntarily  transferred  to 
the  retired  list  in  any  fiscal  year  under  section  7 of  the  line  selection  law  of 
March  3,  1931  (34  U.  S.  C.  286e),  officers  who  are  additional  numbers  in  grade 
are  excluded  from  consideration  (File:  EN/A17-31  (361113),  Nov.  27,  1936; 
see  also  sec.  8 of  cited  act,  34  U.  S.  C.  286f). 


[P.  6]  SENTENCES : deprivation  of  liberty  on  shore  on  foreign  station. 

Canal  Zone  held  not  a “foreign  station”  within  meaning  of  a deck  court 
sentence  involving  deprivation  of  liberty  on  shore  on  foreign  station  (File: 
MM-Adams,  John  H/A17-22  (361102),  Nov.  2 and  17,  1936,  following  C.  M.  O.’s 
7,  1935,  p.  4,  and  9,  1936,  p.  22). 


TAXATION  : GASOLINE — SALES  IN  DISTRICT  OF  COLUMBIA. 

The  act  of  June  16,  1936  (quoted  in  C.  M.  O.  9,  1936,  pp.  21-25)  establishes 
a complete  method  for  the  taxation  of  gasoline  and  other  motor  vehicle  fuel 
sold  by  Government  instrumentalities,  including  those  located  within  the  District 
of  Columbia ; accordingly,  held  that  it  supersedes  the  act  of  April  23,  1924 
(sec.  14,  43  Stat.  106,  109),  insofar  as  the  latter  act  authorized  the  collection  of 
taxes  for  sales  of  gasoline  or  other  motor  vehicle  fuel  made  within  the  District 
of  Columbia  by  Government  instrumentalities  for  private  purposes  (File: 
J J7-6/L14-1  (360622),  Nov.  13,  1936;  see  also  C.  M.  O.  10,  1936,  p.  14). 


TAXATION:  officers’  clubs — sales  of  alcoholic  liquor;  federal  instru- 
mentalities. 

In  connection  with  the  sale  of  alcoholic  beverages  by  the  officers’  club  at 
Great  Lakes,  Illinois,  held: 

(1)  The  club  is  not  required  to  obtain  a Federal  license.  Its  authority  for 
making  such  sales  is  contained  in  article  118,  Navy  Regulations,  and  General 
Order  No.  59,  and  no  other  authority  is  required.  (In  this  connection  see 
C.  M.  O.  11,  1934,  p.  11.) 

(2)  A State  license  is  not  required  and  in  fact  may  not  be  obtained  (follow- 
ing C.  M.  O.  12,  1935,  p.  7). 

(3)  The  club  may  import  alcoholic  beverages  from  without  the  State  of 
Illinois  without  being  subject  to  any  State  taxes. 

(4)  The  club  being  a Federal  instrumentality,  purchases  from  dealers  in 
Illinois  should  not  be  made  with  the  State  tax  added  to  the  purchase  price 
(C.  M.  O.  12,  1933,  p.  13).  Whether  a State  law  prohibiting  sales  by  a whole- 
saler within  the  State  to  an  officers’  club  would  be  constitutional  or  an  unlawful 
interference  with  a Federal  instrumentality,  quaere  (File:  JJ56  (5)/Lll-3 
(361029).  Nov.  23,  1936). 


THEFT:  policy  of  navy  department — (a)  retention  of  offenders  in  naval 

SERVICE;  (&)  TRIAL  BY  DECK  COURT. 

An  enlisted  man  was  tried  by  deck  court  and  convicted  of  theft  of  about  $17. 
(a)  It  has  been  repeatedly  held  that  a man  found  guilty  of  theft  should  not 
be  retained  in  the  naval  service  (Naval  Digest,  1916,  p.  627,  par.  1,  “Thief”; 
C.  M.  O.  8,  1930,  p.  21;  1,  1936,  p.  11). 

[P.  7]  (6)  Inasmuch  as  it  is  not  within  the  power  of  a deck  court  to  award 

a sentence  involving  discharge,  it  is  considered  that  the  awarding  of  a deck 
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court  in  this  case  is  contrary  to  the  Navy  Department’s  policy  (File:  MM- 
Adams,  John  H/A17-22  (361102),  Nov.  2 and  17,  1936). 


UNIFOMS  : unauthorized  wearing  of,  by  civilian. 

Decision  of  U.  S.  Circuit  Court  of  Appeals,  Second  Circuit — Digest  by  Navy 
Department : 

Civilian  was  found  at  the  Army  base  in  Brooklyn,  wearing  the  “fatigue 
uniform”  prescribed  for  enlisted  men  while  engaged  in  dirty  work — a suit  of 
blue  denim  overalls,  indistinguishable  from  ordinary  workmen’s  overalls  except 
that  the  buttons  bore  the  words,  “U.  S.  Army.” 

Held , that  this  fatigue  uniform  is  “the  duly  prescribed  uniform  of  the  United 
States  Army”  within  the  meaning  of  section  1393  of  title  10  of  the  United  States 
Code  (act  of  June  3,  1916,  sec.  125,  39  Stat.  216,  as  amended).  Accordingly, 
judgment  of  conviction  under  said  section,  for  unauthorized  wearing  of  the 
Army  uniform,  affirmed. 

Remarked  that  while  the  statute  suggests  a single  uniform  by  use  of  the 
particular  article  “the,”  such  cannot  have  been  its  intention,  for  the  regulation 
prescribes  several  kinds  of  uniforms,  the  wearing  of  each  one  of  which  must 
certainly  be  forbidden  ( United  States  v.  Krakower  alias  Schwartz,  U.  S.  Circuit 
Ct.  Appeals,  2d  Circuit,  Nov.  2,  1936,  86  F.  (2d)  111). 


VESSELS  OF  THE  NAVY : loaned  to  state — responsibility  for  maintenance.. 

An  Oregon  statute  approved  February  21,  1923,  authorized  the  Governor  to 
accept  the  battleship  Oregon  on  behalf  of  the  State,  and  appropriated  $15,000 
per  annum  “for  the  maintenance  and  upkeep  of  this  ship.”  In  the  receipt 
executed  in  its  behalf  June  15,  1925,  the  State  accepted  delivery  of  said  ship 
“as  is,”  stated  that  it  “waives  any  claims  of  any  kind  of  character  against  the 
United  States  for  or  on  account  of  said  ship,  its  tackle,  paraphernalia,  or  appur- 
tenances,” and  covenanted  “to  indemnify  and  hold  harmless  the  United  States 
Government,  and  any  and  all  officers  thereof,  for  any  loss  or  damage  occurring  to 
said  ship  or  any  part  thereof,  or  to  any  person  or  to  the  property  of  any  person, 
while  said  ship  shall  be  and  remain  in  the  possession  of  the  said  State  of  Ore- 
gon.” Remarked  that  the  language  of  the  aforesaid  receipt,  construed  in  the 
light  of  correspondence  which  preceded  it  and  the  State  enactment,  supra,  is  com- 
prehensive enough  to  include  claims  or  demands  for  the  maintenance  or  upkeep 
of  the  vessel ; furthermore,  the  agreement  has  been  interpreted  for  over  eleven 
years  as  placing  the  obligation  on  the  State,  which  is  deemed  of  great  if  not 
controlling  influence  (citing  Old  Colony  Trust  Co.  v.  Omaha,  230  U.  S.  ICO). 

[P.  8]  Accordingly,  held  that,  by  virtue  of  the  conditions  under  which  the 
battleship  Oregon  was  turned  over  to  the  State  of  Oregon,  the  State  assumed 
any  expense  of  maintenance,  and  the  Navy  Department  is  not  responsible  for 
the  material  condition  of  the  vessel  (File:  IX22/S7  (360908),  Nov.  14,  1936). 

C.  M.  O.  12—1936 

[P.  2]  ARMY  AND  NAVY:  use  of  name  by  mercantile  corporation — decep- 
tion OF  PUBLIC. 

Decree  of  U.  S.  Court  of  Appeals  for  the  District  of  Columbia — Digest  by 
Navy  Department: 

On  petition  filed  by  the  Federal  Trade  Commission  against  a corporation  do- 
ing business  within  the  District  of  Columbia  under  the  name  of  “American 
Army  and  Navy  Stores,  Inc.,”  it  appeared  from  the  findings  of  the  Commission 
that  the  use  of  the  words  “Army  and  Navy”  by  the  respondent  in  connection 
with  its  corporate  name  and  in  its  advertisements  and  circulars  misled  and 
deceived  members  of  the  purchasing  public  and  caused  a diversion  of  trade  from 
competitors  who,  like  the  respondent,  procured  the  bulk  of  their  merchandise 
from  sources  other  than  the  Army  or  Navy,  but  who,  unlike  the  respondent,  did 
not  make  use  of  such  misleading  and  deceptive  practice.  The  proceedings  be- 
ing uncontested  by  the  respondent,  it  was  ordered,  adjudged,  and  decreed  by 
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the  court  that  the  respondent,  in  connection  with  the  conduct  of  its  mercantile 
establishment  within  the  District  of  Columbia,  cease  and  desist  from — 

(1)  Using  in  connection  with  its  corporate  name  the  words  “Army  and 
Navy”  or  either  of  them. 

(2)  Advertising  or  causing  to  be  advertised  in  any  circulars,  trade  journals, 
daily  newspapers,  or  other  periodicals  the  words  “Army  and  Navy”  or  either 
of  them,  descriptive  of  or  in  connection  with  any  merchandise  to  be  sold  or 
offered  for  sale  to  the  public,  unless  in  fact  the  words  “Army  and  Navy”  be 
used  specifically  in  connection  and  conjunction  with  particular  merchandise 
actually  procured  from  the  Army  or  Navy  Department  of  the  United  States 
Government  ( Federal  Trade  Commission  v.  American  Army  and  Navy  Stores, 
Inc.,  U.  S.  Ct.  App.  for  District  of  Columbia,  April  Term,  1936,  Docket  No 
6792,  decree  entered  Aug.  24,  1936,  considering  sec.  5 of  Act  of  Sept.  26,  1914, 
•38  Stat.  719,  15  U.  S.  C.  45). 


BURGLARY:  essential  elements  of  offense — breaking. 

Specification  under  the  charge  “Scandalous  conduct  tending  to  the  destruction 
of  good  morals”  alleged  that  the  accused  “did  * * * in  the  city  oi  Honolulu, 

Territory  of  Hawaii,  [P.  3]  feloniously  and  unlawfully  break  and  enter  the 
store  of  the  Depot  Pawn  Shop  * * * in  said  city,  with  intent  feloniously 

to  take,  steal,  and  carry  away  goods  and  chattels  therein.” 

The  court  found  the  specification  proved  except  for  the  word  “break.”  Under 
the  laws  of  Hawaii  (sec.  5680,  Rev.  Laws  of  Hawaii,  1935)  breaking  is  not,  as 
at  common  law,  an  essential  element  of  the  offense  of  burglary.  Accordingly, 
held  that  the  exception  of  the  finding  was  inconsequential.  The  court  should, 
liowever,  have  found  not  proved  the  words  “break  and,”  in  order  to  leave 
remaining  a smoothly  worded  specification  (File:  MM-Belter,  Chester  R/A17-20 
(361030),  Dec.  16  and  24,  1936). 


•CHARGES  AND  SPECIFICATIONS : rule  for  determining  sufficiency  ; argu- 
mentative PLEADING ; FORMAL  DEFECTS  *,  FALSEHOODS  *,  SCANDALOUS  CONDUCT 

DISTINGUISHED. 

A noncommissioned  officer  of  the  Marine  Corps  was  convicted  by  summary 
court  martial  of  two  specifications,  each  of  which  set  forth  two  statements  made 
by  him,  with  recitals  as  to  the  time,  place,  and  circumstances,  and  alleged,  argu- 
mentatively, that  he  did  thereby — 

“wilfully,  falsely,  and  corruptly  make  statements  inconsistent  the  one  with 
the  other,  one  of  which  was  at  the  time  of  making  the  same,  known  to  him, 
the  said  Harris,  to  be  false  and  misleading  and  was  made  by  him,  the  said 
Harris,  with  the  intent  to  deceive.” 

None  of  the  inconsistent  statements  was  alleged  to  have  been  made  under 
•oath ; it  was  therefore  patent  that  the  accused  was  being  tried  for  “falsehood” 
and  not  for  the  offense  of  “scandalous  conduct  tending  to  the  destruction  of  good 
morals”  (false  swearing)  as  set  out  in  section  233,  Naval  Courts  and  Boards, 
specification  8. 

There  were,  in  all,  three  statements  involved.  The  first  and  third  were  made 
in  writing,  and  were  not  inconsistent  with  each  other.  The  second,  made 
orally,  was  set  forth  in  each  of  the  two  specifications,  together  with  one  cf 
the  other  statements.  It  appeared  from  the  evidence  that  the  second  state- 
ment was  true,  or  at  least  nearer  the  truth  than  either  of  the  written  state- 
ments. It  further  appeared  that  if  the  written  statements  had  been  charged, 
each  in  its  own  specifications,  as  straight  falsehood,  the  same  evidence  would 
have  been  produced  as  under  the  specifications  used,  and  that  the  specifications 
would  have  been  drawn  in  the  forthright  manner  that  is  proper. 

Upon  consideration  of  the  foregoing,  remarked: 

(1)  The  objection  on  principle  to  argumentative  specifications  of  this  type 
Is  illustrated  by  asking  the  question,  which  is  evidently  absurd,  whether  if 
the  accused  had  made  true  statements  concerning  this  matter  on  twenty 
occasions  it  would  [P.  4]  be  maintained  that  by  pairing  each  of  these  twenty 
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true  statements  with  the  one  false  statement,  the  accused  would  be  guilty  of 
twenty  offenses  of  falsehood  based  on  telling  the  truth  on  those  twenty  occasions. 

(2)  The  basic  objection  to  argumentative  specifications  is  that  they  are  am- 
biguous. Thus,  in  the  instant  case,  when  was  the  offense  alleged  in  each  of 
the  specifications  committed?  If  they  were  both  committed  on  the  same  date, 
that  on  which  the  second  statement  was  made,  were  they  really  separate 
offenses?  (As  to  argumentative  specifications,  see  Bishop  on  Criminal  Pro- 
cedure, 3d  ed.,  Book  IV,  sec.  508;  Stephen  on  Pleading  (Tyler’s  1894  ed.)5  pp. 
337  et  seq.) 

(3)  In  view  of  all  the  circumstances  of  this  case  there  is  grave  doubt  whether 
the  specifications  contain  the  elements  of  the  offenses  intended  to  be  charged, 
even  under  the  liberalized  modern  rule  expounded  by  the  Supreme  Court  in 
Hagner  v.  United  States  (285  U.  S.  427,  431),  as  follows: 

“The  rigor  of  old  common  law  rules  of  criminal  pleading  has  yielded,  in 
modem  practice,  to  the  general  principle  that  formal  defects,  not  prejudi- 
cial, will  be  disregarded.  The  true  test  of  the  sufficiency  of  an  indictment  is 
not  whether  it  could  have  been  made  more  definite  and  certain,  but  whether 
it  contains  the  elements  of  the  offense  intended  to  be  charged,  ‘and  suffi- 
ciently apprises  the  defendant  of  what  he  must  be  prepared  to  meet,  and,  in 
case  any  other  proceedings  are  taken  against  him  for  a similar  offense, 
whether  the  record  shows  with  accuracy  to  what  extent  he  may  plead  a 
former  acquittal  or  conviction.’  Cochran  and  Sayre  v.  United  States , 157 
U.  S.  286,  290 ; Rosen  v.  United  States , 161  U.  S.  29,  34.” 

(4)  The  case  of  Ex  parte  Dickey  (204  Fed.  322)  is  cited  in  a footnote  in  Naval 
Courts  and  Boards  (sec.  233,  sp.  8,  note  98),  as  holding  that  a specification  was 
good  which,  under  the  charge  of  “Scandalous  conduct  tending  to  the  destruction 
of  good  morals”  (false  swearing)  set  out  two  inconsistent  sworn  statements 
and  alleged  that  one  or  the  other  was  false.  However,  upon  consideration  of 
the  facts  and  opinion  rendered  by  the  court  in  that  case,  instead  of  accepting 
positively  that  it  held  such  a specification  to  be  good,  it  would  be  more  nearly 
accurate  to  say  that  the  court  considered  that  it  did  not  have  the  power  to 
pronounce  it  bad,  or  was  materially  influenced  by  that  conception. 

(5)  Falsehood,  unlike  perjury  or  false  swearing,  is  not  a crime  in  civil  prac- 
tice (Naval  Digest,  1916,  p.  236),  and  so  cannot  properly  be  held  to  be  scandal- 
ous conduct  (sec.  233,  N.  C.  & B.).  This  further  differentiates  the  present  case 
from  the  cited  case  of  Ex  parte  Dickey. 

[P.  5]  (6)  A further  real  distinction  between  the  case  of  Ex  parte  Dickey 
and  one  such  as  the  present  is  that  here  the  central  statement,  used  in  both 
speeications,  was  an  oral  statement,  not  made  deliberately  under  the  solemnity 
of  an  oath,  and  a person  may  make  hurried,  ill-conceived  and  ill-considered 
statements  in  the  stress  of  ordinary  affairs.  It  would  appear  that  the  follow- 
ing ruling  is  essentially  sound: 

“It  is  too  well  understood  to  require  argument  or  explanation  that  the 
making  of  merely  inconsistent  statements  by  an  individual  does  not  con- 
stitute any  offense  known  to  the  naval  service.  This  is  fully  supported 
by  the  procedure  before  courts  martial,  which  affords  a witness  an  op- 
portunity to  subsequently  correct,  alter,  or  amend  the  statements  made 
by  him  before  the  court”  (C.  M.  O.  141,  1918,  p.  22). 

(7)  The  Judge  Advocate  General  has  grave  doubt  as  to  the  propriety  of 
extending  the  doctrine  of  Ex  parte  Dickey , supra,  beyond  facts  so  weli  es- 
tablished as  to  practically  approximate  if  not  technically  be  actual  perjury. 

(8)  One  of  the  specifications  above  mentioned  was  also  objectionable  in  that 
one  of  the  two  statements  which  it  quoted  was  in  itself  a report  of  the  other. 
If  on  October  7 a man  said  that  black  is  white,  he  told  a falsehood;  but  if 
on  October  12  he  said,  “On  October  7th  I said  that  black  is  white,”  he  told 
the  truth.  On  consideration,  such  appears  to  be  the  substance  of  this  specifi- 
cation. 

The  Secretary  of  the  Navy,  on  recommendation  of  the  Judge  Advocate  Gen- 
eral, set  aside  the  two  specifications  herein  discussed.  The  proceedings  and 
findings  on  certain  other  specifications  and  the  sentence  were  held  legal  (File: 
MM  Harris,  James  A/17-21  (361205),  Dec.  5 and  15,  1936). 
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CIVIL  ESTABLISHMENT : advance  sick  leave — emergency  employees. 

Question:  Whether  a civilian  employee  in  the  Navy  Department  serving  under 
an  emergency  appointment  limited  to  June  30,  1937,  may  be  granted  thirl;, 
days’  advance  sick  leave  under  authority  of  the  act  of  March  14,  19:  ;o  (49  St  at 
1162;  5 U.  S.  C.,  Supp.  30f  et  seq.),  reading  in  part  as  follows: 

“Sec.  3.  Administrative  officers  may  advance  thirty  days’  sick  leave  with 
pay  beyond  accrued  sick  leave  in  cases  of  serious  disability  or  ailments 
and  when  required  by  the  exigencies  of  the  situation.” 

Held:  (1)  The  Secretary  of  the  Navy  may  not  authorize  advance  sick  leave 
in  the  case  presented  in  excess  of  that  prescribed  by  section  5 of  Executive 
Order  No.  7410  (July  9,  1936),  which  provides: 

[P.  6]  “Sick  leave  shall  not  be  advanced  in  an  amount  that  would  exceed 
the  total  that  would  accumulate  during  the  period  from  the  date  of  the 
advance  to  the  termination  of  a limited  appointment  (not  temporary  in 
character)  or  one  expiring  on  a specified  date.” 

(2)  This  limitation  is  authorized  by  section  7 of  the  cited  act  which  pro- 
vides : 

“The  leave  of  absence  herein  provided  for  shall  be  administered  under 
such  regulations  as  the  President  may  prescribe,  so  as  to  obtain,  so  far 
as  practicable,  uniformity  in  the  application  of  this  act.” 

(3)  While  section  3 of  the  cited  act  is  comprehensive  enough  to  authorize 
administrative  officers  to  advance  thirty  days’  sick  leave  to  emergency  em- 
ployees, the  discretion  vested  in  them  by  that  section  is  restricted  by  the 
President’s  regulation,  supra,  and  the  Secretary  of  the  Navy  is,  without  au- 
thority, to  waive  such  limitation  in  individual  cases  (File:  LL/P18-1  (361031), 
Dec.  8,  1936,  citing  Boske  v.  Comingore,  177  U.  S.  459;  16  Comp.  Gen.  33;  and 
37  Op.  Atty.  Gen.  67). 


CLAIMS : private  property  damaged  by  naval  vessel  during  fueling  opera- 
tions ; right  of  carrier. 

During  the  process  of  fueling  a naval  vessel  at  a dock,  a filling  connection 
was  subjected  momentarily  to  an  excessively  high  pressure  with  the  result 
that  the  brass  studs  holding  the  flange  connection  of  the  filling  hose  to  the 
ship’s  filling  connection  stripped  and  a considerable  amount  of  fuel  oil  was 
sprayed  on  the  dock  before  the  control  valve  on  the  dock  could  be  secured. 
Two  automobiles  which  were  parked  on  the  dock  50  or  75  feet  away  suffered 
slight  damage  by  being  sprayed  with  fuel  oil.  These  automobiles  were  in  the 
legal  custody  of  a steamship  company  as  carrier  and  the  company  was  re- 
sponsible to  the  consignor  for  their  delivery  in  an  undamaged  condition.  Held 
that  the  naval  vessel  was  responsible  for  said  damage  under  the  act  of  Decem- 
ber 28,  1922  (34  U.  S.  C.  599).  Accordingly,  claim  of  the  steamship  company 
approved  under  that  act  (File:  L11-15/QM  (360730),  Dec.  1,  1936). 


CONTRACTS : liquidated  damages — effect  of  extending  time  for  perform- 
ance; policy  of  navy  department. 

When  the  completion  date  of  a contract  has  been  officially  extended  by 
authority  of  the  Secretary  of  the  Navy,  held  that  no  further  deductions  from 
payments  due  under  the  contract  on  account  of  liquidated  damages  for  delay 
in  completion  date  will  be  made  until  the  expiration  of  the  date  of  such 
authorized  extension  (File:  FS/L6-2  ( 361208),  Dec.  8 and  11,  1936). 


fP.  7]  CONTRACTS:  liquidated  damages — necessity  of  proving  actual  dam- 
age ; delays  caused  by  weather  ; discretionary  authority  to  extend  time. 

Under  a Navy  contract  for  construction  of  public  work,  whereby  the  con- 
tractor agreed  that  for  unexcused  delay  he  would  “pay  to  the  Government  as 


2084  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  12—1936] 


fixed,  agreed  and  liquidated  damages  for  each  calendar  day  of  delay  * * * 

the  amounts  as  set  forth  in  the  specifications,”  held  that  the  contractor’s  lia- 
bility does  not  depend  upon  whether  or  not  the  Government  suffered  actual 
damage  by  reason  of  his  delay.  Earlier  decisions  to  the  contrary  are  no 
longer  followed  by  the  courts  (citing  as  to  present  rule,  United  States  v.  Beth- 
lehem Steel  Go.,  205  U.  S.  105;  Wise  v.  United  States,  249  U.  S.  361,  365). 

In  the  instant  case  the  work  was  to  be  performed  in  the  rainy  season  on 
the  Isthmus  of  Panama ; however,  the  weather  experienced  during  perform- 
ance was  not  “unusually  severe”  for  that  place,  and  the  contractor  specifically 
assumed  the  responsibility  of  constructing  the  foundations  on  the  site  provided 
within  the  specified  period.  Held  that  the  contractor  was  required  to  perform 
his  obligation  unless  performance  was  rendered  impossible  by  act  of  God, 
the  law,  or  the  other  party,  notwithstanding  unforseen  difficulties  or  unavoid- 
able accidents,  however  great  (citing  United  States  v.  Gleason,  175  U.  S.  588, 
603,  and  Carnegie  Steel  Go.  v.  United  States,  240  U.  S.  156,  164). 

Where  damage  has  not,  according  to  the  contractor’s  contention,  actually 
been  suffered  by  the  Government  and  relief  from  liquidated  damages  is  re- 
quested on  equitable  or  moral  grounds,  held  that  the  Secretary  of  the  Navy 
is  not  vested  with  discretion  to  grant  extensions  for  delays  not  specifically 
covered  by  the  terms  of  the  contract;  in  claims  based  on  contract  the  only 
authority  he  can  exercise  is  that  prescribed  by  the  terms  of  the  instrument 
(File:  NR62/N11-4  (340609-10),  Dec.  23,  1936). 


ENLISTMENT:  expiration  of,  prior  to  trial  by  court  martial;  reduction  in 

RATING  INCLUDED  IN  SENTENCE. 

Accused’s  enlistment  expired  while  he  was  in  desertion.  Upon  his  return 
to  the  naval  service  he  was  tried  by  court  martial  and  sentenced,  among  other 
things,  to  reduction  in  rating.  Held  that  that  part  of  the  sentence  which 
related  to  reduction  in  rating  was  a nullity  (File:  MM-Prine,  Rov  M/A17-20 
(361028),  Dec.  7 and  19,  1936,  following  C.  M.  O'.  2,  1935,  p.  6). 


EVIDENCE : testimony  containing  words  in  foreign  language — procedure. 

An  Hawaiian  policeman  before  a general  court  martial  testified  as  follows : 

“*  * * There  was  some  people  standing  on  the  waikiki  makai  corner 

of  Iwilei  and  King.  * * * About  that  time  we  saw  a sailor  walking 

tvaikiki  on  King  just  crossing  College  Walk.  * * * 

[P.  8]  “It  is  located  just  ewa  off  Aela  Street  on  King  on  the  mauka 
side  of  King.” 

When  a witness  uses  an  uncommon  foreign  word,  the  meaning  or  significance 
of  which  is  not  generally  known  or  clearly  indicated  by  its  relation  to  the 
subject  matter  of  the  testimony,  steps  should  be  taken  to  clarify  the  meaning 
of  the  word  by  recorded  translation  or  further  testimony.  Only  such  foreign 
words,  the  meaning  of  which  may  be  presumed  to  be  known  to  the  court,  the 
accused,  the  judge  advocate,  and  the  reviewing  authorities,  should  be  accepted 
by  the  court  without  clarification.  In  the  subject  case,  the  witness  apparently 
possessing  an  adequate  command  of  the  English  language,  held  that  questions 
designed  to  translate  into  English  the  words  italicized  above  should  have  been 
asked  (File:  MM-Belter,  Chester  R/A17-20  (361030),  Dec.  16  and  24,  1936). 


LINE  OF  DUTY : determination  of — policy  of  navy  department. 

It  is  the  policy  of  the  Navy  Department  to  reserve  decisions  as  to  line  of 
duty  until  matters  arise  in  the  administration  of  the  Nayy  Department  requir- 
ing such  a determination  or  it  is  required  for  the  purpose  of  determining 
whether  a former*  member  of  the  Navy  or  Marine  Corps  is  entitled  to  hospital- 
ization. It  is  not  the  policy  of  the  Navy  Department  to  render  line-of-duty 
decisions  in  cases  of  claims  for  pension  as,  under  the  law,  the  determination 
of  line  of  duty  in  such  cases  is  a matter  solely  under  the  jurisdiction  of  the 
Veterans'  Administration  (Sec.  Navy  to  Adm.,  Veterans’  Affairs  File*  MM- 
Hilton,  Earnest  M/A17-27  (361029),  Nov.  18,  1936). 
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LINE  OF  DUTY  : presumption,  insanity  ; epilepsy. 

In  the  absence  of  evidence  rebutting  the  presumption,  held  that  an  enlisted 
man  was  in  sound  condition  at  the  beginning  of  his  active  service  except  as 
to  defects  officially  recorded  at  that  time,  and  that  any  disability  discovered 
during  his  service  was  incurred  in  the  line  of  duty  unless  it  was  due  to  his 
own  wilful  misconduct  or  was  caused  by  something  done  by  him  in  pursuing 
a private  avocation  or  business  or  otherwise  grew  out  of  relations  unconnected 
with  the  naval  service  (citing  32  Op.  Atty.  Gen.  12  and  193). 

In  a specific  case  a private  in  the  Marine  Corps  who  had  enlisted  on  February 
7,  1929,  was  discharged  on  March  1,  1933,  on  account  of  “constitutional  psycho- 
pathic state,  inadequate  personality,”  upon  recommendation  of  a board  of 
medical  survey.  The  records  of  the  Navy  Department  contained  no  entry  show- 
ing that  any  physical  or  mental  disability  existed  when  he  was  examined 
upon  enlistment  or  that  he  had  ever  been  treated  for  mental  disability  prior 
to  his  entry  into  the  naval  service;  nor  was  there  any  evidence  that  the  dis- 
ability was  [P.  9]  the  result  of  any  act  of  misconduct  committed  by  him 
or  that  it  was  the  result  of  matters  unconnected  with  his  naval  service.  Held 
that  this  disability  was  incident  to  his  naval  service  and  was  therefore  in- 
curred in  the  line  of  duty  (Sec.  Navy  to  Adm.,  Veterans’  Affairs,  File:  MM- 
Scott,  Laredo  L/P2-5  (2)  (361113),  Dec.  3,  1936  see  also  File:  MM-Engelson, 
Isadore/P2-5  (2)  (361214),  Dec.  28,  1936). 


In  another  case  a private  in  the  Marine  Corps  who  had  served  approximately 
14  months  prior  to  his  admission  to  the  sick  list  on  account  of  “epilepsy”  was 
discharged  on  account  of  this  disability,  upon  recommendation  of  a board  of 
medical  survey.  His  medical  record  contained  no  entry  showing  the  existence 
of  any  physical  or  mental  disability  at  time  of  examination  upon  enlistment ; 
there  was  no  evidence  of  any  epileptic  seizure  prior  to  his  entry  into  the  naval 
service ; and  there  was  no  evidence  indicating  that  the  disability  was  the  result 
of  any  act  of  misconduct  or  that  it  was  the  result  of  matters  unconnected  with  his 
naval  service.  Accordingly,  held  that  the  disability  was  incident  to  his  naval 
service  and  was  therefore  incurred  in  line  of  duty  (Sec.  Navy  to  Adm.,  Veterans 
Affairs.  File:  MM-Battle,  Lee  R/P2-5  (2)  (361201),  Dec.  10,  1936). 


MARINE  CORPS : selection  and  retirement — computation  of  commissioned 

SERVICE  FOR.  DESIGNATION  FOR  RETENTION  ON  ACTIVE  LIST. 

A major  in  the  Marine  Corps  was  first  appointed  as  a second  lieutenant  from 
civil  life,  resigned,  was  later  reappointed  as  a second  lieutenant  (act  Aug.  29, 
1916,  34  U.  S.  C.  639),  and  has  since  served  continuously  as  a commissioned  officer 
in  the  Marine  Corps.  Question:  Whether  service  under  his  first  appointment  is 
to  be  counted  in  computing  his  period  of  service  before  becoming  ineligible  for 
consideration  for  selection  and  subject  to  involuntary  retirement.  Held: 

(1)  If  this  officer  is  not  on  a promotion  or  retention  list  upon  the  completion 
of  21  years’  commissioned  service  computed  in  accordance  with  law  he  will  be 
subject  to  involuntary  retirement  on  June  30  of  the  year  following  the  date  he 
completes  such  period  of  service. 

(2)  The  basis  of  computation  of  his  commissioned  service  is  as  provided  in 
section  6 of  the  Marine  Corps  Personnel  Act  of  May  29,  1934  (34  U.  S.  C.  654), 
which  reads: 

“Commissioned  service  of  officers  for  the  purpose  of  this  act  shall  consist 
of  all  commissioned  service  on  the  active  list  of  the  Marine  Corps,  whether 
under  a temporary  or  permanent  appointment,  and  all  commissioned  service 
on  active  duty  in  the  Marine  Corps  Reserve  and  the  National  Naval  Volun- 
teers.” (Italics  supplied.) 

[P.  10]  (3)  The  service  performed  under  his  first  appointment  in  the  Marine 

Corps  must  be  counted  in  computing  the  commissioned  service  of  this  officer  in 
connection  with  his  eligibility  for  consideration  for  selection  and  his  status  as 
to  involuntary  retirement. 

(4)  The  Navy  Department’s  decision  of  May  31,  1931  (C.  M.  O.  5,  1931,  p.  23) 
is  not  applicable  in  this  case,  as  that  decision  concerned  an  officer  of  the  Navy 
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who  resigned  and  was  reappointed,  and  there  is  no  provision  of  law  applicable 
to  naval  personnel  similar  to  that  above  quoted  from  the  Marine  Corps  Per- 
sonnel Act  of  May  29,  1934. 

(File:  OO-Turner,  Arthur  H/P19--2  (361019),  Dec.  5,  1936,  considering  sec.  3 
of  Navy  Line  Personnel  Act  of  Mar.  3,  1931,  as  amended  by  sec.  5 of  act  of  July 
22,  1935,  34  U.  S.  C.  Supp.,  286a ; sec.  1 of  Marine  Corps  Personnel  Act  of  May  29, 
1934,  34  U.  S.  C.  626a ; and  C.  M.  O.  9,  1935,  pp.  10,  11. ) 


Upon  further  consideration  of  this  officer’s  status,  it  was  held  that  he  may  not 
be  designated  for  retention  on  the  active  list  on  the  ground  that,  as  an  incident 
to  his  separation  from  the  Marine  Corps  and  subsequent  reappointment,  he  lost 
numbers  or  precedence  within  the  meaning  of  the  following  provision  in  the  Line 
Personnel  Act  of  March  3,  1981,  made  applicable  to  the  Marine  Corps  by  act  of 
May  29,  1934  ( 34  U.  S.  C.  286e  and  626a)  : 

“ * * * the  selection  board  may  in  any  fiscal  year  designate  for  reten- 

tion on  the  active  list  until  the  end  of  the  next  fiscal  year  any  officer  who 
has  lost  numbers  or  precedence  and  has  been  promoted  after  suffering  such 
loss  * * *.” 

Remarked  that  the  enactment  last  quoted  has  been  held  applicable  to  an  officer 
who  has  been  passed  over  and  subsequently  selected  (C.  M.  O.  3,  1935,  p.  13), 
and  also  appears  to  contemplate  officers  who  have  lost  numbers  as  the  result 
of  court-martial  sentences  and  have  subsequently  been  promoted  (hearings,  Sun- 
dry Naval  Legislation,  70th  Cong.,  1st  Sess.  1927-1928,  p.  3281),  or  who  have  failed 
in  their  examinations  for  promotion  and  subsequently  been  promoted ; but  does 
not  contemplate  that  loss  of  numbers  or  precedence  occurs  as  the  result  of  a 
voluntary  separation  from  the  service. 

Remarked  further  that  in  view  of  the  different  method  of  computing  com- 
missioned service  provided  in  the  Marine  Corps  Act  of  May  29,  1934  (par.  num- 
bered (2),  above),  the  following  wording  of  section  3 of  the  Line  Personnel  Act 
of  March  3, 1931,  does  not  apply  to  the  Marine  Corps : 

[P.  11]  “*  * * That  except  as  provided  in  section  7,  officers  of  any 

grade  commissioned  in  the  line  of  the  Navy  from  sources  other  than  the 
Naval  Academy,  shall  become  ineligible  for  consideration  by  a selection 
board  when  the  members  of  the  Naval  Academy  class  next  junior  to  them 
at  the  date  of  their  original  permanent  commission  as  ensign  or  above 
become  ineligible  for  consideration  under  the  provisions  of  this  section” 
(46  Slat.  1483,  34  U.  S.  C.  286a,  as  amended  July  22,  1935,  sec.  5,  49  Stat. 
489,  34  U.  S.  C.,  Supp.  286a). 

(File:  OO-Turner,  Arthur  H/P16-3  (361202),  Dec.  9,  1936.) 


NAMES : misnomer  of  accused  in  findings — effect. 

An  enlisted  man  whose  name  was  Eugene  W.  Stephens  was  tried  by  general 
court  martial.  The  court  found  the  specification  proved,  and  that  the  accused, 
Elmer  W.  Stephens,  was  of  the  charge  guilty.  Inasmuch  as  Eugene  W.  Stephens 
was  charged,  properly  arrainged,  and  sentenced  as  the  accused,  remarked  that 
the  court  clearly  had  him  in  mind  when  it  found,  in  the  manner  it  did,  the 
accused  guilty  of  the  charge.  Accordingly,  held  that  the  failure  properly  to 
name  the  accused  in  the  findings  was  an  irregularity  which  did  not  prejudice 
his  rights  (File:  MM-Stephens,  Euguene  W/A17-20  (361105),  Dec.  11  and  19, 
1936,  citing  C.  M.  O.’s  7,  1929,  pp.  6,  8;  8,  1934,  p.  5;  7,  1935,  p.  5). 


NOTARIES  PUBLIC : powers  conferred  on  naval  officers  beyond  continental 

LIMITS  OF  UNITED  STATES — ADMINISTRATION  OF  OATHS,  ETC. 

The  act  of  April  25,  1935  (49  Stat.  161;  34  U.  S.  C.,  Supp.  217a)  provides  that 
“in  places  beyond  the  continental  limits  of  the  United  States  where  the  Navy 
or  Marine  Corps  is  serving,  such  officers  of  the  Navy  or  Marine  Corps  as  are 
authorized  to  administer  oaths  for  the  purposes  of  the  administration  of  naval 
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justice  and  for  other  purposes  of  naval  administration  shall  have  the  general 
powers  of  a notary  public  or  of  a consul  of  the  United  States  in  the  adminis- 
tration of  oaths,  the  execution  and  acknowledgment  of  legal  Instruments,  the 
attestation  of  documents,  and  the  performance  of  all  other  notarial  acts.” 

Held  that  the  authority  conferred  by  this  act  is  not  limited  to  the  adminis- 
tration of  oaths  to  those  in  the  naval  service  but  also  authorizes  the  adminis- 
tration of  oaths  to  all  those  requiring  such  services,  including  Army  personnel, 
and  civilian  employees  of  the  United  States,  as  well  as  such  other  individuals 
as  seek  such  services  when  beyond  the  continental  limits  of  the  United  States. 

Remarked  that  it  was  not  the  intention  of  the  Navy  Department  in  requesting 
this  legislation  that  such  officers  of  the  Navy  and  Marine  Corps  shall  interfere 
in  any  way  with  the  duties  previously  performed  by  persons  in  the  foreign 
service  [P.  12]  of  the  Department  of  State;  however,  it  is  the  intention  of 
the  Navy  Department,  that  such  officers  of  the  Navy  and  Marine  Corps  as  are 
authorized  to  administer  oaths  under  the  above  cited  act  shall  do  so  upon  the 
request  of  those  individuals  entitled  to  such  services. 

Remarked  further  that  whether  the  oath  thus  administered  complies  with  the 
laws  of  a particular  state  is  a matter  to  be  determined  by  those  seeking  the 
notarial  services  of  such  officers  of  the  Navy  and  Marine  Corps  (File:  00/A17- 
6 (5)  (361120),  Dec.  4,  1936). 


PROMOTION : selection — special  provision  fob  line  officeks  wounded  in  line 

OF  DUTY. 

The  act  of  July  11,  1919  (41  Stat.  147;  34  U.  S.  C.  302)  provides— 

“That  the  provisions  of  the  act  of  August  29,  1916,  regarding  the  promo- 
tion of  captains  in  the  line  of  the  permanent  Navy  shall  not  restrict  the 
promotion  of  such  captains  as  may  have  been  wounded  in  line  of  duty  and 
who  are  now  on  the  active  list,  and  such  captains  shall  be  entitled  to  the 
benefits  of  the  provisions  of  section  1494,  Revised  Statutes  of  the  United 
States,  and  also  to  the  benefits  of  the  act  of  March  4,  1911.” 

Held  that  the  language  of  the  above  act  is  applicable  only  to  officers  who  held 
the  permanent  rank  of  captain  on  the  date  of  its  enactment  and  who  were 
wounded  in  line  of  duty  prior  to  that  date  (following  C.  M.  O.  12,  1928,  p. 
11 ; see  also  File  26521-351 : 1,  June  14,  1921)  ; accordingly,  it  does  not  include 
a line  officer  who  was  wounded  in  line  of  duty  on  April  22,  1914,  but  was  not 
commissioned  in  the  grade  of  captain  until  May  24,  1925  (File:  OL/P17-2 
(361104),  Dec.  17,  1936). 


PUBLIC  PROPERTY : sale  of  standing  timber  on  government  lands  ; dis- 

POSTION  OF  PROCEEDS  OF  SALE. 

In  connection  with  the  clearing  of  forests  on  the  Naval  Reservation,  Olongapo, 
P.  I.,  of  standing  or  fallen  timber  where  necessary  not  only  for  the  proper  use 
of  the  reservation  for  naval  purposes  but  for  the  preservation  of  the  forest 
itself,  held: 

(1)  Such  timber  may  be  legally  used  for  naval  purposes  and  the  excess 
thereof  disposed  of  by  sale  under  existing  regulations  applicable  to  the  sale 
of  other  surplus  property.  However,  in  the  absence  of  authorizing  legislation, 
the  forests  may  not  be  cut  solely  for  sale  of  timber  commercially. 

(2)  No  authority  of  law  exists  for  deposit  of  the  proceeds  of  the  sale  of 
timber  to  the  credit  of  the  Olongapo  civic  fund  for  use  for  general  reservation 
purposes;  proceeds  from  such  sales  must  be  covered  into  the  Treasury  to  the 
credit  of  Miscellaneous  receipts  and  may  not  be  withdrawn  except  in  conse- 
quence [P.  13]  of  a subsequent  appropriation  made  by  law  (File:  NS11/L10-5 
(361020),  Dec.  9,  1936,  citing  R.  S.  3617  and  3618,  31  U.  S.  C.  484  and  487; 
Permanent  Appropriation  Repeal  Act,  sec.  20,  48  Stat.  1224,  1233,  31  U.  S.  C. 
725s  classifying  “Olangapo  civil  fund”  as  a trust  fund). 
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SHIP’S  SERVICE  ACTIVITIES : status  of  ; application  of  social  security 

ACT  TO  CIVILIAN  EMPLOYEES. 

Civilian  employees  of  ship’s  service  activities  held  not  within  the  provisions 
of  the  Social  Security  Act  of  August  14,  1935  (49  Stat.  620;  42  U.  S.  C.,  Supp. 
301  et  seq.),  for  the  reason  that  such  activities  are  instrumentalities  of  the 
United  States  within  the  meaning  of  titles  II,  VIII,  and  IX  of  said  act  under 
which  “service  performed  in  the  employ  of  the  United  States  Government  or 
of  an  instrumentality  of  the  United  States”  is  expressly  excepted  from  condi- 
tions of  “employment,”  “employer,”  and  “employee,”  as  these  terms  are  used 
in  the  act  (File:  LL/L16-9  (361121),  Dec.  14,  1936). 


TRIVIAL  OFFENSES:  trial  by  court  martial  for  language  alleged  to  be 
disrespectful;  status  of  navy  nurse  as  “superior  officer.” 

A summary  court-martial  specification  alleged  that  a petty  officer,  third  class, 
while  serving  at  a naval  hospital  as  a patient,  “having,  on  or  about  September 
13,  1936,  at  said  hospital,  been  asked  by  one  Irma  Rose,  then  a Nurse,  U.  S. 
Navy,  who  was  then  and  there  in  the  execution  of  her  duties  as  nurse  in 
charge  of  ward  ten,  ‘Who  has  disarranged  your  bed  linen?’  did,  at  the  time  and 
place  aforesaid,  say  to  the  said  Irma  Rose,  in  a disrespectful  manner,  ‘I  won’t 
talk  until  I see  my  lawyer,’  or  words  to  that  effect.” 

In  recommending  that  the  proceedings,  findings,  and  sentence  be  set  aside, 
the  Judge  Advocate  General  remarked : 

“1.  The  accused  in  this  case  was  tried  for  the  alleged  offense  of  disrespect 
to  a Navy  nurse.  While  it  is  not  held  that  a Navy  nurse  is  a ‘superior 
officer’  within  the  meaning  of  that  term  as  used  in  Naval  Courts  and  Boards 
(N.  C.  & B.,  Secs.  148,  237  n.  (4)  ; L.  R.  N.  A.,  1929  Supp.,  p.  407;  see  also 
C.  M.  O.  5,  1930,  11 ) , this  office  does  not  question  the  fact  that,  as  a repre- 
sentative of  the  commanding  officer,  a Navy  nurse  is  entitled  to  respect 
commensurate  with  her  authority,  which  is  sufficient  for  the  performance 
of  legitimate  duties.  It  is  questionable  that  disrespect  has  been  shown 
in  this  particular  case  under  the  allegation.  The  language  charged  to  the 
accused  is  not  per  se  disrespectful.  N.  C.  & B.,  Sec.  237.  The  only  witness 
introduced  to  show  that  the  accused’s  manner  was  disrespectful  was  the 
nurse  herself,  and  it  is  entirely  probable  from  the  testimony  that  her  opin- 
ion that  the  tone  of  voice  of  the  accused  was  ‘insolent’  and  ‘disrespectful’ 
[P.  14]  was  colored  by  her  belief  that  the  accused  was  under  a duty  to 
stand  at  attention  when  addressing  her.  That  a patient  in  a naval  hospital 
is  under  no  obligation  to  stand  at  attention  when  addressing  a Navy 
nurse  seems  clear.  It  appears  probable  from  the  testimony  that  the  alle- 
gations in  the  specification  were  the  result  of  other  actions  not  alleged,  or 
of  a situation  which  might  well  have  been  handled  otherwise  than  by  this 
summary  court  martial  as  prosecuted. 

“2.  Without  attempting  to  assume  the  prerogative  of  the  court  in  weigh- 
ing the  evidence  adduced  (C.  M.  O.  4,  1935,  5),  or  going  at  length  into  the 
technical  legal  sufficiency  of  the  specification  preferred  (N.  C.  & B.,  Sec. 
237),  the  Judge  Advocate  General  feels  that,  under  the  particular  set  of 
facts  involved,  the  dereliction,  if  any,  is  too  trivial  to  justify  resort  to 
court-martial  proceedings  (C.  M.  O.  4,  1936,  8).  * * *” 

The  foregoing  remarks  of  the  Judge  Advocate  General  were  concurred  in  by 
the  Chief  of  the  Bureau  of  Navigation  and  approved  by  the  Secretary  of  the 
Navy.  Accordingly,  the  proceedings,  finding,  and  sentence  were  set  aside  (File; 
MM-Krenz,  Fred  J/A17-21  (361121),  Nov.  21  and  Dec.  7,  1936). 


VESSELS  OF  THE  NAVY : transportation  of  gold,  silver,  etc.,  belonging  to 
united  states. 

Article  86  of  the  Navy  Regulations,  adopted  pursuant  to  the  Articles  for  the 
Government  of  the  Navy  (art.  8 (13)  ; R.  S.  1624;  34  U.  S.  C.  1200),  establishes 
the  procedure  to  be  followed  wThere  gold,  silver,  or  jewels  are  placed  on  board 
any  ship  for  freight  or  safekeeping,  and  provides  for  demanding  the  “usual 
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percentage”  from  the  shippers,  to  be  divided,  under  certain  conditions,  between 
the  commander  in  chief,  the  commanding  officer  of  the  ship,  and  the  naval 
pension  fund. 

Held  that  said  regulation  does  not  apply  to  the  transportation  of  Government 
owned  silver  bullion  in  a naval  vessel  from  New  York  to  Philadelphia  (citing 
United  States  Grain  Corp.  v.  Phillips,  261  U.  S.  106).  In  this  connection,  re- 
marked that  the  naval  pension  fund  referred  to  in  article  86,  Navy  Regulations, 
was  expressly  abolished  by  section  9 of  the  Permanent  Appropriation  Repeal 
Act  of  June  26,  1934  (48  Stat.  1224,  1229;  31  U.  S.  C.  725h),  which  directed 
that  “moneys  theretofore  required  by  law  to  be  paid  into  such  fund  shall  be 
deposited  into  the  Treasury  of  the  United  States  as  miscellaneous  receipts” 
(File:  A2^1  (361116),  Dec.  9,  1986). 
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[P.  2]  Second  Lieutenant  Arthur  J.  J.  Hagel,  U.  S.  Marine  Corps,  was  tried  by 
general  court  martial  convened  at  the  marine  barracks,  Quautico,  Ya.,  on  Sep- 
tember 24,  1936,  by  order  of  the  Secretary  of  the  Navy,  and  was  convicted  of  the 
following  charges:  (I)  Violation  of  a lawful  regulation  issued  by  the  Secretary 
of  the  Navy  (2  specs. — borrowing  money  from  enlisted  man)  ; (II)  Conduct  to 
the  prejudice  of  good  order  and  discipline  (3  specs. — uttering  checks  on  a fund 
insufficient  to  provide  for  payment)  ; (III)  Gambling;  and  (IV)  Disobeying  the 
lawful  order  of  his  superior  officer. 

The  court  sentenced  him  to  be  dismissed  from  the  United  States  Marine  Corps 
and  from  the  United  States  naval  service. 

On  December  17,  1936,  the  Secretary  of  the  Navy  set  aside  the  findings  on 
charge  II  and  the  specifications  thereunder,  and  approved  the  proceedings,  the 
findings  on  the  remaining  charges  and  the  specifications  thereunder,  and  the 
sentence,  [P.  3]  subject  to  certain  remarks  of  the  Judge  Advocate  General. 
( See  post,  pp.  6 and  10. ) 

On  January  11,  1937,  the  sentence  of  dismissal  was  confirmed  by  the  President 
of  the  United  States. 


Chief  Boatswain  Conrad  Motz,  U.  S.  Navy,  was  tried  by  general  court  martial 
convened  on  board  the  U.  S.  S.  Oglala  on  November  23,  1936,  by  order  of  the 
commander,  Minecraft,  Battle  Force,  United  States  Fleet,  and  was  convicted  of 
the  following  charges:  (I)  Falsehood  (3  specs.)  ; and  (II)  Conduct  unbecoming 
an  officer  and  a gentleman  (failing  to  keep  agreement  to  pay  debt  by  installments). 

He  was  sentenced  to  be  dismissed  from  the  United  States  naval  service.  The 
members  of  the  court  unanimously  recommended  clemency  “in  consideration  of 
his  long  service,  previous  clear  record,  and  the  fact  that  the  accused  has  liquidated 
his  indebtedness  * * 

On  December  8,  1936,  the  convening  authority  approved  the  proceedings,  find- 
ings, and  sentence,  subject  to  the  following  remarks : 

“*  * * the  convening  authority  notes  that  the  court  unanimously  rec- 

ommended the  accused  for  clemency  in  view  of  his  clear  record  over  a long 
period  of  naval  service.  Although  there  is  no  doubt  as  to  the  guilt  of  the 
accused,  there  are  some  slight  extenuating  circumstances.  Realizing  the 
seriousness  of  the  offense,  and  bearing  in  mind  the  Department’s  policy  re- 
garding mandatory  dismissal  in  cases  of  conviction  of  the  charge,  ‘Conduct 
unbecoming  an  officer  and  a gentleman,’  but  without  any  idea  of  shifting  the 
convening  authority’s  responsibility  to  higher  authority,  I concur  in  the 
court’s  recommendation.” 

On  January  13,  1937,  the  Judge  Advocate  General,  with  the  approval  of  the 
Secretary  of  the  Navy,  held  that  the  proceedings,  findings,  sentence,  and  the 
action  of  the  convening  authority  thereon  were  legal,  subject  to  certain  remarks 
concerning  errors  in  the  record.  ( See  post,  p.  17. ) 

On  January  21,  1937,  the  Secretary  of  the  Navy  submitted  the  record  of  pro- 
ceedings to  the  President  of  the  United  States  with  the  recommendation  that  the 
sentence  be  confirmed.  He  further  recommended,  in  accordance  with  the  recom- 
mendation of  the  Chief  of  the  Bureau  of  Navigation,  that  the  sentence  of  dismissal 
be  remitted  on  the  condition  that  the  officer  conducts  himself  in  a manner  satis- 
factory to  the  Secretary  of  the  Navy  for  a period  of  five  years  immediately 
following  the  date  of  promulgation;  otherwise  the  sentence  of  dismissal  to  be 
executed  at  any  time  during  the  said  period  at  the  discretion  of  the  Secretary  of 
the  Navy. 

[P.  4]  On  January  27,  1937,  the  sentence  was  confirmed  by  the  President  of 
the  United  States,  subject  to  the  recommendation  of  the  Secretary  of  the  Navy, 
which  he  approved. 


Lieutenant  Commander  David  W.  Robinson,  Supply  Corps,  U.  S.  Navy,  was 
tried  by  general  court  martial  convened  at  the  U.  S.  naval  operating  base,  San 
Diego,  Calif.,  on  December  21,  1936,  by  order  of  the  Secretary  of  the  Navy,  and 
was  convicted  of  “Culpable  inefficiency  in  the  performance  of  duty”  (7  specifi- 
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cations,  relating  to  audit  of  accounts  of  ship’s  service  department  of  naval  hoc 
pital,  San  Diego).  He  was  acquitted  of  “Scandalous  conduct  tending  to  ill- 
destruction  of  good  morals”  (false  swearing). 

The  court  sentenced  him  “to  be  placed  at  the  foot  of  the  permanent  lieutei  1 
commander’s  list  of  present  date  and  to  remain  there  until  he  shall 
fifty  (50)  numbers  in  his  grade.” 

On  January  18, 1937,  the  Chief  of  the  Bureau  of  Navigation  recommended  that 
the  sentence  be  mitigated  to  a loss  of  50  line-running-mate  numbers,  in  view  of 
the  fact  that  a loss  of  50  numbers  in  grade,  which  was  the  sentence  of  the  court, 
would  result  in  an  estimated  loss  of  approximately  1,100  line-running-mate 
numbers. 

On  January  22,  1937,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence.  However,  in  view  of  the  recommendation  of  the  Chief 
of  the  Bureau  of  Navigation,  he  mitigated  the  sentence  to  the  loss  of  50  line- 
running-mate numbers. 


ARMY  AND  NAVY : use  of  name  by  mercantile  corporation — deception  or 

PUBLIC. 

Decision  of  U.  S.  Court  of  Appeals  for  the  District  of  Columbia— Digest  by 
Navy  Department : 

In  a case  where  the  facts  were  similar  to  those  digested  in  C.  M.  O.  12,  1936, 
page  2,  the  Federal  Trade  Commission  issued  an  order  to  a mercantile  corporation 
doing  business  within  the  District  of  Columbia  under  the  name  “Army  and  Navy 
Trading  Company”  to  cease  and  desist  from : 

(1)  Using  in  connection  with  its  corporate  name  the  words  “Army  and  Navy” 
or  either  of  them. 

(2)  Advertising  or  causing  to  be  advertised  in  any  circulars,  trade  journals, 
daily  newspapers,  or  other  periodicals  the  words  “Army  and  Navy”  or  either  of 
them,  descriptive  of  or  in  connection  with  any  merchandise  to  be  sold  or  offered 
for  sale  to  [P.  5]  the  public,  unless  in  fact  the  words  “Army  and  Navy”  be 
used  specifically  in  connection  and  conjunction  with  particular  merchandise 
actually  procured  from  the  Army  or  Navy  Department  of  the  United  States  Gov- 
ernment. Provided,  however,  that  for  a period  of  two  years  from  the  date  of 
the  service  of  this  order  upon  respondent,  the  respondent  shall  be  permitted  to 
use  in  connection  with  such  corporate  or  trade  name  as  it  might  assume  the 
words : “Formerly  Army  and  Navy  Trading  Company.” 

Proceedings  under  section  5 of  the  Federal  Trade  Commission  Act  (38  Stat.  719 ; 
15  U.  S.  C.  45)  having  been  brought  by  the  Commission  to  enforce  its  order,  above 
set  out,  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  held: 

(1)  The  findings  of  the  Commission  if  supported  by  evidence  are  conclusive 
(citing  Federal  Trade  Commission  v.  Winsted  Hosiery  Co.,  25S  U.  S.  483;  Federal 
Trade  Commission  v.  Algoma  Lumber  Co.,  291  U.  S.  67).  In  this  case  there  was 
evidence  to  support  the  finding. 

(2)  The  conclusion  of  the  Commission  that  the  use  of  the  words  “Army  and 
Navy”  in  the  Trading  Company’s  name  was  an  unfair  method  of  competition  was 
justified.  The  Supreme  Court  has  ruled  that  false  and  misleading  representa- 
tions as  to  the  origin  of  a commodity  constitute  an  unfair  method  of  competition 
(citing  Federal  Trade  Commission  v.  Royal  Milling  Co.,  288  U.  S.  212)  ; similarly, 
in  respect  of  false  and  misleading  representations  as  to  the  nature  or  quality  of 
an  article  (citing  Federal  Trade  Commission  v.  Winsted  Hosiery  Co.,  supra; 
Federal  Trade  Commission  v.  Algoma  Lumber  Co.,  supra;  accord,  Federal  Trade 
Commission  v.  Civil  Service  Training  Bureau,  79  Fed.  (2d)  113). 

(3)  The  order  of  the  Commission  was  not  too  broad  in  that  it  did  not  permit 
the  Trading  Company  to  use  in  connection  with  its  full  name  some  such  qualify- 
ing phrase  as  “Not  connected  with  the  Army  and  Navy,”  etc.  It  is  not  feasible 
to  select  qualifying  words  for  use  with  the  name  “Army  and  Navy  Trading  Com- 
pany” which  will  be  effective  to  eliminate  deception.  The  phrase  “Army  and 
Navy”  in  the  name  “Army  and  Navy  Trading  Company”  makes  the  single  repre- 
sentation that  at  least  the  major  portion  of  the  merchandise  offered  for  sale  is 
in  some  sense  Army  and  Navy  goods.  This  single  representation  being  untrue, 
it  cannot  be  qualified;  it  can  only  be  contradicted  (distinguishing  Federal  Trade 
Commission  v.  Royal  Milling  Co.,  supra,  and  other  cases  where  the  court  allowed 
qualification  of  a trade  name  where  qualification  was  possible). 
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(4)  However,  paragraph  2 of  the  Commission’s  order,  above  set  out,  was 
too  broad,  in  that  it  would  not  permit  the  use  of  the  words  “Army  and  Navy,” 
or  either  of  them,  in  connection  with  a particular  lot  of  merchandise,  provided 
such  words  were  used  in  a manner  exactly  specifying  the  origin  or  character  of 
that  particular  lot.  The  Commission’s  order  modified  accordingly  [P.6]  in  this 
particular,  and  affirmed,  subject  to  this  modification  (j Federal  Trade  Commission 
v.  Army  and  Navy  Trading  Company,  U.  S.  Ct.  App.  for  District  of  Columbia,  Jan- 
uary Term,  1937,  Docket  No.  6793,  decided  January  4,  1937). 


CHARGES  AND  SPECIFICATIONS : duplication  of  charges- — findings  on 

ONE  CHARGE  AND  SPECIFICATION  THEREUNDER  SET  ASIDE. 

Where  an  accused  was  convicted  of  “Sleeping  upon  his  watch”  and  also  of  the 
less  serious  charge,  “Neglect  of  duty,”  both  offenses  being  based  upon  the  same 
act,  the  findings  on  the  latter  charge  and  specification  thereunder  were  set  aside ; 
the  sentence,  not  being  excessive,  was  approved  (File:  MM-Peters,  Wendell 
W/A17-20  (361123),  Jan.  15  and  26,  1937,  citing  secs.  188  and  720,  N.  C.  & B.,  and 
C.  M.  O.  9,  1935,  p.  4.) 


CONDUCT  TO  THE  PREJUDICE  OF  GOOD  ORDER  AND  DISCIPLINE: 

ALLOWING  CHECK  TO  BE  DISHONORED — ESSENTIAL  ELEMENTS;  INSUFFICIENT  EVI- 
DENCE ; FINDINGS  SET  ASIDE. 

A Marine  Corps  officer  was  found  guilty  by  general  court  martial,  among  other 
things,  of  the  charge  “Conduct  to  the  prejudice  of  good  order  and  discipline,” 
three  specifications  thereunder  alleging  that  he  uttered  checks  for  different 
amounts  on  a fund  insufficient  to  provide  for  payment. 

The  specifications  in  this  case  followed  sample  specification  7 of  section  272, 
Naval  Courts  and  Boards.  That  sample  specification  is  intended  to  apply  where 
an  individual  fraudulently  obtains  money  upon  the  presentation  of  a check  drawn 
upon  a bank  where  there  is  a nonexisting  account,  or  where  there  is  an  existing 
account  but  it  contains  insufficient  funds  on  deposit,  resulting  in  such  check  being 
dishonored  or  protested  to  the  deteriment  of  the  payee.  The  fact  that  a check  is 
dishonored  or  protested  for  lack  of  funds  on  deposit  does  not,  in  itself,  conclu- 
sively prove  fraudulent  intent,  but  merely  raises  a presumption  which  may  be  re- 
butted by  other  evidence. 

The  Navy  Department,  in  Court-Martial  Order  No.  3,  1930,  page  7,  has  con- 
cisely stated  the  law  covering  offenses  of  this  nature  as  follows : 

“The  sample  specifications  given  in  section  272,  Naval  Courts  and  Boards, 
dealing  with  offenses  of  this  nature  are  intended  to  cover  cases  where  persons 
in  the  service,  well  knowing  that  they  have  insufficient  or  no  funds  in  a bank, 
draw  checks  either  for  the  purpose  of  defrauding  or  delaying  the  payment 
of  just  debts.  Such  sample  specifications  are  not  intended  to  cover  cases 
where  a person,  innocently  mistaken  as  to  the  status  of  his  bank  balance, 
overdraws  his  account,  or  where  he  in  good  faith  believes  that  there  will  be 
sufficient  funds  on  deposit  to  meet  his  check  when  presented  for  payment. 
Mistakes  of  this  kind  are  of  frequent  occurrence  in  the  commercial  world  and 
are  not  considered  as  an  offense  in  any  jurisdiction  of  which  this  office  has 
knowledge.  It  is  the  [P.  7]  deliberate  act  of  drawing  and  issuing  a check 
when  the  drawer  well  knows  that  the  check  has  no  value  that  constitutes  the 
gist  of  the  offense,  and  when  this  element  is  lacking  there  remains  only  the 
common  occurrence  of  overdrawing  an  account,  which  as  has  been  pointed 
out  constitutes  no  offense  of  which  a court  martial  can  take  cognizance.” 

In  connection  with  the  interpretation  of  this  paragraph  it  must  be  pointed 
out  that  a narrow  interpretation  of  the  last  sentence  thereof  cannot  stand  by 
itself,  but  the  offense  must  be  considered  in  the  light  of  the  paragraph  as  a 
whole. 

During  the  trial  of  this  case  a clear  indication  of  the  exact  status  of  the 
checking  account  of  the  accused,  between  the  date  of  writing  the  checks  in- 
volved and  the  date  of  drawing  the  charges  and  specifications,  was  not  sub- 
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milled  in  evidence  by  either  the  prosecution  or  the  defense.  Evidence,  however, 
disclosed  the  following  facts : 

(a)  Accused  cashed  the  checks  in  question  during  the  evening  of  September 
14,  1936,  and  on  the  following  morning  started  to  negotiate  a loan  to  cover 
the  deficiency  in  his  checking  account. 

(&)  Accused  had  good  reason  to  believe  that  this  loan  could  be  speedily 
obtained  and  that  he  would  have  sufficient  funds  in  the  bank  to  cover  the  checks 
before  they  were  presented  to  the  bank  for  payment. 

(c)  The  loan  was  obtained  and  five  days  after  the  drawing  of  the  checks 
the  accused  sent  an  air  mail  letter  to  the  bank  containing  a check  which  was 
sufficient  to  cover  his  outstanding  checks  and  to  leave  a balance  of  $200. 

(a)  Seven  days  after  the  protested  checks  were  drawn,  the  bank  accepted 
a check  in  an  amount  greater  than  two  of  the  three  protested  checks. 

(e)  Thirteen  days  after  the  protested  checks  were  drawn  the  bank  accepted 
another  check  in  an  amount  greater  than  two  of  the  three  protested  checks. 

(f)  On  October  6,  1936,  the  individuals  who  had  cashed  the  protested  checks 
upon  which  the  specifications  were  based  stated  in  depositions  that  one  of  the 
checks  had  already  been  made  good,  and  that  the  other  two  had  been  destroyed 
by  the  holders  and  satisfactory  arrangements  made  by  the  accused  to  cover 
the  debts. 

The  foregoing  evidence  held  insufficient  to  prove  the  intent  to  defraud  and 
the  material  element  of  each  of  the  three  specifications,  “did  thereafter  wholly 
neglect  and  fail  to  provide  therefor.”  Accordingly,  findings  on  the  charge  and 
the  specifications  thereunder  were  disapproved  (File:  OO-Hagel,  Arthur  J. 
J/A17-20  (360903),  Nov.  20,  and  Dec.  17,  1936,  citing  sec.  710-176,  Throck- 
morton’s Ann.  Code  of  Ohio,  1930;  Koenig  v.  State,  167  N.  E.  385;  C.  M.  O.  2, 
1936,  p.  5 ; for  other  facts  in  this  case,  see  ante,  p.  2) . 


LP.  8]  CONTRACTS  : aircraft — changes  in  ; liability  for  additional  costs  ; 

EFFECT  OF  CONTRACTOR’S  MISTAKE. 

A contract  for  manufacture  of  Navy  airplanes  required  the  contractor  to 
undertake  any  changes  in  the  contract  when  properly  authorized,  increase  or 
decrease  in  amount  due  by  reason  thereof  to  be  adjusted  on  an  equitable  basis. 
The  Bureau  of  Supplies  and  Accounts  subsequently  forwarded  to  the  contractor 
Change  No.  2,  which  read  in  part : 

“Substitute  Detail  Specification  SD-215-1,  dated  January  16,  1936,  for 
Type  Specification  SD-114-3,  dated  September  16,  1935  * * *.  It  is 
understood  that  this  change  will  not  result  in  a change  in  contract  price.” 

The  contractor  replied  in  writing  that  this  change  “will  not  result  in  a 
change  in  contract  price.”  However,  on  the  following  day  the  contractor  sub- 
mitted to  the  Bureau  of  Aeronautics  an  estimate  of  additional  cost  for  incor- 
porating in  the  airplanes  an  inverted  landing  structure,  which  was  not 
provided  for  in  the  original  specification  but  was  included  in  the  specification 
substituted  by  Change  No.  2.  Two  weeks  later  the  contractor  forwarded  its 
letter  setting  out  the  detailed  cost  of  the  structure  for  each  of  the  airplanes  to  be 
manufactured,  and  requested  a contract  change  be  issued  amounting  to 
$56,200.86. 

In  explanation  of  its  contradictory  position,  the  contractor  stated  in  effect 
that  it  misunderstood  the  scope  of  Change  No.  2 and  had  assumed  that  a 
separate  contract  change  covering  specifically  the  addition  of  the  inverted 
landing  structure  would  be  issued  upon  official  submission  of  cost,  weight,  per- 
formance, and  delivery  estimates,  as  its  representatives  had,  before  receiving 
Change  No.  2,  submitted  estimated  cost  figures  to  representatives  of  the  Bureau 
of  Aeronautics  and  received  assurances  that  extra  cost  would  be  granted  with- 
out question. 

Held:  (1)  Contract  Change  No.  2 was  made  in  accordance  with  the  terms 
of  the  contract. 

(2)  The  contractor  was  obliged  to  undertake  the  change,  thus  occupying  a 
different  position  than  if  it  had  been  free  to  refuse  to  continue  Change  No.  2 
when  it  realized  the  mistake  that  had  been  made. 

(3)  Its  statement  that  it  made  a mistake  in  interpreting  the  significance 
of  its  acceptance  of  the  change  without  additional  cost  is  borne  out  by  the 
fact  that  it  informed  the  bureau  of  Aeronautics  promptly  and  before  work  was 
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commenced  of  the  additional  cost  involved,  and  that  no  action  was  taken  by 
that  bureau  at  the  time  looking  toward  a clarification  of  the  mistake. 

(4)  The  contractor  gave  timely  notice  of  its  mistake  and  of  the  estimated 
cost  of  the  change,  thereby  affording  the  Government  opportunity  to  retract 
the  change  if  it  so  desired  before  work  thereon  was  commenced. 

[P.  9]  (5)  To  deny  the  contractor  the  fair  and  reasonable  cost  of  the  change 

at  this  time  would  work  a serious  financial  loss  to  it,  with  a corresponding  unjust 
enrichment  of  the  Government. 

Accordingly,  directed  that  the  Bureau  of  Aeronautics  determine  the  fair  and 
reasonable  cost  to  the  contractor  for  incorporating  Change  No.  2 in  the  contract, 
and  that  the  Bureau  of  Supplies  and  Accounts  make  reimbursement  accordingly. 
(File:  YV/L4-3  (361103),  Jan.  26,  1937,  citing  sec.  10  (t)  of  Aircraft  Procure- 
ment Act  of  July  2,  1926,  10  U.  S.  C.  310  (t).) 


EFFECTS  : DECEASED  PERSONNEL  | HEIRS  AT  LAW  OR  NEXT  OF  KIN  UNKNOWN  ; 

INTESTACY. 

Where  a retired  officer  of  the  Navy  died  intestate  at  the  naval  hospital,  Mare 
Island,  Calif.,  without  known  heirs  at  law  or  next  of  kin,  held  that  his  personal 
property  in  the  custody  of  the  Navy  should  not  be  delivered  to  a public  admin- 
istrator in  the  State  of  California,  with  the  result  that  it  would  probably  escheat 
to  the  State,  but  should  be  disposed  of  as  provided  by  act  of  March  29,  1918  (34 
U.  S.  C.  942 ; as  affected  by  act  of  June  26,  1934,  31  U.  S.  C.  725h),  which  requires 
that  after  two  years  from  date  of  death  articles  of  value  be  sold  and  the  pro- 
ceeds thereof,  together  with  any  money  left  by  deceased,  be  deposited  in  the 
Treasury  to  the  credit  of  “Miscellaneous  receipts”  (File:  00/L12-1  (361022), 
Jan.  28,  1937,  citing  art.  908  (6),  Navy  Regs.,  and  Navy  Dept.  File:  MM-Brown, 
Fredk.  W/L19  (300811)). 


ELECTRIC  CURRENT : surplus — authority  to  supply  to  private  individuals. 

HAWAII. 

A resident  of  Hawaii  requested  permission  to  use  electric  power  from  the  Navy- 
owned  line  traversing  the  Fort  Weaver  Military  Reservation  and  supplying  power 
to  the  naval  rifle  range,  for  the  purpose  of  serving  her  house  which  was  located 
on  a lot  adjacent  to  the  military  reservation.  It  appeared  that  the  Navy  ijower 
line  ran  very  close  to  the  applicant’s  property  and  that  there  was  no  public-utility 
service  available  at  the  time.  In  view  of  the  circumstances,  the  Secretary  of  the 
Navy  authorized  the  commandant,  fourteenth  naval  district,  to  supply  surplus 
Government  electric  power  to  applicant,  this  permission  being  subject  to  the  con- 
ditions that  it  may  be  revoked  at  any  time  without  liability  to  the  Government ; 
that  the  current  will  be  supplied  through  a separate  meter  at  not  less  than  the  net 
cost  thereof ; that  all  expenses  involved  in  providing  and  installing  the  meter  and 
the  necessary  connections  will  be  borne  by  the  applicant;  and  that  the  United 
States  will  be  saved  harmless  from  and  against  any  and  all  claims  by  reason  of 
anything  growing  out  of  the  transaction  (File:  ND14/N26-5  (360714),  Dec.  29, 
1936). 


[P.  10]  EVIDENCE : objection  to  introduction  of — failure  of  court  to  rule 

ON. 

Accused  objected  to  certain  testimony  given  by  a court-martial  witness.  The 
judge  advocate  stated  that  he  had  no  objection  to  striking  it  out.  However,  the 
record  failed  to  indicate  any  action  by  the  court.  Remarked  that  the  judge 
advocate  may  withdraw  a question  before  it  is  answered,  but  testimony  having 
been  once  given,  and  entered  in  the  record,  the  court  alone  has  the  power  to 
act  upon  objection  thereto,  and  its  decision  should  be  duly  recorded.  However, 
since  there  was  sufficient  other  evidence  in  the  record  to  sustain  the  court’s 
finding  of  guilty  on  the  charge  to  which  the  evidence  objected  to  related,  held 
that  the  substantial  rights  of  the  accused  were  not  prejudiced  by  the  omission 
in  the  record. 

In  the  same  case  the  accused  objected  to  testimony  of  a prosecution  witness 
concerning  the  contents  of  certain  documents  (checks).  The  court  ruled  that 
“the  testimony  of  the  witness  in  regard  to  the  contents  of  the  documentary 
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evidence  in  question  is  irrelevant,  unless  it  is  proven  that  the  documentary  evi- 
dence has  been  lost  or  destroyed.”  The  recorded  action  of  the  court,  while 
stating  a reason  for  striking  the  answer  or  deferring  a decision  thereon  pending 
further  testimony,  failed  to  indicate  the  actual  disposition  of  the  objection. 
However,  since  the  testimony  related  to  a charge  the  findings  on  which  were 
disapproved  for  lack  of  sufficient  evidence,  held  that  the  substantial  right  of  the 
accused  were  not  prejudiced  by  the  omission  in  the  record  (File:  OO-IIagel, 
Arthur  J.  J/A17-20  (860908),  Nov.  20  and  Dec.  17,  1936;  for  other  facts  in 
this  case,  see  ante,  pp.  6-7). 


EXECUTIVE  DEPARTMENTS : supplies  furnished  by  one  department  of 

GOVERNMENT  FOR  ANOTHER  ; STATUS  OF  VIRGIN  ISLANDS  COMPANY. 

Construing  section  601  of  the  act  of  June  30,  1932  (47  Stat.  417 ; 31  U.  S.  C. 
686),  which  among  other  things  authorizes  any  executive  department  to  procure 
supplies  from  any  other  department  or  Federal  agency,  held  that  the  Virgin 
Islands  Company,  which  is  a corporation  owned  and  controlled  by  the  United 
States,  may  be  regarded  as  a Government  agency  within  the  purview  of  said 
section,  and  accordingly  that  the  Navy  may  procure  from  said  company  supplies, 
including  denatured  alcohol,  under  such  conditions  as  apply  to  like  transactions 
with  other  Government  agencies  and  subject  also  to  full  compliance  with  all 
applicable  rules  and  regulations  of  the  Bureau  of  Internal  Revenue  (File: 
J7-7/L8-3  (361107),  Jan.  16,  1937,  citing  Comp.  Gen.  MS  dec.,  A-46332,  Jan.  9, 
1933;  14  Comp.  Gen.  798;  15  Comp.  Gen.  485). 


LEASES : damages  to  premises — liability  of  government  for. 

Lease  of  premises  for  a naval  dispensary  contained  a clause  obligating  the 
Government  ‘‘to  restore  the  premises  to  the  same  [P.  11]  condition  as  that 
existing  at  the  time  of  entering  upon  the  same  under  this  lease,  reasonable 
and  ordinary  wear  and  tear  and  damage  by  the  elements  or  by  circumstances 
over  which  the  Government  has  no  control,  excepted,”  and  provided  that,  if  the 
lessor  required  such  restoration,  written  notice  thereof  be  given  to  the  Gov- 
ernment 90  days  before  termination  of  the  lease. 

In  connection  with  determination  of  what  repairs  were  legally  chargeable  to 
the  Government  in  the  restoration  of  the  premises,  vacated  November  30,  1936, 
remarked: 

(1)  It  is  not  always  easy  to  determine  what  items  of  work  are  necessary 
to  restore  premises  to  the  same  condition  as  that  existing  at  the  time  the  term 
commenced.  In  this  respect,  however,  the  Government,  when  it  contracts  with 
citizens,  is  controlled  by  the  same  laws  that  govern  the  citizens  in  that  behalf 
( United  States  v.  Bostioick,  94  U.  S.  53,  66). 

(2)  Under  the  lease  agreement  in  this  case,  the  Government  is  not  responsible 
for  any  damage  in  the  absence  of  a showing  that  the  repairs  were  made  neces- 
sary by  extraordinary  use  and  wear  and  tear.  ‘‘Whatever  damages  would 
necessarily  result  from  the  use  contemplated  by  the  lease  must  fall  upon  the 
lessor”  (4  Comp.  Gen.  211,  213;  3 id.,  356,  357). 

(3)  Repairing  holes  in  plaster  of  varying  sizes,  painting  of  walls  and  touch- 
ing up  baseboard  do  not  appear  to  be  a proper  charge  against  the  Government, 
as  it  is  evident  that  after  approximately  seven  years’  occupancy,  as  in  this  case, 
the  interior  of  the  building  will  be  such  as  to  require  painting  as  a natural 
result  of  ordinary  wear  and  tear. 

(4)  As  the  premises  in  question  are  no  longer  in  the  possession  of  the  Gov- 
ernment, if  the  former  lessor  considers  that  he  has  a valid  claim  against  the 
Government,  the  most  expeditious  manner  of  handling  it  would  be  for  him  to 
submit  it  in  the  usual  manner  through  the  commandant  of  the  naval  district 
and  for  the  commandant  to  transmit  with  respect  to  each  item  of  alleged  damage 
for  which  claim  for  compensation  is  submitted,  a statement  showing  how  it  was 
administratively  determined  that  such  repairs  were  made  necessary  by  extraor- 
dinary use  and  wear  and  tear,  and  were  a proper  charge  for  restoration  of  the 
premises  under  the  terms  of  the  lease  agreement  (File:  NH25  (San  Pedro) 
L4-3  (17)  (361001),  Jan.  16,  1937). 
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LINE  OF  DUTY : defective  vision,  midshipmen. 

Where  a midshipman  resigned  from  the  Naval  Academy  because  of  defective 
vision  (myopia),  which  precluded  his  being  commissioned  an  ensign  in  the 
Navy,  held  that  his  disability  was  incurred  in  line  of  duty  and  his  separation 
from  the  Navy  was  under  honorable  conditions  (Sec.  Navy  to  Civil  Service 
Commission.  File:  OO-Lewis,  Hugh  H/P2-5  (2)  (370113),  Jan.  22,  1937;  see 
in  this  connection  C.  M.  O.  7,  1935,  p.  7). 


[P.  12]  LINE  OF  DUTY : status  at  time  of  injury — authorized  liberty. 

An  enlisted  man  was  seriously  injured  when  a motorcycle  in  which  he  was  a 
passenger  collided  with  an  automobile.  As  the  result  his  right  foot  had  to  be 
amputated  and  he  was  discharged  from  the  naval  service.  At  the  time  the 
accident  occurred  he  was  returning  to  his  station  and  duty  from  liberty.  There 
was  no  evidence  that  he  was  in  any  way  responsible  for  the  accident.  Held,  that 
he  was  discharged  from  the  naval  service  on  account  of  injuries  received  in  line 
of  duty  (Sec.  Navy  to  Adm.,  Yet.  Affairs,  File:  MM-Zeman,  Victor  R/P2-5  (2) 
(360928),  Jan.  7,  1937,  following  32  Op.  Atty.  Gen.  193,  197 ; see  also  Ex.  Or.  No. 
6098,  Mar.  31,  1933,  defining  “in  line  of  duty”). 


MAILS  : OBSCENE  MATTER  DEPOSITED  in — ESSENTIAL  ELEMENTS  OF  OFFENSE. 

A petty  officer  was  found  guilty  by  summary  court  martial  of  mailing  a letter 
containing  obscene  matter,  and  was  sentenced  to  be  discharged  from  the  naval 
service  with  a bad-conduct  discharge. 

The  convening  authority  disapproved  the  proceedings,  finding,  and  sentence 
for  the  following  reasons: 

“(1)  The  recorder  improperly  introduced  in  evidence,  contrary  to  the  pro- 
visions of  section  385  Naval  Courts  and  Boards,  envelopes  which  illegally 
influenced  the  court  in  its  finding  * * * ; (2)  The  court  erred  in  per- 

mitting the  improper  introduction  of  evidence  in  the  trial,  and  in  failing  to 
sustain  the  objection  of  the  accused  relative  thereto;  (3)  The  evidence 
adduced  was  not  sufficient  to  support  a conviction  on  the  specification  in  that 
it  failed  to  show  that  the  accused  knowingly  deposited  or  caused  to  be  de- 
posited in  the  mails  of  the  United  States,  for  mailing  and  delivery,  the  letter 
containing  matter  designated  by  section  211  of  the  Penal  Code,  as  nonmail- 
able. The  mere  writing  of  a letter  containing  obscene,  lewd,  filthy,  and  vile 
language  is  not  in  itself  an  offense,  but  the  depositing  of  such  a letter  in 
the  mails,  for  mailing  and  delivery,  is  an  offense  violating  section  211  of  the 
Penal  Code.” 

The  immediate  superior  in  command  concurred  in  the  remarks  of  the  convening 
authority,  stating  in  this  connection — 

“From  a review  of  the  record  of  proceedings  * * * it  is  apparent  that 

the  court  and  recorder,  in  the  conduct  of  the  trial,  showed,  through  the 
numerous  errors  committed,  an  appalling  lack  of  knowledge  of  court-martial 
procedure,  and  through  this  permitted  the  accused  to  escape  punishment  for 
his  offense.” 

In  his  action  in  the  case  the  Judge  Advocate  General  held  that  none  of  the 
essential  elements  of  the  specification  preferred  was  proved.  The  envelope  itself 
bearing  the  postal  cancellation  would  have  been  evidence  that  the  letter  alleged 
to  have  been  written  by  the  accused  was  in  fact  mailed,  yet,  [P.  13]  although 
this  envelope  was  apparently  in  the  possession  of  the  recorder,  it  was  not  intro- 
duced in  evidence.  Nor  was  it  proved,  except  by  hearsay,  that  the  letter  intro- 
duced in  evidence  was  in  fact  written  by  the  accused.  There  was  evidence  of 
an  extrajudicial  admission  by  the  accused  that  he  wrote  certain  letters  that  were 
shown  to  him,  but  it  was  not  shown  that  the  letter  which  was  quoted  in  the 
specification  was  one  of  those  letters.  Accordingly,  the  Judge  Advocate  General 
concurred  in  the  action  of  the  convening  and  reviewing  authorities  in  disap- 
proving the  proceedings,  finding,  and  sentence  in  this  case.  Remarked  that  due 
to  an  evident  lack  of  knowledge,  on  the  part  of  the  members  of  the  court  and  the 
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recorder  of  a very  important  phase  of  every  naval  officer’s  duty  and  the  failure 
to  put  in  practice  some  of  the  elemental  principles  involved  in  a trial  by  court 
martial,  all  of  which  are  clearly  set  forth  in  Naval  Courts  and  Boards,  the 
accused  in  this  case  was  able  entirely  to  escape  punishment  for  a serious  offense, 
and  “there  has  manifestly  resulted  a miscarriage  of  justice.” 

The  Chief  of  the  Bureau  of  Navigation,  in  order  that  the  members  and 
recorder  of  the  court  “may  be  impressed  with  the  fact  that,  either  through  a 
lack  of  knowledge  of  court-martial  procedure,  or  through  carelessness,  the  ac- 
cused in  this  case  has  escaped  punishment  for  his  offense,”  directed  the  convening 
authority  to  assemble  the  members  and  recorder  and  have  published  to  them 
the  remarks  digested  above  in  regard  to  the  conduct  of  this  case  (File:  MM- 
Rowe,  Harold  F/A17-21  (361215),  Dec.  15  and  31,  1936,  and  Jan.  5,  1937). 


MEDAL  OF  HONOR  ROLL:  eligibility  of  retired  officers  to  be  placed  on, 

WITH  SPECIAL  PENSION  ; APPLICATION  TO  COAST  GUARD  OFFICERS. 

Question:  Whether  a commissioned  officer  on  the  retired  list  of  the  Coast 
Guard,  who  holds  a Congressional  Medal  of  Honor  for  acts  performed  during  the 
Spanish-American  War,  is  entitled  to  any  monetary  award. 

An  act  approved  April  27,  1916,  as  amended  and  set  forth  in  U.  S.  Code,  title 
38,  sections  391-394,  provides  in  part : 

“There  is  established  in  the  War  Department  and  Navy  Department  a roll 
designated  as  ‘the  Army  and  Navy  Medal  of  Honor  Roll.’  Upon  written  ap- 
plication made  to  the  Secretary  of  the  proper  department,  and  subject  to  the 
conditions  and  requirements  hereinafter  contained,  the  name  of  each  surviv- 
ing person  who  has  served  in  the  military  or  naval  service  of  the  United 
States  in  any  war,  who  has  attained  or  shall  attain  the  age  of  sixty-five  years, 
and  who  has  been  awarded  a medal  of  honor  for  having  in  action  involving 
actual  conflict  with  an  enemy  distinguished  himself  conspicuously  by  gal- 
lantry, or  intrepidity,  at  the  risk  of  his  life,  above  and  beyond  the  call  of 
duty,  and  who  was  honorably  discharged  from  service  by  muster  out,  resig- 
nation, or  otherwise,  shall  be,  by  [P.  14]  the  Secretary  of  the  proper 
department,  entered  and  recorded  on  said  roll.  * * * 

“Each  such  surviving  person  whose  name  shall  have  been  entered  on  said 
roll  in  accordance  with  the  provisions  of  sections  391  to  394  of  this  title 
shall  be  entitled  to  and  shall  receive  and  be  paid  by  the  Administrator  of 
Veterans’  Affairs,  from  the  moneys  appropriated  for  the  payment  of  invalid 
and  other  pensions,  a special  pension  of  $10  per  month  for  life,  payable 
monthly.  * * * 

“Such  special  pension  shall  not  deprive  any  such  special  pensioner  of  any 
other  pension  or  of  any  benefit,  right,  or  privilege  to  which  he  is  or  may 
hereafter  be  entitled  under  any  existing  or  subsequent  law,  but  shall  be  in 
addition  thereto.” 

Construing  this  statute,  the  Navy  Department  decided  that  it  “permits  the 
Secretary  of  the  Navy  to  place  on  the  Navy  Department  Medal  of  Honor  Roll 
officers  and  enlisted  men  who  are  on  the  retired  list  of  the  Navy”  (C.  M.  O.  7, 
1933,  p.  12),  referring  to  the  principle  of  “constructive  discharge”  which  was 
applied  in  the  administraion  of  statutes  providing  benefits  to  persons  who  had 
served  during  the  Mexican  War  and  during  the  Civil  War,  respectively,  and  had 
been  “honorably  discharged.”  These  words,  “honorably  discharged,”  as  used  in 
those  statutes,  were  construed  as  contemplating  only  honorable  termination  of 
the  wartime  service  irrespective  of  the  fact  that  the  man  actually  remained  in 
the  military  or  naval  service.  (See  32  Op.  Atty.  Gen.  345.) 

Thereafter  the  Attorney  General  advised  the  Secretary  of  War  that  “persons 
on  the  retired  list  of  the  Army,  holding  medals  of  honor,  are  not  eligible  under 
existing  legislation  to  receive  the  pension  provided  by  the  act  of  April  27,  1916,” 
supporting  this  conclusion  by  the  fact  that  such  had  been  the  War  Department’s 
construction  of  the  law,  and  “whenever  an  act  of  Congress  has,  by  actual  decision, 
or  by  continued  usage  and  practice,  received  a construction  at  the  proper  depart- 
ment, and  that  construction  has  been  acted  on  for  a succession  of  years,  it  must 
be  a strong  and  palpable  case  of  error  and  injustice  that  would  justify  a change 
in  the  interpretation  to  be  given  to  it”  (37  Op.  Atty.  Gen.  454,  Feb.  21,  1934). 
The  Attorney  General  also  remarked,  inter  alia,  that  it  “is  doubtful,  at  least,” 
whether  the  provision  in  the  act  of  April  27,  1916,  supra,  that  the  pension  therein 
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granted  to  holders  of  medals  of  honor  sEall  be  in  addition  to  “any  other  pen- 
sion * * * benefit,  right,  or  privilege”  nullified  the  statutory  inhibition  upon 

payment  of  pensions  to  persons  “either  on  the  active  or  retired  list”  (act  Mar.  3, 
1891;  38  U.  S.  C.  26;  see  also  act  Jan.  28,  1915,  38  U.  S.  C.  27). 

Bills  have  since  been  introduced  in  Congress  Under  the  terms  of  which  the 
benefits  of  the  act  of  April  27,  1916,  would  have  been  extended  to  persons  “on 
the  retired  list  of  the  Army,  [P.  15]  Navy,  Marine  Corps,  and  Coast  Guard,” 
but  have  failed  of  enactment. 

No  commissioned  officers  of  the  Navy  or  Marine  Corps,  active  or  retired,  here- 
tofore awarded  a Congressional  Medal  of  Honor,  have  been  enrolled  on  the 
Medal  of  Honor  Roll  established  in  the  Navy  Department,  and  so  long  as  they 
continue  in  the  status  of  commissioned  officers  on  the  active  or  retired  list  of  the 
Navy  or  Marine  Corps  they  cannot,  under  the  lav/  as  construed  by  the  Attorney 
General,  be  considered  as  having  been  “honorably  discharged  from  service  by 
muster  out,  resignation,  or  otherwise.”  The  same  reasoning  would  necessarily 
apply  to  officers  of  the  Coast  Guard. 

In  view  of  the  foregoing,  and  particularly  the  opinion  of  the  incumbent  Attorney 
General,  held  that  the  commissioned  officer  on  the  retired  list  of  the  Coast  Guard 
whose  case  is  now  presented  is  not  eligible  under  the  provisions  of  existing  law 
to  have  his  name  placed  on  the  Medal  of  Honor  Roll  established  in  the  Navy 
Department,  with  pension  of  $10  per  month  (File:  OR/L1G-9  (361217),  Jan.  28, 
1937). 


NAVAL  COURTS  AND  BOARDS;  failure  to  observe;  action  taken  by  navy 

DEPARTMENT. 

See  “Mails ; Obscene  matter  deposited  in — essential  elements  of  offense,”  ante, 
page  12. 


RECORD  OF  PROCEEDINGS : summary  courts  martial — failure  to  show 

JURISDICTION  ; OMISSION  OF  DATE  OF  APPROVAL. 

Where  the  record  of  a summary  court  martial  did  not  disclose  the  date  on 
which  the  specification  was  approved  or  that  the  convening  authority  had  desig- 
nated the  court  before  which  the  accused  should  be  tried  (sec.  927,  N.  C.  & B.), 
in  order  that  the  records  of  the  Navy  Department  might  show  affirmatively  that 
the  court  had  jurisdiction  in  the  case  (sec.  552,  N.  C.  & B.),  the  record  was  re- 
turned to  the  convening  authority  with  direction  to  state  by  indorsement  the 
date  of  approval  of  the  specification  and  whether  the  case  was,  in  fact,  referred 
by  him  to  the  summary  court  martial  in  question  (File:  MM-Glomsky,  Floyd 
S/A17-21  (370115),  Jan.  15,  1937,  J.  A.  G.). 


SHIP’S  SERVICE  STORES  AND  POST  EXCHANGES : status  of  civilian  em- 
ployees on  naval  reservations,  hawtaii  ; workmen’s  compensation — policy  of 
navy  department. 

Question:  Whether  ship’s  service  stores  at  the  submarine  base  and  fleet  air 
base,  Pearl  Harbor,  and  the  post  exchange  at  the  marine  barracks,  Pearl  Harbor, 
should  file  with  the  industrial  accident  board,  city  and  county  of  Honolulu,  com- 
pensation insurance  policies  and  otherwise  comply  with  the  Territorial  Work- 
men’s Compensation  Law  of  the  Territory  of  Hawaii. 

Congress  has  not  specifically  authorized  the  territorial  authorities  of  Hawaii 
to  exercise  jurisdiction  over  Government  instrumentalities  [P.  16]  such  as 
ship’s  service  stores  and  post  exchanges  located  on  naval  reservations  within  the 
limits  of  the  Territory.  Accordingly,  held  that  the  territorial  laws  of  Hawaii, 
including  the  Workmen’s  Compensation  Law,  have  no  application  to  such 
agencies. 

As  a matter  of  policy,  the  Secretary  of  the  Navy  directed  that  steps  be  taken 
by  the  ship’s  service  stores  and  post  exchanges  located  on  naval  reservations  in 
Hawaii  to  procure  insurance  to  the  extent  required  by  the  Territorial  Work- 
men’s Compensation  Law  where  it  applies.  Plowever,  further  held  that  the 
control  and  supervisory  provisions  of  that  law  may  not  be  invoked  with  respect 
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to  these  agencies  (File:  JF/L13-2  (22)  (360604),  Jan.  7,  1937,  holding  Federal 
Employees’  Compensation  Act  of  Sept.  7,  1916,  as  amended,  5 U.  S.  751  et  seq., 
and  act  of  June  25,  1936,  40  U.  S.  C.,  Supp.  290,  not  applicable,  and  citing  Dugan 
v.  U.  8.,  34  Ct.  Cls.  458,  Woog  v.  U.  S.,  48  Ct.  Cls.  80,  and  C.  M.  O.  12,  1933,  p.  13, 
as  to  status  of  ship’s  service  stores  and  post  exchanges). 


SOCIAL  SECURITY  ACT : application  to  civilian  employees  of  officers’  cluhs, 

officers’  messes,  post  exchanges,  ship’s  service  activities,  group  insurance 

ASSOCIATIONS,  AND  CREDIT  UNIONS  ; FEDERAL  INSTRUMENTALITIES. 

By  its  express  terms  the  Social  Security  Act  of  August  14,  1935  (49  Stat.  620; 
42  U.  S.  C.,  Supp.  301  et  seq.),  is  not  applicable  to  the  United  States  or  its  instru- 
mentalities as  employers.  (See  C.  M.  O.  12,  1936,  p.  13.) 

The  commissioned  officers’  mess  (officers’  club),  post  exchange,  and  ship’s 
service  activities  operated  at  the  naval  operating  base,  Norfolk,  Va.,  held  instru- 
mentalities of  the  United  States  within  the  meaning  of  the  Social  Security  Act ; 
accordingly  the  provisions  of  said  act  do  not  apply  to  such  activities  or  to  services 
performed  by  employees  thereof  (citing  C.  M.  O.  12,  1933,  p.  13,  and  File:  JJ56 
(5) /LI 1-3  (350723),  Dec.  26,  1935,  digested  in  C.  M.  O.  12,  1935,  p.  7). 

The  Group  Insurance  Association,  which  is  operated  cooperatively  by  em- 
ployees of  the  naval  operating  base,  Norfolk,  and  pays  one  employee,  a Govern- 
ment worker,  on  a commission  basis  to  act  as  treasurer  and  several  collectors, 
Government  workers,  on  a commission  basis  to  collect  funds,  and  the  Credit 
Union,  operated  similarly  except  that  the  treasurer  only  receives  pay  in  the  form 
of  a salary,  held  not  instrumentalities  of  the  United  States  within  the  meaning 
of  the  Social  Security  Act.  Remarked  that  neither  of  these  activities  is  required 
or  operated  in  the  Government’s  interests,  but  solely  in  the  private  interests  of 
such  personnel  as  may  desire  to  avail  themselves  of  the  benefits  offered  by  such 
activities.  It  therefore  is  clear  that  neither  the  Group  Insurance  Association  nor 
the  Credit  Union  is  engaged  in  the  performance  of  any  governmental  function 
[P.  17]  required  by  or  in  pursuance  of  any  existing  provision  of  law  or  Navy 
regulation.  Suggested  that  since  neither  of  these  two  activities  is  considered  an 
instrumentality  of  the  United  States  within  the  meaning  of  the  Social  Security 
Act,  the  proper  officers  thereof  should  be  advised  by  the  commandant  to  take 
the  matter  up  with  the  local  division  of  the  Social  Security  Branch,  Bureau  of 
Internal  Revenue,  for  the  purpose  of  ascertaining  what  further  action,  if  any, 
is  required  under  the  Social  Security  Act  with  respect  to  the  paid  employees 
of  these  two  activities,  at  the  same  time  furnishing  full  information  as  to  the 
Government  status  of  the  paid  employees  of  such  activities  and  whether  or  not 
they  are  eligible  for  retirement  benefits  of  any  kind  by  reason  of  their  Govern- 
ment status  (File:  LL/L16-9'  (361121-3),  Jan.  16,  1937). 


WORDS  AND  PHRASES : “in  tenor”  defined. 

Certain  letters  were  set  out  in  general  court-martial  specifications,  each  intro- 
duced by  the  words  “in  tenor  as  follows” : A large  number  of  minor  discrepan- 
cies between  the  originals  and  the  letters  thus  set  out  appeared  in  modifying 
punctuation,  capitalizations,  abbreviations,  and  in  several  instances  incorpo- 
rating abbreviations  of  words  which  were  written  in  full  in  the  original  letters. 
Setting  forth  a document  according  to  its  tenor  necessitates  giving  an  exact 
copy  of  it,  as  distinguished  from  setting  it  forth  according  to  its  purport  and 
effect.  (See  Webster’s  New  International  Dictionary.)  However,  held  that 
this  error  in  no  way  prejudiced  the  rights  of  the  accused  (File:  OO-Motz,  Con- 
rad/A17-20  (361123),  Jan.  13  and  21,  1937;  see  N.  C.  & B.,  sec.  207). 

C.  M.  O.  2—1937 

[P.  2]  CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing 

TO  ALLEGE  AN  OFFENSE — UNAUTHORIZED  POSSESSION  OF  PROPERTY  OF  ANOTHER. 

A deck-court  specification  alleged  that  accused  “did  * * * wilfully,  know- 

ingly,  and  without  proper  authority  have  in  his  possession  personal  property  be- 
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longing  to  another  person  in  the  Navy,  to  wit : one  book  * * Held  that 

this  specification  was  fatally  defective ; for  such  possession  to  constitute  an 
offense,  it  must  be  in  violation  of  some  special  local  order  set  out  in  the  speci- 
fication. Further  held  that  the  allegation  “without  proper  authority,”  did  not  aid 
the  specification  since  there  was  nothing  to  show  that  any  special  authority  was 
necessary  to  make  the  possession  lawful.  Proceedings,  finding,  and  sentence  ac- 
cordingly set  aside  (File:  MM-Aikens,  Mose/A17-22  (370115),  Jan.  15  and  Feb.  2, 
1987,  citing  secs.  196  and  198,  N.  C.  & B.,  and  0.  M.  O.’s  3,  1981,  p.  13,  and  4, 
1931,  p.  7). 


CLAIMS  : PE  I VATU  property  damaged  by  dive-bombing  exercises. 

During  the  course  of  dive-bombing  exercises  conducted  by  the  U.  S.  Naval 
air  station,  Pensacola,  Fla.,  over  the  target  area,  a grass  fire  developed  and  a 
considerable  area  was  burned  over  in  the  course  of  the  afternoon,  night,  and 
following  morning.  Claim  having  been  submitted  for  damages  caused  thereby  to 
young  trees  and  grazing  land  on  the  property  of  a civilian,  said  claim  was 
approved  for  payment  from  the  current  appropriation,  “Aviation,  Navy”  (File: 
L11-15/QQ  (361222)  Jan.  27,  1937). 


EVIDENCE : insufficient — theft. 

Accused  was  convicted  by  summary  court  martial  of  stealing  certain  items  from 
the  captain’s  mess  of  the  receiving  ship  at  New  York.  The  following  evidence 
was  adduced : 

[P.  3]  Accused  was  discovered  leaving  the  New  York  Navy  Yard  with  cer- 
tain items  alleged  to  have  been  stolen  from  the  aforesaid  mess. 

Accused  was  cook  of  the  mess. 

He  had  not  been  authorized  to  take  any  items  from  said  mess  for  his  own  use. 

Accused,  or  whoever  had  the  requisite  orders  therefor,  drew  stores  from  the 
issuing  room  for  use  in  the  mess. 

One  of  the  items  (shortening)  found  in  the  accused’s  possession  was  identical 
with  the  kind  carried  in  the  issuing  room. 

Held  that  the  foregoing  evidence  was  insufficient  to  establish  the  corpus  delicti. 
There  was  insufficient  evidence  definitely  to  establish  that  the  items  in  question 
ever  were  the  property  of  the  captain’s  mess,  or  that  any  of  the  items  found  in  the 
possession  of  the  accused  were  larcenously  taken  by  him.  Finding  and  sentence 
accordingly  set  aside.  (File:  MM-Ybay,  Tomas/ A17-21  (370126),  Jan.  26  and 
Feb.  15,  1937,  citing  secs.  323  and  324,  N.  C.  & B. ; C.  M.  O.’s  8-1927,  p.  5,  1,  1930, 
p.  14,  9,  1935,  p.  6;  and  File  MM-Bosaing,  Jose/A17-21  (340509),  May  9,  1934. 


JUDGE  ADVOCATE  : counsel  for  defendant,  before  court  of  inquiry. 

A witness  before  a court  of  inquiry,  notified  that  he  was  a defendant,  requested 
the  judge  advocate  of  the  court  as  his  counsel.  The  court  granted  his  request. 
Held  that  the  action  of  the  court  was  improper,  although  the  judge  advocate  was 
later  relieved  as  counsel  at  his  own  request  (File:  CV3/A17-24  (361212),  Jan.  15 
and  Feb.  11,  1937,  citing  Naval  Digest,  1916,  p.  307,  par.  28). 


MISCONDUCT:  automobile  accident — evidence ; benefit  of  doubt;  intoxica- 
tion ; PROXIMATE  CAUSE. 

An  enlisted  man  was  injured  when  struck  by  an  automobile  while  on  author- 
ized liberty ; he  was  somewhat  under  the  influence  of  intoxicating  liquor  at  the 
time,  but  apparently  not  to  such  an  extent  as  to  deprive  him  of  the  use  of  his 
faculties  ; there  wras  no  evidence  that  his  intoxication  was  the  proximate  cause 
of  his  being  struck ; the  board  of  investigation  was  of  the  opinion  that  his  injuries 
were  not  due  solely  to  his  own  misconduct ; the  convening  and  reviewing  authori- 
ties were  of  the  opinion  that  intoxication  was  the  major  factor  in  making  the 
accident  possible.  Held  that  he  should  be  given  the  benefit  of  the  doubt  and  that 
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his  injuries  were  not  due  to  his  own  misconduct  (File:  MM-Vanderhider,  Patrick 
D/A17-25  ( 361221),  Jan.  27  and  Feb.  9,  1937,  citing  C.  M.  O.’s  6,  1929,  pn  20-21 
8,  1929,  p.  16,  and  8,  1931,  pp.  34-35). 


PROMOTION  : SELECTION — SPECIAL  PROVISION  FOR  LINE  OFFICERS  WOUNDED  IN  FINE 

OF  DUTY ; JURISDICTION  OF  ATTORNEY  GENERAL. 

The  Navy  Department  having  decided  that  a special  provision  of  law  respect- 
ing the  promotion  of  captains  wounded  [P.  4]  in  line  of  duty  was  inapplica- 
ble to  a particular  officer  (C.  M.  O.  12,  1936,  p.  12),  held  that  the  Navy  Depart- 
ment may  not  refer  the  question  to  the  Attorney  General  in  compliance  with  the 
officer’s  request,  as  it  entertains  no  doubt  as  to  the  correctness  of  its  decision,  and 
the  Attorney  General  will  not  render  an  opinion  in  any  case  where  the  question 
has  been  determined  by  the  head  of  the  department  (File:  OL/P17-2  (361104) 
Feb.  16,  1937,  citing  28  Op.  Atty.  Gen.  596) . 


SUMMARY  COURTS  MARTIAL:  felonies  tried  by — theft;  policy  of  navy 

DEPARTMENT. 

Accused  was  found  guilty  by  plea  of  two  summary  court-martial  specifications, 
the  first  of  which  alleged  theft  of  clothing  valued  at  about  $40,  and  the  second 
theft  of  clothing  valued  at  about  $35.  He  was  sentenced  to  loss  of  pay  and  bad- 
conduct  discharge. 

Remarked  that  the  maximum  punishment  that  a summary  court  martial  could 
legally  award  may  be  considered  under  normal  circumstances  inadequate  for  the 
seriousness  of  the  felony  charged.  A general  court  martial  in  this  case  might 
have  awarded  confinement  up  to  twenty-four  months,  together  with  dishonorable 
discharge;  hence,  the  inappropriateness  of  trial  by  summary  court  martial  is 
apparent  (File:  MM-Barron,  James  0/A17-21  (370127),  Jan.  27  and  Feb.  8,  1937, 
citing  C.  M.  O.’s  6,  1927,  p.  13,  and  4, 1933,  p.  8). 


VESSELS  OF  THE  NAVY : disposition  of,  in  excess  of  treaty  limits. 

On  August  15,  1936,  the  Chief  of  Naval  Operations,  directed  that  certain  sub- 
marines which  were  to  be  scrapped,  converted  to  hulks,  or  sunk,  because  in  excess 
of  limit  prescribed  by  the  London  Treaty  of  1930,  be  sold  under  conditions  requir- 
ing the  purchaser  to  comply  with  the  treaty  requirements  and  to  furnish  security 
guaranteeing  compliance.  Such  action  not  having  been  taken,  on  December  3, 
1936,  he  issued  instructions  requiring  that  the  Navy  Yard,  Philadelphia,  reduce 
the  said  vessels  to  hulks,  in  accordance  with  the  terms  of  the  London  Treaty,  prior 
to  December  31,  1936. 

The  vessels  having  accordingly  been  reduced  to  hulks,  held  that,  pending  the 
enactment  of  further  legislation,  they  may  not  legally  be  sold  as  scrap,  using 
yard  labor  in  reducing  them  to  scrap,  but  that  they  may  be  sold  only  in  the  manner 
prescribed  by  the  act  of  March  3,  1883  (22  Stat.  599;  34  U.  S.  0.  492)  which  re- 
quires that  vessels  stricken  from  the  Navy  Register  pursuant  to  act  of  August  5, 
1882  (22  Stat.  296;  34  U.  S.  C.  491)  be  appraised  and  sold  to  the  highest  bidder 
after  advertising  for  sealed  proposals  therefor  (File:  SS/L11-3  (20)  (360804), 
Feb.  13,  1937). 


C.  M.  O.  3—1937 

[P.  2]  CHARGES  AND  SPECIFICATIONS:  scandalous  conduct  tending  to 
the  destruction  of  good  morals  ; ALLEGING  sex  of  participant. 

Where  a general  court-martial  specification  under  the  charge  “Scandalous 
conduct  tending  to  the  destruction  of  good  morals”  alleged  that  the  accused 
committed  with  indecent,  lewd,  and  lascivious  intent  an  act  with  a “civilian, 
name  to  the  relator  unknown,”  held  that  the  specification  was  objectionable 
for  uncertainty  and  ambiguousness  in  describing  the  act  committed.  In  cases 
of  such  nature,  it  is  important  that  the  pathic  be  particularly  described  as  far 
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as  known ; in  this  particular  case  the  convening  authority  could  more  properly 
have  stated  that  the  act  was  committed  with  a ‘‘native  boy”  instead  of  using 
the  circumventive  word  “civilian.” 

However,  since  no  objection  to  the  specification  was  made  by  the  accused, 
who  was  represented  by  counsel,  and  since  evidence  adduced  supplied  the  omis- 
sion, further  held  that  the  finding  of  guilty  by  the  court  cured  the  defect 
(citing  sec.  210,  N.  C.  & B.)  ; furthermore,  since  accused  pleaded  guilty  it  may 
not  be  said  that  he  was  misled  and  did  not  know  what  offense  was  intended. 
Proceedings,  findings,  and  sentence  accordingly  held  legal  (File:  MM-Peterson, 
Francis  D/A17-20  (370125),  Mar.  15  and  22,  1937). 


CIVIL  EMPLOYMENT : enlisted  men — service  on  vessel  during  builders’  and 

PRELIMINARY  ACCEPTANCE  TRIALS. 

There  is  no  legal  objection  to  the  Navy  Department’s  permitting  employment 
of  naval  personnel,  as  requested  by  the  Newport  News  Shipbuilding  & Dry  Dock 
Company  during  the  [P.  3]  builders’  and  preliminary  acceptance  trials  of  the 
U.  S.  S.  Yorkiown,  subject  to  subsequent  adjudication  by  a joint  board  on 
changes  of  the  decreased  cost  involved  and  subject  to  the  contractor’s  releasing 
the  Navy  Department  from  all  claims,  from  whatsoever  cause  arising,  in  con- 
nection with  the  employment  of  naval  personnel  on  said  trials  and  expressly 
agreeing  that  such  employment  shall  not  in  any  way  affect  its  existing  obliga- 
tion for  satisfactory  performance  of  the  trial  and  other  contract  requirements 
(File:  CV5/S8-2  (370218),  Mar.  24,  1937). 


CLAIMS : “private  property”  construed. 

A navy  airplane  on  an  official  flight  duly  authorized  failed  to  observe  a 
boundary  light  (cone)  at  the  Allegheny  County  Airport,  Pittsburgh,  Pa.,  and 
taxied  into  it,  resulting  in  damage  to  the  boundary  cone.  Held  that  the  airplane 
was  responsible  for  said  damage  and  claim  therefor  was  approved  for  payment 
to  the  county  from  the  current  appropriation  “Aviation,  Navy”  which  authorizes 
the  Secretary  of  the  Navy  “to  consider,  ascertain,  adjust,  determine,  and  pay 
out  of  this  appropriation  the  amounts  due  on  claims  for  damages  which  have 
occurred  or  may  occur  to  private  property  growing  out  of  the  operations  of 
naval  aircraft  where  such  claim  does  not  exceed  the  sum  of  $500”  (File: 
Lll-/EM-Allegheny,  pa.  (370114),  Feb.  17,  1937;  see  in  this  connection  opinion 
of  the  Attorney  General  to  Secretary  of  the  Interior,  Aug.  12,  1936,  38  Op.  Atty. 
Gen. ). 


CLAIMS:  private  property  damaged  by  navy  target  practice. 

Where  gun  firing  by  the  U.  S.  S.  Oklahoma  in  the  lowTer  Potomac  River  during 
target  practice  resulted  in  damages  to  plaster  and  glass  in  the  house  of  a civilian, 
held  that  the  naval  vessel  was  responsible  for  said  damages  under  the  act  of 
December  28,  1922  (42  Stat.  1066;  34  U.  S.  C.  599),  which  authorizes  the  Secretary 
of  the  Navy  to  determine  the  amounts  due  on  all  claims  for  damages  not  in 
excess  of  $3,000  “occasioned  by  collisions  or  damages  incident  to  the  operation 
of  vessels  for  which  collisions  or  other  damages  vessels  of  the  Navy  or  vessels 
in  the  naval  service  shall  be  found  to  be  responsible”  and  report  the  amounts 
due  the  claimants  to  Congress  for  an  appropriation  for  payment  (File:  Lll-15/ 
QQ  (361005),  Mar.  1,  1937,  and  file  L11-15/QQ  (341008-1),  Mar.  17,  1937). 


CLEMENCY : recommendation  based  on  futility  of  confinement  as  corrective 

measure;  sexual  crime. 

Where  the  sentence  adjudged  by  a general  court  martial  for  the  offense, 
“scandalous  conduct  tending  to  the  destruction  of  good  morals”  (indecent  pro- 
posals to  men  in  the  naval  service) , included  a period  of  confinement,  all  members 
of  the  court  in  a recommendation  to  clemency  stated:  “In  consideration  of  his 
confirmed  homosexual  character  shown  by  the  evidence  to  exist  and  the  futility 
of  confinement  as  a corrective  measure  for  [P.  4]  this  sexual  abnormality 
* * * and  believing  that  that  portion  of  his  sentence  involving  confinement 
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might  be  remitted  with  benefit  to  the  naval  service,  we  strongly  recommend 
* * * to  the  clemency  of  the  reviewing  authority.”  With  reference  thereto, 

the  Judge  Advocate  General,  with  the  approval  of  the  Secretary  of  1 1 Navy, 
remarked: 

“This  office  is  unable  to  follow  to  its  logical  result  the  reasoning  of  such 
a recommendation  which,  if  carried  out  in  practice,  would  leave  society  com- 
pletely unprotected  from  this  type  of  criminality,  and  this  type  alone.” 

(File:  MM-Adams,  Jack  L/A17-20  (370204),  Mar.  6 and  18,  1937). 


DEATH : presumption  of — effect  of  seven  years’  unexplained  absence. 

An  enlisted  man  disappeared  on  July  6,  1929,  and  the  mark  of  desertion  was 
entered  on  his  record.  ( See  facts  digested  in  C.  M.  O.  8,  1930,  p.  23. ) Affidavits 
now  submitted  to  the  Navy  Department  show  that  he  has  not  since  been  seen 
or  heard  from  by  persons  who  would  probably  have  heard  from  him  were  he 
still  living.  Held: 

(1)  An  unexplained  absence  of  seven  years  creates  a presumption  of  death; 
it  would  therefore  appear  that  this  man  may  now  legally  be  presumed  to  be  dead. 

(2)  However,  such  presumption  does  not  involve  a determination  that  death 
occurred  at  any  particular  time  within  the  seven-year  period. 

(3)  The  Navy  Department  may  not  remove  the  mark  of  desertion  now  appear- 
ing on  this  man’s  record,  in  the  absence  of  evidence  which  would  tend  to  establish 
that  his  death  occurred  at  some  particular  time  within  the  seven-year  period. 

Remarked  that  the  mark  of  desertion  is  entered  on  the  records  in  such  cases 
merely  as  a matter  of  administration  and  is  not  intended  to  constitute  a legal 
determination  that  the  individual  had  in  fact  deserted  from  the  Navy  (File: 
MM-O'Donnell,  Patrick  J/P19-5  (300716),  Mar.  17,  1937). 

In  connection  with  further  questions  presented  in  this  case  it  was  held: 

(1)  The  Navy  Department  has  no  jurisdiction  of  the  question  as  to  whether  a 
relative  of  this  man  may  proceed  to  have  him  declared  legally  dead  in  the  courts 
of  Pennsylvania. 

(2)  Any  determination  the  State  courts  of  Pennsylvania  might  make  would 
not,  of  course,  be  binding  upon  any  Federal  agency. 

(3)  Such  claim  as  it  might  be  desired  to  submit  for  the  amount  credited  to  this 
man’s  account  at  the  time  he  was  declared  a deserter  should  be  submitted  to  the 
Comptroller  General  for  consideration,  the  accounts  of  said  man  having  been 
[P.  5]  transferred  from  the  Navy  Department  to  the  General  Accounting  Office 
(File:  MM-O'Donnell,  Patrick  J/P19-5  ( 300716),  Mar.  27,  1937). 

In  another  case,  where  the  evidence  submitted  was  not  sufficient  to  establish 
that  the  enlisted  man  concerned  had  died  while  on  leave  of  absence  from  which 
he  had  failed  to  return,  it  was  held  that  the  question  as  to  whether  he  may  now 
legally  be  declared  to  be  dead,  because  of  the  lapse  of  more  than  seven  years  since 
his  disappearance,  may  not  be  determined  by  the  Navy  Department  as  such  a 
holding  would  not  result  in  removal  of  the  mark  of  desertion  from  his  record  and 
there  is  no  matter  pending  before  the  Department  requiring  such  determination. 
Further  held  that  the  only  evidence  that  would  warrant  a finding  of  death  on  a 
specific  date  would  be  that  which  shows  the  existence  of  conditions  surrounding 
the  disappearance  of  a man  which  convey  no  other  reasonable  conclusion  than 
that  he  must  have  died  at  that  time  (File:  MM-Klein,  Jas.  I/P13-8  (2)  (321116), 
Mar.  29,  1937). 


DISCHARGE : bad  conduct — presumption  of  legality  ; effect  of  acquiescence. 

In  1920  a member  of  the  naval  service  was  sentenced  by  summary  court  martial 
to  a bad-conduct  discharge,  which  was  remitted  subject  to  a six  months’  proba- 
tionary period  commencing  June  22  of  that  year.  On  June  25,  1920,  the  bad- 
conduct  discharge  was  executed.  It  being  now  stated  that  the  discharge  was 
executed  for  misconduct  occurring  prior  to  the  beginning  of  the  probationary 
period,  the  question  is  presented  whether  said  discharge  was  legal  and,  if  not, 
whether  it  may  be  canceled  and  a proper  discharge  given  in  its  place. 

While  it  is  stated  that  the  discharge  was  executed  for  misconduct  occurring 
prior  to  the  beginning  of  the  probationary  period,  remarked  that  there  is  no  indi- 
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cation  that  the  conduct  of  the  man  concerned  was  satisfactory  thereafter  or  that 
the  bad  conduct  discharge  would  not  have  been  executed  in  any  event. 

Since  this  man  could  legally  have  been  discharged  on  June  25,  1920,  with 
a bad-conduct  discharge  for  unsatisfactory  conduct  during  the  probationary 
period,  and  since  he  failed  to  take  any  action  with  a view  to  having  this  dis- 
charge set  aside  because  of  illegality  for  more  than  15  years,  under  the  cir- 
cumstances of  this  case  it  must  be  presumed  that  the  discharge  was  legally 
given.  Accordingly,  the  bad-conduct  discharge  issued  on  June  25,  1925,  held 
to  have  been  legal  (File:  MM-Duelfer,  Harry  E/A17-21  (360731),  Ivlar.  9, 
1937,  citing  C.  M.  O.  8,  1932,  p.  14,  and  Denlty  v.  Berry,  263  U.  S.  29,  wherein 
the  Supreme  Court  held  that  where  an  act  of  the  Secretary  of  the  Navy  may 
legally  be  performed,  it  may  not  be  set  aside  by  a court  because  the  Secretary 
gave  a wrong  reason  for  his  action). 


[P.  6]  DISCHARGE : cancelation  of  ; correction  of  alleged  errors  in  ; 

EFFECT  OF  ACQUIESCENCE;  RES  JUDICATA. 

Application  was  made  to  the  Navy  Department  for  cancelation  of  the  dis- 
charge which  had  been  issued  to  an  enlisted  man  in  1907  on  account  of  an 
injury  sustained  not  in  line  of  duty,  and  for  the  issuance  of  a new  discharge 
stating  that  the  said  injury  was  incurred  in  line  of  duty.  It  appeared  from 
the  records  that  the  discharge  given  this  man  in  1907  was  legal  and  that  he 
made  no  objection  thereto  for  nearly  30  years.  Held  that  the  Navy  Depart- 
ment is  without  authority  to  change  the  character  of  a legal  discharge  after 
it  has  been  executed,  and  in  any  case  where  it  is  contended  that  a discharge 
which  might  legally  have  been  given  under  certain  conditions  was  illegal,  it 
is  necessary  for  the  man  concerned  promptly  to  assert  his  rights  or  it  will 
be  presumed  that  the  discharge  was  in  accordance  with  law.  In  the  case 
presented,  it  appearing  that  the  determination  of  not  line  of  duty  was  made 
with  a full  knowledge  of  the  facts  and  under  the  laws  in  effect  at  that  time, 
further  held  that  the  Navy  Department  may  not  legally,  at  this  time,  change 
this  determination  (File:  MM-Clyde,  Lewis  E/P2-5  (2)  (370118),  Mar  9, 
1937). 


DISCHARGE : dishonorable — recommendation  of  medical  survey  during 

PROBATIONARY  PERIOD. 

On  July  11,  1918,  the  unexecuted  portion  of  a general  court-martial  sen- 
tence involving  dishonorable  discharge  was  remitted  by  the  Secretary  of 
the  Navy  on  condition  that  the  man  concerned  “during  a period  of  one  year 
from  this  date  conducts  himself  in  such  a manner  as  in  the  opinion  of  his 
commanding  officer  warrants  his  further  retention  in  the  service.”  In  the 
same  action  it  was  directed  that  the  man  “be  continued  under  treatment  at 
the  U.  S.  Naval  Hospital,  Washington,  D.  C.,  until  discharged  for  duty.”  A 
board  of  medical  survey  subsequently  convened  recommended  the  man’s  dis- 
charge from  the  naval  service  and  on  July  26,  1918,  the  Secretary  of  the 
Navy  canceled  his  action  of  July  11,  1918,  and  in  accordance  with  the  recom- 
mendation of  the  board  of  medical  survey  remitted  so  much  of  the  unexecuted 
portion  of  the  sentence  as  related  to  confinement  at  hard  labor  with  corre- 
sponding forfeiture  of  pay  and  directed  that  the  man  “be  discharged  from 
the  service  as  soon  as  practicable  in  accordance  with  the  remaining  terms  of 
his  sentence.” 

Held  that  the  action  of  mitigation  taken  on  July  11,  1918,  was  conditional  on 
the  assumption  that  this  man  would  be  returned  to  duty  and  during  a period  of 
one  year  have  an  opportunity  to  demonstrate  his  fitness  for  retention  in  the 
naval  service;  that  such  mitigating  action  was  canceled  in  view  of  the  fact  that 
the  condition  upon  which  it  was  based,  viz,  that  he  serve  a probationary  period 
of  one  year,  was  impossible  of  fulfillment ; and  that  he  was  dishonorably  dis- 
charged [P.  7]  in  accordance  with  the  sentence  of  the  general  court  martial 
in  his  case  (File:  A6-6  (2)  (361017-2),  Mar.  2,  1937,  letter  of  Judge  Advocate 
General). 
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EFFECTS:  deceased  veterans’  administration  patients  d i : ion  of;  polk  v 

OF  NAVY  DEPARTMENT. 

Construing  existing  provisions  of  law  and  pertinent  Navy  regulations  and 
instructions  on  the  subject,  held: 

(1)  Deposits  for  safekeeping  belonging  to  Veterans’  Administration  patients 
who  die  in  naval  hospitals  may  be  turned  over  to  the  Veterans’  Administration 
for  proper  disposition. 

(2)  As  the  future  policy  of  the  Navy  Department  in  all  such  cases,  all  personal 
effects  and  belongings  of  deceased  Veterans’  Administration  patients  who  die  In 
naval  hospitals  will  be  turned  over  to  the  Veterans’  Administration  region  i] 
manager  having  jurisdiction  in  the  case  for  disposition  in  accordance  with  the 
prescribed  regulations  of  the  Veterans’  Administration.  (Instructions  contained 
in  article  2167-6,  Bureau  of  Supplies  and  Accounts  Manual,  will  be  modified  to 
this  effect.) 

In  this  connection  remarked  that  the  Veterans’  Administration  assumes  custody 
of  and  entire  responsibility  for  disposition  of  the  remains  of  deceased  Veterans’ 
Administration  patients  who  die  in  naval  hospitals  (File:  LV/L19  (370216).  Mar. 
30,  1937,  considering  arts.  908  (4),  908  (6),  and  1779,  Navy  Regs,  and  arts.  2167-1, 
2167-5,  and  2167-6,  Bu.  S.  & A.  Manual). 


EVIDENCE : newly  discovered  ; admissibility  after  finding  ; consideration  by 

REVIEWING  AUTHORITY. 

An  enlisted  man  in  the  Marine  Corps  was  convicted  of  “Scandalous  conduct 
tending  to  the  destruction  of  good  morals”  (2  specs.:  oral  coition  and  indecent 
proposal).  He  attempted  to  introduce  new  evidence  after  the  court  martial  had 
arrived  at  its  findings,  but  this  was  not  allowed  by  the  court.  Held  that  the 
court’s  action  was  proper  (citing  sec.  471,  N.  C.  & B.)  ; that  new  evidence,  if  dis- 
covered after  the  court  arrives  at  its  finding,  may  properly  be  considered  by  the 
convening  and  reviewing  authorities  in  their  action  on  the  record,  but  not  by  the 
court. 

In  this  case  the  Major  General  Commandant,  after  an  independent  investiga- 
tion had  been  made  by  his  direction,  reported  that  “after  a careful  study  and 
consideration  of  all  the  circumstances  in  connection  with  this  case,”  he  was 
“constrained  to  believe  as  a fact  that  the  guilt  of  the  accused  has  not  been  estab- 
lished beyond  a reasonable  doubt”;  and  recommended  that  the  conviction  and 
sentence  be  set  aside,  which  action  was  accordingly  taken  by  the  Secretary  of 
the  Navy  (File:  MM-Atweil,  Jas.  F/A17-20  (361120),  Feb.  12,  Mar.  8 and  12, 
1937). 


[P.  8]  EVIDENCE:  similar  acts — scandalous  conduct  tending  to  the 

DESTRUCTION  OF  GOOD  MORALS. 

An  enlisted  man  was  tried  by  general  court  martial  for  “Scandalous  conduct 
tending  to  the  destruction  of  good  morals,”  two  specifications  under  the  charge 
alleging  that  he  made  indecent  proposals  to  men  in  the  naval  service.  Over 
objection,  the  prosecution  introduced  evidence  of  proposals  similar  to  those  al- 
leged in  the  specifications  but  made  by  the  accused  to  men  other  than  those 
mentioned  therein,  which  occurred  at  various  times  during  the  preceding  three 
years  and  some  of  which  occurred  during  a prior  enlistment.  Held  that  the  rul- 
ings of  the  court  in  not  sustaining  objections  of  the  accused  to  the  admission  of 
this  evidence  were  correct. 

In  reaching  this  conclusion,  the  Judge  Advocate  General,  with  the  approval  of 
the  Secretary  of  the  Navy,  remarked : 

“2.  After  presenting  testimony  of  the  two  persons  to  whom  the  proposals 
were  alleged  to  have  been  made,  the  prosecution  sought  to  introduce  evidence 
of  proposals  similar  to  those  alleged  in  the  specifications,  but  made  to  men 
other  than  those  mentioned  therein.  When  the  prosecution  first  asked  the 
question  regarding  such  similar  acts  (p.  15,  question  5),  the  accused  objected 
on  the  ground  that  it  was  immaterial,  irrelevant,  and  had  no  bearing  on  the 
charge  and  specifications.  The  court  did  not  sustain  the  objection.  Again, 
when  the  prosecution  attempted  to  introduce  evidence  of  similar  prior  acts 
with  other  men  in  the  naval  service  (p.  20,  question  6),  the  accused  objected 
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on  grounds  similar  to  those  made  in  the  previous  objection  and,  additionally, 
that  such  acts  occurred  prior  to  the  accused’s  current  enlistment  and  were 
too  remote.  This  objection  also  was  not  sustained  by  the  court.  The  further 
introduction  of  similar  evidence  (p.  24,  question  9,  and  p.  31,  question  9) 
was  likewise  objected  to  but  not  sustained  by  the  court.  The  prior  similar 
acts,  evidence  of  which  was  allowed  by  the  court,  occurred  at  various  times 
during  the  preceding  three  years.1  The  prosecution  supported  the  introduc- 
tion of  this  evidence  by  articles  341  and  342,  Naval  Courts  and  Boards,  and 
C.  M.  O.  5,  1934,  13. 

“3.  The  above  objections  taken  by  the  accused  have  been  given  careful 
consideration.  However,  it  is  the  opinion  of  this  office  that  for  the  following 
reasons  the  rulings  of  the  court  were  correct.  A general  rule  of  evidence 
forbids  the  introduction  of  evidence  which  will  show,  or  tend  to  show,  that 
the  accused  has  committed  any  crime  wholly  independent  of  that  offense  for 
which  [P.  9]  he  is  on  trial  (sec.  342,  Naval  Courts  and  Boards;  Under- 
hill’s Criminal  Evidence,  sec.  ISO1;  Wharton’s  Criminal  Evidence,  sec.  30). 
Generally  it  is  error  to  admit  evidence  independent  of  the  particular  crime 
charged  of  other  offenses  such  as  in  a charge  of  a crime  against  nature 
(Underhill’s  Criminal  Evidence,  sec.  180).  In  other  words,  evidence  of  the 
commission  of  one  offense  is  not  admissible  to  establish  guilt  of  an  entirely 
independent  crime.  This  rule  of  evidence  was  applied  in  a case  involving 
similar  offenses  (C.  M.  O.  2,  1928,  17)  where  the  court,  over  objection  by  the 
accused  allowed  evidence  of  other  similar  acts  of  the  accused  with  other 
persons  to  be  given  by  the  complaining  witness.  The  evidence  was  clearly 
inadmissible,  being  in  the  nature  of  an  opinion,  and  tending  not  so  much  to 
show  intent  but  to  establish  guilt  of  the  offense  for  which  the  accused  was 
then  on  trial. 

“4.  To  this  general  rule  there  are  several  distinct  exceptions  which  have 
been  permitted  from  absolute  necessity  to  aid  in  the  detection  and  punish- 
ment of  crime  (Underhill’s  Criminal  Evidence,  sec.  181 ; sec.  342,  Naval  Courts 
and  Boards;  Wharton’s  Criminal  Evidence,  sec.  31).  While  these  exceptions 
ought  to  be  carefully  limited  and  guarded,  it  must  be  admitted  that  the 
modern  tendency  on  the  part  of  the  courts  is  to  be  liberal  in  the  admission  of 
evidence  of  collateral  crimes  when  not  offered  to  prove  the  commission  of  the 
offense  in  the  instant  case.  Exceptions  to  the  general  rule  arise  either  from 
the  necessity  of  the  case  or  the  nature  of  the  offense.  One  of  the  most 
common  exceptions  occurs  when  the  intention  present  in  an  act  is  material 
(sec.  342,  Naval  Courts  and  Boards).  There  it  is  relevant  to  prove  that  the 
person  whose  intention  is  in  question  had  performed  acts  of  a precisely 
similar  nature  either  before  or  after  the  act,  the  intention  of  which  is  in 
question.  Aud  if  it  be  found  that  he  has  performed  many  such  acts,  there 
exists  the  best  of  grounds  for  drawing  the  conclusion  that  the  act,  in  the 
present  instance,  is  intentional  and  not  accidental  (Underhill’s  Criminal 
Evidence,  sec.  183). 

“5.  Evidence  of  similar  and  independent  crimes  is  often  relevant  to  show 
the  presence  of  some  specific  intent  ( Underhill’s  Criminal  Evidence,  sec.  183 ; 
sec.  342,  Naval  Courts  and  Boards).  This  is  particularly  true  in  sexual 
crimes  where  evidence  of  the  commission  of  similar  crimes  by  the  same 
parties  prior  to  the  offense  alleged  is  received  for  purpose  of  showing 
inclination,  if  not  too  remote  in  time  (Underhill’s  Criminal  Evidence,  sec. 
186),  although  such  prior  act  is,  in  and  of  itself,  a crime  (62  L.  R.  A.  329). 
This  rule  has  been  applied  to  prosecutions  for  infamous  crime  against  nature 
(see  People  v.  Bellamy.  [P.  10]  Calif.  1926,  248  Pac.  1042).  There  can  be 
no  question  that  a proposal  to  commit  sodomy  comes  within  the  same  rules 
as  the  offense  itself. 

“6.  It  is  evident  that  there  should  be  some  limitation  of  time  merely  to 
avoid  the  element  of  unfair  surprise,  but  vrhether  such  evidence  is  too  remote 
is  a question  within  the  discretion  of  the  court  (10  R,  C.  L.  925-926;  secs. 
338-339,  Naval  Courts  and  Boards). 

“7.  Remoteness,  as  applied  to  evidence,  has  regard  for  other  factors  than 
mere  lapse  of  time,  and,  generally  speaking,  depends  upon  all  the  considera- 


1 November  1933  (2  acts — pp.  15,  31)  ; September  or  October  1934,  (p.  20)  ; Early  in 
1935  (pp.  21,  23)  ; September  5,  1935  (pp.  16,  17)  ; and  September  1936  (2  acts — pp. 
25,  26). 
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tions  including  time,  character  of  the  evidence,  and  all  the  surrounding 
circumstances.  The  application  of  the  rule  is  affected  by  facts  - 1 
ticular  case.  Remoteness  goes  to  the  weight  of  the  evidence  rather  tl 
its  competency  ( People  v.  Piercy,  116  Pac.  322,  16  Calif.  Apps.  13;  Pi  oj  l 
Simons,  145  Pac.  145,  25  Calif.  Apps.  723).  In  Spur r v.  United  Slates  (V.  S. 
Circuit  Court  of  Appeals,  Sixth  Circuit  (1898),  87  Fed.  701),  where  objections 
were  made  to  the  admission  of  evidence  of  prior  collateral  criminal  acts 
occurring  five  to  six  years  previous,  the  court  held:  ‘The  objections  that  the 
collateral  transactions  were  too  remote  is  not  tenable.  It  goes  only  to  the 
weight  of  the  testimony.  The  period  of  time  within  which  the  matter  offered 
to  establish  the  guilty  purpose  must  have  occurred  to  permit  of  their  admis- 
sion is  largely  discretionary  with  the  court.’  In  United  States  v.  Thirty-six 
Barrels  of  High  Wine  (12  Int.  Rev.  Rec.  40,  41),  Judge  Woodruff  said  that, 
for  the  purpose  of  showing  the  quo  animo  of  an  act  under  inquiry,  he  would 
not  hesitate  to  admit  evidence  of  acts  running  back  to  the  enactment  of  the 
internal-revenue  law,  which  had  then  been  passed  fully  five  years.  Likewise, 
evidence  of  similar  criminal  acts  occurring  two  or  three  years  before  those 
alleged  in  the  indictment  has  been  admitted  over  the  objection  of  remoteness 
( Galbreath  v.  United  States,  257  Fed.  648).  Similar  criminal  acts  occurring 
about  a year  prior  to  the  commission  of  the  offense  charged  was  held  admis- 
sible for  the  purpose  of  showing  guilty  intent  ( People  v.  Grubb,  Calif.  1914, 
141  Pac.  1051,  24  Calif.  Apps.  604). 

“8.  There  need  be  no  limitation  as  to  the  person  to  whom  indecent 
proposals  are  made,  as  the  only  purpose  of  the  prosecution  in  introducing 
evidence  of  prior  similar  acts  was  to  negative  any  other  than  the  lewd 
intent,  and  a previous  indecent  proposal  made  to  another  person  has  equal 
probative  value  for  that  purpose,  for  it  is  the  general  desire  to  satisfy 
lust  that  is  involved  in  this  crime,  and  no  particular  person  is  essential 
for  this.  As  shown  by  the  evidence  of  the  prior  similar  acts  and  times 
of  [P.  11]  their  commission  by  the  accused,  the  lewd  intent,  in  its  nature, 
was  a continuing  one.  In  People  v.  Bellamy,  supra,  the  court  said:  ‘Such 
evidence  is  admitted  not  as  proof  of  independent  substantive  offenses. 
Such  evidence  is  admitted  as  corroborative  evidence  to  show  the  disposi- 
tion on  the  part  of  the  defendant  * * Accordingly,  where  the  charge 

is  of  a scandalous  conduct  nature  (sexual  crime),  as  in  this  case,  former 
acts  of  the  same  sort  should  be  received  for  the  foregoing  purposes  with- 
out any  limitation  except  as  to  time.  Evidence  of  such  collateral  offense 
must  never  be  received  as  substantive  evidence  of  the  offense  on  trial 
(Wharton’s  Criminal  Law,  sec.  30).  In  such  aspects  in  which  it  appears 
to  conflict  with  this  opinion,  C.  M.  O.  2,  1928,  17  (supra)  is  hereby  over- 
ruled. 

“9.  As  noted  above,  the  judge  advocate  cited  C.  M.  O.  5,  1934,  13,  in 
support  of  introduction  of  evidence  of  prior  similar  acts  of  the  accused. 
The  case  referred  to  therein  concerned  prior  similar  acts  between  the 
same  parties,  the  accused  and  the  persons  named  in  the  specifications, 
whereas  in  this  case  the  evidence  questioned  is  of  prior  similar  acts 
with  persons  other  than  those  named  in  the  specifications.  That  citation, 
therefore,  does  not  directly  apply  in  the  present  case  and  should  not  be 
cited  except  where  prior  similar  acts  occurred  between  the  accused  and 
the  prosecuting  witness.  The  reference  to  prior  acts,  Naval  Digest,  1916, 
page  580,  Sodomy,  13,  is  of  a similar  case.” 

(File:  MM-Adams,  Jack  L/A17-20  ( 370204),  Mar.  6 and  18,  1937. 


LINE  OF  DUTY : determination  of — policy  of  navy  department  ; injury 

RESULTING  FROM  RELATIONS  UNCONNECTED  WITH  NAVAL  SERVICE. 

An  enlisted  man  on  authorized  liberty  sustained  an  injury  (fractured  skull), 
which  resulted  in  his  discharge  from  the  naval  service ; the  injury  was  received  in 
an  altercation  with  a civilian  whom  he  found  at  his  home  with  his  wife  when  he 
returned  unexpectedly  at  an  early  hour  in  the  morning;  there  was  no  evidence 
as  to  who  was  the  aggressor  in  the  altercation  or  other  available  information 
concerning  the  surrounding  circumstances,  nor  did  it  appear  that  it  was  due  to 
the  enlisted  man’s  misconduct.  The  disability  sustained  as  a result  of  this 
altercation  obviously  resulted  from  relations  unconnected  with  the  service,  and 
accordingly,  under  the  rules  applicable  to  line  of  duty  in  the  naval  service,  as  set 
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out  in  Naval  Courts  and  Boards  (sec.  1022),  it  would  be  considered  by  the  Navy 
Department  to  be  incurred  “not  in  line  of  duty.”  However,  Veterans  Regulation 
No.  10,  paragraph  VIII,  does  not  require  that  a disability  must  be  held  to  be 
incurred  “not  [P.  12]  in  line  of  duty”  for  the  reason  that  it  occurs  during  a 
short  period  of  absence  or  as  a result  of  matters  unconnected  with  the  service, 
except  where  it  occurs  in  connection  with  some  business  or  private  avocation. 
Under  these  circumstances,  held,  that  no  determination  of  line  of  duty  in  this 
case  will  be  made  by  the  Navy  Department  in  connection  with  hospitalization 
of  the  man  in  question  under  the  Veterans’  Administration,  which  is  governed  by 
Veterans  Regulations  (Sec.  Navy  to  Adm.,  Veterans’  Affairs,  File  A6-6  (2) 
(361222),  Mar.  23,  1937;  compare  C.  M.  O.  12,  1936,  pp.  8-9). 


LINE  OF  DUTY : epilepsy. 

An  enlisted  man  was  discharged  from  the  naval  service  on  account  of  epilepsy, 
upon  recommendation  of  a board  of  medical  survey.  The  records  indicated  that 
he  suffered  from  epileptic  seizures  prior  to  his  enlistment  in  the  Navy  and  it 
appeared  from  medical  opinion  that  the  seizures  occurring  during  his  naval  service 
had  a direct  connection  with  his  previous  condition.  Held,  that  his  disability 
had  its  origin  prior  to  his  enlistment  in  the  Navy  and  therefore  was  not  incurred 
in  the  line  of  duty  (Sec.  Navy  to  Adm.,  Veterans’  Affairs,  File  MM-Spearmon, 
Jas.  N/P2r-5  (2)  (370223),  Mar.  23,  1937;  see  also  C.  M.  O.  12,  1936,  pp.  &-9). 


LINE  OF  DUTY : presumption  ; tuberculosis. 

In  the  absence  of  evidence  rebutting  the  presumption,  the  Navy  Department 
has  held  generally  that  an  enlisted  man  was  in  sound  condition  at  the  beginning 
of  his  active  service  except  as  to  defects  officially  recorded  at  that  time,  and  that 
any  disability  discovered  during  his  service  was  incurred  in  the  line  of  duty 
unless  it  was  due  to  his  own  willful  misconduct,  or  was  caused  by  something  done 
by  him  in  pursuing  a private  avocation  or  business,  or  otherwise  grew  out  of 
relations  unconnected  with  the  naval  service  (citing  32  Op.  Atty.  Gen.  12  and 
193). 

In  a specific  case  an  enlisted  man,  whose  medical  record  did  not  show  the 
existence  of  any  physical  or  mental  disability  sufficient  to  disqualify  him  when 
examined  for  enlistment  in  the  Navy,  was  placed  on  the  sick  list  approximately 
six  months  after  his  enlistment  and  was  discharged,  upon  recommendation  of  a 
board  of  medical  survey,  on  account  of  “tuberculosis,  chronic  pulmonary.”  Since 
there  was  no  evidence  which  indicated  that  the  disability  was  the  result  of  any 
act  or  misconduct  or  that  it  was  the  result  of  matters  unconnected  with  his 
naval  service,  held  that  said  disability  which  resulted  in  the  man’s  discharge 
from  the  naval  service  was  incident  to  his  naval  service  and  was  therefor  incurred 
in  tne  line  of  duty  (Sec.  Navy  to  Adm.,  Veterans  Affairs,  Fire  MM-Curry,  Lee 
R/P2-5  (2)  (370220),  Mar.  17, 1937 ; see  also  C.  M.  O.  12,  1936,  pp.  8-9). 


[P.  13]  LINE  OF  DUTY : status  at  time  of  injury — extended  leave  of 

ABSENCE. 

An  enlisted  man  was  accidentally  shot  in  the  right  forearm  while  hunting. 
Since  he  was  on  an  extended  period  of  leave  from  the  naval  service  and  the  con- 
ditions existing  at  that  time  had  no  connection  with  his  naval  service,  held  that 
the  disability  resulting  from  this  accident  was  not  service  connected  (Sec.  Navy 
to  Civil  Service  Commission,  File  MM-Burr,  Geo.  T/P2-5  (2)  (370218),  Mar. 
12,  1937). 


MISCONDUCT:  attempted  suicide — amenability  to  court  martial  for. 

A petty  officer  suffered  injuries  as  the  result  of  swallowing  iodine.  He  admitted 
being  intoxicated  at  the  time  but  denied  any  desire  to  commit  suicide.  The  facts 
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established  that  this  man  was  intoxicated  at  the  time  and  furthermore  indicated 
that  the  iodine  was  taken  with  suicidal  intent.  There  was  no  evidence  of  tilt- 
existence  of  an  abnormal  mental  state.  Since  his  intoxication  and  his  attempt  d 
suicide  could  properly  have  resulted  in  trial  by  court  martial,  held  that  the  inju- 
ries sustained  by  him  from  drinking  the  iodine  were  incurred  as  the  r<  suit  of 
his  own  misconduct  (File:  MM-Carlson,  Nels  S/P2-5  (2)  (370219),  Mar  17 
1937,  citing  G.  C.  M.  Records  27311,  28659,  31874,  35717,  40284,  and  75027*  <er<’ 
1028  and  1029,  N.  O.  & B. ; and  C.  M.  O.’s  2,  1922,  p.  10,  and  G,  1930,  p.  10) . 


MISCONDUCT:  automobile  accident—  (a)  driver  injured  while  speeding;  (&> 

DRIVER  KILLED*  WHILE  ASLEEF ; (C)  PASSENGER  KILLED  BY  RECKLESSNESS  OF  DRIVER. 

(a)  An  enlisted  man  who  was  driving  an  automobile  on  a California  highway 
was  injured  when  he  failed  to  negotiate  a turn  on  a slight  grade  approaching  a 
causeway  and  his  car  collided  with  a light  pole,  then  struck  the  bridge  abutment; 
two  other  passengers  in  his  car  were  injured  and  a third  was  instantly  killed ; 
the  driver  admitted  that  just  prior  to  the  accident  the  automobile  was  making 
between  45  and  55  miles  an  hour ; he  claimed,  however,  that  the  speed  was  not 
the  cause  of  the  accident  but  that  he  fell  asleep  at  the  wheel ; the  speed  of  the 
car  prior  to  and  at  the  time  of  the  accident  was  in  violation  of  the  Vehicle  Code  of 
California  (amendment,  approved  July  16,  1935,  1935  Supp.  to  Deering’s  Codes 
and  General  Laws  of  California,  p.  1453),  which  establishes  a maximum  speed 
limit  of  45  miles  an  hour.  Held  that  this  excessive  and  unlawful  speed  was  the 
principal  cause  of  the  accident  and  constituted  an  act  of  misconduct  (C.  M.  O.  8, 
1930,  p.  25),  and  accordingly  that  the  driver’s  injuries  were  due  to  his  own 
misconduct  (File:  MM-Ryburn,  Owen  H/P2^5  (2)  (370127),  Mar.  26,  1937). 

(5)  A petty  officer  died  as  the  result  of  injuries  received  when,  without  any 
apparent  reason,  an  automobile  which  he  was  driving  collided  with  a streetcar 
approaching  from  the  opposite  direction;  it  appeared  that  he  had  been  driving 
all  night  and  had  fallen  asleep  just  before  the  collision  occurred ; [P.  14]  there 

was  no  evidence  that  the  automobile  was  being  driven  at  a reckless  or  unlawful 
speed  or  that  any  of  the  occupants  were  intoxicated.  Held  that  death  was  not 
the  result  of  his  own  misconduct.  Remarked  that  there  may  have  been  some  neg- 
ligence on  deceased’s  part  in  driving  when  he  had  become  so  fatigued  as  to  fall 
asleep,  but  the  evidence  did  not  clearly  establish  this  fact,  and  in  any  event  mere 
negligence  or  carelessness  is  not  misconduct  (citing  sec.  1028,  N.  C.  & B)  ; File: 
MM-Crowley,  Martin  E/P2^-5  ( 2)  (370118),  Mar.  1,  1937). 

(c)  An  enlisted  man  on  authorized  leave,  en  route  to  his  station  and  duty,  was 
killed  when  an  automobile  in  which  he  was  a passenger  overturned  because  the 
driver,  presumably  as  a result  of  excessive  speed,  lost  control  of  the  vehicle. 
There  was  no  evidence  that  any  of  the  persons  in  the  automobile  were  intoxi- 
cated, or  that  the  deceased  was  in  any  way  interfering  with  the  operation  of 
the  automobile.  Held  that  his  death  was  not  the  result  of  his  own  misconduct 
(File:  MM-Tessler,  George  E/P2-5  (2)  (370220),  Mar.  20.  1937,  citing  C.  M.  O. 
10, 1929,  p.  11,  and  File  MM-Buresch,  Joseph  S/P2-5  (2)  (360909),  Sept.  24, 1936). 


MISCONDUCT:  venereal  disease;  evidence;  presumptions. 

The  Navy  Department  has  held  that  in  a case  of  syphilis  where  no  primary 
lesion  can  be  located  and  where  there  is  no  evidence  of  extragenital  infection,  a 
presumption  of  misconduct  is  raised  which  is  not  rebutted  by  a mere  claim  of 
innocent  infection  unsupported  by  facts  justifying  such  claim  (File:  MM-Kelly, 
Francis  L/P2-5  (2)  (370302),  Mar.  27,  1937,  citing  file  MM-McMinn,  Donald 
A/P2-5  (2)  (360224),  Mar.  9,  1936). 

The  Navy  Department  has  consistently  held  in  ordinary  cases  where  a venereal 
disease  bas  been  acquired  that  a mere  denial  of  exposure  is  not  sufficient  to  over- 
come the  presumption  of  misconduct  (File:  OO-Snider,  Clyde  E/P2-5  (2) 
(370204),  Mar.  6,  1937,  citing  C.  M.  O.  10,  1930,  p.  21). 

In  a specific  case,  an  enlisted  man  was  admitted  to  sick  list  with  diagnosis 
“gonococcus  infection  urethra,”  the  origin  of  which  was  considered  by  the  medical 
officer  to  be  due  to  his  own  misconduct;  he  denied  having  sexual  intercourse 
with  anyone  but  his  wife;  clinical  examinations  of  the  wife  failed  to  disclose 
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evidence  of  gonorrheal  infection,  either  past  or  present.  Held  that  a presumption 
of  misconduct  was  raised  in  this  case  which  was  not  overcome  since  the  man 
submitted  no  evidence  to  establish  that  the  infection  was  innocently  acquired 
or  resulted  from  marital  relations,  and  accordingly  that  the  disability  was  the 
result  of  his  own  misconduct  (File:  MM-Mulhausen,  Richard  H/P2^5  (2) 
(370122),  Mar.  3,  1937). 


NAVAL  RADIO  STATION : personal  messages  for  marine  detachment  at 
American  embassy,  peiping,  china — effect  of  resolution  adopted  by  Wash- 
ington CONFERENCE  ON  LIMITATION  OF  ARMAMENT. 

The  Washington  Conference  on  the  Limitation  of  Armament,  at  the  fifth 
plenary  session,  February  1,  1922,  adopted  a resolution  [p.  15]  (No.  7,  Sen. 
Doc.  126,  67th  Cong.,  2d  Sess.,  p.  906),  wherein  it  was  resolved,  with  qualifica- 
tions, that  “all  radio  stations  in  China  whether  maintained  under  the  provisions 
of  the  international  protocol  of  September  7,  1901,  or  in  fact  maintained  in  the 
grounds  of  any  of  the  foreign  legations  in  China,  shall  be  limited  in  their  use  to 
sending  and  receiving  government  messages  and  shall  not  receive  or  send  com- 
mercial or  personal  or  unofficial  messages,  including  press  matter  * * 

This  resolution  was  not  embodied  in  any  of  the  treaties  adopted  by  the  Wash- 
ington Conference  and  does  not  have  the  force  of  law.  Had  it  actually  been 
incorporated  into  a treaty  formally  signed  by  the  delegates  it  would  not  have 
been  legally  binding  unless  and  until  ratified.  However,  it  has  been  given  effect, 
so  far  as  the  Navy  is  concerned,  by  instructions  issued  by  the  Secretary  of  the 
Navy  which  expressly  provide  that  unofficial  messages  to  or  from  Peiping  are  not 
permitted.  The  legality  of  changing  these  instructions  is  not  at  all  affected  by 
the  termination  of  the  Washington  Treaty  on  the  Limitation  of  Naval  Arma- 
ment, nor  has  the  termination  of  that  treaty  or  any  other  event  resulted  in  the 
lapsing  or  modification  of  the  subject  resolution  which,  with  its  accompanying 
declarations,  expressed  the  views  of  delegates  at  the  conference  concerning 
matters  of  international  policy. 

The  Judge  Advocate  General  expresses  no  opinion  concerning  possible  objec- 
tions to  making  such  a change  in  matters  respecting  foreign  affairs  without  first 
ascertaining  the  sentiment  of  the  Chinese  Government,  as  these  pertain  to  policy 
rather  than  to  legality.  As  to  the  question  of  law  involved,  held  that  the  naval 
radio  station  at  the  American  Embassy,  Peiping,  China,  may  send  and  receive 
personal  messages  for  members  of  the  marine  detachment,  provided  the  necessary 
changes  be  made  in  the  existing  instructions  (File:  A6-1  (7)/FF6  (361228),  Mar. 
22,  1937). 


POST  EXCHANGES:  jurisdiction  of  commandant,  navy  yard;  use  of  profits. 

Construing  Navy  Regulations'  (arts.  559  and  583),  held  that  the  administration 
of  the  Marine  Corps  post  exchange  at  a navy  yard  is  subject  to  the  orders  of  the 
commandant  of  that  navy  yard,  the  only  restriction  placed  upon  him  being  that  he 
shall  not  issue  orders  contrary  to  the  provisions  of  the  Marine  Corps  Manual. 
In  this  connection,  remarked  that  the  Marine  Corps  Manual  does  not  prohibit  the 
commandant  of  the  navy  yard  from  regulating  the  policy  as  to  selling  prices  and 
compensation  paid  employees  of  the  exchange,  but  does  require  that  profits  shall 
be  expended  for  the  recreation  and  amusement  of  the  enlisted  men  of  the  marine 
barracks  concerned,  which  restriction  on  the  use  of  accrued  profits  is  affirmed, 
in  view  of  the  fact  that  this  is  one  of  the  primary  objects  in  establishing  Marine 
[p.  16]  Corps  post  exchanges  (File:  KP26/A17-25  (361222),  Mar.  13,  1937). 


PRECEPTS : general  court  martial — date  of  ; new  precept  issued  after  trial 
commenced. 

After  a trial  by  general  court  martial  had  commenced,  a second  precept  was 
addressed  to  the  president,  bearing  date  subsequent  to  the  date  of  the  charges 
and  specifications;  the  new  precept  named  the  same  members  as  the  original, 
and  was  apparently  issued  because  of  the  promotion  of  one  member.  The 
procedure  to  be  followed  where  promotion  or  other  change  of  status  occurs  is 
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Indicated  in  section  805,  Naval  Courts  and  Boards.  However,  under  the  cir- 
cumstances of  this  case,  held  that  the  later  precept  was  simply  a correction  of 
that  which  had  been  issued  on  the  same  date  as  the  charges  and  specifications, 
and  that  the  accused  was  tried  by  the  court  convened  by  the  earlier  precept 
{File:  MM-Dobbs,  Jesse  C/A17-20  (370125),  Feb.  27  and  Mar.  8,  1037). 


RECORDS : medical,  civilian  employees — instructions  in  ri-:  furnishing 

COPIES. 

Instructions  of  the  Navy  Department  prescribing  the  procedure  to  be  followed 
upon  requests  for  transcripts  of  medical  records  of  persons  who  now  are  or  for- 
merly were  in  the  naval  service,  and  upon  requests  for  copies  of  official  reports 
of  death  of  naval  personnel  (File:  P3-5  (1)/A2-12  (270228),  Feb.  28,  1927;  L.  R. 
N.  A.,  1929  Supp.,  pp.  71-72),  will  also  be  followed  with  respect  to  requests  for 
copies  of  reports  of  physical  examinations  or  medical  treatment  of  civilian 
employees. 

In  addition  to  these  instructions,  requests  for  copies  of  medical  records  for 
use  in  connection  with  claims  before  the  United  States  Employees’  Compensation 
Commission  and  similar  State  commissions  or  boards  will  be  govorned  by  Naval 
Courts  and  Boards,  1923  (sec.  55).  Proceedings  before  such  commissions  and 
boards  are  in  the  nature  of  litigation  (File:  A6-6  (2)  (360814),  Mar.  29,  1937). 


SHIP’S  SERVICE  DEPARTMENT  (ASHORE)  : jurisdiction  of  commandant, 

NAVY  YARD. 

Navy  Regulations  (art.  1442)  affecting  ship’s  service  activities  ashore  are 
supplemented  by  Regulations  for  Ship’s  Service  Department  (Ashore),  issued 
by  the  Bureau  of  Navigation  under  date  of  March  15,  1930.  These  regulations 
bear  the  same  relation  to  the  operation  of  ship’s  service  stores  as  the  Exchange 
Regulations  contained  in  the  Marine  Corps  Manual  do  to  Marine  Corps  post 
exchanges.  Accordingly,  held  that  the  commandant  of  a navy  yard  has  full 
control  of  the  operation  of  a ship’s  service  store  established  in  that  navy  yard, 
subject  to  the  provisions  of  article  1442,  Navy  Regulations,  and  the  regulations 
issued  by  the  Chief  of  the  Bureau  of  Navigation  (File:  KP26/A17-25  (361222), 
Mar.  13,  1937). 


[P.  17]  SOCIAL  SECURITY  ACT:  application  to  cooperative  stores,  res- 
taurants, AND  CAFETERIAS  ; FEDERAL  INSTRUMENT ALITIES. 

By  its  express  terms  the  Social  Security  Act  of  August  14,  1935  (49  Stat.  620; 
42  U.  S.  C.,  Supp.  301  et  seq. ),  is  not  applicable  to  the  United  States  or  its 
instrumentalities  as  employers.  (See  C.  M.  O.’s  12,  1936,  p.  13,  and  1,  1937, 

p.  16.) 

Certain  questions  having  been  presented  as  to  the  application  of  said  act  to 
cafeterias  and  restaurants  on  naval  reservations,  it  was  remarked  that  there 
is  no  provision  of  law  or  Navy  regulation  requiring  or  authorizing  the  establish- 
ment and  operation  of  such  activities  on  naval  reservations  for  the  convenience 
of  civilian  employees.  However,  requests  made  on  behalf  of  civilian  employees 
for  the  establishment  and  operation  of  cafeterias  or  restaurants  at  certain  naval 
reservations  have  received  administrative  approval,  subject  to  the  conditions,  for 
example,  that  the  operation  of  any  such  activity  shall  be  at  no  expense  to  the 
Government  and  shall  not  interfere  with  the  official  duties  of  the  civilian 
employees  connected  therewith.  In  some  cases,  such  as  at  the  Washington  Navy 
Yard,  cafeterias  or  restaurants  are  operated  on  a concession  basis  under  agree- 
ment entered  into  between  the  commandant  or  commanding  officer  and  the  con- 
cessionaire. The  fact  that  permission  has  been  granted  to  civilian  employees 
for  the  establishment  and  operation  of  a cafeteria  or  other  similar  activity  in  a 
building  located  on  a naval  reservation,  for  convenience  in  obtaining  noonday 
meals,  etc.,  does  not  constitute  such  activity  “an  instrumentality  of  the  United 
States”  within  the  meaning  of  those  words  as  used  in  the  Social  Security  Act, 
and  the  employees  of  any  such  activity  or  not,  therefore,  engaged  in  the  per- 
formance of  service  for  an  instrumentality  of  the  United  States.  Activities  so 
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operated  are  not  engaged  in  the  performance  of  governmental  functions  as 
required  by  law  or  Navy  regulations  or  instructions  based  thereon.  Accordingly, 
on  the  general  question,  it  must  be  held  that  a cafeteria,  restaurant,  or  other 
similar  activity  operated  upon  a naval  reservation  under  conditions  as  herein  in- 
dicated is  not  an  instrumentality  of  the  United  States  within  the  meaning  of  the 
Social  Security  Act  and  that  services  performed  by  employees  of  any  such 
activity  do  not  come  within  any  of  the  specified  exceptions  to  the  term  “em- 
ployment” as  defined  *n  said  act.  It  follows  that  such  activities  along  with 
their  employees  are  subject  to  the  tax  provisions  of  the  Social  Security  Act. 

As  to  the  application  of  the  Social  Security  Act  in  specific  cases,  the  facts  and 
rulings  thereon  are  as  follows : 

Cooperative  store  and  restaurant,  naval  operating  base,  Hampton  Roads,  Va. 

The  operations  of  a labor  camp  conducted  during  the  active  period  of  the  war 
as  a habitation  for  laborers  and  mechanics  [P.  18]  employed  on  naval  base 
work  either  directly  for  the  Government  or  for  the  Government  contractors 
showed  a profit  of  $5,793.44.  Upon  recommendation  of  the  commandant,  the 
Secretary  of  the  Navy  authorized  this  profit  to  be  used  as  a welfare  fund  for 
the  benefit  of  the  civilian  workers  of  the  naval  base  only.  Later  the  Secretary  of 
the  Navy  approved  the  establishment  of  the  cooperative  store  and  restaurant 
from  this  fund  (File  5267-993  : 2,  Apr.  17,  1920),  subject  to  the  provision  that  its 
operation  be  within  the  time  of  the  civilian  employees  and  at  their  own  expense, 
and  with  the  understanding  that  no  members  of  the  enlisted  force  were  to  be 
assigned  to  duty  in  connection  therewith.  This  activity  is  now  being  operated 
in  accordance  with  regulations  issued  by  the  commandant,  approved  June  14, 
1923,  which  show,  among  other  things,  that  it  is  conducted  in  the  interest  and 
for  the  general  welfare  of  both  the  civilian  employees  and  enlisted  personnel  of 
the  base,  subject  to  such  restrictions  as  may  be  imposed  by  the  commandant,  and 
that  its  board  of  directors  consists  of  three  civilian  employees  of  the  naval  oper- 
ating base  appointed  by  the  commandant  without  compensation,  who  select  a 
chairman  and  secretary  from  among  themselves  and  hire  a manager.  The  man- 
ager (who  is  bonded  in  the  sum  of  $5,000  with  premium  on  his  bond  paid  from 
funds  of  the  activity)  hires  the  necessary  help,  not  to  exceed  the  number  of 
employees  or  the  rate  of  pay  prescribed  by  the  board  of  directors.  Quarterly 
statements  are  submitted  to  the  commandant  showing  receipts  and  disbursements. 
Profits  are  kept  at  a minimum  and  no  part  of  the  profits  inures  to  the  benefit  of 
any  individual.  Held  that  the  cooperative  store  and  restaurant  and  the  em- 
ployees thereof  are  subject  to  the  tax  provisions  imposed  by  the  Social  Security 
Act  and  that  necessary  steps  should  be  taken  to  assure  compliance  therewith. 

Naval  supply  depot  cafeteria,  naval  operating  base,  Norfolk,  Va. 

The  naval  supply  depot  cafeteria  was  established  at  the  time  of  commissioning 
of  the  naval  supply  depot  in  March  1919,  under  authority  of  the  officer  in  charge 
with  approval  of  the  commandant.  This  authority  was  oral.  No  public  funds 
were  used  or  authorized.  Funds  were  obtained  through  the  sale  of  permits  at 
one  dollar  each  to  prospective  patrons  of  the  cafeteria,  which  amount  was  later 
refunded.  The  chief  clerk  of  the  depot  is  authorized  to  hire  and  discharge  em- 
ployees of  the  cafeteria.  It  is  operated  primarily  for  the  convenience  of  the  depot 
personnel  in  obtaining  midday  lunch  at  the  lowest  possible  price,  and  is  a cooper- 
ative institution,  no  profit  accruing  to  any  person.  Report  of  its  financial  condi- 
tion is  made  monthly  to  the  officer  in  charge.  Held  that  the  naval  supply  depot 
cooperative  cafeteria  at  the  naval  operating  [P.  19]  base,  Norfolk,  Va.,  and  the 
employees  of  such  activity  are  subject  to  the  tax  provisions  imposed  by  the  Social 
Security  Act  and  that  necessary  steps  should  be  taken  to  assure  compliance 
therewith. 

Navy  Cafeteria  Association,  Navy  Department,  Washington,  D.  C. 

In  the  Navy  Department  there  is  an  unincorporated  association  known  as  the 
Navy  Cafeteria  Association,  which  is  granted  the  privilege  of  using  necessary 
space  in  the  Navy  Department  building  for  the  purpose  of  conducting  a cafeteria 
and  sandwich  stands  for  the  service  and  sale  of  foods  before  working  hours  and 
during  the  official  luncheon  period  and  a soda  fountain  and  cigar  and  candy 
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stands.  However,  this  privilege  is  subject  to  revocation  at  any  time  in  the  dis- 
cretion of  the  Secretary  of  the  Navy  and  to  further  conditions  such  as  that  the 
cafeteria  shall  be  operated  and  managed  in  all  respects  to  the  satisfaction  of  the 
Navy  Department.  In  connection  with  the  question  whether  tax  liability  is  in- 
curred under  the  Social  Security  Act  with  respect  to  the  operation  of  this  cafe- 
teria, the  following  pertinent  extracts  are  quoted  from  a ruling  by  the  Deputy 
Commissioner  of  Internal  Revenue,  Treasury  Department,  as  contained  in  a letter 
dated  January  27,  1937,  addressed  to  the  Navy  Cafeteria  Association: 

“It  appears  from  the  evidence  submitted  with  your  communication  that 
the  Navy  Cafeteria  Association  is  an  unincorporated  association  formed  in 
July  1933.  The  constitution  of  the  association  provides  that  the  objects  of 
the  association  are  to  operate  and  maintain  a cafeteria  and  cigar  and  candy 
stands  in  the  Navy  Building  in  space  allotted  therefor  by  the  Secretary  of  the 
Navy  for  preparing  and  serving  food  and  selling  candy,  cakes,  cigars,  ciga- 
rettes, tobacco,  beverages,  and  other  like  articles  to  Government  personnel. 
All  personnel  of  the  Navy  Department  are  entitled  to  membership  in  the  asso- 
ciation during  their  period  of  employment  in  the  Navy  Building,  and  the 
affairs  of  the  association  are  controlled  by  a board  of  trustees  elected  by  its 
membership.  The  constitution  provides  that  surplus  funds  of  the  association, 
at  the  direction  of  the  board  of  trustees,  are  to  be  invested  in  Government 
securities. 

“It  is  also  stated  that  the  association  is  operated  solely  for  the  benefit  of 
the  Navy  Department  employees,  and  not  for  profit,  and  that  if  for  any  reason 
the  cafeteria  should  be  abandoned,  all  funds  on  hand  and  other  assets  of  the 
association  would  be  turned  over  to  the  Government.  It  is  further  stated 
that  surplus  funds  are  used  for  the  purchase  of  equipment  and  for  main- 
tenance and  repairs  and  that  any  accumulation  of  funds  in  excess  of  [P.  20] 
such  needs  immediately  indicates  a reduction  in  the  prices  of  foods  served. 

“On  January  19,  1937,  under  the  symbols  GC:I:ABH  (Navy  Dept.  File: 
EN/N4-5  (361210)),  the  Secretary  of  the  Navy  was  advised  that  the  Navy 
Cafeteria  Association,  as  now  constituted,  is  not  exempt  from  Federal  income 
taxation.  The  prior  ruling  of  the  Bureau  of  Internal  Revenue  dated  May 
29,  1935,  denying  exemption  from  the  income  tax  was  affirmed.  It  was 
suggested,  however,  that  the  incorporation  of  constitutional  provisions  along 
the  lines  indicated  in  the  letter  would  bring  the  operation  of  the  cafeteria 
within  the  scope  of  the  exemption  accorded  to  certain  civic  leagues  or  organi- 
zations under  the  provisions  of  section  101  (8)  of  the  Revenue  Acts  of  1934 
and  1936  and  corresponding  sections  of  prior  revenue  acts. 

“Careful  consideration  has  been  given  to  the  facts  presented  in  connection 
with  the  request  for  a ruling  under  the  taxing  provisions  of  the  Social  Security 
Act.  Sections  811  (b)  (6)  and  907  (c)  (5)  are  the  ohly  provisions  of  the 
Social  Security  Act  on  which  the  Navy  Cafeteria  Association  can  base  a claim 
for  exception  or  exemption  from  the  taxes  imposed  under  this  act.  Section 
811  (b)  of  the  act  (title  VIII)  and  the  corresponding  section  907  (c)  (title  IX) 
provide : 

“ ‘The  term  “employment”  means  any  service  * * * except — 

“ ‘Service  performed  in  the  employ  of  the  United  States  Government  or  of 
an  instrumentality  of  the  United  States 

“It  will  be  noted  from  the  above-quoted  provision  that  in  order  for  the 
services  rendered  to  come  within  the  exception,  such  services  must  be  per- 
formed in  the  employ  of  the  United  States  or  an  agency  or  instrumentality 
thereof.  However,  there  is  nothing  to  indicate  that  the  employees  of  the 
Navy  Cafeteria  Association  are  performing  services  in  the  employ  of  the 
United  States  Government  or  in  the  employ  of  an  instrumentality  of  the 
Government,  and  accordingly  tax  liability  is  incurred  by  the  association 
and  by  its  employees  with  respect  to  services  performed  in  connection  writh 
the  operation  of  the  cafeteria  * * 

(Sec.  Navy  to  Comdt.,  Naval  Operating  Base,  Norfolk,  Va.,  File:  LL/L10-9 
(361121-3),  Mar.  3,  1937.) 
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VESSELS  OF  THE  NAVY : fog  horns — equipment!  required  by  international 

RULES  OF  THE  ROAD. 

Article  15  of  the  International  Rules  of  the  Road  (33  U.  S.  C.  91)  requires  a 
steam  vessel  to  be  equipped  not  only  with  an  efficient  whistle  or  siren  but  also 
with  an  efficient  fog  horn  to  be  sounded  by  mechanical  means  and  with  an  efficient 
bell.  [P.  21]  The  Inland  Rules  of  the  Road  are  to  the  same  effect  The  inter- 
national rules  provide  in  preliminary  definitions  that  “The  words  ‘steam  vessel’ 
shall  include  any  vessel  propelled  by  machinery”  (33  U.  S.  C.  62).  It  follows  that 
the  term  “steam  vessel”  as  used  in  article  15  clearly  includes  the  U.  S.  S.  Shaw. 
Accordingly,  held  that  naval  vessels  such  as  the  U.  S.  S.  Shaw  are  required  to  be 
equipped  with  an  efficient  fog  horn  sounded  by  mechanical  means,  in  addition  to 
an  efficient  whistle,  siren,  and  bell  (File:  DD373/S48-25  (370302),  Mar.  30,  1937). 


VESSELS  OF  THE  NAVY : loan  of  private  property  to — legality  of  accepting  ; 

“gift”  defined. 

Acceptance  by  the  Secretary  of  the  Navy  of  “such  gifts  in  the  form  of  silver, 
colors,  books,  or  other  articles  of  equipment  or  furniture  as,  in  accordance  with 
custom,  may  be  presented  to  vessels  of  the  Navy  by  States,  municipalities,  or 
otherwise,”  is  authorized  by  act  of  May  20,  1908  (35  Stat.  171;  5 U.  S.  C.  419), 
which  also  provides  for  the  expense  incident  to  the  care  and  preservation  thereof. 

Construing  the  above  enactment,  held  that  loan  of  a silver  punch  bowl,  valued 
at  $100,  to  the  U.  S.  S.  Clark  on  condition  that  it  be  returned  to  the  lender  or  her 
heirs  if  and  when  the  vessel  is  placed  out  of  commission  is  not  legally  author- 
ized, such  a loan  not  being  a “gift”  of  property  within  the  purview  of  the  act 
(citing  2 Words  and  Phrases,  2d  Series,  p.  728,  and  Erikson  v.  Parker,  84  Pac. 
437). 

Remarked  that  acceptance  of  the  loan  of  the  punch  bowl  under  the  conditions 
laid  down  by  the  donor  would  impose  upon  the  Government  the  duty  of  taking 
the  greatest  care  of  the  article  and  in  the  event  of  its  loss  or  destruction  would 
create  a moral,  if  not  a legal,  obligation  to  reimburse  the  donor  the  value  thereof, 
for  which  reimbursement  there  might  be  no  appropriation  available  (File: 
DD361/L22-2  ( 361222),  Mar.  3,  1937;  see  also  File:  QS1/L11-1  (351127),  Aug.  21, 
1936,  J.  A.  G.,  as  to  legality  of  accepting  gifts  having  no  substantial  monetary 
value). 


VESSELS  OF  THE  NAVY : surplus — disposition  of,  through  procurement 

division. 

The  Shipping  Act  of  September  7,  1916,  section  6 (39  Stat.  730;  46  U.  S.  C. 
806),  authorized  the  President  to  transfer,  either  permanently  or  for  limited 
periods,  to  the  United  States  Shipping  Board,  such  vessels  belonging  to  the  War 
or  Navy  Departments  as  are  suited  for  commercial  uses  and  not  required  for 
military  or  naval  use  in  time  of  peace. 

Executive  Order  No.  6166,  of  June  10,  1933,  section  12  (issued  under  authority 
of  the  act  of  March  3,  1933,  47  Stat.  1517,  5 U.  S.  C.  124-132),  abolished  the 
Shipping  Board  and  transferred  its  functions  to  the  Department  of  Commerce. 

Section  1 of  Executive  Order  No.  6166,  supra,  created  a Procurement  Division 
of  the  Treasury  Department  and  directed  [P.  22]  that  the  Procurement  Di- 
vision “have  control  of  all  property  * * * not  necessary  to  the  work  of  any 

agency ; may  have  custody  thereof  or  entrust  custody  to  any  other  agency ; and 
shall  furnish  the  same  to  agencies  as  need  therefor  may  arise.” 

The  Merchant  Marine  Act  of  June  29,  1936  (49  Stat.  1985;  46  U.  S.  C.,  Supp. 
1101-1246),  created  the  United  States  Maritime  Commission  and  transferred  to 
it  all  the  powers,  functions,  and  duties  of  the  former  Shipping  Board,  which  had 
been  vested  in  the  Department  of  Commerce  pursuant  to  section  12  of  Executive 
Order  No.  6166,  supra.  This  act  specifically  repealed  the  above-cited  section  6 
of  the  Shipping  Act  of  1916. 

Construing  the  above  laws  and  executive  order,  held  that  authority  exists  in 
the  Secretary  of  the  Navy,  upon  a finding  that  certain  naval  vessels  “in  reserve” 
at  a navy  yard  are  not  now  necessary,  to  transfer  them  to  the  Procurement 
Division  of  the  Treasury  Department.  Remarked  that  the  Procurement  Division 
apparently  has  ample  authority  to  transfer  such  vessels  to  the  United  States 
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Maritime  Commission  upon  a showing  that  said  agency  has  a need  for  them,  and 
that  from  the  policy  expressed  in  the  Merchant  Marine  Act  of  193G  and  the 
provisions  contained  therein,  there  also  appears  to  be  authority  for  the  United 
States  Maritime  Commission  to  receive  and  to  charter  these  vessels  to  private 
parties  (File:  OA/L14-3  (370219),  Mar.  30,  1937,  considering  also  act  Mar.  3, 
1883  ( 34  U.  S.  C.  492),  and  act  Aug.  29,  1916  (34  U.  S.  C.  493),  relating  to 
disposition  of  naval  vessels). 


C.  M.  O.  4—1937 

[P.  3]  ACQUITTAL:  disapproval  of — miscarriage  of  justice. 

See  “Witnesses : Accused — weight  of  testimony ; function  of  court.  Acquittal 
disapproved,”  post,  page  17. 


APPROPRIATIONS : availability  of,  for  construction  of  temporary  buildings 

or  IMPROVEMENTS. 

The  current  appropriation  for  Operation  and  conservation  of  naval  petroleum 
reserves  (49  Stat.  1399)  makes  specific  provision  to  enable  the  Secretary  of  the 
Navy  to  carry  out  the  provisions  contained  in  the  act  of  June  4,  1920  (34 
U.  S.  C.  524),  requiring  him  to  conserve,  develop,  use,  and  operate  the  naval 
petroleum  reserves. 

Question  presented  as  to  whether  this  appropriation  may  legally  be  used  to 
build  an  addition  to  the  office  space  of  the  suboffice  of  the  inspector  of  naval 
petroleum  reserves  in  California.  This  office  of  the  Inspector  is  of  frame  con- 
struction and  is  not  carried  on  the  plant  qccount  as  a public  work.  It  was  not 
constructed  by  the  Government  but  was  turned  over  to  it  along  with  the  naval 
reserve  lands  returned  to  naval  jurisdiction  in  1927  pursuant  to  decision  of  the 
Supreme  Court  ( Pan  American  Petroleum  and  Transport  Go.  et  at.  v.  United 
States,  273  U.  S.  456).  Extension  of  space  in  this  office  is  essential  to  spread 
out  properly  the  drawing  boards  and  other  equipment  which  the  engineering 
work  in  the  field  requires. 

[P.  4]  Remarked  that,  while  public  buildings  or  additions  thereto  cannot  be 
constructed  unless  specific  authority  is  obtained  from  Congress,  it  is  well 
settled  that  inexpensive  temporary  buildings  or  improvements  may  be  con- 
structed on  land  held  by  the  Government  where  such  buildings  or  improvements 
are  necessarily  incident  to  the  accomplishment  of  the  purposes  for  which  an 
appropriation  is  made. 

Held  that,  in  the  specific  case  presented,  the  proposed  addition  to  the  office 
space  may  be  regarded  as  a temporary  construction  necessarily  incident  to  the 
accomplishment  of  the  purposes  of  the  appropriation  and  the  expenditure  for 
such  purpose  may  be  made  legally  therefrom  (File:  NZ8  (A-l)/A9-10  (370301), 
Apr.  6,  1937). 


BOARDS  OF  INVESTIGATION:  irregularities  in  proceedings — effect  of,  on 

authority  of  secretary  of  navy  to  issue  letter  of  admonition. 

A board  of  investigation  was  convened  by  the  commanding  officer  of  a de- 
stroyer to  inquire  into  and  report  upon  the  striking  of  a can  buoy  by  the 
vessel  under  his  command.  He  signed  the  precept  as  “Detachment  Commander, 
Destroyer  Division  28  and  Senior  Officer  Present  Afloat,”  and  directed  that 
the  board  also  inquire  into  and  report  upon  the  striking  of  the  aforesaid  can 
buoy  by  another  destroyer  on  the  same  date.  Based  on  evidence  before  the 
board,  the  Secretary  of  the  Navy  addressed  a letter  of  admonition  to  the  com- 
manding officer  of  the  other  destroyer,  who  subsequently  requested  that  the 
proceedings  be  reopened,  contending,  among  other  things,  that  the  convening 
authority  was  neither  the  commander  of  the  destroyer  division  nor  senior  officer 
present  afloat  when  the  investigation  was  ordered,  and  that  the  board  was 
convened  by  an  unauthorized  officer  who  was  not  warranted  by  the  circum- 
stances in  his  decision  as  to  the  scope  of  the  investigation.  Held: 

(1)  The  primary  function  of  a board  of  investigation  is  to  sift  facts  for 
the  information  of  the  convening  authority  and  the  Navy  Department  (sec. 
1121,  N.  C.  & B.,  1923)  ; the  fact  that  an  inquiry  is  extended  to  include  matters 
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that  would  not  ordinarily  be  investigated  in  such  a manner  does  not  render 
such  an  investigation  illegal,  and  any  facts  that  might  be  developed  are  properly 
the  subject  of  action  by  the  Navy  Department. 

(2)  The  authority  of  the  Secretary  of  the  Navy  to  issue  a letter  of  admoni- 
tion in  any  case  is  not  affected  by  irregularities  in  the  proceedings  of  a board 
of  investigation  or  other  inquiry,  as  this  is  an  administrative  matter  within 
the  discretion  of  the  Secretary  of  the  Navy  (File:  DD135/A17-25  (341120-3), 
Apr.  13,  1937). 


[P«  5]  CEMETERIES : lands  acquired  for — necessity  for  opinion  of  attor- 

NEY  GENERAL  AS  TO  VALIDITY  OF  TITLE ; ABSTRACT  OF  TITLE. 

In  connection  with  proposed  conveyance  to  the  United  States  of  several  sections 
in  a cemetery  lot  owned  in  fee  simple  by  a State  municipality  as  a plot  for  burial 
of  Navy  dead,  on  condition  that  the  United  States  and  all  those  claiming  under 
it  will  be  governed  in  the  management  of  said  sections  by  all  rules  and  regulations 
imposed  by  the  municipality  for  proper  management  of  a cemetery,  it  appeared 
that : 

(1)  The  municipality  does  not  intend  to  divest  itself  absolutely  of  title  to  the 
land  upon  execution  of  the  instrument  of  conveyance ; and 

(2)  The  United  States  will  acquire  no  absolute  unencumbered  interest  in  or 
dominion  over  the  lot ; it  will  merely  hold  a qualified  title  for  purposes  to  which 
the  lot  is  to  be  devoted  and  to  which  it  is  set  apart  by  the  city. 

Under  these  circumstances,  held  that  the  duty  of  passing  upon  the  validity  of 
the  deed  of  conveyance  devolves  upon  the  Secretary  of  the  Navy,  and  title  papers 
relating  to  the  acquisition  of  a limited  fee  for  the  above-mentioned  purpose  need 
not  be  submitted  to  the  Attorney  General  for  his  opinion  as  to  the  validity  of  title 
of  the  United  States  (considering  R.  S.  355,  as  amended  by  act  June  28,  1930,  46 
Stat.  828,  34  U.  S.  C.  520;  and  13  Op.  Atty.  Gen.  131). 

Remarked  that  the  established  practice  of  the  Navy  Department  is  not  to  re- 
quire private  interests  selling  cemetery  lots  to  the  Government  to  furnish  an  ab- 
stract with  an  instrument  of  sale,  and  this  should  apply  with  equal  force  to  a 
transaction  in  which  a municipality  is  involved.  However,  a copy  of  the  deed  or 
grant  through  which  the  city  became  the  owner  of  the  cemetery,  together  with 
the  rules  and  regulations  applicable  thereto  should  be  furnished,  and,  when  the 
transaction  is  completed,  all  papers  in  the  case  should  be  forwarded  to  the  Office 
of  the  Judge  Advocate  General  for  its  muniments  of  title  (File:  P6-5/L4 
(370326),  Apr.  15,  1937). 


CIVIL  ESTABLISHMENT:  quarters;  “foreign  country”  construed;  naval 

STATION,  GUANTANAMO  BAY,  CUBA. 

Construing  act  of  June  26, 1930  (46  Stat.  818;  5 U.  S.  C.  118a),  authorizing  the 
furnishing  without  cost  of  living  quarters,  including  heat,  fuel,  and  light,  or  an 
allowance  in  lieu  thereof,  to  “civilian  officers  and  employees  of  the  Government 
having  permanent  station  in  a foreign  country,”  held  that  civilian  employees  at 
the  naval  station,  Guantanamo  Bay,  Cuba,  are  not  civilian  officers  and  employees 
of  the  Government  having  permanent  station  in  a “foreign  country”  within  the 
meaning  of  the  said  act  (File:  NS4/N4-1  (360915),  Apr.  23,  1937,  considering 
act  Mar.  2,  1901,  31  Stat.  895,  897-898;  [P.  6]  Cuban  Constitution,  May  20, 

1902;  Treaty  between  United  States  and  Cuba,  May  22,  1903,  33  Stat.  2248,  2252; 
lease  between  Cuba  and  United  States,  Feb.  16/23,  1903  ; 35  Op.  Atty.  Gen.  536, 
Mar.  2,  1929 ; and  16  Comp.  Gen.  515,  holding  Canal  Zone  not  a foreign  country 
within  meaning  of  act  June  26,  1930,  supra). 


CLEMENCY : scandalous  conduct  (lascivious)  ; policy  of  navy  department. 

A chief  petty  officer  was  convicted  by  general  court  martial  of  “Scandalous 
conduct  tending  to  the  destruction  of  good  morals”  (2  specs.:  (1)  Proposing 
oral  coition  to  minor;  (2)  proposing  sodomy  to  minor),  and  was  sentenced 
to  reduction  to  the  rating  of  apprentice  seaman,  confinement  for  three  years, 
dishonorable  discharge  and  accessories.  In  connection  therewith,  the  follow- 
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ing  remarks  of  the  Chief  of  the  Bureau  of  Navigation  were  approved  by  the 
Secretary  of  the  Navy : 

“The  Bureau  has  very  carefully  considered  the  circumstances  surround- 
ing this  case,  and  also  the  following  salient  facts : 

“(1)  No  offenses  of  any  sort  over  a period  of  approximately  20  years. 
“(2)  4 Honorable  discharges. 

“(3)  3 commendations. 

“(4)  Silver  Life-Saving  Medal. 

“Despite  the  excellent  record  of  the  accused,  clemency  cannot  be  recom- 
mended due  to  the  nature  of  the  offense  committed.” 

(File:  MM-Sulzona,  Michael/A17-20  ( 370223),  Mar.  27,  Apr.  2 and  7,  1937.) 


DEPOSITIONS : admissibility  of,  where  not  properly  authenticated  ; author- 
ity of  retired  officers  to  administer  oaths. 

A deposition  offered  in  evidence  by  accused  before  a general  court  martial, 
unobjected  to  and  accepted  by  the  court,  disclosed  that  deponent  was  sworn 
by  a retired  commander  of  the  Navy.  There  was  no  showing  in  the  record 
that  this  officer  came  within  the  description  of  officers  authorized  to  adminis- 
ter oaths,  as  set  out  in  Naval  Courts  and  Boards,  1923  (sec.  409),  which  limits 
the  authorization  possessed  by  virtue  of  rank  to  officers  on  the  active  list  of 
the  Navy.  However,  since  the  deposition  was  offered  by  the  accused  and  its 
contents  were  favorable  to  his  case,  held  that  its  acceptance  by  the  court  did 
not  invalidate  the  proceedings  (File:  MM-Hudkins,  Walker  W/A17-20  ( 370408), 
Apr.  16  and  23,  1937). 


DISCHARGE  : dishonorable — res  judicata  ; effect  of  pardon. 

In  1917  a member  of  the  Marine  Corps  branch  of  the  National  Naval  Vol- 
unteers was  tried  by  general  court  martial  and  pleaded  guilty  to  the  charges 
of  (‘Drunkenness  on  post”  and  [P.  7]  “Conduct  to  the  prejudice  of  good  order 
and  discipline” ; he  was  convicted  and  sentenced,  among  other  things,  to  con- 
finement for  two  years  and  dishonorable  discharge ; and  in  October  1918,  he 
was  dishonorably  discharged  from  the  naval  service.  The  court  martial  was 
legal  in  all  respects  and  the  sentence  has  been  fully  executed.  Held  that  there 
is  no  action  that  may  now  be  taken  under  the  law  to  change  the  character 
of  his  discharge.  Further  held  that  the  Navy  Department  is  without  authority 
to  reopen  his  case  now  and  grant  a rehearing. 

In  connection  with  the  possible  granting  of  a pardon  in  this  case,  remarked 
that,  since  the  man  suffered  no  loss  of  citizenship  or  other  civil  rights  under 
any  Federal  law  by  reason  of  his  conviction  of  the  offenses  with  which  he 
was  charged,  there  is  nothing  on  which  a pardon  could  operate  in  his  case; 
it  would  not  change  the  fact  that  he  had  been  dishonorably  discharged  or 
entitle  him  to  benefits  based  upon  an  honorable  discharge  (File:  MM-Rein- 
hardt,  Wm.  S/P19-1  (370416),  Apr.  28,  1937). 


EVIDENCE  : insufficient — bigamy. 

See  Witnesses : Accused — self-incrimination  ; voluntary  testimony — striking 
from  record,”  post,  page  16. 


EVIDENCE  : insufficient — striking  another  person  in  navy  ; burden  of  proof. 

An  enlisted  man  who  pleaded  not  guilty  was  convicted  by  summary  court 
martial  of  “Wilfully,  maliciously,  and  without  justifiable  cause  striking  an- 
other person  in  the  Navy.”  It  appeared  from  the  evidence  that  the  two  men 
were  engaged  in  a friendly  scuffle  which  developed  into  an  exchange  of  heavy 
blows,  resulting  in  injury  to  both  parties;  there  was  no  evidence  to  indicate 
which  of  the  men  was  the  aggressor  or  which  party  struck  the  first  blow  in  anger. 

To  support  a conviction  in  this  case  it  was  incumbent  upon  the  prosecution  to 
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prove  each  and  every  material  allegation  of  the  specification,  including  the 
averment  that  the  blow  was  struck  without  justifiable  cause.  If  the  person 
M7hom  the  accused  was  alleged  to  have  struck  were  the  aggressor,  the  accused 
had  the  indubitable  right  to  act  in  self-defense.  In  the  absence  of  evidence  upon 
this  point,  held  that  the  words  “without  justifiable  cause”  were  not  proved. 
Finding  and  sentence  accordingly  set  aside  ( File : MM-Camp,  Samuel  M/A17-21 
(370410),  Apr.  10  and  26,  1937,  citing  sec.  300,  N.  C.  & B.,  1923). 


EXTRADITION : naval  personnel,  for  offenses  committed  in  foreign 
countries;  policy  of  navy  department. 

The  Republic  of  Panama  requested  extradition  of  two  enlisted  men  in  connec- 
tion with  proceedings  instituted  by  authorities  of  that  country  to  ascertain 
responsibility  for  the  violent  death  [P.  8]  of  a woman  in  Colon,  Republic  of 
Panama.  The  Secretary  of  the  Navy  directed  that  the  men  be  not  delivered  to 
the  Panamanian  authorities  but  that  such  disciplinary  action  as  might  be  war- 
ranted in  their  cases  should  be  taken  by  naval  authority.  Upon  receipt  of  these 
instructions,  a general  court  martial  was  convened  by  the  commandant,  fifteenth 
naval  district,  at  the  fleet  air  base,  Coco  Solo,  C.  Z.,  for  trial  of  one  of  the  men 
concerned.  He  was  convicted  of  “conduct  to  the  prejudice  of  good  order  and 
discipline”  (manslaughter)  and  sentenced  to  confinement  for  a period  of  five 
years  with  accessories.  The  other  man  was  not  involved  except  as  a material 
witness.  In  connection  with  this  case,  remarked: 

“It  is  the  policy  of  the  Navy  Department  not  to  approve  requests  for  extra- 
dition of  naval  personnel  for  offenses  committed  in  foreign  countries  while 
such  personnel  are  serving  with  the  Navy,  as,  generally,  ample  jurisdiction 
is  vested  in  courts  martial  for  the  trial  and  punishment  of  such  offenses, 
and  it  is  the  apparent  intention  of  Congress  in  view  of  articles  8 and  23  of 
the  Articles  for  the  Government  of  the  Navy  that  courts  martial  should  be 
given  jurisdiction  in  such  cases.  There  is  no  law  or  treaty  requiring  extra- 
dition of  personnel  of  the  naval  service  in  such  cases.” 

(File:  MM~Eaton,  Edward  W/A17-20  (370320),  Apr.  2,  1937.) 


MEDAL  OF  HONOR  ROLL : eligibility  of  retired  personnel  to  be  placed  on, 

WITH  SPECIAL  PENSION  ; APPLICATION  TO  RETIRED  MARINE  WITH  RANK  OF  MARINE 

GUNNER. 

A marine  who  first  enlisted  January  2,  1898,  and  was  honorably  discharged 
from  that  enlistment  May  28,  1901,  as  a corporal,  was  awarded  a Medal  of 
Honor  on  July  7,  1899,  for  extraordinary  bravery  and  coolness  under  fire  during 
the  Spanish-American  War ; on  August  1,  1929,  after  thirty  years’  service,  he 
was  retired  with  the  rank  of  sergeant  major;  thereafter  he  was  advanced  on 
the  retired  list  to  the  rank  of  marine  gunner,  in  accordance  with  act  of  May 
7,  1932  (47  Stat.  150;  34  U.  S.  C.  399e),  which  provides,  among  other  things, 
for  the  advancement  in  rank  of  retired  enlisted  men  to  the  highest  grade  held 
by  them  during  the  World  War ; he  is  now  more  than  65  years  of  age  and 
has  applied  to  have  his  name  placed  on  the  Medal  of  Honor  Roll  established 
in  the  Navy  Department,  with  pension  of  $10  per  month,  pursuant  to  act 
of  April  27,  1916  (quoted  in  C.  M.  O.  1,  1937,  p.  13). 

Remarked  that  no  officer  of  the  Navy  or  Marine  Corps  now  on  the  active 
or  retired  list,  heretofore  awarded  a Congressional  Medal  of  Honor,  is  enrolled 
on  the  Medal  of  Honor  Roll  established  in  the  Navy  Department ; so  long 
as  the  status  of  any  person  as  an  officer  on  the  retired  list  of  the  Navy  or 
Marine  Corps  continues,  he  may  not,  under  existing  law,  as  construed  [P.  9] 
by  the  Attorney  General  in  an  opinion  of  February  21,  1934,  to  the  Secretary 
of  War  (37  Op.  Atty.  Gen.  454),  be  considered  as  having  been  “honorably 
discharged  from  service  by  muster  out,  resignation,  or  otherwise,”  within  the 
meaning  of  the  aforesaid  act  of  April  27,  1916;  a retired  officer  awarded  a 
Congressional  Medal  of  Honor  is  not,  therefore,  eligible  to  receive  the  special 
pension  of  $10  a month  provided  by  the  said  act. 

Held,  that  applicant’s  request  to  have  his  name  placed  on  the  Medal  of 
Honor  Roll  established  in  the  Navy  Department,  with  pension  of  $10  per 
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month,  must  be  disapproved  (File:  OO/LlG-9  (370331),  Apr.  12,  1937,  citing 
act  Mar.  3,  1891,  2G  Stat.  1082,  38  U.  S.  C.  26;  see  also  C.  M.  O.  1,  1937,  pp. 
13-15). 


NAMES : change  in,  naval  personnel,  midshipmen. 

A midshipman  requested  change  in  his  given  name  from  “Francis  Eugene” 
to  “Charles  Francis,”  giving  his  reasons  his  personal  aversion  to  the  name 
“Francis  Eugene”  and  the  fact  that  the  name  “Charles  Francis”  has  a special 
significance  in  his  family.  He  attached  to  his  request  a certificate  of  the 
register  of  deeds  of  his  native  county  indicating  that  the  change  of  name 
had  already  been  officially  recorded.  Authority  was  granted  for  change  of 
name  in  the  records  of  the  Navy  Department  as  requested  (File:  OO/Pl-1 
(370302),  Mar.  17  and  Apr.  14,  1937). 


OFFICERS’  MESSES : status  of — federal  instrumentalities  ; application  of 

FEDERAL  SOCIAL  SECURITY  ACT  AND  VIRGINIA  UNEMPLOYMENT  COMPENSATION  ACT, 

The  Navy  Department  has  heretofore  determined  that  officers’  messes  located 
on  naval  reservations  solely  within  the  jurisdiction  of  the  United  States  are  in- 
strumentalities of  the  United  States  (File:  JJ56  (5)/Lll-3  (350723),  Dec  26 
1935,  digested  in  C.  M.  O.  12,  1935,  p.  7). 

The  Federal  Social  Security  Act  of  August  14,  1935  ( 49  Stat.  620;  42  U.  S.  C., 
Supp.  301  et  seq.),  and  the  Virginia  Unemployment  Compensation  Act  of  Decem- 
ber 18,  1936  (Acts  Assembly,  Va.,  extra  sess.,  1936-37,  p.  3),  both  expressly  except 
from  the  term  “employment”  as  used  therein  services  performed  [P.  10]  in 
the  employ  of  the  United  States  or  of  any  instrumentality  of  the  United  States. 
Accordingly,  held,  that  the  officer’s  mess,  marine  barracks,  Quantico,  Va.,  is  not 
subject  to  the  taxing  provisions  of  either  the  Federal  Social  Security  Act  or  the 
Virginia  Unemployment  Compensation  Act  (File:  JF/L14-1  (370329),  Apr.  8, 
1937;  see  also  C.  M.  O.  1,  1937,  p.  16). 


PUBLIC  PROPERTY : abandonment  ; jurisdiction  of  state  courts. 

Pursuant  to  authority  contained  in  a revocable  agreement,  dated  December  1, 
1919,  for  a term  of  ten  years,  the  United  States  constructed,  maintained,  and 
operated  on  a privately  owned  right-of-way  certain  structures,  together  with  a six- 
inch  cast  iron  pipe  line.  The  agreement,  among  other  thing's,  provided  that  the 
Government  should  have  the  right  to  remove  from  the  right-of-way  all  struc- 
tures, pipes,  etc.,  constructed  by  it.  After  expiration  of  the  agreement  on 
December  1,  1929,  the  Navy  Department  sold  certain  structures  but  did  not  offer 
the  pipe  line  for  sale  or  take  steps  to  remove  any  part  thereof  as  provided  by 
the  terms  of  the  agreement.  Question  presented  as  to  whether  the  United  States 
is  vested  with  title  to  said  pipe  line. 

Remarked  that  the  agents  of  the  Government  had  no  authority  to  abandon  the 
pipe  line  in  question,  even  if  they  had  intended  to  do  so,  since  there  is  a well- 
established  rule  of  law  that  the  Government  cannot  abandon  its  property  without 
an  act  of  Congress  to  that  effect  (citing  United  States  v.  Pa.  & Lake  Erie  Dock 
Co.,  272  Fed.  839).  The  circumstances  would  be  different  if,  as  a result  of  a 
survey  undertaken  in  the  usual  manner,  it  were  determined  that  the  cost  of  re- 
moving the  pipe  line  and  restoring  the  premises  of  the  railway  company,  as 
provided  by  the  terms  of  the  agreement,  would  greatly  exceed  the  scrap  value  of 
the  pipe  line.  In  the  absence  of  such  survey,  held,  that  the  title  to  the  property 
is  still  vested  in  the  United  States  (File:  N6/L4-3  (17)  (370412),  Apr.  28,  1937). 


PUBLIC  PROPERTY : loan  of — requirements  as  to  bonds. 

The  bond  which  the  law  requires  to  be  furnished  by  military  schools  to  which 
naval  cutters  are  loaned  need  not  be  executed  by  a bonding  company  as  surety; 
individual  sureties,  properly  qualified,  are  satisfactory  (File:  Lll-5/NC-Ga.  Mil. 
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Acad.  (360903),  Apr.  28,  1937,  citing  act  Aug.  13,  1894  ( 6 U.  S.  C.  6),  which  for- 
bids public  officers  to  exact  that  any  bond  be  furnished  by  a guaranty  company ; 
and  act  Mar.  3,  1901,  as  amended  (34  U.  S.  C.  1128) — J.  A.  G.). 

The  law  does  not  specifically  require  that  a bond  be  furnished  by  museums  to 
which  authorized  loans  of  condemned  or  obsolete  naval  material  are  made ; how- 
ever, it  provides  that  such  loans  shall  be  made  “subject  to  rules  and  regulations 
covering  [P.  11]  the  same,”  and  it  is  the  practice  to  require  a bond  in  such 
cases ; this  requirement  should  be  complied  with  where  items  of  historical  value, 
many  irreplaceable,  are  loaned  to  a museum  (File:  Pll-4/EM-Chicago,  111. 
(360618),  Apr.  14,  1937,  construing  act  May  22,  1896,  as  amended  (34  U.  S.  C. 
546)— J.  A.  G.). 


PUBLIC  PROPERTY : surplus  vessels,  arms,  munitions,  aircraft,  and  air- 
craft MATERIAL — SALE  OUTSIDE  UNITED  STATES. 

Terms  and  conditions  governing  the  sale  of  certain  aircraft  engines  provided 
that — 

“Bids  will  not  be  accepted  from  persons  other  than  citizens  of  the  United 
States  on  any  vessel,  arms,  munitions,  aircraft,  and  aircraft  material  on 
which  this  proposal  is  submitted.  This  material  will  not  be  sold,  transferred, 
or  mortgaged  to  any  foreign  government  or  power,  nor  will  such  material 
or  equipment  be  shipped  outside  the  United  States.  It  is  further  agreed  that 
should  any  of  the  above-mentioned  materials  or  equipment  become  my/our 
property  as  a result  of  this  proposal  and  be  subsequently  offered  for  sale  by 
me/us,  the  foregoing  will  be  exacted  from  each  and  every  subsequent  vendee.” 

In  connection  with  the  suggested  resale  of  the  aforesaid  aircraft  engines  to 
American  citizens  for  use  in  Alaska  or  the  Canal  Zone,  held  that  “United  States” 
in  the  phrase  “will  not  be  shipped  outside  the  United  States”  in  the  above-quoted 
conditions  of  sale  means  the  United  States,  its  territories,  and  possessions.  Re- 
marked that  any  transfers  of  the  equipment  by  the  purchaser  are  subject  to  the 
restrictions  of  the  original  sale,  with  particular  reference  to  the  requirement 
that  sales  shall  be  confined  to  citizens  of  the  United  States  (File : JJ49/L11-3 
(20)  (370303),  Apr.  28,  1937). 


PUBLIC  PROPERTY : transfer  between  executive  departments  or  agencies. 

Where  an  airplane  not  required  for  naval  purposes  was  desired  for  use  by 
instructors  in  aviation  on  the  San  Francisco  Works  Progress  Administration 
Education  Program,  it  was  directed  that  said  plane  be  made  available  for  transfer 
to  the  Works  Progress  Administration  “under  the  usual  conditions  of  Executive 
Order  No.  6166”  of  June  10,  1933  (File:  L11-5/EG5  (370403),  Apr.  16,  1937; 
for  pertinent  language  of  Ex.  Or.  No.  6166',  see  C.  M.  O.  3,  1937,  pp.  21,  22). 


RETIREMENT:  voluntary — withdrawal  of  application  by  officer. 

An  officer  submitted  application  for  retirement  under  act  of  February  28,  1931, 
as  amended  (34  U.  S.  C.  388a  and  626a),  which  authorizes  retirement  of  officers 
commissioned  from  sources  other  than  the  Naval  Academy,  upon  their  own  appli- 
cation, [P.  12]  in  the  discretion  of  the  President.  The  application  was  ap- 
proved by  the  President  on  March  4,  1937,  and  retirement  orders  were  issued, 
effective  May  1,  1937.  On  April  12,  1937,  the  officer  requested  withdrawal  of  his 
approved  application  for  retirement.  On  April  27,  1937,  the  President,  upon 
recommendation  of  the  Secretary  of  the  Navy,  disapproved  his  request  (File: 
OO-Paul,  IIarry/P19-2  (370413),  Apr.  24  and  29,  1937;  and  File;  A6--5  (6)/EEl 
(370426),  Apr.  27,  1937). 


RETIRING  BOARDS:  findings — form  of;  incapacity  “probably”  permanent; 
revision. 

Where  a naval  retiring  board  found  that  an  officer  was  incapacitated  for  active 
service,  that  his  incapacity  was  “probably”  permanent,  and  that  it  was  the  result 
of  an  incident  of  the  service,  held: 
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(1)  Physical  disability  warranting  retirement  must  be  permanent  ( sec  LSI  I 
note  34,  N.  C.  & B.,  1923;  sec  also  L.  R.  N.  A.,  1921,  p.  666,  defining  permanent 
incapacity  as  a disability  which  appears  to  be  chronic  or  of  indefinite  future 
duration ) . 

(2)  The  use  of  the  word  “probably”  in  this  case  would  Indicate  that  the  board 
used  the  word  inadvisedly,  or  that  there  was  some  doubt  as  to  the  duration  of 
such  incapacity,  or  that  the  candidate  was  suffering  from  an  ailment  or  disability 
the  probable  duration  of  which  cannot  be  honestly  predicted  by  the  medical 
profession. 

Accordingly  the  board  was  directed  to  reconvene  to  clarify  its  finding  (File: 
OO— Scott,  Jesse  A/A17— 33  (370326),  Apr.  10,  1937;  in  this  case  the  board  v,ib 
mitted  a revised  finding,  omitting  the  word  “probably”). 


SENTENCES : loss  of  pay,  commissioned  officers  in  naval  service— policy  of 

NAVY  DEPARTMENT  MODIFIED. 

The  policy  heretofore  expressed  by  the  Navy  Department  of  not  favoring  sen- 
tences involving  solely  loss  of  pay  in  the  cases  of  commissioned  officers  of  the 
naval  service  on  the  active  list,  other  than  commissioned  warrant  officers  (Naval 
Digest,  1916,  “Pay,”  par.  100,  p.  452;  see  also  C.  M.  O.  6,  1928,  p.  10)  is  modified 
to  the  extent  that  such  a sentence  is  not  considered  inappropriate  punishment 
for  officers  who,  from  their  status,  appear  to  have  little  or  no  prospect  of  further 
promotion. 

Remarked  that  in  the  cases  of  officers  who  have  failed  of  promotion  or  of  selec- 
tion for  promotion,  or  who  have  already  lost  numbers  so  that  further  loss  of 
numbers  would  be  merely  a nominal  punishment,  a sentence  of  forfeiture  of  pay 
is  considered  to  have  merit  or  even  to  be  more  appropriate  than  a sentence  involv- 
ing loss  of  numbers  (File:  A17-17/A17-20  (370412),  Apr.  12,  1937). 


TRAVEL  ALLOWANCES : dependents  of  naval  personnel — limitation  on. 

Under  existing  law  providing  for  the  transportation  of  dependents  of  naval 
personnel  on  permanent  change  of  station,  [P.  13]  the  President  may  authorize 
payment  in  money  “of  amounts  equal  to  such  commercial  transportation  costs 
when  such  travel  shall  have  been  completed.”  In  the  application  of  this  law  the 
practice  has  been  to  allow  commercial  transportation  costs  via  the  shortest  usually 
traveled  route,  irrespective  of  the  mode  of  transportation  actually  used,  whether 
by  privately  owned  automobile,  railroad,  or  otherwise,  and  irrespective  of  the  cost 
involved  in  such  travel.  In  the  opinion  of  the  Navy  Department  further  legisla- 
tion would  be  required  to  authorize  a change  in  this  practice  whereby  payment 
would  be  limited  to  the  amount  which  the  Government  would  have  been  obli- 
gated to  pay  for  such  travel  if  transportation  had  been  purchased  upon  regular 
Government  transportation  requests,  in  no  case,  however,  to  exceed  the  amount 
actually  paid  for  transportation  when  travel  is  by  common  carrier  (File: 
OO/L20-4  (370224),  Apr.  22,  1937,  considering  Joint  Service  Pay  Act  of  June  10, 
1922,  42  Stat.  631  (37  U.  S.  C.  21)  ; Ex.  Or.  No.  3726  ; 3 Comp.  Gen.  237;  11  id.  435; 
and  Comp.  Gen.  MS  dec.,  Oct.  4,  1929,  A-28444). 


UNFAIR  COMPETITION : use  of  “midshipmen”  in  name  of  civilian  band — 

evidence  required. 

UNIFORMS : unauthorized  wearing  of — theatrical  performance. 

By  letter  from  the  Superintendent  of  the  Naval  Academy  there  was  forwarded 
to  the  Navy  Department  a copy  of  a photograph  appearing  in  the  Washington 
Post  under  date  of  March  24,  1937.  of  a band  the  members  of  which  wore  uni- 
forms of  midshipmen,  the  band  being  advertised  as  “Lester  Cole  and  his  Mid- 
shipmen” ; the  band  was  appearing  at  the  Shoreham  Hotel,  Washington,  D.  C. ; 
the  Superintendent  expressed  the  view  that  the  wearing  of  the  uniform  of  mid- 
shipmen by  the  members  of  the  said  band  was  in  violation  of  the  act  of  June  3, 
1916,  as  amended  (10  U.  S.  C.  1393),  known  as  the  Protection  of  the  Uniform 
Act:  he  also  expressed  the  view  that  the  use  of  the  term  “midshipmen”  in  de- 
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scribing  the  group  appeared  to  be  in  violation  of  the  act  of  September  26,  1914,  as 
amended  (15  U.  S.  C.,  chap.  2),  relating  to  unfair  methods  of  competition. 

In  deciding  that  no  action  would  be  taken  by  the  Navy  Department  under 
either  of  the  statutes  cited,  the  Secretary  of  the  Navy  remarked : 

“2,  The  Protection  of  the  Uniform  Act  makes  it  unlawful  for  any  person 
not  in  the  naval  service  to  wear  the  duly  prescribed  uniform  or  any  distinctive 
part  of  such  uniform,  or  a uniform  any  part  of  which  is  similar  to  a distinctive 
part  of  the  duly  prescribed  uniform  of  personnel  in  the  naval  service.  How- 
ever, the  act  provides  in  part  that  it  shall  not  be  construed  so  as  ‘to  prevent 
any  person  [P.  14]  from  wearing  the  uniform  of  the  United  States  Army, 
Navy,  Marine  Corps,  or  Coast  Guard,  in  any  playhouse  or  theater  or  in 
moving-picture  films  while  actually  engaged  in  representing  therein  a mili- 
tary or  naval  character  not  tending  to  bring  discredit  or  reproach  upon  the 
United  States  Army,  Navy,  Marine  Corps,  or  Coast  Guard.’  It  is  understood 
that  the  above-mentioned  band  was  performing  during  and  as  a part  of  the 
floor  show  at  the  Shoreham  Hotel  and  its  members  were  representing  mid- 
shipmen for  the  reason  that  naval  songs  and  music  constituted  the  principal 
part  of  the  entertainment  provided  by  the  band. 

“3.  The  Protection  of  the  Uniform  Act  is  a penal  statute  and  under  well- 
known  principles  of  statutory  construction  its  language  is  not  to  be  extended 
so  as  to  include  persons  or  things  not  clearly  within  its  terms  (L.  R.  N.  A. 
p.  23).  It  is  the  opinion  of  the  Navy  Department  that  the  wearing  of  the 
uniform  of  midshipmen  by  the  above-mentioned  band  does  not  clearly  consti- 
tute such  a violation  of  the  Protection  of  the  Uniform  Act  as  would  warrant 
the  Navy  Department  taking  action  in  accordance  with  the  (Superintendent’s) 
recommendation  * * * in  view  of  the  exception  in  that  act  with  respect 
to  persons  wearing  the  uniform  in  a playhouse  or  theater  while  actually 
engaged  in  representing  therein  a military  or  naval  character  not  tending  to 
bring  discredit  or  reproach  upon  the  service.  It  has  not  been  held  under  this 
act  that  the  characters  represented  in  plays  and  motion  pictures  must  have 
been  actual  figures  in  the  naval  service.  Many  fictional  moving-picture  films 
and  plays  have  included  characters  wearing  naval  uniforms  which  characters 
have  not  represented  particular  naval  figures.  In  this  connection  it  is  under- 
stood that  there  was  nothing  offensive  or  to  the  discredit  of  the  service  in  the 
entertainment  provided  by  the  above-mentioned  band. 

“4.  With  respect  to  the  contention  that  the  advertisement  concerning  the 
above-mentioned  band  was  in  violation  of  the  act  of  Congress  of  September  26, 
1914,  as  amended,  in  that  it  constituted  an  unfair  method  of  competition,  the 
particular  services  rendered  by  the  band  do  not  appear  to  fall  within  the 
contemplation  of  the  Unfair  Practices  Act  which  applies  only  to  trade  and 
commerce  and  does  not  include  personal  or  professional  services  of  the 
character  under  consideration. 

“5.  The  use  of  such  a term  as  ‘midshipmen’  in  connection  with  organiza- 
tions such  as  the  above-mentioned  band  is  not  specifically  prohibited  by  law. 
However,  in  the  event  the  use  of  that  term  to  describe  a band  is  for  the 
purpose  [P.  15]  of  perpetrating  a fraud  or  does  result  in  a fraud  upon 
the  public  or  others,  prosecution  would  lie  against  the  persons  responsible. 
It  would  be  necessary  in  such  event  to  establish  by  evidence  that  fraud  is 
contemplated  or  has  been  perpetrated  before  any  action  could  legally  be 
taken.  There  is  no  evidence  to  this  effect  in  the  above  case  unless  it  could 
be  held  that  patrons  were  deceived  by  the  advertisement  into  believing  that 
the  band  was  in  fact  composed  of  midshipmen  from  the  United  States  Naval 
Academy,  and  relying  upon  this  alleged  fact  attended  a performance  and  were 
thus  defrauded.  This  fact  would  be  extremely  difficult  to  establish,  and 
any  criminal  action  for  fraud  would  have  to  be  supported  by  the  testimony 
of  a person  defrauded.  While  the  term  ‘midshipmen’  applies  in  the  United 
States  only  to  members  of  the  Naval  Academy,  as  stated  herein,  where  other 
than  such  persons  use  that  term  there  would  be  no  legal  basis  for  enjoining 
its  use  except  where  fraud  or  some  other  improper  purpose  is  intended. 

“6.  In  view  of  the  foregoing,  there  appears  to  be  no  action  that  the  Navy 
Department  may  legally  take  under  the  present  conditions  which  would  result 
in  preventing  the  band  described  as  ‘Lester  Cole  and  his  Midshipmen’  from 
using  that  term  or  from  wearing  the  uniform  of  midshipmen  while  actually 
engaged  in  a performance  in  the  nature  of  a theatrical  performance.  It 
would  be  otherwise,  however,  if  the  band  were  merely  providing  music  as  for 
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dancing  and  were  not  a part  of  a stage  performance,  or  acted  in  a manner 
that  might  bring  discredit  or  reproach  upon  the  naval  service;  but  fuiling 
these  circumstances,  criminal  action  would  be  futile  in  all  probability. 

“7.  Evidence  of  misrepresentation  or  even  of  actual  deception  In  this  case 
appears  to  be  lacking,  so  that  it  is  a matter  of  reasonable  doubt  that  the 
Department  would  benefit  even  by  addressing  a letter  to  the  management  of 
the  organization  in  question.  However,  should  there  be  evidence  that  the 
members  of  the  above-mentioned  band  and  wearing  the  uniform  of  midship- 
men for  purposes  other  than  a performance  in  the  nature  of  a theatrical 
performance  either  on  the  stage  or  in  a motion-picture  film,  or  that  the  band 
is  holding  itself  out  as  an  oflicial  Naval  Academy  band,  or  that  the  members 
of  the  band  while  wearing  the  uniform  of  midshipmen  conduct  themselves  in 
a manner  tending  to  bring  discredit  or  reproach  to  the  naval  service,  further 
recommendation  should  be  made  to  the  Navy  Department  with  a view  to 
instituting  such  proceedings  as  may  be  desirable.” 

(File:  QD5/JJ55-3  (370329),  Apr.  26,  1937.) 


[P.  16]  WITNESSES  : accused — self-incrimination  ; voluntary  testimony — 

STRIKING  FROM  RECORD;  EVIDENCE — INSUFFICIENT;  BIGAMY. 

Accused,  who  was  on  trial  by  general  court  martial  for  bigamy,  was  at  his  own 
request  duly  sworn  as  a witness  in  his  own  behalf.  With  one  exception  no 
objection  was  raised  to  questions  asked  him  or  to  the  answers  which  he  made. 
Following  his  examination,  his  counsel  withdrew  from  the  case  and  was  replaced 
by  another.  The  new  counsel  for  the  accused  immediately  “made  a motion  to 
strike  out  all  the  previous  testimony  of  the  accused  while  he  was  a witness  in 
his  own  defense  and  stated  that  the  accused  was  placed  on  the  stand  at  the 
request  of  his  former  counsel,  who  had  advised  him  to  take  this  step,  and  that 
he,  the  present  counsel  for  the  accused,  would  not  have  advised  such  a step,  and 
believed  that  such  course  was  prejudicial  to  his  case.”  The  court  then  asked 
the  accused  if  he  personally  desired  this  testimony  stricken  from  the  record.  The 
reply  being  in  the  affirmative,  the  court  sustained  the  motion  and  directed  that 
the  testimony  given  by  the  accused  while  on  the  stand  in  his  own  behalf  be 
stricken  from  the  record. 

While  the  accused  has  an  absolute  privilege  not  to  testify,  once  having  elected 
to  take  the  stand  in  his  own  behalf  he  occupies  the  same  status  as  any  other 
witness  (sec.  464,  N.  C.  & B.,  1923).  This  includes  being  subjected  to  cross- 
examination  (Naval  Digest,  1916,  “Witnesses,”  par.  5,  p.  646).  Nor  may  he  com- 
plain if  considerable  latitude,  or  even  wider  latitude  than  is  given  ordinary 
witnesses  is  allowed  on  such  cross-examination,  which  may  include  questions 
such  as  would  be  asked  any  other  witness  (Underhill’s  Criminal  Evidence,  4th  ed., 
sec.  139).  The  action  of  the  court  in  sustaining  the  motion  made  by  the  counsel 
for  the  accused  to  strike  from  the  record  the  testimony  given  by  the  accused 
while  a witness  in  his  own  behalf  and  at  his  own  request,  because  the  testimony 
given  tended  to  prejudice  his  case,  is  an  innnovation  in  the  law  of  evidence  as 
well  as  court-martial  procedure.  Accordingly,  held  that  the  ruling  of  the  court 
was  in  error. 

Further  held  that,  with  the  testimony  of  the"  accused  stricken  from  the  record, 
no  competent  evidence  remained  to  support  the  fact,  essential  to  the  offense,  that 
the  accused  had  a wife  living  at  the  time  he  married  another.  With  such  an 
omission,  proof  of  the  specification  necessarily  failed.  The  findings  and  sentence 
having  been  disapproved  by  the  convening  authority  for  reasons  stated  in  his 
action,  the  Judge  Advocate  General,  with  the  approval  of  the  Secretary  of  the 
Navy,  held  that  the  action  of  the  convening  authority  was  legal  (File:  MM- 
Hubbard,  Frederick  G/A17-20  ( 370402),  Apr.  15  and  23,  1937). 


[P.  17]  WITNESSES:  accused — weight  of  testimony;  function  of  court; 

ACQUITTAL  DISAPPROVED. 

An  enlisted  man  was  tried  by  general  court  martial  and  acquittal  of  “Scanda- 
lous conduct  tending  to  the  destruction  of  good  morals,”  two  specifications  under 
the  charge  alleging  offenses  in  the  nature  of  extortion.  The  principal  witnesses 
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were  two  men  of  whom  money  was  allegedly  demanded  and  the  accused,  who 
allegedly  demanded  the  money.  The  testimony  was  directly  contradictory,  and 
it  was  apparent  that  either  the  testimony  of  the  accused  or  that  of  the  two 
witnesses  against  him  was  false.  The  testimony  of  the  two  alleged  victims  was 
complete  and,  if  accepted  by  the  court  at  its  value,  would  have  fully  justified  the 
court  in  finding  each  specification  proved  and  the  accused  guilty  of  the  charge. 
The  court  itself  apparently  discounted  the  testimony  of  the  accused  to  some 
extent,  since  it  subjected  him  to  a rigorous  examination.  However,  the  Judge 
Advocate  General  remarked  that  the  court,  after  weighing  the  evidence  and 
seeing  the  witnesses,  manifestly  believed  the  accused  rather  than  the  two  prin- 
cipal witnesses  against  him  and  that,  under  such  circumstances,  it  could  only 
acquit.  It  was  accordingly  the  opinion  of  the  Judge  Advocate  General  that  the 
proceedings,  findings,  and  acquittal  were  legal.  The  Secretary  of  the  Navy 
approved  the  proceedings,  subject  to  the  remarks  of  the  Judge  Advocate  General, 
but  disapproved  the  findings  and  acquittal,  as  he  believed  that  they  resulted  in  a 
miscarriage  of  justice  (File:  MM-Cummings,  Claude  D/A17-20  (370226),  Apr. 
23  and  29,  1937,  citing  sec.  526,  N.  0.  & B.,  1923,  and  C.  M.  O.  7,  1930,  pp.  15-17). 


WITNESSES : cross-examination — scope  of  ; integrity  of  witness  impugned. 

In  reviewing  the  record  of  proceedings  of  a general  court  martial,  the  Judge 
Advocate  General,  with  the  approval  of  the  Acting  Secretary  of  the  Navy, 
remarked : 

“*  * * Several  instances  are  noted  in  the  cross-examination  of  the 

judge  advocate,  when  testifying  as  a witness  for  the  prosecution,  in  which 
the  counsel  for  the  accused  in  the  opinion  of  this  office,  exceeded  the  bounds 
of  propriety.  While  counsel  is  expected  to  use  all  legal  and  proper  means 
at  his  disposal  in  conducting  the  defense,  and  a wide  latitude  is  allowed  him 
in  a cross-examination,  he  should  not  propound  questions,  though  they  may 
be  legal,  which  are  improper  as  tending  to  impugn  the  integrity  of  the 
witness  when  no  basis  for  such  action  appears  in  the  record.” 

(File:  MM-Tenney,  John  E/A17-20  (370118),  Apr.  15  and  23,  1937). 

C.  M.  O.  5—1937 

[P.  2]  Lieutenant  (Junior  Grade)  Willis  O.  Johnson,  U.  S.  Navy,  was  tried 
by  general  court  martial  convened  on  board  the  U.  S.  S.  Oglala,  on  March  8,  1937, 
by  order  of  the  commander  Minecraft,  Battle  Force,  United  States  Fleet,  and 
was  convicted  of  the  following  charges:  (I)  “Drunkenness,”  and  (II)  “Conduct 
unbecoming  an  officer  and  a gentleman.”  He  was  sentenced  to  be  dismissed 
from  the  United  States  naval  service. 

All  of  the  members  of  the  court  “strongly”  recommended  clemency  “in  consid- 
eration of  the  mitigating  circumstances  shown  by  the  evidence  to  have  existed 
in  connection  with  the  offense  set  out  in  the  specification  of  charge  II,  and  of 
the  absence  of  evil  motive  believed  by  the  court  to  have  existed  in  connection 
with  that  offense,  and  in  view  of  the  previous  excellent  record  of  the  accused 
and  his  conduct  under  conditions  simulated  to  battle,  as  reported  by  his  com- 
manding officer  on  5 November,  1931.” 

On  April  6,  1937,  the  convening  authority  approved  the  proceedings  and  find- 
ings, subject  to  certain  remarks  concerning  an  error  in  procedure  which,  how- 
ever, was  considered  not  prejudicial  to  the  accused.  He  approved  the  sentence 
but,  in  view  of  circumstances  in  the  case  which  “somewhat  lessened”  the  serious- 
ness of  charge  II,  the  excellent  record  of  the  accused  and  the  unanimous  recom- 
mendation to  clemency,  he  “strongly”  recommended  that  the  sentence  of  dis- 
missal be  mitigated  to  the  loss  of  150  numbers  in  grade. 

On  April  30,  1937,  the  Judge  Advocate  General  recommended  that  the  proceed- 
ings and  findings  on  charge  II  and  the  specification  thereunder  be  set  aside  (for 
reasons  see  post,  pp.  5-6).  He  held  that  the  proceedings  and  findings  on  charge 
I and  the  specification  thereunder,  the  sentence,  and  the  action  of  the  convening 
authority  thereon,  were  legal,  subject  to  certain  remarks  concerning  an  irregu- 
larity in  procedure.  (See  post,  p.  7.) 
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On  May  4,  1937,  the  Chief  of  the  Bureau  of  Navigation  remarked  as  follows : 

“1.  This  case  is,  in  reality,  the  byproduct  of  an  unfortunate  incident, 
which  was  attended  with  considerable  undesirable  publicity.  That  the  ac- 
cused was  in  no  way  directly  connected  with  this  incident  is  apparent.  The 
only  connection  is  that  on  the  day  previous  the  accused  had  been  in  company 
with  one  of  the  parties  to  the  incident  and  that  during  the  investigation  the 
accused  was  drawn  into  the  case.  The  accused  assisted  the  investigation  of 
the  ‘Copping  incident’  to  the  fullest  and  the  attached  case  is  the  result  of 
the  statements  made  by  the  accused  willingly  and  freely  in  his  effort  to 
cooperate  with  the  authorities  in  order  that  circumstances  regarding  the 
affair  might  be  [P.  3]  cleared  up  and  in  order  that  his  relation  thereto 
might  be  explained. 

“2.  It  is  noted  that  Lieutenant  (jg.)  Willis  O.  Johnson,  U.  S.  Navy, 
was  convicted  of  being  under  the  influence  of  intoxicating  liquor  and  inca- 
pacitated for  the  proper  performance  of  his  duty.  There  was  no  public 
scandal  or  disgrace  involved,  insofar  as  the  accused  is  concerned.  lie  was 
most  of  the  time  several  miles  away  from  any  place  where  he  may  have 
been  called  upon  to  perform  duty  and,  as  a matter  of  fact,  he  was  not  called 
upon  to  perform  any  duty.  The  accused  returned  aboard  his  own  ship 
under  his  own  power,  with  at  least  a considerable  use  of  normal  faculties 
and  at  such  hour  that  he  conceivably  might  have  been  ready  for  duty  when 
called  upon. 

“3.  It  is  recommended  that  the  proceedings  and  findings  on  charge  I and 
the  specification  thereunder  be  approved ; but  in  view  of  the  unanimous 
recommendation  for  clemency,  which  was  strongly  concurred  in  by  the  con- 
vening authority,  and  in  view  of  the  unusual  features  of  this  case,  as  indi- 
cated by  the  above  remarks,  it  is  recommended  that  the  sentence  be  mitigated 
to  a loss  of  ten  numbers.” 

On  May  6,  1937,  the  Secretary  of  the  Navy  set  aside  the  proceedings  and  find- 
ings on  charge  II  and  the  specification  thereunder  and,  in  accordance  with 
recommendation  of  the  Chief  of  the  Bureau  of  Navigation,  mitigated  the  sentence 
of  dismissal  to  the  loss  of  ten  numbers  in  grade. 


ACQUITTAL : disapproval  of — miscarriage  of  justice. 

See  “Sentence:  Remitted  in  toto  to  avoid  injustice  of  punishing  only  one  of 
several  offenders,”  post,  page  20. 


ADJUSTED  COMPENSATION : “home  service  not  with  troops”  construed. 

During  the  World  War  an  officer  of  the  Naval  Reserve  Force  served  in  the 
first  naval  district  as  aide  to  the  naval  force  commander,  organizing  section 
bases  and  coast  patrol  with  occasional  trips  on  a naval  vessel  to  section  bases 
for  inspection  purposes,  and  as  aide  to  the  Chief  of  Staff,  his  duties  consisting 
primarily  of  organizing  training  stations  and  similar  activities,  including  the 
command  of  the  district  headquarters  armed  guard.  Held  that  the  foregoing 
duties,  being  primarily  of  an  administrative  character,  did  not  constitute  service 
with  troops  within  the  meaning  of  the  World  War  Adjusted  Compensation  Act 
of  May  19,  1924  (sec.  202  (e)  ; 43  Stat.  122;  38  U.  S.  C.  602  (e)  ; File : 00/L13-2 
(23)  (370428),  May  22,  1937,  citing  Navy  Dept.  File  29460-5  [P.  4]  Aug.  1, 

1924;  C.  M.  O.’s,  8,  1925,  p.  8,  1,  1928,  p.  20,  6,  1931,  p.  18,  3,  1932,  p.  13,  6,  1936, 
p.  3,  8,  1936,  p.  5 and  10,  1936,  p.  2). 


ADVERTISING : commercial — use  of  photograph  of  naval  uniform. 

An  advertising  firm  contemplated  using  in  a cigarette  advertisement  on  the 
back  cover  of  certain  magazines  a four-color  photograph  of  an  operatic  star  m 
the  uniform  of  a lieutenant  of  the  U.  S.  Navy,  depicting  his  role  in  Madam 
Butterfly.”  Held  that  there  is  no  law  prohibiting  the  use  of  a reproduction  such 
as  contemplated  under  these  circumstances,  nor  has  the  Navy  Department  any 
objection  thereto  (File:  JJ55-3/A&-10  (370503),  May  11  and  22,  1937). 
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ALLOWANCES : rental — termination  of,  upon  death  of  dependent. 

Where  an  officer  on  active  duty  whose  wife  died  on  foreign  station  requested 
that  his  pay  account  be  credited  with  rental  allowance  as  having  a dependent, 
until  such  time  as  the  remains  of  his  wife  were  transported  to  the  United  States 
and  arrived  at  the  Arlington  National  Cemetery,  Arlington,  Va.,  held  that  his 
request  must  be  denied  as  the  dependency  of  an  officer’s  wife  is  automatically 
terminated  upon  her  death  and  he  is  not  thereafter  entitled  to  payment  of  rental 
allowance  as  an  officer  having  a lawful  wife  (File:  00/L16-7  ( 370412),  May  26, 
1937,  considering  act  June  10,  1922,  secs.  4 and  8,  42  Stat.  627  and  629  ; 37  U.  S.  C. 
8 and  12;  and  Act.  Comp.  Gen.  MS  dec.,  May  19,  1925,  A-2805). 


APPROPRIATIONS : availability  of,  for  dredging  berth  occupied  by  naval 

RESERVE  TRAINING  VESSEL. 

Held  that  there  are  no  funds  legally  available,  either  under  appropriation  for 
the  Naval  Reserve  or  any  other  existing  naval  appropriation,  to  cover  the 
cost  of  dredging  the  berth  occupied  by  the  U.  S.  S.  Eagle  No.  27  (the  training 
vessel  for  the  Connecticut  Battalion  of  Naval  Reserves  and  for  the  Yale  Naval 
R.  O.  T.  C.  Unit),  at  Heaton’s  Wharf,  New  Haven,  Conn.,  which  is  a privately 
owned  wharf  used  by  said  vessel,  without  charge,  under  a revocable  license 
(File:  PE27/N22  (370409),  May  5,  1937). 


APPROPRIATIONS : deficiency — authority  to  create,  for  transportation  of 

HOUSEHOLD  EFFECTS  AND  FREIGHT.  “TRANSPORTATION”  CONSTRUED. 

Section  3679,  Revised  Statutes,  as  amended  (31  U.  S.  C.  665)  prohibits  any 
Government  department  from  making  expenditures  in  any  one  fiscal  year  in 
excess  of  appropriations  made  by  Congress  for  that  fiscal  year,  or  involving  the 
Government  in  any  contract  or  other  obligation  for  the  future  payment  of  money 
in  excess  of  appropriations,  unless  such  contract  or  obligation  is  authorized  by 
law.  It  has  been  held  by  the  Attorney  General  and  the  accounting  officers  that 
this  [P.  5]  general  prohibition  is  subject  to  the  exception  contained  in  section 
3732,  Revised  Statutes,  as  amended  (41  U.  S.  C.  11),  which  authorizes  the  heads 
of  the  War  and  Navy  Departments  to  purchase  or  contract  “for  clothing,  sub- 
sistence, forage,  fuel,  quarters,  transportation,  or  medical  and  hospital  supplies, 
which,  however,  shall  not  exceed  the  necessities  of  the  current  year”  (citing  15 
Op.  Atty.  Gen.  124 ; 15  id.  209 ; 11  Comp.  Dec.  564) . 

Question  having  been  presented  as  to  whether  the  Navy  Department  may  incur 
a deficiency  for  the  purpose  of  paying  charges  for  transportation  of  household 
effects  and  freight  during  the  current  fiscal  year,  held: 

(1)  The  term  “transportation”  as  used  in  Section  3732,  Revised  Statutes,  as 
amended,  supra,  embraces  all  necessary  transportation  of  naval  personnel  and 
supplies,  including  household  effects  of  naval  personnel  ordered  to  make  a per- 
manent change  of  station  and  otherwise  entitled  to  transportation  of  their 
household  effects  at  public  expense,  which  the  Secretary  of  the  Navy  may  deter- 
mine necessary  in  the  public  interest  in  a fiscal  year. 

(2)  The  Secretary  of  the  Navy  may  legally  authorize  the  creation  of  a de- 
ficiency under  the  appropriation  “Maintenance,  Bureau  of  Supplies  and  Ac- 
counts,” subheads  “Packing  and  transportation  of  household  effects”  and  “Trans- 
portation of  freight,”  for  the  purpose  of  paying  transportation  charges  for  trans- 
portation of  household  effects  and  freight  in  excess  of  the  appropriation  provided 
for  those  purposes  during  the  current  fiscal  year,  provided,  that  any  deficiency 
so  incurred  shall  not  exceed  the  necessities  of  the  current  year,  as  determined 
by  the  Secretary  of  the  Navy  (File:  Ll-1  (1937)/EN9  (370430),  considering  also 
act  Mar.  23,  1910,  10  U.  S.  C.  821,  authorizing  transportation*  of  household  effects 
of  Army  personnel,  made  applicable  to  naval  personnel  by  act  of  May  18,  1920, 
34  U.  S.  C.  896). 
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CHARGES  AND  SPECIFICATIONS:  specification  defective,  failing  to  allege 
offense;  conduct  unbecoming  an  officer  and  a gentleman. 

An  officer  was  convicted  by  general  court  martial  of  two  charges,  the  second 
of  which  was  “conduct  unbecoming  an  officer  and  a gentleman.”  The  specification 
under  this  charge  alleged  that  he  did  in  a hotel  room  “wilfully  and  knowingly 
and  in  an  indecent  and  ungentlem<anly  manner”  lie  on  a bed,  together  with  another 
officer’s  wife  who  was  then  and  there  clad  in  a scanty  bathing  costume,  “thereby 
exhibiting  a disregard  of  his  moral  obligations  as  an  officer  and  a gentleman.” 
In  his  action  on  this  case  the  Judge  Advocate  General  remarked  : 

“*  * * words  ‘in  an  indecent  and  ungentlemanly  manner’  are  mere 

conclusions  of  the  pleader  and  contributed  [P.  6]  nothing  toward  describ- 
ing the  nature  of  the  acts  of  the  accused.  Naval  Courts  and  Boards,  Section 
198.  The  act  of  the  accused  in  lying  on  a bed  with  a married  woman  not  his 
wife  and  who  was  at  the  time  clad  in  a scanty  bathing  costume  might  not 
in  itself  be  an  offense.  The  gist  of  the  specification  contained  in  the  words 
‘thereby  exhibiting  a disregard  of  his  moral  obligations  as  an  officer  and  a 
gentleman,’  therefore  is  unsupported  by  any  fact  alleged  (C.  M.  O.  1,  1933,  5). 
A similar  act  conceivably  might  have  been  done  with  propriety  at  some  other 
place,  such  as  on  the  hotel  porch,  in  the  lobby,  or  on  the  nearby  beach.  If 
acts,  which  would  commonly  be  considered  indecent  or  ungentlemanly  under 
any  circumstances,  were  committed  at  the  time  the  accused  did  the  act 
alleged,  or  had  the  accused  acted  with  indecent  intent,  such  facts  should 
have  been  alleged.  It  is  noted  that  in  this  case  the  evidence  shows  that 
during  the  time  the  accused,  who  was  clothed,  was  lying  on  the  bed  in  ques- 
tion, the  lights  were  on  and  that  the  woman’s  husband  was  in  the  next  room, 
and  during  part  of  this  time  a third  person  was  in  the  same  room  with  the 
accused;  and  the  elements  of  anything  resembling  a public  scandal  were 
lacking. 

“In  the  opinion  of  this  office,  the  specification  preferred  under  charge  II 
does  not  allege  on  its  face  facts  which  constitute  a violation  of  law,  regula- 
tion, or  custom  so  as  to  charge  an  offense  of  which  judicial  notice  can  be 
taken  (Naval  Courts  and  Boards,  section  198).  It  is,  therefore,  recommended 
that  the  proceedings  and  findings  on  charge  II  and  the  specification  there- 
under be  set  aside.” 

Proceedings  and  findings  on  the  above  charge  and  the  specification  thereunder 
were  accordingly  set  aside  by  the  Secretary  of  the  Navy  (File:  OO-Johnson, 
Willis  O/A17-20  (370308),  April  30  and  May  6,  1937 ; for  other  facts  in  this  case 
see  supra,  p.  2). 


CLAIMS  : private  property  damaged  by  naval  vessels. 

A United  States  destroyer  squadron  proceeding  in  column  at  a speed  of  23  knots 
past  Rock  Bay,  Vancouver,  British  Columbia,  caused  a heavy  wash  ashore;  the 
action  of  this  wash  ashore  damaged  several  privately  owned  log  booms  and  caused 
considerable  other  damage ; the  commander  of  the  destroyer  squadron  stated  that 
he  did  not  see  any  logging  camps  in  the  vicinity  or  speed  would  have  been  reduced 
to  10  knots  or  less  when  passing.  Held  that  the  destroyer  squadron  was  respon- 
sible for  the  damage  under  the  act  of  December  28, 1922  (42  Stat.  1066 ; 34  U.  S.  C. 
599;  File:  L11-15/QM  (360914),  May  13,  1937). 


CLAIMS : SALVAGE — compensation  for  maintaining  marker  indicating  location 

OF  NAVY  AIRPLANE  SUNK  AT  SEA. 

A U.  S.  Navy  airplane,  while  attempting  to  take  off  at  Acapulco,  Mexico,  was 
damaged  and  sank  in  about  28  fathoms  of  [P.  7]  water.  Question  presented  as 
to  whether  compensation  may  be  paid  to  a resident  of  Mexico  for  installing  and 
maintaining  a marker  indicating  the  position  of  the  plane  in  Acapulco  Harbor. 
Held  that  there  is  no  provision  of  law  which  authorizes  the  Navy  Department  to 
compensate  individuals  for  service  of  this  character ; the  only  way  in  which  com- 
pensation may  be  made  is  through  enactment  of  a special  bill  by  Congress  making 
an  appropriation  for  that  purpose  (File:  A4-5  (5)  (370119-1),  May  17, 1937). 
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COURTS  MARTIAL : place  op  meeting. 

A precept  ordered  a general  court  martial  to  convene  on  board  the  U.  S.  S. 
Oglala;  the  record  of  proceedings  showed  that  on  the  second  day  of  the  trial  the 
court  convened  at  the  Navy  Young  Men’s  Christian  Association,  Navy  Yard,  Pearl 
Harbor,  T.  H. ; there  was  nothing  in  the  record  to  show  that  this  change  of  place 
of  meeting  was  authorized.  Held  that  the  convening  of  the  court  of  its  own 
authority  at  a place  other  than  that  specified  by  the  convening  authority,  while 
irregular,  being  in  disregard  of  the  precept,  did  not  invalidate  the  proceedings 
(File:  OO-Johnson,  Willis  0/A17-20  (370308),  Apr.  30  and  May  6,  1937,  citing 
sec.  600,  N.  0.  & B.,  1923). 


DESERTERS : apprehension  of — refusal  of  federal  and  state  officers  to 

FURNISH  INFORMATION  FROM  RECORDS. 

The  New  York  State  Unemployment  Insurance  Law  (sec.  524,  Laws  of  New 
York,  1935,  C.  408,  sec.  1,  amended  by  Laws  of  1936,  C.  117,  sec.  9) , prohibiting 
the  disclosure  of  information  received  from  employers  or  employees,  is  construed 
by  the  executive  director  of  the  Division  of  Placement  and  Unemployment  Insur- 
ance of  the  Department  of  Labor  of  the  State  of  New  York  as  not  permitting  him 
to  furnish  the  Navy  Department  with  the  present  address  of  a deserter  at  large 
(Letter  from  executive  director,  Div.  Placement  and  Unemployment  Ins.,  New 
York  Dept.  Labor,  to  Chief  of  Bu.  Nav.,  Mar.  29,  1937,  Navy  Dept.  File:  MM- 
Green,  Chas.  F/A17-20  (370409),  Apr.  26,  1937). 

The  Social  Security  Board  regards  as  confidential  information  which  is  fur- 
nished in  connection  with  applications  filed  by  individuals  with  the  Board,  and 
has  adopted  a policy  of  refraining  from  supplying  such  information  in  all  cases. 
Pursuant  to  this  policy,  the  Board  declines  to  furnish  the  Navy  Department  with 
information  concerning  the  present  address  of  a deserter  at  large  ( Social  Secur- 
ity Board  to  Judge  Advocate  General,  May  8,  1937,  Navy  Dept.  File : MM-Green, 
Chas.  F/A17-20  (370409)). 

The  Judge  Advocate  General  knows  of  no  legal  action  that  may  be  taken  to 
compel  either  the  Social  Security  Board  or  the  New  York  State  authorities  to 
furnish  the  Navy  Department  [P.  8]  with  the  address  of  a deserter  at  large. 
In  this  connection  remarked  that  the  Federal  statute  which  makes  it  an  offense 
to  harbor  or  conceal  or  refuse  to  give  up  any  person  who  is  a deserter  from  the 
naval  service  (sec.  42,  Criminal  Code,  35  Stat.  1097,  18  U.  S.  C.  94;  art.  1706, 
Navy  Regs.,  1920)  has  been  judicially  construed  as  not  contemplating  the  mere 
concealment  of  information  where  no  positive  act  of  assistance  is  rendered  (citing 
Firpo  v.  United  Slates,  261  Fed.  850;  File : MM-Green,  Chas.  F/A17-20  (370409), 
May  21,  1937,  J.  A.  G.). 


DIVORCE : validity  of — jurisdiction  of  navy  department  to  determine. 

The  Navy  Department  has  no  jurisdiction  to  determine  the  validity  of  a divorce 
which  has  been  granted  by  any  court,  this  being  a matter  for  determination  at 
the  instance  of  the  aggrieved  party  in  a proper  court  in  the  United  States.  How- 
ever, remarked  that  the  courts  of  the  United  States  have  held  that  divorces 
granted  in  Mexico,  where  neither  of  the  parties  involved  has  acquired  general 
residence,  are  without  validity  so  as  to  change  the  status  of  the  parties  when 
any  question  arises  affecting  the  legality  of  such  proceedings  (citing  Cover  v. 
Mattingly,  1 S.  C.  D.  C.  (N.  S.)  218). 

In  a specific  case  suggested  that  the  validity  of  a Mexican  divorce  granted  to  a 
member  of  the  naval  service  is  a matter  for  the  consideration  of  a State  court 
in  a proceeding  instituted  by  the  other  party ; in  the  event  a court  in  the  United 
States  should  finally  declare  such  divorce  invalid,  the  Navy  Department  should 
give  full  effect  to  such  determination  (File : MM./P7  (370430),.  May  12,  1937). 


EVIDENCE,  DOCUMENTARY:  rules  of  procedure  for  courts  martial,  (a) 
authentication;  (b)  hearsay — duty  of  court  to  exclude;  (c)  entries  in 

REGULAR  COURSE  OF  BUSINESS  ; ( d ) PREJUDICIAL  ERROR. 

An  enlisted  man  was  convicted  by  summary  court  martial  of  absence  over  leave. 
After  the  prosecution  had  established  the  absence  and  duration  thereof,  accused 
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who  was  without  counsel  took  the  stand  as  a witness  in  his  own  behalf,  admitted 
the  absence,  and  pleaded  as  a defense  that  he  had  suffered  a lapse  of  memory. 

(a)  To  rebut  the  defense  set  up  by  the  accused,  the  recorder  offered  in  evidence 
certain  documents,  but  made  no  effort  to  establish  their  genuineness,  as  was  re- 
quired by  Naval  Courts  and  Boards,  1923  (sec.  386).  Since  the  documents  did 
not  appear  to  be  under  official  seal  and  did  not  contain  a recital  of  the  official 
title  of  the  person  signing,  held  that  no  presumption  was  raised  as  to  their  gen- 
uineness and  that  it  was  incumbent  upon  the  recorder  to  establish  their  identity 
and  authenticity,  following  the  procedure  outlined  in  Naval  Courts  and  Boards, 
1923  (sec.  856). 

LP.  9]  (&)  Certain  of  the  above  documents  consisted  of  letters  signed  by  the 
officer  in  charge  of  a naval  recruiting  station,  reporting  statements  made  by 
various  witnesses  to  an  officer  detailed  to  investigate  the  circumstances  attending 
accused’s  return.  Held  that  this  evidence  was  clearly  hearsay,  was  detrimental 
to  the  accused,  and  should  not  have  been  introduced;  and  that,  although  no 
objection  was  made  by  the  accused  to  its  introduction,  it  was  the  duty  of  the 
court,  of  its  own  initiative,  to  reject  it  (citing  C.  M.  O.  4,  1932,  p.  19). 

The  accused  in  this  same  case  introduced  an  ex  parte  certificate  of  a physician. 
Held  that  being  hearsay,  this  document  was  inadmissible  (sec.  388,  N.  C.  & B., 
1923)  ; and  that  it  was  the  duty  of  the  recorder  to  object  to  the  introduction 
thereof  and  the  duty  of  the  court  of  its  own  initiative  to  reject  it  when  offered 
(citing  C.  M.  O.  4,  1932,  p.  19). 

(c)  Another  document,  introduced  by  the  recorder,  was  an  official  letter  from 
a naval  medical  officer  reporting  the  results  of  a medical  examination  of  the 
accused  made  at  the  time  of  his  return.  Held  that  so  much  of  this  letter  as  per- 
tained to  facts  recorded  at  the  time  was  admissible  as  an  entry  made  in  the 
regular  course  of  business  (citing  act  June  20,  1936,  49  Stat.  1561;  28  U.  S.  C., 
Supp.  695)  ; but  that  certain  parts  consisting  of  pure  conjecture  on  the  part  of 
the  reporting  officer  should  have  been  excluded  (citing  C.  M.  O.  1,  1934,  p.  3,  and 
10,  1935,  p.  9). 

(d)  However,  there  was  sufficient  evidence  aside  from  that  which  should  have 
been  excluded  to  sustain  the  finding  of  guilty.  Sentence  accordingly  held  legal 
(File : MM-Sibley,  Walter  H/A17-21  (370331),  Mar.  31  and  May  25,  1937). 


EXAMINATIONS : physical,  of  applicants  for  service  pensions — assistance 

RENDERED  BY  OTHER  GOVERNMENT  AGENCIES. 

Construing  sections  4756  and  4757,  Revised  Statutes,  as  amended  (38  U.  S.  C. 
229  and  230),  providing  for  the  allowance  of  pensions  to  former  enlisted  men 
with  specified  length  of  service,  held  that  the  physical  examinations  of  applicants 
for  such  pensions  may  legally  be  conducted  by  Veterans’  Administration  facili- 
ties, it  appearing  that  applicants  frequently  reside  at  places  far  removed  from 
naval  medical  facilities  and  that  the  authorized  pensions  generally  involve  small 
amounts.  Statutory  authority  for  the  performance  of  such  services  by  other 
agencies  of  the  Government,  upon  request  of  the  Navy  Department,  is  found  in 
the  act  of  March  4,  1915,  as  amended  by  act  of  June  30,  1932  (47  Stat.  417 ; 31 
U.  S.  C.  6S6 ; File  LV/P2-5  (350828),  Dec.  23,  1936,  citing  13  Comp.  Gen.  234,  as 
to  payment  for  such  services  ; see  also  C.  M.  O.  7,  1935,  pp.  6-7). 

[P.  10]  The  foregoing  opinion  of  the  Navy  Department  was  concurred  in 
by  the  Administrator  of  Veterans’  Affairs,  who  regarded  the  question  as  not 
free  from  doubt,  but  concluded  that  the  act  of  March  4,  1915,  as  amended, 
supra,  “should  be  liberally  construed  in  order  to  achieve  cooperative  results 
intended  by  this  legislation”  (Adin.  Vet.  Affairs  to  Sec.  Navy,  May  5,  1937, 
Navy  Dept  File:  LV/P2-5  ( 350828-1)). 

(In  this  connection  see  Changes  in  Navy  Regulations  No.  18,  February  11, 
1937,  which  made  the  following  addition  to  article  1540  ( 3),  on  this  subject: 
‘ In  cases  where  naval  facilities  are  not  available,  examinations  may  be  made 
by  the  Veterans’  Administration,  War  Department  or  Public  Health  Service.”) 
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JURISDICTION : naval  reservations  ; compulsory  liability  insurance  and 

TAX  LAWS  OF  STATE — APPLICATION  TO  PRIVATELY  OWNED  AUTOMOBILES  GARAGED 

AT  NAVY  YARD. 

Question  presented  as  to  the  application  of  certain  Massachusetts  statutes  to 
privately  owned  vehicles  customarily  garaged  by  naval  personnel  at  their 
quarters  within  the  Navy  Yard  reservation. 

One  of  the  statutes  related  to  compulsory  liability  insurance,  pursuant  to 
which  the  Commissioner  of  Insurance  established  a general  classification  of 
risks,  which  classification  provided  in  part: 

“Motor  vehicles  principally  garaged  on  or  within  any  tract  of 
land  * * * owned  by  or  ceded  to  the  United  States  Government  shall 

be  deemed  and  considered  to  be  principally  garaged  in  the  city  or  town 
within  the  boundaries  of  which  such  tract  is  situated  and  within  the 
rating  territory  that  includes  such  city  or  town.” 

It  appeared  that  automobiles  garaged  at  the  Boston  Navy  Yard  had  pre- 
viously been  classified  with  those  garaged  outside  the  State;  but  that  the 
above  classification,  established  by  order  of  a new  commissioner,  resulted  in 
the  automobile  of  a naval  officer  being  classified  with  those  garaged  in  the 
territory  that  included  the  city  of  Boston,  thereby  subjecting  it  to  the  higher 
rate  applying  to  that  territory;  that  the  officer  filed  an  action  in  the  Supreme 
Judicial  Court  of  Massachusetts  requesting  relief  from  the  above-quoted  order, 
contending  that  it  was  beyond  the  commissioner’s  power  to  make  such  change 
of  classification;  and  that  the  said  court,  in  an  opinion,  dated  May  1,  1935, 
upheld  the  commissioner’s  action,  remarking  that — 

“In  general,  an  automobile  principally  garaged  on  land  owned  by  the 
United  States  will  be  subject  to  the  same  risk  of  accident  on  the  public 
wyays  as  one  principally  garaged  on  land  of  some  adjoining  proprietor. 
A classification  which  establishes  the  same  rate  for  both  cannot  be  deemed 
unjust,  unreasonable  [P.  11]  or  discriminatory”  ( Schlabach  v.  Commis- 
sioner of  Insurance,  195  N.  E.  887). 

A court  of  competent  jurisdiction  having  thus  ruled  adversely  to  the  peti- 
tioner, remarked  that  the  matter  would  appear  to  be  concluded  by  such  ruling, 
no  appeal  having  been  taken  so  far  as  shown  by  the  papers  in  the  case. 

Another  Massachusetts  statute  provided  in  part: 

“There  shall  be  assessed  and  levied  in  each  calendar  year  on  each 
motor  vehicle  registered  under  the  provisions  of  chapter  ninety,  and 
customarily  kept  within  the  commonwealth,  for  the  privilege  of  operating 
such  motor  vehicle  upon  the  highways  during  such  year,  an  excise  tax 
upon  the  value  thereof  * * *”  (Gen.  Laws  of  Mass.  (Ter.  Ed.)  G.  60A, 

sec.  1). 

Construing  this  statute,  it  was  held  by  the  Attorney  General  of  Massachusetts 
that  if  vehicles  of  Government  personnel  are  “customarily  kept”  on  Govern- 
ment reservations  “the  statute  makes  no  provision  for  a tax”  as  the  reserva- 
tions, being  within  the  exclusive  jurisdiction  of  the  United  States,  could  not 
be  said  to  be  “within  the  Commonwealth,”  as  those  words  were  used  in  the 
statute. 

Thereafter,  by  another  statute  (acts  of  Mass.  1936,  C.  384),  the  following 
provision  was  enacted: 

“Except  as  hereinafter  provided,  there  shall  be  assessed  and  levied  in 
each  calendar  year  on  every  motor  vehicle  registered  under  the  provisions 
of  chapter  ninety  for  the  privilege  of  such  registration,  an  excise  tax 
measured  by  the  value  thereof,  as  hereinafter  defined  and  determined 
* * (Note. — By  other  provisions  of  the  Massachusetts  laws,  penal- 

ties are  imposed  for  operating  motor  vehicles  in  the  State  without  regis- 
tration.) 

No  reported  case  has  been  found  in  which  this  statute  has  been  construed 
by  either  a Federal  or  State  court.  However,  the  director  of  local  taxation, 
department  of  corporation  and  taxation  of  the  Commonwealth  of  Massachusetts, 
has  notified  an  officer  living  within  the  Boston  Navy  Yard  that  he  is  subject 
to  an  assessment  levied  thereunder,  as  the  language  of  the  new  act  differs 
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from  the  former  law  which  provided  only  for  an  excise  tax  to  he  levied  upon 
motor  vehicles  customarily  garaged  in  Massachusetts. 

As  to  the  legality  of  an  excise  tax  assessed  on  motor  vehicles  of  personnel 
residing  on  the  naval  reservation  and  customarily  garaged  al  their  quarters, 
held  that  the  question  involved  is  one  solely  for  judicial  determination,  ns  to 
which  a test  suit  may  be  instituted  in  the  appropriate  court  by  the  personnel 
affected,  but  concerning  which  it  is  believed  that  an  opinion  by  the  Office  of 
the  Judge  Advocate  General  of  the  Navy  would  not  be  of  any  assistance. 

[P.  12]  However,  for  information  only,  the  Judge  Advocate  General  cites  the 
following  cases  which  construe  statutes  not  identical  with  the  Massachusetts  law 
but  indicate,  in  considerable  detail,  the  distinctions  made  by  the  courts  as  to  the 
character  of  taxes  and  the  circumstances  under  which  Federal  personnel  are 
subject  thereto : 

Storaasli  v.  Minnesota  (283  U.  S.  57). — The  plaintiff  in  this  case  was  an  Army 
officer  stationed  at  Fort  Snelling  Military  Reservation,  jurisdiction  over  which, 
subject  to  certain  conditions  not  here  material,  had  been  ceded  by  the  State  to  the 
United  States.  The  Constitution  of  Minnesota  provided  that  a member  of  the 
military  forces  of  the  United  States  should  not  be  deemed  a resident  of  the 
State  as  a consequence  of  being  stationed  within  its  boundaries.  A Minnesota 
statute  requiring  registration  of  motor  vehicles,  display  of  number  plates,  etc., 
provided  that  the  vehicle  should  be  privileged  to  use  the  public  streets  and  high- 
ways upon  payment  of  specified  annual  rates,  which  were  in  lieu  of  all  other 
taxes  thereon  except  wheelage  taxes  by  municipalities,  and  which  were  measured 
generally  by  the  cost  of  vehicles  less  allowance  for  depreciation.  In  this  respect 
the  statute  corresponded  generally  to  the  Massachusetts  law  which  is  based 
primarily  on  list  price  established  by  the  manufacturer.  The  Minnesota  statute 
contained  a further  provision  that  passenger  motor  vehicles  owned  by  nonresidents 
and  properly  registered  or  licensed  under  the  laws  of  the  “country  or  State”  of 
the  owners,  might  use  the  public  streets  and  highways  of  Minnesota.  Storaasli 
did  not  register  his  personal  automobile  in  accordance  with  the  State  law,  but  did 
register  it  under  regulations  of  the  commanding  officer  of  Fort  Snelling,  paying  a 
small  fee  to  defray  the  expense  of  registration.  In  a proceeding  by  the  State  in  a 
district  court  to  collect  the  license  tax  on  his  car,  judgment  was  rendered  in 
favor  of  the  State  for  recovery  of  the  tax,  penalty,  and  costs.  In  appealing  from 
such  judgment  to  the  Supreme  Court  of  Minnesota,  Storaasli  contended  that  tho 
tax  in  question  was  a property  tax  and  that  the  State  could  not  tax  property 
located  on  the  Fort  Snelling  Reservation;  in  the  alternative,  he  contended  that 
if  the  act  levied  a privilege  tax  as  applied  to  him  it  deprived  him  of  equal  protec- 
tion of  the  law  by  imposing  upon  him  a greater  burden  than  that  laid  on  residents 
of  Minnesota  or  on  residents  of  neighboring  states.  In  affirming  the  judgment 
of  the  lower  court,  the  Supreme  Court  of  Minnesota  held  that  the  tax  was  both 
a property  and  a privilege  tax  (280  N.  W.  572) . The  Supreme  Court  of  the  United 
States  affirmed  the  decision  of  the  Minnesota  Supreme  Court  and  said : 

“This  Court,  while  bound  by  the  State  court’s  decision  as  to  the  meaning 
and  application  of  the  law,  decides  for  itself  the  character  of  the  tax,  and 
whether  as  applied  to  the  appellant  [P.  13]  it  affects  his  constitutional 
rights.  We  think  it  plain  that  the  levy  is  an  excise  for  the  privilege  of  using 
the  highways. 

“It  is  denominated  a privilege  tax.  The  car  cannot  use  the  highways 
unless  it  is  paid.  The  statute  contains  the  usual  provisions  for  registra- 
tion, issuance  and  display  of  number  plates,  &c.  Residents  of  other  States 
who  desire  to  use  the  highways  for  more  than  the  period  specified  in  certain 
sections  extending  the  privilege,  must  register  their  vehicles  and  pay  the 
same  tax  as  residents  of  Minnesota.  The  claim  that  the  State  is  attempting 
to  tax  appellant’s  property  situate  without  its  jurisdiction  cannot  be  sus- 
tained.” 

The  court  also  held  that  the  tax  did  not  violate  the  “equal  protection”  clause 
of  the  United  States  Constitution. 

State  v.  Wites  (199  Pac.  749). — In  this  case  a contractor  for  carrying  mail 
for  the  United  States  claimed  exemption  from  a State  law  making  it  unlawful  to 
operate  motortrucks  on  the  highways  without  first  obtaining  a license  therefor, 
the  fee  depending  upon  the  weight  and  capacity  of  the  truck.  Exemption  was 
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claimed  on  the  ground  that  the  fee  or  tax  could  not  lawfully  be  imposed  on  the 
Government  and  that,  as  he  was  an  instrumentality  of  the  Government  in  carry- 
ing the  mail,  the  tax  likewise  could  not  be  imposed  on  him.  The  court  said 
that  “The  single  legal  question  involved  in  this  case  is  an  interesting  one.  Al- 
though the  same  question,  based  upon  identical  facts  must  exist  in  nearly  every 
State  of  the  Union,  we  have  not  been  cited  to  a single  case  which  is  directly  in 
point,  nor  has  our  independent  search  resulted  in  finding  one.”  The  decision 
reviews  many  cases  involving  generally  the  authority  of  the  State  to  tax  Federal 
instrumentalities,  including  Johnson  v.  Maryland  (254  U.  S.  51),  wherein  it 
was  held  that  the  State  of  Maryland  could  not  require  an  employee  of  the  United 
States  Post  Office  Department  while  driving  a Government  truck  to  obtain  a 
license  to  operate  said  truck.  The  court  in  the  Wiles  case  said : 

“There  is  a wide  and  fundamental  distinction  between  that  case  and  the 
one  at  bar,  in  that  in  that  case  the  Government  owned  the  truck  and  the  per- 
son required  to  pay  the  fee  and  obtain  the  license  was  its  direct  employee, 
engaged  in  the  performance  of  his  duties,  while  here  the  person  required  to 
pay  the  license  fee  was  a simple  contractor,  a resident  of  the  State,  the 
owner  and  operator  of  the  truck  in  question,  and  engaged  in  a work  which 
was  to  be  performed  entirely  within  the  state  * * *.” 

The  court  therefore  ruled  that  the  exemption  did  not  lie. 

Tirrell  v.  Johnston  (171  A.  641). — This  case  discusses  at  great  length  the  ex- 
tent of  the  taxing  power  of  the  State  with  relation  to  Federal  instrumentalities. 
It  involved  a bill  in  equity  brought  by  Tirrell  against  the  Attorney  General  and 
[P.  14]  State  Treasurer  of  New  Hampshire  to  enjoin  them  from  prosecuting 
him  for  failure  to  pay  a State  two-cent  gasoline  road  toll  charge.  Tirrell  set 
forth  that  he  was  a United  States  rural  mail  carrier ; that  delivery  of  the  mail 
was  by  means  of  his  own  automobile  furnished  at  his  own  expense  and  for  the 
use  of  which  he  received  a governmental  allowance  of  one  cent  a mile.  In  sup- 
port of  his  refusal  to  pay  the  charge  he  advanced  the  contention  that  he  was  an 
agent  of  the  Government  and  hence  immune  from  the  tax.  The  court  in  dis- 
allowing his  claim  said  in  part : 

“The  charge  is  not  laid  because  the  gasoline  is  to  be  used  by  a Federal 
agency.  It  is,  of  course,  true  that  a discriminatory  charge,  imposed  upon 
such  grounds,  would  be  invalid.  But  there  is  no  discrimination.  The 
charge  is  not  made  because  the  plaintiff  is  to  carry  the  mail,  but  because  he 
is  to  operate  an  automobile  upon  the  highways  of  the  State.  The  plain- 
tiff, in  his  capacity  of  purchaser  of  automobile  fuel,  stands  like  any  other 
individual.  He  has  not  even  been  a purchaser  intending  to  use  the  fuel 
solely  in  the  performance  of  his  official  duties.  It  was  conceded  at  the 
argument  that  he  uses  his  car  for  private  driving  as  well  as  in  the  delivery 
of  mail. 

* * * * * * * 

“The  theory  that  property  of  a Federal  agency  is  immune  from  State 
taxation,  regardless  of  the  amount  or  nature  of  the  tax,  is  only  applicable 
to  cases  where  the  property  is  held  in  that  capacity.  The  recent  cases 
referred  to  above  seem  to  recognize  this  distinction.  Property  of  an  in- 
dividual, although  used  in  the  performance  of  a Federal  duty,  and  even 
though  essential  to  such  performance,  is  not  exempt  from  State  taxation 
because  of  the  use  made  of  it.  As  on  one  hand  it  cannot  be  taxed  because 
put  to  a Federal  use,  so,  on  the  other  hand,  it  is  not  exempt  from  taxes 
whose  incidence  depends  upon  other  factors.  In  short,  the  Federal  use 
cannot  be  taxed,  but  the  property  is  taxable.” 

On  appeal  to  the  Supreme  Court  of  the  United  States  this  decision  was 
affirmed  (293  U.  S.  533). 

State  v.  Hunt  (57  Pac.  (2d)  793,  decided  May  5,  1936). — In  this  case  the 
Supreme  Court  of  Wyoming,  on  authority  of  the  Tirrell  case,  supra,  held  that 
the  Goshen  Irrigation  District  (which  had  contractual  relations  with  the  United 
States  through  the  Secretary  of  the  Interior)  was  not  entitled  to  register  a 
motor  vehicle  without  the  payment  of  certain  prescribed  fees. 

In  connection  with  the  question  now  presented,  the  Judge  Advocate  General 
pointed  out  that  cases  which  involve  State  authority  to  levy  a tax  directly  on 
property  within  a naval  reservation  (e.  g.,  Surplus  Trading  Go.  v.  Cook , 231 
U.  S.  647)  are  distinguishable  from  the  question  presented  by  the  1936  [P.  15] 
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law  of  the  Commonwealth  of  Massachusetts,  wherein  it  is  stated  that  the  tax 
involved  is  “for  the  privilege  of  registration”;  if  the  Government  personnel 
owning  the  automobiles  do  not  desire  to  exercise  the  privilege  of  registering  them, 
no  tax  is  payable  and  they  could  presumably  operate  such  vehicles  within  the* 
limits  of  the  naval  or  other  Government  reservation  where  exclusive  jurisdiction 
has  been  ceded  to  the  United  States,  without  interference  from  any  State  officer, 
and  without  the  payment  of  any  tax  whatever ; it  is  only  when  such  personnel 
desire  to  avail  themselves  of  the  privilege  of  registration  that  they  become 
amenable  to  the  tax  (File:  N33-1/L14H  (370216),  May  15,  1937,  J.  A.  G.) 


LINE  OF  DUTY:  civil-service  preference;  “service-connected”  disabiiity 

CONSTRUED. 

Executive  Order  No.  5610  of  April  24,  1931,  amending  the  civil-service  rules, 
provides  that  applicants  for  entrance  examinations  who  are  honorably  discharged 
veterans  and  furnish  official  proof  of  the  present  existence  of  a service-connected 
disability  shall  have  ten  points  added  to  their  earned  ratings. 

When  an  enlisted  man  is  discharged  from  the  service  for  physical  disability,  in 
accordance  with  the  recommendation  of  a board  of  medical  survey,  and  no  physi- 
cal defects  were  recorded  in  his  medical  record  at  the  time  of  enlistment,  such 
disability  is  regarded  by  the  Navy  Department  as  “service  connected,”  in  the 
absence  of  evidence  that  it  existed  prior  to  his  enlistment ; so  held  as  to  “arthritis, 
chronic,  right  ankle  and  right  index  finger”  ( Sec.  Navy  to  Civil  Service  Commis- 
sion, File:  MM-Munk,  Lewis  G/P2-5  (2)  (370424),  May  24,  1937),  and  “ulcer, 
duodenum”  (Sec.  Navy  to  Civil  Service  Commission,  File:  MM-Patton,  Cornelius 
J/P2-5  (2)  (370504),  May  21,  1937).  However,  where  the  medical  record  shows 
that  the  disability  existed  prior  to  enlistment  it  is  regarded  as  not  “service  con- 
nected” ; so  held  as  to  “cicatrix,  skin,  right  leg”  ( Sec.  Navy  to  Civil  Service  Com- 
mission, File:  MM-Merkell,  Bernard  N/P2-5  (2)  (370514),  May  24,  1937;  see 
also  C.  M.  O.  3,  1937,  p.  13;  and,  for  general  rule  as  to  presumption  of  line  of 
duty,  see  C.  M.  O.’s  12,  1936,  p.  8,  and  3,  1987,  p.  12). 


LINE  OF  DUTY : res  judicata — decisions  of  veterans’  administration  as 

AFFECTING  PRIOR  DETERMINATION  BY  NAVY. 

An  enlisted  man  was  discharged  on  January  21,  1919,  on  account  of  a disability 
not  incurred  in  line  of  duty.  In  1935  he  requested  reconsideration  of  his  case  to 
the  end  that  the  records  of  the  Navy  Department  might  show  that  the  discharge 
was  due  to  disability  incurred  in  line  of  duty.  At  that  time  tjie  Navy  Department 
held  that,  in  view  of  the  length  of  time  that  had  elapsed  since  his  discharge,  the 
determination  of  the  nature  of  such  discharge  was  res  judicata  so  far  as  con- 
cerned its  records  [P.  16]  and  that,  in  any  event,  since  no  matter  was  then 
pending  before  the  Navy  Department  requiring  a determination  of  his  line  of  duty 
status,  the  request  for  reconsideration  of  the  1919  action  could  not  be  approved 
(File:  MM-Repp,  Austin  C/P2-5  (2)  (350911),  Oct.  1,  1935). 

Question  now  presented  as  to  whether  the  Navy  Department  w’ill  adhere  to  its 
decision  of  1935,  supra,  in  view  of  a decision  rendered  by  a board  of  a regional 
office  of  the  Veterans’  Administration  to  the  effect  that  the  disability  of  the  man 
concerned  was  incurred  in  service.  Held  that,  as  no  different  conditions  now 
exist,  the  Navy  Department  may  not  reconsider  the  action  previously  taken  in 
this  case;  the  fact  that  the  Veterans’  Administration  may  have  held  that  this 
disability  was  service  connected  in  connection  with  the  determination  of  a matter 
officially  before  it  does  not  change  the  above  conditions  so  far  as  concerns  the 
Navy  Department  (File:  MM-Kepp,  Austin  C/P2-5  ( 2)  (370503),  May  15,  1937). 


MISCONDUCT:  fighting;  self-defense. 

An  altercation  occurred  on  a streetcar  between  a marine  and  a Negro  civilian 
wrho  attempted  to  sit  beside  him.  The  marine  then  moved  to  the  rear  of  the  car, 
and  the  Negro  was  prevented  from  following  him  by  the  conductor  and  other 
passengers.  When  the  marine  left  the  car  at  his  destination,  the  Negro  alighted 
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from  a different  exit  and  used  obscene  language  toward  the  marine,  who 
demanded  an  apology,  whereupon  the  Negro  assumed  a threatening  attitude  and 
reached  for  his  pocket,  giving  the  impression  that  he  was  about  to  draw  a weapon 
on  the  marine,  who  then  struck  the  Negro,  causing  an  injury  to  his  own  hand. 
Held  that  the  marine’s  assumption  that  he  was  about  to  be  attacked  at  the  time 
he  struck  the  civilian  was  not  unreasonable,  in  view  of  the  circumstances  of  this 
case  and  his  act  was  not  therefore,  unwarranted.  Further  held  that  proof  of 
misconduct  was  not  established  and  that  his  injury  was  not  due  to  his  own  mis- 
conduct (File:  MM-Woolf,  Gerald  E/P2-5  (2)  (370408),  May  1, 1937,  citing  Clark 
and  Marshall  on  Crimes,  3d  ed.,  sec.  212). 


MISCONDUCT:  review  op  finding  on  submission  op  additional  evidence. 

An  enlisted  man  was  admitted  to  the  sick  list  on  December  7,  1936,  with 
diagnosis  “Burn,  both  eyelids  (actinic  ray),”  and  an  entry  of  misconduct  was 
placed  on  his  record  by  the  medical  officer,  which  entry  was  predicated  upon  the 
fact  that  the  injury  was  sustained  as  the  result  of  failure  to  use  protective 
goggles  while  acting  as  a helper  during  acetylene  welding.  At  that  time  the 
injured  man  stated  that  he  did  not  desire  to  submit  statement  in  rebuttal.  It  was 
subsequently  established  that  protective  goggles  were  not  used  by  arc  welders  who, 
instead,  [P.  17]  wore  helmets;  that  the  enlisted  men  concerned  had  worn  a 
helmet  and  had  carried  out  the  usual  precautions  required  for  electric  arc  welding ; 
and  that  the  misconduct  entry  was  the  result  of  misleading  information  given  by 
him  to  the  medical  officer,  due  to  a misunderstanding  of  what  was  required. 
Held  that  the  misconduct  entry  was  in  error,  and  that  the  disability  should  be 
held  to  have  occurred  “not  due  to  his  own  misconduct”  (File : MM-Diamond,  Robt. 
7V/P2-5  (2)  (370421),  May  6,  1937). 


On  August  5,  1935,  the  Navy  Department  held  that  a disability  from  which  an 
officer  was  suffering  and  which  had  been  diagnosed  as  “Psychosis,  intoxication, 
alcoholic”  was  due  to  the  officer’s  own  misconduct.  As  a result  of  this  action,  the 
officer  was  placed  in  a nonpay  status  from  June  11,  1935  until  January  8,  1936. 

On  January  25,  1937,  the  officer,  who  had  in  the  meantime  been  retired, 
requested  reconsideration  of  the  aforesaid  decision  of  August  5,  1935.  From  a 
review  of  all  the  facts  presented  it  appeared  that  the  disability  was  actually 
“Psychosis,  manic  depressive,”  "which  was  incurred  incident  to  service  and  was 
the  cause  of  his  retirement,  and  that  his  absence  from  duty  was  due  not  to  alco- 
holism but  to  this  mental  condition.  Accordingly,  held  that  the  decision  of 
August  5,  1935,  was  not  supported  by  evidence  thereafter  obtained  and  that  the 
disability  which  caused  this  officer’s  absence  from  duty  between  June  11,  1935 
and  January  8,  1936,  was  not  due  to  his  own  misconduct  (File:  OO-Broadbent, 
John  H/L16-4  (361221),  May  15,  1937). 


;PAY  : RESERVE  officer  on  training  duty  while  assigned  to  active  duty  with 

civilian  conservation  corps. 

An  officer  of  the  Volunteer  Marine  Corps  Reserve,  assigned  to  active  duty  with 
the  Civilian  Conservation  Corps,  is  in  receipt  of  pay  as  such  Reserve  officer  at  the 
rate  of  $2,200  per  annum,  exclusive  of  allowances.  He  has  applied  for  fifteen 
days’  active  duty  for  training  with  pay,  during  an  authorized  leave  of  absence 
to  be  granted  him  from  his  active  duty  assignment  with  the  Civilian  Conservation 
Corps.  Held  that  if  active  training  duty  were  authorized  for  this  officer,  during  a 
period  of  leave  of  absence  from  his  active  duties  with  the  Civilian  Conservation 
Corps,  payment  to  him  of  dual  compensation  would  be  in  direct  contravention  of 
the  statutory  inhibition  against  payment  of  double  salaries  (citing  act  May  10, 
1916,  as  amended  and  reenacted  by  act  Aug.  29,  1916,  5 U.  S.  C.  58  and  59 ; File : 
OO-Schultz,  Edwyn  Q/L16-4  (370504),  May  19,  1937). 
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[P.  18]  PREVIOUS  CONVICTIONS:  record  of — erroneously  received ; recon- 
sideration of  sentence;  prejudicial  error. 

Where  a deck  court  erroneously  considered  a record  of  previous  conviction 
which  occurred  prior  to  accused’s  current  extension  of  enlistment  (sec.  091, 
N.  C.  & B.  1923),  held  that  the  error  was  not  fatal  since  the  accused  made  no 
objection  thereto  (citing  C.  M.  O’s  1,  1929,  p.  33,  and  9,  1935,  p.  7).  However, 
since  the  evidence  of  previous  conviction  improperly  introduced  may  have  influ- 
enced the  court  in  determining  the  sentence  adjudged,  the  Secretary  of  the 
Navy  directed  that  the  court  be  reconvened  for  the  purpose  of  reconsidering  the 
sentence,  excluding  during  such  consideration  the  said  evidence  of  previous  con 
viction  (Naval  Digest,  1916,  p.  468,  par.  14;  C.  M.  O.  9,  1935,  p.  7;  File: 
M M-Ha  sselberg,  Harold  C/A17-22  (370511),  May  11,  1937). 


PUBLIC  PROPERTY ; sale  of  equipment  theretofore  used  by  purchaser — 

INTERPRETATION  OF  CONTRACT1  AS  APPLIED  TO  PROPERTY  USED  BY  PREDECESSORS  OF 

PURCHASER. 

In  1929  the  Navy  Department  sold  to  the  Appalachian  Electric  Power  Company 
certain  equipment  which  was  specifically  described  in  a deed  of  sale,  including 
three  5,000  KVA  transformers  and  certain  other  property  which  the  deed 
described  in  general  terms  but  expressly  limited  to  property  which  had  theretofore 
been  used  by  the  aforesaid  Appalachian  Electric  Power  Company  in  the  genera- 
tion, transformation,  and  transmission  of  energy  for  the  naval  substation  located 
at  the  Naval  Ordnance  Plant  at  South  Charleston,  W.  Va. 

The  aforesaid  company  now  claims  title  by  purchase  under  the  above-mentioned 
deed  of  sale  to  one  5,000  KVA  transformer  in  addition  to  the  three  specifically 
described  therein.  This  transformer  was  never  in  fact  used  by  the  claimant  com- 
pany, nor  was  it  included  in  the  price  which  the  company  was  required  to  pay 
to  the  United  States  under  the  deed  of  sale,  as  fixed  and  determined  by  a board 
of  appraisers  consisting  of  three  members,  one  of  whom  was  appointed  by  the 
Secretary  of  the  Navy,  one  by  the  present  claimant,  and  the  third  by  the  two  others 
so  appointed.  The  claim  appears  to  be  predicated  upon  the  following  facts : 

The  transformer  in  question  had  been  used  by  the  Virginia  Power  Company 
under  a lease  from  the  United  Stares  which  terminated  June  30,  1921.  (However, 
in  April  1921,  it  was  transferred  to  the  Naval  Ordnance  Plant  at  South  Charleston, 
where  it  remained  until  some  time  during  1935,  or  approximately  eight  years 
prior  and  six  years  subsequent  to  the  above-mentioned  deed  of  sale.) 

In  1925  the  said  Virginia  Power  Company  was  deeded  to  the  Appalachian  Power 
and  Light  Company,  which  latter  company  [P.  19]  acquired  the  lease  of  Gov- 
ernment-owned equipment  theretofore  held  by  the  Virginia  Power  Company. 

In  1926  the  Appalachian  Power  and  Light  Company  was  sold  to  the  claimant 
company.  (This  was  not  a reorganization  but  was  an  outright  sale,  as  shown 
by  Federal  income  tax  records.) 

Upon  these  facts,  held  that  the  claimant  company  never  used  the  transformer 
in  question ; that  the  deed  of  sale  in  providing  for  property  theretofore  used  by 
the  claimant  company  did  not  include  predecessors  of  said  company ; that  the 
clause  in  said  deed  referring  to  property  intended  to  be  conveyed  but  not  spe- 
cifically described  did  not  cover  the  transformer  in  question ; and  that  the  said 
transformer  is  the  property  of  the  United  States  (File:  NP5/N26-5  (370107-1), 
May  22,  1937,  J.  A.  G.). 


PUBLIC  PROPERTY:  transfer  between  executive  departments  or  agencies; 

LOAN  TO  WAR  VETERAN  ASSOCIATIONS. 

General  Order  No.  32  of  May  13,  1935,  and  the  law  cited  therein  (act  May  26, 
1928,  as  amended,  34  U.  S.  C.  546)  held  not  authority  for  the  loan  of  condemned 
naval  property  (anchor  chain)  to  a company  of  the  Pennsylvania  National  Guard 
in  the  absence  of  information  showing  that  said  company  is  composed  of  vet- 
erans of  wars  so  as  to  bring  it  within  the  purview  of  the  term  “war  veteran  asso- 
ciations,” as  used  in  the  cited  law. 

However,  held  further  that  the  property  in  question  may  appropriately  be 
transferred  pursuant  to  act  of  July  11,  1919  (41  Stat.  132;  10  U.  S.  C.  1274),  to  the 
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Secretary  of  War  who  is  authorized  by  law  to  furnish  material,  arms,  equip- 
ment, etc,  to  the  National  Guard.  If  the  project  in  connection  with  which  the 
property  is  desired  by  the  National  Guard  is  one  under  the  Works  Progress  Ad- 
ministration, remarked  that  it  might  be  transferred  to  that  agency  “under  the 
usual  conditions  of  Executive  Order  No.  6166”  (File:  L11-5/EG39  (370311),  May 
14,  1937,  J.  A.  G.). 


RECORDS:  official  disposition  of,  where  no  longer  needed  and  of  no  per- 
manent OR  HISTORICAL  INTEREST. 

In  connection  with  the  disposition  of  written  examination  papers  accumulated 
in  the  files  of  the  Bureau  of  Navigation  in  the  cases  of  Naval  Reserve  officers, 
held: 

(1)  The  National  Archives  Act  approved  June  19,  1934  (48  Stat.  1122  et  seq. ; 
40  U.  S.  C.,  chap.,  2A,  secs.  231-241),  supersedes  previous  laws  relating  to  the  dis- 
position of  useless  papers  in  any  executive  department  (5  U.  S.  C.  112) , and  sets 
up  a new  procedure  to  be  followed  in  the  final  disposition  of  naval  records,  which 
procedure  is  outlined  in  Secretary  of  the  Navy’s  letters  of  October  1,  1935,  and 
October  30,  1936,  to  all  ships  and  stations  (File:  A6-6  (7)  (350821)). 

[P.  20]  (2)  Written  examination  papers  of  Naval  Reserve  officers,  in  the  files 

of  the  Bureau  of  Navigation,  which  are  no  longer  needed  in  the  transaction  of 
business  and  have  no  permanent  value  or  historical  interest,  cannot  be  destroyed 
without  first  being  submitted  to  Congress  in  the  manner  prescribed  by  the  Secre- 
tary of  the  Navy’s  instructions,  above  cited  (File:  A6-6  ( 7)  (370426),  May  12, 
1937.  For  instructions,  governing  disposition  of  accumulations  in  the  files  of 
vessels  of  the  Navy  or  at  Navy  and  Marine  Corps  shore  activities,  see  art.  2047, 
Navy  Regs.,  1920,  as  amended  by  C.  N.  R.  18  of  Feb.  11,  1937). 


RETIREMENT:  voluntary — change  in  date  of,  after  approval  by  president, 

BUT  BEFORE  EFFECTIVE  DATE  OF  RETIREMENT. 

A chief  marine  gunner  submitted  application  for  retirement,  to  become  effec- 
tive July  1, 1937,  under  the  provisions  of  the  act  of  May  13, 1908  (34  U.  S,  C.  383) 
which  authorizes  the  retirement  of  officers  after  thirty  years’  service,  upon  their 
own  application,  in  the  discretion  of  the  President.  The  application  was  approved 
by  the  President  on  April  3,  1937,  and  orders  detaching  the  officer  from  his  station 
and  duties  were  issued,  effective  May  1,  1937.  In  the  meantime,  on  April  20, 
1937,  before  his  retirement  orders  were  issued,  the  officer  requested  that  the 
effective  date  of  his  retirement  be  changed  to  January  1, 1938,  and  that  his  detach- 
ment orders  be  modified  to  become  effective  November  1,  1937.  On  May  26,  1937, 
the  President,  upon  recommendation  of  the  Secretary  of  the  Navy,  disapproved 
the  request  (File:  OO-Andrews,  John  J/Plff^  (370426),  Apr.  30,  1937,  and  File: 
AG-5  (6)/EEl  (370526),  May  26,  1937;  see  also  C.  M.  O.  4,  1937,  pp.  11-12). 

SENTENCE : remitted  in  toto  to  avoid  injustice  of  punishing  only  one  of 

several  offenders. 

An  enlisted  man  named  Kimes  was  convicted  by  general  court  martial  of  at- 
tempted exortion.  Two  other  enlisted  men,  named  Gerstenlauer  and  Cummings, 
respectively,  were  tried  by  different  courts  on  similar  charges  growing  out  of 
the  same  transactions  and  were  acquitted.  The  acquittals  of  Cummings  and 
Gerstenlauer  were  disapproved  by  the  Secretary  of  the  Navy  who  stated  that 
they  “resulted  in  a miscarriage  of  justice”  (Files  MM-Cummings,  Claude  D/A17- 
20  ( 370226) , Apr.  23  and  29,  1937,  digested  in  C.  M.  O.  4,  1937,  p.  17,  and  MM- 
Gerstenlauer,  Ernest  E/A17-20  ( 370227),  May  13  and  21,  1937). 

With  respect  to  Kimes’  case,  the  Judge  Advocate  General  held  that  the  pro- 
ceedings, findings,  and  sentence  were  legal.  In  this  connection,  however,  he 
stated : 

“While  the  trials  are  in  all  respects  legal,  the  Judge  Advocate  General  is  of 
the  opinion  that  the  conviction  of  Kimes  alone  does  not  do  complete  justice 
and  that  the  extortion  and  attempted  [P.  21]  extortion  in  the  several 
cases,  that  undoubtedly  occurred,  are  not  the  result  of  the  activities  of 
this  man  alone.” 
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The  Chief  of  the  Bureau  of  Navigation,  in  his  comment  on  Kimes’  case, 
recommended  that  the  entire  sentence  be  remitted  “in  the  interests  of  justice 
and  uniformity  of  punishment,”  in  accordance  with  which  recommendation  the 
Secretary  of  the  Navy  remitted  the  entire  sentence  (File:  MM-Kimes,  William 
L/A17-20  ( 370227),  May  12,  17,  and  20,  1937;  in  this  connection,  see  C.  M.  O.’s 
37,  1915,  pp.  1,  10;  38,  1915,  pp.  1,  5). 


TAXATION:  gasoline — sale  on  federal  reservations;  state  of  California; 

PROCEDURE  TO  BE  FOLLOWED  IN  MAKING  PAYMENTS. 

Section  10  of  an  act  approved  June  16,  1936  (49  Stat.  1519,  1521 ; 23  U.  S.  C., 
Supp.  55a,  quoted  in  C.  M.  O.  9,  1936,  pp.  24-25),  provides  that  State  taxes  may 
he  levied  upon  sales  of  gasoline  and  other  motor-vehicle  fuels  “when  sold  by 
or  through  * * * ship  stores,  ship  service  stores,  commissaries  * * * 

located  on  United  States  military  or  other  reservations,  when  such  fuels  are 
not  for  the  exclusive  use  of  the  United  States,”  and  that  “such  taxes,  so  levied, 
shall  be  paid  to  the  proper  taxing  authorities  of  the  State  * * * within 

whose  borders  the  reservation  affected  may  be  located.”  The  taxing  authorities 
of  California  having  advised  that  “application  of  the  California  motor-vehicle- 
fuel  tax  on  sales  made  by  or  through  ship’s  stores  or  ship’s  service  stores, 
applies  to  the  originating  distributor  (manufacturer),  and  is  not  imposed  upon 
such  ship’s  stores  or  ship’s  service  stores  direct,  who  must  of  necessity  settle  for 
such  taxes  with  the  company  from  whom  they  purchase  their  motor-vehicle 
fuel,”  held  that  there  is  positively  no  authority  under  the  quoted  act  for  pay- 
ment of  State  taxes  levied  on  sales  of  gasoline  by  either  ship’s  stores  or  ship’s 
service  stores  to  the  originating  distributor  (manufacturer)  or  the  company 
from  which  such  activities  purchase  their  motor-vehicle  fuels,  and  that  amounts 
collected  by  naval  activities  will  be  impounded  until  such  time  as  the  California 
taxing  authorities  decide  to  comply  with  instructions  set  forth  in  Secretary 
of  the  Navy’s  letter  of  October  28,  1936,  File:  JJ7-6/L14-1  (361028),  as  modi- 
fied by  letter  of  January  23,  1937,  File:  JJ7-6/L14-1  (361028-1),  or  until  other- 
wise directed  by  the  Navy  Department  (File:  JJ7-6/L14-1  (361028),  Apr.  8, 
1937). 

Upon  further  consideration,  the  California  taxing  authorities  agreed  that  the 
amounts  paid  to  the  State  by  naval  authorities  “will  be  deemed  to  fully  dis- 
charge all  liability  under  the  Motor  Vehicle  Fuel  License  Tax  Act”  of  the  State, 
and  informed  the  Navy  Department  that  payments  received  from  the  Navy 
would  be  applied  to  the  credit  of  the  proper  distributors.  [P.  22]  In  this 
connection  held  that  the  naval  authorities  are  authorized  to  furnish  the  Cali- 
fornia State  Board  of  Equalization  with  the  names  of  the  oil  companies  from 
which  motor-vehicle  fuel  was  supplied  to  various  naval  activities  located  within 
the  State  of  California,  and  to  include  similar  information  in  monthly  reports 
of  sales  made  to  the  proper  taxing  authorities  of  that  State,  if  so  desired  ( File : 
JJ7-6/L14-1  (361028),  May  10,  1937,  and  let.  from  Calif.  State  Board  of  Equali- 
zation, Mar.  30,  1937). 


TRANSPORTATION : dependents — effect  of  declining  government  trans- 
portation. 

Construing  the  law  authorizing  transportation  for  dependents  of  officers  on 
permanent  change  of  station  (act  May  18,  1920,  sec.  12;  41  Stat.  604  ; 34  U.  S.  C. 
896),  the  Navy  Travel  Instructions,  and  pertinent  decisions  of  the  Comptroller 
General,  held  that  where  Government  transportation  is  available  and  refused 
for  any  reason,  subsequent  transportation  furnished  dependents  must  be  without 
any  expense  to  the  Government  additional  to  that  which  would  have  been 
incurred  had  Government  transportation  been  furnished  at  the  time  the  officer’s 
change  of  station  was  effective. 

In  a specific  case,  a Medical  Corps  officer,  under  orders  dated  February  2, 
1937,  was  detached  from  duty  on  the  west  coast  and  ordered  to  proceed  to  the 
Canal  Zone,  via  the  U.  S.  S.  Chaumont,  sailing  on  March  3,  1937 ; space  was 
available  for  his  dependents  in  the  Chaumont,  but  he  advised  the  Bureau  of 
Navigation  that  he  did  not  desire  accommodations  for  his  dependents  to  accom- 
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pany  him,  and  requested  transportation  be  furnished  them  subsequent  to  June 
11, 1937.  No  Government  transportation  will  be  available  for  travel  at  that  time. 
Held,  that,  since  Government  transportation  was  available  for  the  dependents  of 
this  officer  at  the  time  he  proceeded  from  the  west  coast  to  the  Canal  Zone, 
commercial  transportation  is  not  authorized  for  his  dependents  after  June  11, 
1937,  as  requested  by  him!  (File:  00/L20-4  (370413),  May  29,  1937,  citing  1 
Comp.  Gen.  90;  5 id.  171 ; 5 id.  358;  and  U.  S.  Navy  Travel  Instructions,  art.  2509, 
pars.  1 (d),  5 (b)  (2)  (b),  and  6 (f)  (1)  (a)). 


UNIFORMS : purchase  or  receipt  of  clothing  in  pledge. 

The  law  governing  the  unlawful  purchase  or  pledge  of  military  or  naval  prop- 
erty (sec.  35,  U.  S.  Criminal  Code,  amended;  18  U.  S.  C.  86)  makes  it  a criminal 
offense  to  “purchase,  or  receive  in  pledge,  from  any  person  any  arms,  equipment, 
ammunition,  clothing,  military  stores,  or  other  property  furnished  by  the  United 
States,  under  a clothing  allowance  or  otherwise,  to  any  soldier,  sailor,  officer, 
cadet,  or  midshipman  in  the  military  or  naval  service  of  the  United 
States  * * 

[P.  23]  Information  having  been  requested  as  to  the  liability  of  pawn  shop 
operators  or  others  not  in  the  naval  service  who  purchase  or  receive  in  pledge 
articles  of  uniform  of  the  Navy  or  Marine  Corps,  and  construction  of  certain 
language  in  the  above-quoted  law,  remarked: 

(1)  The  word  “otherwise”  appearing  therein  apparently  refers  to  equipment 
and  other  property  furnished  by  the  Government  to  persons  in  the  service  and 
not  under  a clothing  allowance. 

(2)  It  appears  to  contemplate  articles  of  uniform  furnished  persons  in  the 
Marine  Corps  under  the  clothing  allowance  prescribed  by  the  Marine  Corps 
Manual  (art.  15-8)  and  uniforms  furnished  to  enlisted  men  in  the  Navy  on  first 
or  second  enlistments  under  the  clothing  allowance  authorized  by  the  acts  of 
March  1,  1889,  and  March  3,  1915  (34  U.  S.  C.  916  and  917),  but  not  articles  of 
uniform  which  are  not  furnished  under  these  allowances  but  which  are  pur- 
chased by  the  man  concerned  either  from  the  Government  or  from  outside 
sources,  because  such  articles  have  not  been  furnished  by  the  Government. 

(3)  Decided  cases  construing  the  above-quoted  law  indicate  that  in  a prosecu- 
tion under  its  provisions,  if  the  person  charged  can  show  that  the  article  pur- 
chased or  received  in  pledge  was  not  issued  to  the  soldier  or  sailor  but  was 
otherwise  acquired  by  him  and  was  an  article  which  he  had  a right  to  sell  and 
to  which  the  Government  had  no  claim,  conviction  cannot  be  sustained  (citing 
Lolosco  v.  U.  S.,  183  Fed.  742;  File:  JJ55-3/L11-3  (370406),  May  17,  1937). 

C.  M.  O.  6— 1937 

[P.  2]  ADJUSTED  COMPENSATION : “home  service  not  with  troops” 

CONSTRUED. 

During  the  World  War  an  officer  of  the  Naval  Reserve  Force  performed  duty 
in  the  accounting  department  of  the  Philadelphia  Navy  Yard,  was  assigned  to 
duty  as  resident  cost  inspector,  William  Cramp  & Sons  Shipyard,  Philadelphia, 
and  was  assigned  additional  duties  as  disbursing  officer.  Held,  that  these  duties, 
being  purely  administrative  in  character,  clearly  were  not  duty  with  troops  in 
the  field  or  in  training,  as  contemplated  [P.  3]  by  the  World  War  Adjusted 
Compensation  Act  of  May  19,  1924  (sec.  202  (e)  ; 43  Stat.  122;  38  U.  S.  C.  602 
(e)),  and  the  fact  that  the  officer  may  have  supervised  a number  of  persons 
enlisted  in  the  Navy  or  Naval  Reserve  Force  does  not  alter  such  fact  (File: 
00/L13-2  (23)  (370512).  June  23,  1937,  citing  C.  M.  O.  8,  1925,  p.  8;  see  also 
C.  M.  O.  5, 1937,  p.  3 and  decisions  there  cited). 


ADVERTISING:  commercial — using  name  of  naval  officer. 

A circular  distributed  by  a civilian  for  advertising  purposes  contained  the 
statement  that  a certain  lifeboat  device  described  therein  had  been  approved 
by  “Commander  Guerlick,  Technical  Dept.,  U.  S.  Navy.”  Apparently  the  circular 
referred  to  the  officer  in  charge,  Office  of  Technical  Developments  in  the  Office 
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of  Chief  of  Naval  Operations,  Navy  Department,  who  had  conducted  corre- 
spondence with  the  civilian  with  reference  to  this  device ; however,  a review  of 
all  the  correspondence  showed  that  neither  the  Navy  Department  nor  the  officer 
concerned  had  approved  the  device.  Accordingly,  the  Secretary  of  the  Navy 
requested  that  the  reference  to  the  approval  of  the  above-mentioned  lifeboat 
device  by  “Commander  Guerlick,  Technical  Dept.,  U.  S.  Navy”  be  eliminated 
from  future  circulars  that  might  be  issued  (File:  A13-1  (340108),  June  21,  1937; 
see  in  this  connection  act  of  April  27,  1916  (39  Stat.  54;  5 U.  S.  C.  101),  pro- 
viding that  “it  shall  be  unlawful  for  any  person,  firm,  or  corporation  practicing 
before  any  department  or  office  of  the  Government  to  use  the  name  of  any 
Member  of  either  House  of  Congress  or  of  any  officer  of  the  Government  in 
advertising  the  said  business”). 


BREAKING  ARREST:  distinguished  from  disobedience  of  orders — illegal 

FINDINGS. 

A summary  court-martial  specification  alleged  that  accused  “did,  on  or  about 
April  17,  1937,  while  a prisoner  at  large  on  board  said  ship  by  lawful  order  of 
his  commanding  officer,  break  his  arrest  and  leave  the  aforesaid  ship.”  The 
court  found  the  specification  proved  in  part,  so  that,  with  substituted  words, 
it  read  as  follows : 

“In  that  * * * did,  on  or  about  April  17,  1937,  while  restricted  on 

board  said  ship  by  lawful  order  of  his  commanding  officer,  wilfully  disobey 
said  lawful  order  of  his  commanding  officer  and  leave  the  aforesaid  ship.” 
[Italics  supplied.] 

A prisoner  at  large  is  a person  under  arrest,  but  one  merely  restricted  to  his 
ship  or  station  is  not  under  arrest  and  cannot  be  convicted  of  the  offense  of 
breaking  arrest  (citing  sec.  268,  N.  C.  & B.,  1923,  and  C.  M.  O.’s  25,  1918,  p.  2, 
and  114,  1918,  p.  27). 

[P.  4]  Disobeying  the  lawful  order  of  his  commanding  officer  is  a distinct 
offense,  and  not  a lesser  offense  included  in  that  of  breaking  arrest  (secs.  220 
and  268,  N.  C.  & B.,  1923).  In  this  case,  when  the  words  “a  prisoner  at  large”  and 
“break  his  arrest”  were  found  not  proved,  held  that  the  court  was  not  justified 
in  convicting  the  accused  of  an  offense  entirely  separate  and  distinct  in  its  nature 
from  that  specified.  Accordingly,  the  finding  on  the  above-quoted  specification 
was  set  aside  (File:  MM-Foley,  Lamar  W/A17-21  (370611),  June  11  and  28, 
1937,  citing  sec.  681,  N.  C.  & B„  1923). 


CHARGES  AND  SPECIFICATIONS : duplication  of  specifications — absence 

FROM  DUTY  AND  NONPERFORMANCE  OF  DUTIES  DURING  SAME  PERIOD, 

Where  an  enlisted  man  was  convicted  by  summary  court,  martial  of  three  speci- 
fications, one  of  which  alleged  disobedience  of  a lawful  order  by  reason  of  wrong- 
fully absenting  himself  from  his  assigned  duty  area  for  a period  of  about  11  hours, 
commencing  at  about  7.45  p.  m.  on  a certain  date,  and  the  other  two  alleged, 
respectively,  that  on  the  same  date  he  was  absent  from  a “suprise”  muster  held  at 
7.45  p.  m.  and  that  he  failed  to  sleep  in  his  assigned  bunk,  the  findings  on  the 
latter  specifications  were  set  aside;  the  sentence,  not  being  excessive,  was  ap- 
proved. Remarked  that  an  accused  who  wrongfully  absents  himself  from  his 
station  and  duty  should  not  be  held  accountable  for  the  nonperformance  of  the 
various  duties  that  would  have  been  required  of  him  had  he  been  present  (File: 
MM-Dudley,  Garland  W/A17-21  (370527),  May  27  and  June  7,  1937,  citing  C.  M. 
O.’s  3, 1931,  p.  11,  10,  1931,  pp.  13-14, 1,  1934,  p.  4,  9,  1935,  p.  4,  and  1,  1937,  p.  6). 


CHARGES  AND  SPECIFICATIONS:  duplication  of  specifications— alleging 

BOTH  ATTEMPT  AND  COMPLETED  OFFENSE. 

Where  an  accused  was  convicted  by  summary  court  martial  of  a specification 
alleging  theft  of  a sum  of  money  and  also  of  a specification  alleging  an  attempt  to 
commit  theft,  both  offenses  being  based  upon  the  same  act,  the  finding  on  the 
specification  alleging  the  attempted  theft  was  set  aside;  the  sentence,  not  being 


2140  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 


[C.  M.  O.  No.  6—1937] 


excessive,  was  approved.  Remarked  that  one  proved  actually  to  have  committed 
an  offense  cannot  be  found  guilty  of  an  attempt  to  commit  the  same  offense  bv  the 
same  act  (File:  MM-Ward,  Ray/A17-21  (370608),  June  8 and  21,  1937,  citing 
sec.  213,  N.  C.  & B.,  1923,  and  C.  M.  O.’s  7,  1932,  p.  9,  and  5,  1935,  p.  4). 


CHARGES  AND  SPECIFICATIONS:  specification  defectwe — effect  of  plea 

OF  GUILTY  ; THEFT. 

General  court-martial  specification  under  the  charge  of  ‘‘Theft”  alleged  that 
the  accused  did  “feloniously  take,  steal,  and  carry  away”  a sum  of  money,  the 
property  of  a civilian,  but  did  not  aver  that  he  appropriated  the  money  to  his 
own  use.  [P.  5]  Inasmuch  as  the  accused,  who  was  represented  by  counsel,  was 
fairly  apprised  of  the  offense  with  which  he  was  charged,  held  that  his  plea  of 
guilty  to  the  words  “feloniously  take,  steal  and  carry  away,”  must  he  construed 
as  a plea  of  guilty  to  the  offense  which  the  words  clearly  and  fairly  import. 
Proceedings,  findings,  and  sentence  held  legal  (File:  MM-Dow,  Maurice  R/A17-20 
(370525),  June  21  and  28,  1937). 


CHARGES  AND  SPECIFICATIONS : specification  defective  failing  to  allege 

OFFENSE  J STRIKING  ANOTHER  PERSON  IN  NAVY. 

Accused  pleaded  guilty  to  a deck-court  specification  which  alleged  that  he  “did 
* * * wilfully  and  knowingly  strike”  another  person  in  the  Navy.  Held  that 

this  specification  was  fatally  defective  in  that  it  did  not  allege  that  the  striking 
was  done  “maliciously”  or  “without  justifiable  cause,”  which  omitted  words  form 
the  gist  of  the  offense  intended  to  be  alleged.  Remarked  that,  as  drawn,  the 
allegations  were  perfectly  consistent  with  the  innocence  of  the  accused  (sec.  199, 
n.  35,  N.  C.  & B.,  1923),  who  may  have  acted  in  self-defense  (Naval  Digest,  1921, 
p.  93,  “Justifiable  Cause,”  par.  1 ; C.  M.  O.  4, 1937,  p.  7),  or  whose  so-called  striking 
may  have  amounted  to  nothing  more  than  “playful  slapping”  (C.  M.  O.  30,  1910, 
p.  9).  Further  held  that  the  specification  was  not  cured  by  the  plea  of  guilty 
(C.  M.  O.  5,  1932,  p.  9).  Finding  set  aside  (File:  MM-Young,  Paul  E/A17-22 
(370528),  May  28  and  June  14,  1987). 


CITIZENSHIP:  naturalization  of  deserter  from  naval  service  ; views  of  navy 

DEPARTMENT. 

Sections  1996  and  1998,  Revised  Statutes,  as  amended  (34  U.  S.  C.  1200,  art.  18), 
provide  for  the  forfeiture  of  the  rights  of  citizenship,  as  well  as  the  right  to 
become  a citizen,  in  the  case  of  any  person  who  deserts  from  the  naval  service  in 
time  of  war.  Construing  the  said  sections,  held  that  these  disabilities  apply  only 
on  conviction.  Accordingly  a former  enlisted  man  (Filipino)  who  deserted  from 
the  Navy  during  the  World  War  (September  1,  1920)  and  was  subsequently  dis- 
charged, without  trial,  as  undesirable,  may  legally  be  admitted  to  citizenship 
under  the  Naturalization  Act  of  June  24, 1935  (49  Stat.  397 ; 8 U.  S.  C.,  Supp.  392e). 
In  this  connection  reference  was  made  to  the  President’s  proclamation  of  March  5, 
1924  (43  Stat.  1940),  which  restored  the  rights  of  citizenship  as  well  as  the  right 
to  become  citizens  to  persons  who  were  convicted  of  desertion  from  the  military 
or  naval  service  during  the  World  War  after  November  11,  1918  (File:  MM/PI-4 
(370514),  May  27,  1937— J.  A.  G.). 

The  desirability  of  admitting  to  citizenship  a former  enlisted  man  of  the  Navy 
is  one  of  concern  to  the  Department  of  Labor  (Immigration  and  Naturalization 
Service),  rather  than  the  Navy  Department.  However,  the  views  of  the  Secre- 
tary [P.  6]  of  the  Navy  having  been  requested  by  the  Attorney  General  in  the 
case  of  the  Filipino  mentioned  above,  remarked  that  the  Navy  Department  has  no 
objection  to  interpose  to  his  admission  to  citizenship  (Sec.  Navy  to  Atty.  Gen., 
File  MM/PI  -4  ( 370514),  June  23,  1937). 
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CLAIMS : naval  personnel  effects  losi  ob  damaged; 

MARINE  DISASTER”  CONSTRUED. 

The  following  accidents  were  held  by  the  Navy  Department  cl-arlv  to  mr  mi 
tute  shipwrecks  or  other  marine  disasters  within  the  meaning  of  tin 
October  6,  1917  (34  U.  S.  0.  981— 082),  which,  among  other  thing  , a tit  hoi 
imbursement  of  naval  personnel  for  personal  property  or  < 
or  damaged  by  “shipwreck  or  other  marine  disaster"  wh< 
or  damage  is  without  fault  or  negligence  on  the  part  of  the  clali 

(1)  Certain  naval  personnel  aboard  a motor  launch  were 
landing  on  the  beach  at  Long  Beach,  Calif.,  simulating  the  lai 
then  withdrawing  to  sea.  During  these  operations,  which  took  pi 

28,  1937,  the  sea  was  running  very  high,  breaking  over  the  launch.  Th<  b 
was  approached  and  contact  was  made  but  all  efforts  to  withdraw  w< 
ful  due  to  the  high  seas,  which  finally  swamped  the  launch.  Although  rep«  :it.  -1 
efforts  were  made  to  recover  the  launch  during  the  night,  it  was  necessarj  to 
abandon  it.  During  these  operations  considerable  damage  was  suffered  by  the 
motor  launch;  the  rudder  became  unshipped;  the  propeller  fouled; 
launch  filled  with  water  (File:  MM/L19  (370419),  June  14,  1937). 

(2)  A motor  whaleboat  of  the  U.  S.  S.  Pensacola,  under  command  of  an 

with  Navy  crew  and  a landing  party  aboard,  took  part  in  landing  operations  at 
San  Clemente  Island  on  February  17,  1937.  Landing  was  made  without  mishap 
and  the  landing  party  safely  reached  the  beach.  The  sea  along  the  bead  vt 
rough,  with  breakers  running  high.  After  the  landing  party  had  disembarked 
the  U-23,  which  had  broached  in  landing,  was  thrown  broadside  across  the 
of  the  motor  whaleboat,  which  incident  unshipped  the  rudder  of  the  whaleboat 
and  drove  it  farther  on  the  beach.  After  clearing  the  17-23  the  whalebi 
from  the  beach  to  a point  where  a high  wave  breaking  over  the  stern  partially 
swamped  it,  dragging  the  anchor.  The  slack  left  in  the  anchor  line  after  the 
wave  had  passed  became  entangled  in  the  whaleboat  propeller,  cutting  the  line. 
The  next  breaker  which  hit  the  whaleboat  broached  it  and  caused  it  to  overturn 
violently,  throwing  all  personnel  into  the  sea.  The  boat  grounded  on  the  beach, 
bottom  side  up.  After  it  had  been  righted  a tug  beyond  the  breakers  ran  a line 
into  the  beach,  which  was  made  fast  to  the  [P.  7]  whaleboat,  but,  as  11  was 
being  towed  through  the  last  breaker,  a large  wave  broke  over  it,  snapping  the 
line  and  throwing  some  of  the  crew  over  the  side.  Later  the  whaleboat  was 
rescued  by  a motor-launch  salvage  party  (File:  MM/19  (370419),  June  14.  lb:;7). 

(3)  During  fleet  landing  exercises  on  February  17,  1937,  a motor  whaleboat 
grounded  on  Beach  George,  Northwest  Harbor,  San  Clemente  Island.  The  ap- 
proach to  the  beach  was  made  from  the  point  of  departure  approximately  4»'0 
yards  from  the  beach  at  a speed  of  about  five  knots.  The  plan  of  approach  did 
not  permit  stopping  or  slowing  in  order  to  observe  the  characteristics  of  the  surf 
prior  to  landing.  Observations  during  the  approach  did  not  indicate  a dangerous 
surf,  nor  was  the  danger  signal  observed.  The  anchor  was  dropped  about  a 
hundred  or  more  yards  from  the  beach,  a turn  was  taken  around  the  snubbing 
post,  and  the  boat  proceeded  through  the  surf  at  about  four  knots.  A short 
distance  inside  of  the  point  where  the  waves  broke  the  boat  was  caught  by  a large 
wave,  which  lifted  the  stern  high  and  rolled  it  to  port.  The  boat  capsized.  The 
man  attending  the  anchor  line  held  it  in  an  attempt  to  prevent  the  boat  from 
broaching,  but  the  anchor  dragged  and  was  found  later  to  be  located  approxi- 
mately at  the  point  where  the  waves  broke.  According  to  instructions  previously 
given,  the  crew  and  passengers  got  clear  of  the  boat.  The  man  detailed  to 
attend  the  bow  line  carried  it  with  him  when  he  jumped  from  the  overturned 
boat,  and  by  means  of  this  the  boat  was  hauled  upon  the  beach  by  a motor  launch 
about  three  hours  later.  The  boat  suffered  considerable  damage,  two  small  holes 
being  made  in  the  bottom  of  its  hull,  seams  opened  along  the  keel  and  stem,  and 
the  bulkhead  of  the  after  gear  locker  was  carried  away.  A considerable  amount 
of  material  was  lost  or  damaged  beyond  repair  (File:  00/L19  (370423),  June 
2,  1937). 


In  another  instance,  a motor  launch  of  the  U.  S.  S.  Utah,  conveying  personnel 
from  that  ship  through  the  surf  to  the  island  of  San  Clemente  was  swamped 
under  conditions  endangering  the  life  of  the  naval  personnel  aboard.  The  motor 
launch  was  not  lost  or  seriously  damaged  as  a result  of  this  incident,  but  the 
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water  which  rushed  into  the  boat  as  it  swamped  knocked  the  locker  door  open 
and  property  belonging  to  an  enlisted  man  was  carried  overboard  and  lost. 
Owing  to  the  fact  that  the  swamping  of  this  motor  launch  in  the  surf  did  not 
result  in  material  damage  to  the  boat  nor  the  loss  of  any  considerable  amount  of 
property,  held  that  it  did  not  constitute  a “shipwreck  or  other  marine  disaster” 
within  the  meaning  of  the  act  of  October  6,  1917,  supra  (File : MM/L19  ( 370313), 
June  3,  1937). 


[P.  8]  EVIDENCE,  DOCUMENTARY : report  of  return  of  deserter — seoond- 

ARY  EVIDENCE  ADMITTED  IN  LIEU  OF  ; PREJUDICIAL  ERROR. 

A private  in  the  Marine  Corps  was  convicted  by  general  court  martial  of  “de- 
sertion.” It  appeared  from  the  evidence  that  he  had  surrendered  at  headquarters, 
Southern  Recruiting  Division,  U.  S.  Marine  Corps,  New  Orleans,  La.,  and  was 
transferred  to  the  marine  barracks,  naval  air  station,  Pensacola,  Fla.  Although 
the  judge  advocate  had  in  his  possession  the  original  report  of  “Return  of 
Deserter,”  signed  by  the  officer  in  charge  of  the  recruiting  station  where  the  ac- 
cused surrendered,  he  did  not  offer  this  document  in  evidence ; in  lieu  thereof,  he 
introduced  secondary  evidence  in  the  form  of  a report  from  the  commanding 
officer,  U.  S.  marine  barracks,  Pensacola,  to  the  Major  General  Commandant, 
relative  to  the  circumstances  attending  the  accused's  surrender.  Held  that  the 
proper  procedure  would  have  been  to  offer  in  evidence  the  original  report  of  “Re- 
turn of  Deserter.”  However,  further  held  that  since  accused  failed  to  object  to 
the  admission  of  the  secondary  evidence  in  question  and  since  the  document  in- 
troduced reproduced  the  entries  in  the  original  report,  the  rights  of  the  accused 
were  not  prejudiced  (File:  MM-Mills,  Harry  W/A17-20  (370519),  June  22  and 
28,  1937). 


EXTRADITION : navy  personnel,  for  offenses  committed  in  foreign  coun- 
tries ; policy  of  navy  department. 

In  connection  with  the  policy  stated  in  Navy  Department’s  decision  of  April  2, 
1937  (C.  M.  O.  4,  1937,  p.  7),  held  that  in  cases  where  naval  personnel  are  appre- 
hended in  the  Republic  of  Panama  by  the  law  enforcement  officers  thereof  for 
offenses  committed  therein,  the  Republic  of  Panama  is  under  no  obligation  at 
the  present  time  to  deliver  such  individuals  to  the  naval  authorities.  Remarked 
that  this  situation  would  be  modified  by  a proposed  agreement  set  forth  in 
Secretary  of  the  Navy’s  letter  to  the  Secretary  of  State,  May  8,  1935  (File  A17-7 
(350425) ),  under  which  such  individuals  would  be  returned  to  naval  jurisdiction 
in  all  cases,  with  the  understanding  that  minor  cases  be  tried  by  naval  courts 
martial  and  more  serious  offenses  by  the  courts  of  the  Republic  of  Panama,  if 
they  so  desire.  Further  remarked  that  the  policy  as  stated  in  the  Navy  Depart- 
ment’s decision  of  April  2,  1937,  supra,  had  reference  to  an  enlisted  man  who  was 
neither  taken  into  custody  by  the  law  enforcement  officers  of  the  Republic  of 
Panama  nor  taken  into  custody  in  the  Republic  of  Panama,  but  had  returned 
aboard  his  ship  and  was  there  apprehended  by  the  naval  authorities.  Under  such 
circumstances  the  proposed  agreement  would  have  no  application  (File:  A17-7 
(350425-1),  June  11,  1937). 


[P.  9]  FINDINGS  : evidence  of  violating  navy  regulations  as  sustaining  con- 
viction OF  VIOLATING  LOCAL  ORDER  | SURPLUSAGE  ; JUDICIAL  NOTICE. 

A specification  which  alleged  violation  of  a local  ship’s  order  and  set  out  the 
pertinent  parts  of  the  said  order  was  found  proved  by  a summary  court  martial ; 
however,  no  evidence  was  adduced  at  the  trial  to  show  that  such  an  order  ever 
existed. 

It  is  well  settled  that  judicial  notice  may  not  be  taken  of  local  regulations  of 
a particular  ship  or  station,  and  that  failure  to  prove  by  competent  evidence  a 
ship’s  order  alleged  to  have  been  violated  is,  ordinarily,  a fatal  omission  (citing 
C.  M.  O.’s  6, 1931,  p.  12 ; 7,  1931,  p.  20 ; 9,  1931,  p.  19 ; and  5,  1932,  p.  11) . However, 
in  this  case  the  acts  charged  in  violation  of  the  local  order  also  constituted  a 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-1937  21 43 


[O.  M.  O.  No.  6 11«3T  1 

violation  of  a lawful  regulation  issued  by  the  S'  cn  tary  of 

Regs.,  1920,  art.  119).  Judicial  notiro  may  be  taken  of  Navy  Itogulai l<>i 

530,  N.  C.  & B.,  3923;  C.  M.  O.  6,  1931,  p.  L2).  Therefore,  tit 

the  specification  with  reference  to  the  local  order  as  sun 

cient  allegations  remained  to  constitute  a legal  offense,  and  that  the  pn  ■ ■ ■'■  % 

findings,  and  sentence  were  legal  (File:  MM  -Brown,  William  A A 17  Ul  < ::7'>.v_H.n , 

May  29  and  June  14,  1937) . 


HONORABLE  DISCHARGE  BUTTONS:  commercial  sale  of. 

There  is  no  law  specifically  prohibiting  the  manufacture,  sale,  or  wearily  of 
honorable  discharge  buttons’ by  any  person,  so  far  as  the  Navy  and  Marine  C 
are  concerned;  in  the  absence  of  such  a statute,  the  Judge  Advocate  General 
of  the  opinion  that  there  are  no  legal  steps  that  inay  be  taken  by  which  mh)i 
activities  may  be  prevented.  In  this  connection  remarked  that  the  art  of  Juno 
29,  1932  (47  Stat.  342;  38  U.  S.  C.  76a),  which,  relates  to  the  manuf  < tur.  . s:il<\ 
or  possession  of  any  badge,  identification  card,  or  other  insignia,  of  the  design 
prescribed  by  the  head  of  any  department  or  independent  offlee  of  the  United 
States  for  use  by  any  officer  or  subordinate  thereof,  does  not  apply  to  honorable 
discharge  buttons  due  to  the  fact  that  such  buttons  are  intended  to  be  worn  by 
persons  who  are  not  at  the  time  in  the  naval  service.  Further  n mark*  d that  in 
the  event  a person  is  wearing  an  honorable  discharge  button  in  connection  with 
the  perpetration  of  a fraud,  prosecution  could  be  instituted  (File:  P15  L11  8 
(370527),  June  29,  1937 — J.  A.  G. ; in  this  connection  see  act  Feb.  24,  1923, 
amended  (10  U.  S.  C.  1425),  relating  to  the  Army). 


JURISDICTION : civil  authorities  over  persons  in  naval  service  : policy  of 

NAVY  DEPARTMENT. 

Except  under  most  unusual  circumstances,  it  is  the  policy  of  the  Navy  Depart- 
ment to  deliver  naval  personnel  to  the  civil  authorities  for  trial  on  charges  involv- 
ing violations  of  local  criminal  laws.  The  effect  of  such  a policy  is  to  place  per- 
sons [P.  10]  in  the  naval  service  in  the  same  status  as  other  persons  with 
respect  to  their  responsibility  for  violations  of  the  criminal  laws  of  the  T ted 
States  and  its  Territories  (File:  A17-7  (370617),  June  30,  1937). 


JURISDICTION : state  laws— applicability  to  purchase  by  navy  messes  and 

PERSONNEL ; WHAT  CONSTITUTES  PLACE  OF  SALE. 

The  Navy  Department  considers  officers’  and  chief  petty  officers’  messes  to  be 
instrumentalities  of  the  Government  (citing  C.  M.  O.  8,  1935,  p.  31).  Should  any 
attempt  be  made  to  collect  taxes  on  sales  to  such  messes,  under  California  State 
Board  of  Equalization  Sales  Tax  Rules  and  Regulations,  purchases  should  be 
made  only  with  the  understanding  that  the  sales  tax  is  not  to  be  charged  against 
such  messes  and  that  dealers  must  determine  for  themselves  whether  they  will 
sell  under  these  conditions  (citing  C.  M.  O.’s  8,  1933,  p.  8,  and  12,  1933,  p.  1^» 
pertaining  to  sales  of  gasoline  prior  to  act  of  June  16,  1936  (quoted  in  C.  M.  O. 
9,  1936,  pp.  24-25),  providing  for  payment  of  State  taxes  on  sales  of  motor- 
vehicle  fuels).  , , . . , „ 

Suggested  that  purchases  of  supplies  for  officers  and  chief  petty  officers 
messes  may  be  made  from  the  supply  of  provisions  on  board  ship,  under  authority 
of  Navy  Regulations,  1920  (art,  1408),  in  which  case  purchases  from  dealers 
would  constitute  purchases  for  the  Government  and  thus  be  exempt  from  the 
State  tax;  also,  they  would  constitute  purchases  for  resale  and  would  not  be 
retail  sales  within  the  meaning  of  the  California  Retail  Sales  Tax  Act. 

Quaere:  Whether  purchases  by  personnel  of  the  fleet,  even  of  purely  military 
articles,  are  exempt  from  the  State  Sales  Tax  Act  if  made  in  a place  where  the 
State  law  applies.  However,  remarked  that  sales  made  on  board  a nai  al  vessel 
are  consummated  at  a place  beyond  the  jurisdiction  of  the  State  and  its  laws 
have  no  application  and  may  not  be  invoked ; and  where  a seller  engages  to 
deliver  articles  at  a certain  place,  it  has  been  held  that  ‘ there  is  no  ndelivery, 
and  therefore  no  sale,  until  after  the  transportation  is  completed  (citing 
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Wheeler  Lumber  Co.  v.  TJ.  S.,  281  U.  S.  572,  579)  ; consequently,  where  deliveries 
are  to  be  made  by  the  seller  on  board  a naval  vessel  that  circumstance  would 
appear  to  establish  the  place  of  the  sale.  While  such  sales  are  personal  to  the 
individual  concerned,  suggested  that  the  purchaser  may  follow  the  procedure 
of  paying  to  the  dealer  only  the  cost  of  the  article  purchased,  without  including 
the  sales  tax,  and  informing  the  dealer  that  the  article  will  be  accepted  only 
on  that  basis  (File:  EG5/L14r-1  (360615-1),  June  5,  1937). 


[P.  11]  JURISDICTION:  state  laws — applicability  to  purchases  of  alco- 
holic LIQUORS  BY  OFFICERS’  CLUBS. (a)  NAVAL  AIR  STATION,  PENSACOLA,  FLA.; 

(1)  RECREATION  CENTER,  NAVY  YARD,  MARE  ISLAND,  CALIF. 

The  Navy  Department  has  consistently  held  that  officers’  clubs  are  Government 
instrumentalities  and  as  such  their  activities  may  not  be  taxed  by  a State  (File: 
JJ56  (5) /Lll-3  (370101),  Apr.  16,  1937).  They  are  officially  recognized  in  Navy 
General  Order  No.  59,  under  authority  of  which  alcoholic  liquor  is  used  by  them 
(File:  JJ56  (5) /Lll-3  ( 370301),  Apr.  16,  1937). 

Aside  from  the  question  whether  or  not  an  officers’  club  is  a Government  in- 
strumentality, the  Supreme  Court  has  held  that  sales  consummated  on  a Govern- 
ment reservation  may  not  be  made  the  subject  of  State  taxes,  as  the  reservations 
where  the  transactions  are  consummated  are  under  the  exclusive  jurisdiction  of 
the  United  States  (citing  Standard  Oil  Co.  of  Calif,  v.  Calif.,  291  U.  S.  242;  see 
also  Arlington  Hotel  Co.  v.  Fant,  278  U.  S.  439 ; U.  S.  v.  Unzeuta,  281  U.  S.  138 ; 
Surplus  Trading  Co.  v.  Cook,  281  U.  S.  647 ; Bank  v.  By  rum,  110  Va.  708,  67  S.  E. 
349 ; U.  S.  v.  Cordy , 58  Fed.  (2d)  1013;  Panhandle  Oil  Co.  v.  Knox,  277  U.  S.  218; 
File.  JJ56  (5) /Lll-3  ( 370401),  April  16,  1987,  and  May  17,  1937;  File  JJ56 
(5) /Lll-3  ( 370301),  Apr.  16,  1937). 

(a)  Exclusive  jurisdiction  of  all  lands  comprising  the  naval  air  station,  Pensa- 
cola, Fla.,  has  been  ceded  to  the  United  States  by  the  Governor  of  Florida  pur- 
suant to  the  Revised  General  Statutes  of  that  State  (title  II,  art.  2,  sec.  7).  Sales 
and  deliveries  of  alcoholic  beverages  to  the  officer’s  club  located  at  that  station 
are  actually  made  on  the  naval  reservation.  Payment  of  taxes  upon  sales  of 
various  kinds  of  alcoholic  beverages  are  provided  for  by  the  Florida  statutes 
(ch.  16,774,  Acts  of  1935,  sec.  9).  In  the  opinion  of  the  Navy  Department,  it  is 
apparent  from  the  decision  of  the  United  States  Supreme  Court  in  the  Standard 
Oil  Co.  case,  supra,  that  such  taxes  upon  sales  may  not  be  imposed  upon  sales  on 
Government  reservations  which  are  beyond  the  jurisdiction  of  the  State  taxing 
laws,  whether  or  not  the  agency  making  the  purchase  is  a Government  instru- 
mentality, unless  Congress  waives  exemption  from  taxation,  which  it  has  not 
done  in  this  case  (File:  JJ56  (5) /Lll-3  (370401),  June  30,  1937). 

( b ) The  California  State  Board  of  Equalization  seized  a shipment  of  alcoholic 
liquor  from  Reno,  Nev.,  consigned  to  the  recreation  center,  Navy  Yard,  Mare 
Island,  Calif. ; this  action  was  taken  upon  supposed  authority  of  the  California 
Alcoholic  Beverage  Control  Act,  which  permits  transportation  of  alcoholic  bever- 
ages into  the  State  by  common  or  private  carrier  only  when  consigned  to  a 
licensed  importer.  The  [P.  12]  Mare  Island  Recreation  Center  (which  did  not, 
of  course,  hold  a State  importer’s  license)  is  an  officer’s  club.  Commenting  upon 
the  aforesaid  action  of  the  State  authorities,  remarked  that,  in  the  opinion  of  the 
Navy  Department,  the  California  statute  can  have  no  application  to  transactions 
involving  the  Mare  Island  Recreation  Center,  both  because  it  is  a Government 
instrumentality  and  because  it  is  located  on  territory  beyond  the  legislative  power 
of  the  State;  the  importation  of  alcoholic  beverages  from  Nevada  to  the  Mare 
Island  Navy  Yard  is  not  an  importation  into  the  State  of  California  under  the 
State  statute ; and  the  act  of  the  State  Board  of  Equalization  in  seizing  the  ship- 
ment constituted  an  unlawful  and  unwarranted  act  clearly  inconsistent  with 
many  decisions  of  the  Supreme  Court  of  the  United  States  (Sec.  Navy  to  Calif. 
State  Bd.  of  Equalization,  File  JJ56  (5) /Lll-3  ( 370301),  Apr.  16,  1937.  In  this 
connection  see  C.  M.  O.’s  12,  1935,  p.  7,  and  11,  1936,  p.  6). 
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LEASES:  surrender  by  substitution  of  new  lease  at  higher  rental ; option 

TO  RENEW. 

Lease  of  premises  to  the  Government  contained  an  option  to  renew  at  the  same 
rental,  provided  notice  was  given  to  the  lessors  at  least  one  month  before  expira- 
tion of  the  lease.  Proper  notice  of  renewal  having  been  mailed  to  the  lessors, 
held  that  this  amounted  to  a renewal  for  the  next  fiscal  year  and  accordingly  the 
Navy  Department  may  not  legally  enter  into  a new  lease  for  the  premises  at  an 
increased  rental  (File:  QR/EG22/L4-3  (1.7)  (370610),  June  28,  1937,  citing  8 
Comp.  Gen.  169,  170— J.  A.  G.). 


MARINE  BAND : competition  with  civilian  musicians  ; attendance  at  greater 

TEXAS  AND  PAN  AMERICAN  EXPOSITION. 

There  is  no  law  specifically  authorizing  attendance  of  the  Marine  Band  at  the 
Greater  Texas  and  Pan  American  Exposition.  However,  held  that  sufficient 
authority  for  the  appearance  of  the  band  at  the  said  exposition  is  contained  in 
Public  Resolution  No.  21  of  April  9,  1937  (50  Stat.  58),  which  provides  for  par- 
ticipation by  the  United  States  in  the  exposition  and  makes  necessary  funds 
available,  including  all  expenses  deemed  necessary  by  the  Commission  established 
by  the  said  resolution  “to  fulfill  properly  the  purposes  of  this  joint  resolution.” 
Further  held  that  an  appearance  of  this  character  does  not  violate  any  provisions 
of  law  with  respect  to  competition  with  civilian  musicians  (File:  P11-4/EG44 
(350531-40),  June  9,  1937). 


MEDALS  AND  DECORATIONS  : foreign — acceptance  and  wearing  of,  by  naval 

PERSONNEL. 

The  act  of  July  9,  1918  (40  Stat.  872 ; 10  U.  S.  C.  1423)  authorizes  any  officer  or 
enlisted  man  in  the  military  forces  of  the  United  States  “to  accept  and  wear  any 
medal  or  decoration  bestowed  before  July  9,  1918,  by  the  government  of  any 
[P.  13]  of  the  nations  concurrently  engaged  with  the  United  States  in  the  World 
War” ; the  same  act  also  authorized  any  and  all  members  of  the  military  forces 
of  the  United  States  serving  in  the  World  War  to  accept  during  the  period  of  the 
War  and  one  year  thereafter,  from  the  Government  of  any  of  the  countries 
engaged  in  war  with  any  country  with  which  the  United  States  was  likewise 
engaged,  such  decorations,  when  tendered,  as  were  conferred  by  such  governments 
upon  the  members  of  its  own  military  forces,  but  did  not  authorize  the  wearing 
of  decorations  conferred  subsequent  to  the  date  of  the  act.  The  act  of  January  31, 
1881  (21  Stat.  604;  5 U.  S.  C.  114)  prohibits  the  wearing  of  foreign  decorations 
except  where  authorized  by  act  of  Congress.  Construing  the  'foregoing  statutes, 
held  that  there  would  be  no  authority  to  wear  decorations  conferred  on  or  subse- 
quent to  July  9,  1918,  by  foreign  governments  for  World  War  service  (File:  A2-3 
(370521),  June  7,  1937— J.  A.  G.). 


MEDICAL  TREATMENT:  eligibility  of  wife  granted  limited  divorce  from 

TRANSFERRED  MEMBER  OF  FLEET  NAVAL  RESERVE. 

Construing  article  1185,  Navy  Regulations,  1920,  held  that  the  wife  of  a 
transferred  member  of  the  Fleet  Naval  Reserve  who  has  been  granted  a divorce 
a mensa  et  thoro  in  the  District  of  Columbia  is  a member  of  his  family,  as  the 
bond  of  marriage  was  not  dissolved  by  the  court’s  decree;  in  the  event  award 
of  alimony  was  made,  her  dependence  upon  her  husband  for  support  would 
appear  to  be  established  and  she  is  entitled  to  medical  treatment  under  the 
aforesaid  regulation,  provided  she  qualifies  under  other  provisions  thereof 
(File:  P3-2/P7  (370526),  June  19,  1937,  citing  D.  C.  Code,  Supp.  II,  title  14, 
sec.  63,  and  Maschaur  v.  Maschaur,  23  App.  D.  C.  87,  94). 


MISCONDUCT : automobile  accident — intemperate  use  of  alcoholic  liquor. 

EVIDENCE. 

An  enlisted  man,  suffering  from  a fracture  of  the  skull,  stated  that  he  was 
riding  on  the  running  board  of  a car  driven  by  a shipmate  and  that  the  car 
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stopped  so  quickly  that  he  was  thrown  over  the  right  fender  and  landed  on  the 
pavement,  which  statement  was  corroborated  by  a number  of  eyewitnesses  to 
the  accident.  He  admitted  having  consumed  a few  beers  but  denied  that  he 
was  intoxicated.  Three  enlisted  men,  who  were  with  him  at  the  time,  stated 
that  he  had  drunk  two  cans  of  beer. 

In  a case  of  this  kind,  a finding  of  misconduct  must  be  based  upon  evidence 
indicating  that  the  injuries  sustained  are  attributable  to  the  intemperate 
indulgence  in  alcoholic  beverages  (C.  M.  O.  10,  1936,  pp.  8,  9). 

In  this  case  it  was  established  from  the  evidence  that  the  accident  which 
caused  the  man’s  injuries  was  in  fact  a fall  [P.  14]  from  an  automobile ; the 
evidence  did  not  establish  that  it  resulted  from  intemperate  use  of  alcoholic 
liquor;  and,  there  being  no  other  evidence  presented  indicating  misconduct  on 
his  part  in  connection  with  the  origin  of  his  injuries,  held  that  it  was  not 
established  that  his  disability  was  due  to  his  own  misconduct  (File:  MM- 
Grooms,  Charley  B/P2-5  ( 2)  (370429),  June  19,  1937). 


An  enlisted  man  was  injured  when  an  automobile  which  he  was  driving 
failed  to  negotiate  a sharp  curve  and  struck  a tree;  at  the  time  it  was  raining 
and  the  roadway  was  slippery ; there  was  also  some  evidence  that  the  auto- 
mobile was  exceeding  the  lawful  limit  of  speed;  police  officers  who  came  upon 
the  scene  of  the  accident  immediately  after  it  occurred  reported  that  all  occu- 
pants of  the  automobile  were  under  the  influence  of  intoxicating  liquor,  and  the 
medical  officer  who  rendered  first  aid  after  the  accident  also  reported  that  all 
occupants  of  the  automobile  were  plainly  under  the  influence  of  intoxicating 
liquor.  Upon  the  foregoing  facts,  it  appeared  to  be  established  that  the  man 
was  intoxicated  at  the  time  he  was  injured.  The  fact  that  the  automobile 
was  being  operated  at  a high  rate  of  speed  when  the  pavement  was  wet  and 
slippery  and  that  the  car  was  unable  to  make  a turn  in  the  road  because  of 
such  speed  is  also  some  evidence  that  the  driver  was  not  in  full  possession  of 
his  normal  faculties.  In  view  of  the  foregoing,  held  that  the  disability  sustained 
was  due  to  his  own  misconduct. 

In  this  connection,  remarked  that  in  all  cases  of  this  character  it  is  presumed 
that  a person  driving  an  automobile  while  under  the  influence  of  intoxi- 
cating liquor  is  guilty  of  misconduct  and  responsible  for  any  accident,  resulting 
from  his  operation  of  the  car,  which  is  not  shown  to  have  resulted  from  an 
intervening  cause  over  which  he  had  no  control  (File:  MM-Jessinger,  Wm. 
G/P2-5  ( 2)  (370609),  June  23,  1937,  citing  L.  R.  N.  A.,  1929  Supp.,  p.  486). 


An  officer  who  was  injured  in  an  automobile  collision  with  another  car  stated 
that  the  other  automobile  involved  in  the  accident  approached  in  the  center 
of  the  road  and  that  he  was  unable  to  get  his  own  machine  far  enough  off  the  read 
to  avoid  a collision;  that  he  was  rendered  unconscious  as  a result  of  the  acci- 
dent; that  he  first  regained  consciousness  sometime  later  in  an  automobile  in 
which  he  was  being  taken  for  medical  assistance;  that  during  the  trip  he  was 
given  brandy  as  a restorative ; and  that  previous  to  the  accident  he  had  had 
nothing  intoxicating  to  drink.  As  the  statement  submitted  by  the  officer  was  the 
only  direct  evidence  of  the  manner  in  which  the  [P.  15]  accident  occurred, 
held  that  it  should  be  accepted  as  showing  generally  the  facts  in  the  case.  How- 
ever, since  medical  report  submitted  in  this  case  indicated  that  urinalysis  made 
when  the  officer  was  admitted  to  the  hospital  showed  a high  alcoholic  content 
inconsistent  with  what  might  have  been  expected  had  he  only  taken  brandy  as 
a restorative,  it  appeared  to  be  established  that  he  was  intoxicated  at  the  time 
he  sustained  the  injury.  Under  these  circumstances,  a presumption  of  responsi- 
bility was  raised  from  the  fact  that  it  was  established  that  he  was  driving: 
an  automobile  while  intoxicated  and  he  submitted  no  evidence*  other  than  his  own 
statement  to  show  that  the  accident  was  due  to  the  fault  of  another. 

In  view  of  the  foregoing,  held  that  the  disability  sustained  by  this  officer 
was  due  to  his  own  misconduct  (File:  OO-Collins,  Thos.  A/P2-5  (2)  (370512),. 
June  23,  1937). 
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MISCONDUCT:  suicide;  presumption  of  sanity. 

An  officer  of  the  Dental  Corps  died  as  the  result  of  a self-inflicted  gunshot 
wound.  There  was  no  evidence  which  would  overcome  the  presumption  that 
he  was  sane  at  the  time  of  taking  his  life.  Held  that  his  death  was  incurred  as 
the  result  of  his  own  misconduct  (File:  OO-Bear,  Richard  M/A17-24  (370414) 
over  OO-Bear,  Richard  M/A17-27  (370327),  May  25  and  June  10,  1937). 


NAVAL  COURTS  AND  BOARDS,  1937 : correction  of  clerical  error  in. 

The  following  clerical  error  in  Naval  Courts  and  Boards,  1937,  should  be 
corrected : 

Page  334,  sec.  683,  footnote  (85)  : In  Variation  2,  next  to  last  line,  change 
“section  477“  to  “section  476”. 


PUBLIC  PROPERTY : loan  to  private  corporation  for  demonstration  purposes. 

Request  having  been  received  from  a private  aircraft  corporation  for  the  loan 
of  a Navy  airplane  for  demonstration  to  representatives  of  a foreign  govern- 
ment, with  a view  to  the  ultimate  purchase  by  said  government  of  planes  of 
the  same  general  type,  held  that  there  is  no  power  vested  in  the  Secretary  of 
the  Navy  under  the  law  whereby  the  loan  of  a Navy  airplane  may  be  made  to 
the  said  corporation  (File:  Lll-8/QM-Chance  Vouglit  Aircraft  (350527)  June  5, 
1937,  considering  act  Feb.  14,  1927,  34  U.  S.  C.  546a,  and  citing  20  Op.  Atty. 
Gen.  93  and  C.  M.  O.’s  6,  1934,  p.  15,  and  11,  1934,  pp.  9-10). 


PUBLIC  PROPERTY : sale  of  vessels,  arms,  munitions,  aircraft,  and  aircraft 

material — restriction  on  resale  by  purchaser. 

The  Treaty  for  the  Limitation  of  Naval  Armament,  signed  at  Washington 
February  6,  1922,  provided  in  article  XVIII : 

“Each  of  the  Contracting  Powers  undertakes  not  to  dispose  by  gift,  sale, 
or  any  mode  of  transfer  of  any  vessel  of  [P.  16]  war  in  such  a manner  that 
such  vessel  may  become  a vessel  of  war  in  the  Navy  of  any  foreign  power” 
(43  Stat.  1655,  1662). 

By  direction  of  the  President,  April  23,  1923,  the  Navy  Department  adopted  the 
policy  not  only  to  make  no  sales  of  war  equipment  to  any  foreign  power  but  to. 
make  certain  that  public  sales  to  our  own  citizens  be  attended  by  proper  guar- 
anties that  such  supplies  be  not  transferred  to  any  foreign  power.  In  execution 
of  this  policy,  appropriate  instructions  were  issued  to  the  Bureau  of  Supplies  and 
Accounts  on  July  20,  1923  (File  27280-24 : 581 ) . 

The  Ex-U.  S.  S.  Savannah  was  sold  to  the  highest  bidder  pursuant  to  act  of 
March  3,  1883  ( 22  Stat.  599;  34  U.  S.  C.  492),  upon  receipt  of  sealed  proposals 
which  were  publicly  opened  September  13,  1934.  The  proposals  set  forth  the 
terms  and  conditions  of  the  sale,  among  which  were  the  following  : 

“It  is  expressly  agreed  that  the  vessel,  arms,  munitions,  aircraft,  and  air- 
craft materials  on  which  this  proposal  is  submitted  will  not  be  sold,  trans- 
ferred, or  mortgaged  to  a person  not  a citizen  of  the  United  States,  nor  will 
such  material  or  equipment  be  shipped  outside  the  United  States.  It  is 
further  agreed  that  should  the  above-mentioned  vessel  become  our/my  prop- 
erty as  a result  of  this  proposal  and  [be]  subsequently  offered  for  sale  by 
us/me,  the  foregoing  agreement  will  be  exacted  by  and  from  each  subsequent 
vendee.” 

The  present  owner  of  said  vessel  desires  to  resell  it  to  foreign  interests,  stating 
in  connection  with  the  above-quoted  terms  and  conditions  of  sale  that  “the  treaty 
which  made  the  inclusion  of  this  clause  in  the  bill  of  sale  mandatory,  is  now  no 
longer  in  existence.” 

Notwithstanding  the  expiration  of  the  Washington  Treaty,  the  above-quoted 
stipulation  as  to  foreign  sale  of  naval  vessels  is  still  inserted  in  catalogs  for  sale 
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thereof  in  obedience  to  the  President’s  directions  of  April  23,  1923.  Accordingly, 
held  that  it  would  be  necessary  to  secure  the  express  waiver  by  the  President  of 
such  restriction  to  permit  the  sale  of  this  vessel  by  the  present  owner  to  foreign 
interests.  Further  held,  that  the  Navy  Department,  having  made  the  stipulation 
one  of  the  express  terms  of  sale  and  required  bidders  to  exact  the  same  agreement 
from  all  succeeding  vendees,  thereby  making  it  a covenant  that  attached  to  the 
sale  of  the  vessel,  is  estopped  from  waiving  this  stipulation  in  behalf  of  any 
particular  party  (File:  AS8/L11-3  (20)  (360527-1),  June  5,  1937— J.  A.  G. ; see 
in  this  connection  C.  M.  O.  4, 1937,  p.  11). 


[P.  17]  RECORDS:  official,  of  navy  department — furnishing  of  informa- 
tion FROM,  TO  AMERICAN  LEGION  (ALLOTMENT  RECORDS). 

Held  that  information  covering  allotments  of  pay  registered  by  Navy  personnel 
may  be  furnished  to  the  American  Legion  only  upon  compliance  with  the  pro- 
cedure laid  down  in  article  397  of  the  Navy  Regulations,  1920,  and  subject  to  the 
further  restrictions  imposed  by  Naval  Courts  and  Boards  1923,  section  55  (File: 
A6-6  ( 2)  (370612),  June  23, 1937 ; see  in  this  connection  C.  M.  O.  5, 1935,  p.  8) . 


RETIREMENT  : voluntary — withdrawal  of  application  by  officer. 

A chief  machinist  submitted  application  for  retirement,  to  become  effective 
September  1,  1937,  under  the  provisions  of  the  act  of  May  13,  1908  (34  U.  S.  C. 
383),  which  authorizes  the  retirement  of  officers  after  30  years’  service,  upon  their 
own  application,  in  the  discretion  of  the  President.  His  application  was  approved 
by  the  Secretary  of  the  Navy  on  May  12,  19*37,  for  transmission  to  the  President. 
On  May  20,  1937,  the  officer  requested  withdrawal  of  his  application,  stating  that 
it  was  due  to  a condition  of  high  blood  pressure  which  had  proved  to  be  tem- 
porary and  that  he  was  again  in  excellent  health.  On  June  1,  1937,  this  request 
was  approved  by  the  Secretary  of  the  Navy.  As  his  application  for  retirement 
had  not  been  submitted  to  the  President,  no  further  action  was  required  ( File : 
OO-Downs,  Thomas/P19-2  ( 370601),  June  14,  1937— J.  A.  G.). 


RETIREMENT  : world  war  officers  specially  commended  by  head  of  executive 

DEPARTMENT. 

Section  30  of  an  act  approved  March  4,  1925,  as  amended  (34  U.  S.  C.  399) 
provides  that  World  War  officers  retired  for  age  ineligibility  for  promotion  or 
ineligibility  for  consideration  by  a selection  board  after  completion  of  the  desig- 
nated periods  of  service  for  their  grades  shall  be  advanced  to  higher  rank  if 
specially  commended  for  their  performance  of  duty  in  actual  combat  with  the 
enemy  “by  the  head  of  the  executive  department  under  whose  jurisdiction  such 
duty  was  performed.”  Question  presented  as  to  whether  this  section  may  be 
considered  to  include  executive  heads  of  the  allied  governments,  the  specific 
question  for  consideration  being  whether  the  award  of  the  Distinguished  Service 
Order  made  to  a lieutenant  commander,  now  a rear  admiral  in  the  Navy,  by  the 
King  of  England  for  special  service  during  the  World  War  constitutes  special 
commendation  for  performance  of  duty  in  actual  combat  with  the  enemy  during 
the  World  War  “by  the  head  of  the  executive  department  under  whose  jurisdic- 
tion such  duty  was  performed.” 

Held:  (1)  Section  30  of  the  act  of  March  4,  1925,  as  amended,  supra,  does  not 
apply  to  officers  in  the  permanent  grade  of  [P.  18]  rear  admiral  since  such 
officers  are  not  retired  because  of  age  ineligibility  for  promotion  or  ineligibility 
for  consideration  by  a selection  board  after  completion  of  the  designated  periods 
of  service  in  their  respective  grades. 

(2)  The  act  of  January  16,  1936  (49  Stat.  1092  ; 34  U.  S.  C.,  Supp.  399f),  which 
authorizes  the  advancement  in  rank  of  officers  retired  for  physical  disability  who 
have  been  commended  for  their  performance  of  duty  in  actual  combat  with 
the  enemy  during  the  World  War  “by  the  head  of  the  executive  department 
under  whose  jurisdiction  such  duty  was  performed,”  does  apply  to  officers  in  the 
grade  of  rear  admiral. 
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(3)  The  words  “head  of  the  executive  department”  as  used  In  the  above  ni.d 
acts  refer  only  to  the  heads  of  the  executive  departments  of  the  U.iked  Su  u 
Government,  and  do  not  include  the  heads  of  foreign  governments  , ! 

such  governments  may  have  been  allies  of  the  United  States  <iun!i"  n,  . h 
War  (File:  OO-Neal,  George  F/P17-2  (870004,.  Se  15 DOT  "r, 

S C.  1.2.  and  3,  Perry  y.  U.  S„  28  Ct.  Cls.  483,  493,  20  Op.  Ally.  .o;,  a,„i 
22  id.  62,  indicating  clearly  that  the  term  “head  of  the  executive  department" 
as  used  in  an  act  of  Congress  without  other  descriptive  words  contemplau 
the  heads  of  executive  departments  of  the  United  States  Government/ 


SENTENCES:  general  court  martial,  involving  confinement — inclusion  of 

ACCESSORIES  AND  REDUCTION  IN  RATING. 

Accused  was  sentenced  by  general  court  martial  to  be  confined  for  a period  of 
six  months,  then  to  be  discharged  from  the  United  States  naval  service  with  a 
bad  conduct  discharge.  Remarked  that  the  sentence  should  have  included  acces- 
sories, of  which  hard  labor  is  a part  (secs.  701  and  883,  n.  30,  N.  C.  & 13.,  1023; 
C.  M.  O.  12,  1929,  p.  6).  Had  the  court  included  accessories  as  provided* in  the 
foregoing,  reduction  in  rating  should  also  have  been  adjudged  (sec.  8S3A.  n.  28, 
N.  C.  & B.,  1923;  File:  MM-Hale,  Lawrence  W/A17-20  (370409),  May  22  and 
June  2,  1937;  see  also  File  MM-Chroniak,  Nicholas/A17-20  (370514),  June  9 
and  15,  1937). 


SENTENCES : reduction  allowed  for  good  conduct  of  prisoners  ; policy  of 

NAVY  DEPARTMENT. 

The  policy  of  automatically  crediting  every  court  martial  prisoner  with  one- 
third  of  his  sentence  involving  confinement,  extra  police  duties,  or  deprivation 
of  liberty  on  shore  on  a foreign  station,  as  a good-conduct  allowance  is  hereby 
restricted  in  its  application  to  sentences  of  confinement  of  general-court-martial 
prisoners  to  be  served  in  naval  prisons,  or  receiving  ship  and  station  brigs  (in 
lieu  of  uaval  prisons). 

This  policy  will  become  effective  on  September  1,  1937  (File:  A17- 
21/P13-10  ( 5)  (370730)). 


[P.  19]  UNIFORMS : official  cap  insignia  of  commissioned  personnel — use 

of,  as  emblems  of  private  association  ; POLICY  OF  navy  department. 

The  Navy  Department  is  of  the  opinion  that  the  adoption  of  the  designs  used 
for  officers’  cap  devices  by  the  regular  services  as  the  emblems  of  the  U.  S.  Naval 
Reserve  Officers’  Association  might  lead  to  the  erroneous  conclusion  that  the 
association  had  been  vested  with  an  official  status  with  relation  to  the  Naval 
Establishment.  The  Navy  Department  does  not,  therefor,  favor  the  proposal  of 
using  the  official  cap  insignia  of  commissioned  personnel  of  the  Navy  and  Marine 
Corps  as  the  official  emblems  of  the  U.  S Naval  Reserve  Officers’  Association 
(File:  JJ55-3/A9-10  (370429),  June  19,  1937). 


UNIFORMS  : unauthorized  wearing  of,  by  civilians  ; marine  corps  blouse  and 

TROUSERS  WITH  REGULATION  BUTTONS  REMOVED. 

Question  presented  as  to  whether  it  would  be  in  violation  of  the  provisions  of 
law  for  the  protection  of  the  uniform  for  the  drum  and  bugle  corps  of  the  Sons 
of  Veterans  Reserve,  Pennsylvania  Brigade,  an  organization  composed  of  the  sons 
of  Union  veterans  of  the  Civil  War  to  perpetuate  the  memory  and  traditions  of 
those  who  served  with  the  Union  forces  from  1861  to  1865,  to  wear  parts  of  the 
Marine  Corps  uniform  (regulation  Marine  Corps  blouse  and  trousers  with  regula- 
tion buttons  removed). 

The  “Protection  of  the  Uniform  Act”  (June  3,  1916,  as  amended;  10  U.  S.  C. 
1393)  is  penal  in  character  and  any  prosecution  that  might  be  instituted  there- 
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under  would  necessarily  be  under  tlie  jurisdiction  of  the  Federal  courts  and  the 
Department  of  Justice.  Accordingly,  remarked  that  any  opinion  that  the  Navy 
Department  might  render  would  not,  of  course,  be  final.  However,  in  the  opinion 
of  the  Navy  Department,  blouses  and  trousers  of  the  type  worn  by  personnel  of 
the  Marine  Corps  without  Marine  Corps  buttons  or  other  distinctive  Marine  Corps 
insignia  may  be  worn  by  members  of  the  drum  and  bugle  corps  of  the  Sons  of 
Veterans  Reserve  without  violating  the  provisions  of  the  “Protection  of  the  Uni- 
form Act”  (citing  C.  M.  O.  11,  1935,  p.  11,  and  United  States  v.  Krakower , 86 
Fed.  (2d)  111,  digested  in  C.  M.  O.  11,  1936,  p.  7).  In  this  connection,  further 
remarked  that  a letter  to  the  organization  concerned,  expressly  stating  that  the 
Navy  Department  will  have  no  objection  to  the  wearing  of  the  uniforms,  signed 
by  the  Secretary  of  the  Navy,  would  appear  definitely  to  authorize  the  wearing  of 
such  uniforms,  in  view  of  provision  of  the  “Protection  of  the  Uniform  Act,” 
supra,  exempting  from  its  [P.  20]  application  such  organizations  as  the  Secre- 
tary of  the  Navy  may  designate  (File:  JJ55-3/A9-10  (370527),  June  14,  1937 ; on 
June  18,  1937,  the  Secretary  of  the  Navy  informed  the  Sons  of  Veterans  Reserve 
that  the  Navy  Department  had  no  objection  to  the  wearing  of  the  uniforms  as 
above  described). 

C.  M.  O.  7—1937 

[P.  3]  ADJUSTED  COMPENSATION : bad-conduct  discharge  illegally  exe- 
cuted ; EFFECT  OF  ACQUIESCENCE. 

A man  enlisted  in  the  Navy  on  April  18,  1917,  for  a period  of  four  years.  On 
March  30,  1918,  he  was  discharged  with  a bad-conduct  discharge.  No  question 
as  to  the  legality  of  the  bad-conduct  discharge  was  raised  by  him  at  the  time 
of  his  discharge  or  during  a period  of  several  years  thereafter.  On  September 
11,  1936,  the  discharge  was  revoked  and  a new  discharge  issued  by  the  Bureau 
of  Navigation,  in  view  of  a decision  of  the  Secretary  of  the  Navy  holding  that 
the  bad-conduct  discharge  was  illegal  and  void.  The  new  discharge  which  was 
issued  under  honorable  conditions  was  made  effective  as  of  April  17,  1921,  the 
date  the  man’s  period  of  enlistment  would  have  expired  had  the  bad-conduct 
discharge  not  been  executed. 

The  question  having  been  presented  as  to  this  man’s  right  to  adjusted  service 
credit,  held  that  under  the  World  War  Adjusted  Compensation  Act  of  May  19, 
1924  (43  Stat.  121;  38  U.  S.  C.,  Chap.  11),  such  credit  is  required  to  be  based  on 
[P.  4]  service,  and  as  he  failed  to  perform  any  service  after  the  date  of  his 
bad-conduct  discharge,  and  likewise  failed  to  take  prompt  steps  to  assert  his 
rights  so  that  he  could  perform  service  during  the  period  when  it  would  have 
been  credited  for  the  purpose  of  adjusted  compensation  except  for  the  bad-conduct 
discharge,  he  may  not  now  legally  claim  benefits  to  which  he  might  otherwise 
have  become  entitled  and  is  not,  therefore,  entitled  to  adjusted  service  credit  for 
any  period  subsequent  to  the  date  that  the  bad-conduct  discharge  was  executed 
(File : MM-Clinton,  Wm.  J/P19-1  (370212) , July  6, 1937,  considering  secs,  201  and 
305  of  the  World  War  Adjusted  Compensation  Act,  38  U.  S.  C.  601  and  615),  and 
citing  C.  M.  O.  8,  1932,  p.  14 ; Arant  v.  Lane , 249  U.  S.  367 ; Nicholas  v.  U.  8.,  257 
U.  S.  71 ; Norris  v.  U.  S.,  257  U.  S.  77  ; Stager  v.  U.  S.,  57  Ct.  Cls.  116,  aff.,  262  U.  S. 
728 ; and  Myers  v.  U.  S.,  272  U.  S.  52.  See  also  post,  p.  9). 


ADJUSTED  COMPENSATION : “home  service  not  with  troops”  construed. 

During  the  World  War  an  officer  of  the  Naval  Reserve  Force  performed  service 
as  follows:  Duty  in  the  office  of  district  communication  superintendent,  third 
naval  district,  with  additional  duties  as  chairman  of  Radio  Examining  Board ; 
duties  in  connection  with  radio  censorship  and  additional  duties  as  officer  in 
charge,  listening-in  stations,  third  naval  district;  duty  in  the  radio  laboratory, 
naval  air  station,  Norfolk,  with  additional  duties  in  connection  with  inspection 
and  installation  of  radio  apparatus  under  manufacture;  and  duties  in  the  Radio 
Division,  Bureau  of  Steam  Engineering,  Navy  Department,  with  additional  duties 
in  connection  with  installation  and  instruction  on  aircraft  radio  apparatus  at 
various  air  stations.  Held  that  the  foregoing  duties,  being  primarily  of  an  ad- 
ministrative nature,  did  not  constitute  duty  with  troops  within  the  meaning  of 
the  World  War  Adjusted  Compensation  Act  of  May  19,  1924  (sec.  202  (e)  ; 43 
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Stat.  122;  38  U.  S.  C.  602  (e)  ; File:  00/L13-2  ( 23)  (370028),  July  13,  1937;  sco 
also  C.  M.  O.  5,  1937,  p.  3,  and  cases  there  cited,  and  C.  M.  O.  0,  1937,  p.  2>. 


ADJUSTED  COMPENSATION:  honorable  discharge  fraudulently  obtained; 

CONSTRUCTION  OF  STATUTES — LEGISLATIVE  INTENT. 

An  officer  was  honorably  discharged  from  the  Naval  Reserve  Force  on  March 
22,  1921,  on  account  of  expiration  of  enrollment;  in  May  1921,  he 
custody  by  naval  authorities  and  subsequently  tried  by  general  court  mar- 
tial under  article  14,  Articles  for  the  Government  of  the  Navy,  and  con- 
victed of  embezzling  Government  funds  while  in  the  naval  service ; he  was 
sentenced  to  imprisonment  but  was  not  dismissed  since  he  had  already  been 
discharged  from  the  naval  service.  Question  presented  as  to  whether  he  is 
eligible  to  [P.  5]  receive  an  adjusted  compensation  certificate  under  the  provi 
sions  of  the  World  War  Adjusted  Compensation  Act,  as  amended  (38  CJ.  S.  O., 
ch.  11),  which  excludes  from  its  benefits  individuals  separated  from  the  military 
cr  naval  forces  “under  other  than  honorable  conditions.” 

The  intention  of  Congress  was  that  adjusted  compensation  should  he  allowed 
only  where  there  was  honorable  service  during  the  entire  period  of  service. 
The  character  of  separation  was  established  as  the  test  for  determining  the  kind 
of  service  rendered.  Although  in  this  case,  a discharge  under  honorable  condi- 
tions was  executed  which  has  not  been  cancelled,  it  is  apparent  from  the  facts 
subsequently  developed  by  formal  legal  proceedings  that  the  man’s  service  during 
the  period  prior  to  liis  discharge  was  not  actually  honorable  in  character.  The 
honorable  discharge  was  given  him  because  of  a lack  of  knowledge  of  the  true 
facts,  which  condition  was  caused  by  his  own  fraudulent  acts  in  manipulating  his 
accounts  and  making  false  representations  in  writing  for  the  purpose  of  deceiving 
the  Government. 

In  view  of  the  foregoing,  held  that  the  man  concerned  is  not  entitled  to  the 
benefits  provided  in  the  World  War  Adjusted  Compensation  Act,  supra  (File: 
00/L13-2  (23)  (370114),  July  6,  1937). 


APPROPRIATIONS:  availability  of,  beyond  fiscal  year;  pay  of  civil  em- 
ployees AT  GOVERNMENT  OWNED  ESTABLISHMENTS. 

Accounting  instructions  issued  by  the  Bureau  of  Supplies  and  Accounts  to  the 
manager  of  the  Navy  Aircraft  Factory  (File  L10-3/L10-3  (14)  (AB),  Sept.  29, 
1936),  required  that  the  pay  of  Group  IV  (b)  employees  appointed  under  annual 
appropriations  be  charged  only  to  the  current  annual  appropriations  concerned 
and  directed  that  project  orders  be  not  used  for  the  purpose  of  charging  the  pay 
of  any  such  employees  to  an  annual  appropriation  for  a prior  fiscal  year.  The 
Bureau  of  Aeronautics  states  that  contracts  with  private  builders  include  charges 
for  services  of  similar  employees ; that  the  practice  of  issuing  project  orders  was 
adonted  by  it  for  work  required  to  be  performed  in  Government-owned  plants 
pursuant  to  the  Vinson  Act  of  March  27,  1934  (4S  Stat.  503;  34  U.  S.  C.  494-497), 
relating  to  the  construction  or  manufacture  of  aircraft  and  engines;  that  in 
issuing  project  orders  it  charged  thereto  all  appropriation  expenditures  properly 
connected  therewith,  including  the  salaries  of  group  IV  (b)  employees;  that 
when  the  estimates  for  new  aircraft  engines  and  spare  parts  were  considered 
by  the  House  Appropriations  Committee  it  was  explained  that  orders  placed  with 
the  Naval  Aircraft  Factory  would  be  handled  in  exactly  the  same  manner  as 
orders  to  private  builders,  the  engineering,  drafting,  and  clerical  [P.  6]  serv- 
ices being  charged  to  these  orders  in  the  same  manner;  and  that,  as  a conse- 
quence, the  limitation  under  the  appropriation  “Aviation  Navy”  for  group  IV  (b) 
employees  was  increased  for  the  fiscal  year  1936. 

Upon  consideration  of  the  foregoing,  held  that  the  procedure  followed  by  the 
Bureau  of  Aeronautics  is  authorized  by  act  of  July  1,  1922  (42  Stat.  812),  which 
provides  that  orders  or  contracts  for  work  or  material  placed  with  Government 
establishments  “shall  be  considered  as  obligations  in  the  same  manner  as  pro- 
vided for  similar  orders  or  contracts  placed  with  private  contractors”  and  that 
appropriations  for  such  work  or  material  shall  remain  available  for  payment 
therefor  as  in  the  case  of  orders  or  contracts  placed  with  private  contractors.” 
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Remarked  that  this  enactment  was  repealed,  according  to  a decision  of  the 
Comptroller  General  rendered  February  9,  1937  (16  Comp.  Gen.  752)  ; however, 
it  was  restored  by  act  of  June  2,  1937  (50  Stat.  245),  and  as  contracts  for  aircraft, 
engines,  or  materials  awarded  to  private  manufacturers  obligate  the  appropriation 
during  the  fiscal  year  in  which  the  contract  is  made,  which  appropriation  remains 
available  thereafter  for  expenditure  in  a subsequent  fiscal  year,  it  would  seem 
that  the  same  effect  should  be  given  to  orders  placed  with  Government-owned 
establishments  under  the  act  of  July  1,  1922,  supra  ; to  hold  otherwise  would  mean 
that  orders  placed  with  the  Government  establishments  were  not  being  treated  in 
the  same  manner  as  those  given  private  contractors  (File:  LL/A18  (361128-1), 
June  18,  1937,  considering  also  act  Aug.  29,  1916,  39  Stat.  558,  34  U.  S.  C.  504, 
restricting  expenditures  in  any  one  fiscal  year  for  Group  IV  (b)  employees). 


CHARGES  AND  SPECIFICATIONS : specification  defekttive  ; alleging  refusal 

TO  OBEY  UNAUTHORIZED  ORDER. 

A summary  court-martial  specification  alleged  that  the  accused,  having  * * * 
been  lawfully  ordered  by  the  Bureau  of  Navigation,  Navy  Department,  through 
its  representative,  * * * then  a lieutenant,  U.  S.  Navy,  commanding  officer  of 

said  ship,  to  register  an  allotment  for  one-half  of  his  monthly  pay  for  the  support 
of  his  wife  and  minor  child,  did  then  and  there  refuse  to  obey  and  did  wilfully 
disobey  said  lawful  order.”  Held  that  this  specification  was  fatally  defective; 
the  Navy  Department,  or  any  officer,  is  without  authority  to  order  an  officer  or 
enlisted  man  to  make  out  allotments,  to  pay  debts,  or  to  exercise  control  or 
direction  in  any  other  manner  over  the  pay  of  any  person  in  the  naval  service 
(citing  Naval  Digest,  1916,  p.  154,  “Debts,”  pars.  17,  18,  and  19,  and  C.  M.  O.  5, 
1934,  pp.  6-7).  Proceedings,  finding,  and  sentence  set  aside  (File:  MM- 
Mummaw,  Parke  L/A17-21  (370628),  June  28  and  July  13,  1937). 


[P.  7]  CHARGES  AND  SPECIFICATIONS:  specification  defective;  alleg- 
ing VIOLATION  OF  CANCELLED  GENERAL  ORDER. 

Accused  was  convicted  by  summary  court  martial  of  a specification  alleging 
violation  of  paragraph  7 of  General  Order  No.  14  in  that  he  failed  promptly  to 
report  exposure  to  possible  venereal  disease  through  illicit  sexual  intercourse  and 
to  take  prophylactic  treatment  under  supervision.  General  Order  No.  97,  signed 
by  the  Secretary  of  the  Navy  on  May  5,  1937,  amends  General  Order  No.  14,  in 
that  paragraph  7 is  deleted.  Since  the  accused  was  alleged  to  have  violated  the 
provisions  of  this  paragraph  on  June  18,  1937,  the  proceedings,  finding,  and 
sentence  were  set  aside  (File:  MM-Pawley,  Thomas  C/A17-21  (370715),  July  15 
and  29,  1937). 


CLEMENCY : recommendation  inconsistent  with  findings  and  not  based  on 

MATTER  OF  RECORD. 

An  enlisted  man  was  found  guilty  by  plea  of  “Conduct  to  the  prejudice  of  good 
order  and  discipline,”  the  specifications  alleging  in  part  that  he  did  “wrongfully 
and  wilfully”  take  away  an  automobile  the  property  of  another,  without  consent 
of  the  owner,  in  violation  of  section  6070,  Revised  Laws  of  Hawaii,  1935.  All  of 
the  members  of  the  court  strongly  recommend  clemency,  stating  as  one  reason 
therefor  the  “absence  of  evil  motive  believed  by  the  court  to  have  existed”  in 
connection  with  the  specifications  under  this  charge. 

Section  6070,  Revised  Laws  of  Hawaii,  1935,  upon  which  the  specifications  were 
based,  provides  that  “whoever  maliciously  and  without  the  consent  of  a person 
entitled  to  the  possession  thereof  shall  move,  take,  take  away,  carry  away,  or 
convert  to  his  own  use  any  * * * automobile  * * * shall  be  guilty  of  the 
crime  of  malicious  conversion  * * 

Held  that  a mischievous  intent  or  motive  was  an  ingredient  of  the  offenses 
charged ; such  intent  was  expressed  by  the  words  “wrongfully  and  wilfully” 
(sec.  197,  N.  C.  & B.,  1923)  ; accordingly,  the  recommendation  to  clemency  was 
entirely  inconsistent  with  the  court’s  findings;  had  such  recommendation  been 
based  on  evidence  an  acquittal  would  have  been  the  only  possible  verdict ; how- 
ever, the  accused  having  pleaded  guilty  and  nothing  appearing  in  the  record  as  a 
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basis  for  the  belief  expressed  by  the  members  concerning  the  absence  of  “evil 
motive,”  the  recommendation  to  clemency,  insofar  as  it  was  based  on  the  reason 
above  quoted,  may  and  should  be  wholly  disregarded  (File:  MM-McCormick, 
Patrick  H/A17-20  (370608),  July  9 and  14,  1937;  in  this  connection  see  34  Op. 
Atty.  Gen.  5,  Oct.  6,  1923). 


CONTRACTS  : rejection  of  bids  ; restraint1  op  trade  ; readvertisement. 

Question  presented  as  to  whether  bids  under  schedule  covering  purchase  of 
blue-print  paper  for  the  Navy  may  legally  be  [P.  8]  rejected,  where  a number  of 
the  bidders  were  among  those  charged  by  the  Federal  Trade  Commission  in  pro- 
ceedings before  it,  with  associating  or  combining  together,  under  the  name  of  the 
Scientific  Apparatus  Makers  of  America,  with  various  ramifications  thereof,  for 
the  purpose  of  controlling  and  dominating  the  industry,  thus  stifling  competition. 
It  was  not  shown  that  any  of  the  bidders  under  the  schedule  in  question  had 
been  a defaulter  in  any  previous  contract  with  the  Navy. 

Section  3722,  Revised  Statutes  (34  U.  S.  C.  572)  authorizes  the  chief  of  any 
bureau  of  the  Navy  Department,  in  contracting  for  naval  supplies,  to  reject  the 
offer  of  any  person  who,  as  principal  or  surety,  has  been  a defaulter  in  any 
previous  contract  with  the  Navy  Department.  Congress  by  this  statute  expressed 
a condition  under  which  bids  may  be  rejected  and,  as  a natural  sequence,  bid- 
ders may  be  debarred.  Applying  the  rule  that  the  expression  of  one  thing  is  to 
the  exclusion  of  all  others,  held  that  no  authority  was  conferred  to  reject  the  bid 
of  any  person  under  circumstances  not  falling  within  the  purview  of  the  said 
statute ; therefore  the  bids  received  under  the  schedule  in  this  case  may  not 
legally  be  rejected  due  to  proceedings  pending  before  the  Federal  Trade  Com- 
mission. 

In  this  connection  attention  was  invited  to  article  16  of  Standard  Government 
Instructions  to  Bidders  which  reserves  to  the  United  States  the  right  to  reject 
any  and  all  bids  whenever  such  rejection  is  in  the  interest  of  the  United  States. 
Remarked  that  whether  or  not  rejection  of  all  bids  under  this  section  would 
be  justified  is  an  administrative  question  (File:  A3-2  (10)  (370702),  July  12, 
1937,  considering  Navy  Dept.  Files:  QM-Kasvinor,  A/L4-1  (5)  (280406),  May 
3,  1928,  and  L4-1  (5)  (340201),  Mar.  20,  1934;  see  also  33  Op.  Atty.  Gen.  453, 
Apr.  24,  1923). 


DEPOSITIONS:  failure  to  identify  accused — sufficiency  of  evidence. 

In  a summary-court-martial  case  the  sole  evidence  consisted  of  three  deposi- 
tions, each  tending  to  show  that  a certain  person  committed  certain  acts  on  a 
certain  day,  as  alleged  in  the  specifications,  but  there  was  no  evidence  adduced 
in  any  of  these  depositions  to  show  that  the  person  in  the  minds  of  the  deponents 
was  the  very  accused  on  trial  before  the  court ; even  assuming  that  the  de- 
pendents had  in  mind  a person  bearing  the  same  name  as  that  of  the  accused 
(which  fact  was  not  clear  from  the  depositions),  there  was  no  evidence  to  show 
the  improbability  of  another  person’s  committing  the  acts  alleged  and  using 
that  name  either  rightfully  or  wrongfully. 

Since  the  accused  before  the  court  was  not  identified  as  the  person  who  actually 
committed  the  acts  alleged,  held  that  [P.  9]  there  was  insufficient  evidence  to 
convict.  Findings  and  sentence  accordingly  set  aside.  (File:  MM-Holzschuh, 
Joseph  A/A17-21  (370622),  June  22  and  July  9,  1937). 


DISCHARGE : cancelation  of  ; correction  of  alleged  errors  in  ; effect  of 

acquiescence;  res  judicata. 

In  August  1902,  a man  enlisted  in  the  naval  service;  in  October  of  the  same 
year  he  was  found  to  be  suffering  with  hernia ; and  in  November  of  the  same 
year,  upon  recommendation  of  a board  of  medical  survey,  he  was  discharged  by 
reason  of  disability  not  incurred  in  line  of  duty.  Question  presented  as  to 
whether  his  discharge  may  now  be  considered  as  having  resulted  from  a dis- 
ability incurred  in  line  of  duty,  in  view  of  the  fact  that  no  physical  defects  were 
noted  at  the  time  of  enlistment. 
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It  appeared  from  the  records  that  the  discharge  given  this  man  in  190*2  was 
legal  and  that  he  made  no  objection  thereto  for  nearly  35  years.  Held  that  the 
Navy  Department  is  without  authority  to  change  the  character  of  a legal  dis- 
charge after  it  had  been  executed  and,  in  any  case  where  it  is  contended  that  a 
discharge  which  might  legally  have  been  given  under  certain  conditions  was 
illegal,  it  is  necessary  for  the  man  concerned  promptly  to  assert  his  rights  or  it 
will  be  presumed  that  he  consented  to  his  discharge  at  that  time  (citing  C.  M.  O. 
8,  1932,  p.  14). 

In  case  presented  the  man  concerned  had  been  in  the  naval  service  for  a 
period  of  but  two  months  when  the  disability  was  discovered  and  as  the  medical 
opinion,  which  apparently  was  based  upon  a full  knowledge  of  all  the  facts,  was 
that  this  condition  existed  prior  to  enlistment,  it  appeared  it  was  not  incident 
to  his  naval  service.  The  Navy  Department  may  not  legally  change  this  deter- 
mination (File:  MM-Kingsbery,  Fredk.  E/P2-5  (2)  (370622),  July  29,  1937; 
see  also  C.  M.  O.  3,  1987,  p.  6,  and  ante,  p.  3) . 


EVIDENCE,  DOCUMENTARY:  (a)  patkol  officer’s  report  as  hearsay;  (ft) 

VARIANCE  BETWEEN  SPECIFICATION  AND  PROOF — ABSENCE  OVER  LEAVE. 

(a)  Accused  was  convicted  by  summary  court  martial  of  absence  over  leave 
for  a period  of  about  five  days.  The  evidence  relied  upon  in  support  of  the 
specification  consisted  in  part  of  a patrol  officer’s  report  based  largely  on  hear- 
say. Held  that  this  evidence  was  not  only  vague  and  incomplete  but  was  legally 
incompetent  (citing  C.  M.  O.  5,  1929,  p.  18),  and  should  have  been  rejected  by 
the  court ; however,  the  failure  of  the  accused  to  make  objections  thereto  gave 
to  such  evidence  its  natural  probative  effect  (citing  10  It.  0.  L.  1008,  and  0.  M.  O. 
5,  1929,  p.  18). 

(&)  The  evidence  in  this  case  showed  that  the  accused  reported  to  naval  patrol 
after  an  absence  over  leave  of  only  [P.  10]  one  hour  and  forty-five  minutes 
and  not  that  he  remained  absent  over  leave  from  his  ship  for  a period  of  about 
five  days,  as  alleged  in  the  specification.  In  view  of  the  material  variance 
between  the  duration  of  the  alleged  unauthorized  absence  and  that  established 
by  the  proof,  the  finding  was  set  aside.  In  this  connection  remarked  that  once 
the  accused  surrendered  to  naval  jurisdiction,  any  subsequent  unauthorized  ab- 
sence constituted  a separate  and  distinct  offense  from  the  original  and  should 
have  been  so  charged  (citing  0.  M.  O.’s  7,  1928,  pp.  6-8,  and  7-1936,  p.  5;  File: 
MM-Pence,  Marion  E/A17-21  (370615),  June  15  and  July  9,  1937). 


GIFTS  : RETURN  OF,  AFTER  ACCEPTANCE  BY  NAVY  DEPARTMENT. 

Where  an  oil  painting,  donated  by  several  persons,  was  accepted  by  the  Navy 
Department,  held  that  it  is  now  the  property  of  the  Navy  Department  and  there 
would  be  no  authority  to  comply  with  the  request  of  one  of  the  donors  for 
return  of  said  painting  to  him  (File:  Pl-5  ( 2)  (340627),  July  20,  1937). 


JURISDICTION : state  laws — applicability  to  sales  of  alcoholic  beverages 

BY  OFFICER’S  CLUBS,  POST  EXCHANGES,  AND  SIMILIAR  AGENCIES  LOCATED  ON  NAVAL 

RESERVATIONS  IN  VIRGINIA;  INTERFERENCE  WITH  FEDERAL  INSTRUMENTALITIES. 

Section  289  of  the  United  States  Criminal  Code,  as  amended  June  20,  1935 
(49  Stat.  394;  18  U.  S.  C.,  Supp.  468)  provides: 

“Whoever,  within  the  territorial  limits  of  any  State,  organized  Territory, 
or  district,  but  within  or  upon  any  of  the  places  now  existing  or  hereafter 
reserved  or  acquired,  described  in  section  272  of  the  Criminal  Code  (U.  S.  C. 
title  18,  sec.  451),  shall  do  or  omit  the  doing  of  any  act  or  thing  Which  is 
not  made  penal  by  any  laws  of  Congress,  but  which  if  committed  or  omitted 
within  the  jurisdiction  of  the  State,  Territory,  or  district  in  which  such 
place  is  situated,  by  the  laws  thereof  in  force  on  April  1,  1835,  and  remaining 
in  force  at  the  time  of  the  doing  or  omitting  the  doing  of  such  act  or  thing, 
would  be  penal,  shall  be  deemed  guilty  of  a like  offense  and  be  subject  to  a 
like  punishment.’’ 
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In  the  application  of  this  section  the  Navy  Department  is  of  the  opinion  that 
a State  is  without  authority  to  determine  whether  penal  statutes  adopted  by 
Congress  should  or  should  not  apply  to  Government  reservations,  and  accordingly 
the  Virginia  Alcoholic  Beverage  Control  Act,  which  governs  the  sale  of  alcoholic 
beverages  and  prescribes  penalties  for  violation  thereof,  is  without  effect  insofar 
as  it  provides  that  “the  provisions  of  this  act  shall  not  be  construed  to  prevent 
* * * the  sale  of  beer  in  or  through  canteens  or  post  exchanges  on  United 

States  reservations  when  permitted  by  the  proper  authority  [P.  11]  or  authori- 
ties of  the  United  States.”  However,  for  other  reasons  hereinafter  indicated, 
held: 

(1)  Sale  of  wine  and  beer  by  officers’  clubs,  post  exchanges,  ship  service  stores, 
or  similar  organizations  located  upon  Government  reservations  is  not  subject  to 
the  Alcoholic  Beverage  Control  Act  of  the  State  of  Virginia  so  as  to  require  such 
agencies  to  obtain  licenses  from  the  Virginia  Alcoholic  Beverage  Control  Board, 
nor  do  the  acts  of  these  agencies  in  selling  wine  and  beer  constitute  offenses  that 
are  cognizable  by  the  Federal  authorities  under  the  aforesaid  section  of  the 
Criminal  Code. 

(2)  The  provisions  of  the  Virginia  Alcoholic  Beverage  Control  Act,  under  which 
distilled  liquors  may  be  sold  only  in  State  stores,  are  not  extended  by  section  289 
of  the  Criminal  Code  to  Government  reservations  within  the  State  for  the  same 
reasons  as  apply  to  the  sale  of  wine  and  beer ; such  liquors  may  be  sold  by  agen- 
cies located  on  naval  reservations  without  compliance  with  the  administrative 
control  provisions  of  the  State  law;  such  control  as  may  be  exercised  is  in  the 
discretion  of  the  Secretary  of  the  Navy. 

(3)  Naval  reservations  within  the  exclusive  jurisdiction  of  the  United  States 
located  within  the  territorial  limits  of  the  State  of  Virginia  are  not  places  in  that 
State  within  the  meaning  of  the  twenty-first  amendment  to  the  Constitution  of  the 
United  States  or  the  act  of  Congress  approved  January  11,  1934  (27  U.  S.  C.  123), 
restricting  transportation  of  intoxicating  liquors  into  certain  States  (citing 
Surplus  Trading  Go.  v.  Cook,  281  U.  S.  647 ; Bank  v.  Byrum,  HO  Va.  708,  67  S.  E. 
349;  U.  S.  v.  Cordy,  58  Fed.  (2d)  1013). 

(4)  Provisions  of  the  Virginia  Alcoholic  Beverage  Control  Act  (secs.  49  and 
58)  pertaining  to  the  importation  of  alcoholic  beverages  are  not  made  applicable 
by  section  289  of  the  Criminal  Code,  supra,  to  activities  located  on  naval  reserva- 
tions within  the  exterior  limits  of  the  state  which  are  under  the  exclusive  juris- 
diction of  the  United  States  and  can  have  no  application  to  shipments  from 
without  the  State  into  such  reservations.  As  there  is  no  Federal  law  prohibiting 
such  shipments,  the  instrumentalities  above  mentioned  may  legally  purchase  alco- 
holic beverages  without  the  State  of  Virginia  for  resale  on  naval  reservations 
without  interference  by  the  Federal  or  State  authorities  and  subject  only  to  such 
restrictions  as  may  be  imposed  by  the  President  or  by  the  Secretary  of  the  Navy 
(citing  Panhandle  Oil  Co.  v.  Mississippi,  277  U.  S.  218). 

(5)  Wholesalers  of  beer  licensed  under  the  Virginia  Alcoholic  Beverage  Control 
Act  may  sell  and  deliver  beer  to  any  of  the  above-designated  organizations  located 
on  naval  reservations,  [P.  12]  even  though  the  consignee  does  not  hold  a 
license  issued  by  the  Virginia  Alcoholic  Beverage  Control  Board.  Sales  of  this 
character  are  not  sales  within  the  State  of  Virginia  and  consequently  are  not 
prohibited  by  anything  in  the  Virginia  law. 

The  above  holdings  were  based  upon  the  following  considerations: 

(a)  After  repeal  of  the  eighteenth  amendment  to  the  Constitution,  the  Presi- 
dent issued  instructions  concerning  the  use  and  sale  of  alcoholic  beverages  in 
places  under  naval  jurisdiction,  which  instructions  are  incorporated  in  the 
Navy  Regulations  (art.  118). 

(6)  The  Secretary  of  the  Navy  has  specifically  authorized  ship  service  stores 
and  post  exchanges  located  on  naval  reservations  within  the  territorial  limits 
of  Virginia  to  sell  beer.  Officers’  clubs  and  officers’  messes  have  general  author- 
ity to  sell  alcoholic  beverages  of  all  kinds  under  the  provisions  of  General 
Order  No.  59,  which  was  issued  by  the  Secretary  of  the  Navy  amplifying  the 
President’s  instructions. 

(c)  “A  State  cannot  legislate  effectively  concerning  matters  beyond  her  juris- 
diction and  within  territory  subject  only  to  control  by  the  United  States” 
{Standard  Oil  Co.  v.  Calif.,  291  U.  S.  242;  see  also  Surplus  Tradmg  Co.  v. 
Cook , 281  U.  S.  647;  Graysburg  Oil  Co.  v.  Texas,  278  U.  S.  582;  Panhandle  Oil 
Co.  v.  Mississippi,  277  U.  S.  218;  United  States  v.  McIntosh,  2 Fed.  Supp.  244: 
31  Op.  Atty.  Gen.  263,  265,  282,  and  294). 
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( d ) All  naval  reservations  in  Virginia,  including  the  marine  barracks  at 
Quantico,  are  places  acquired  by  purchase  for  the  exclusive  use  of  the  United 
States  and  are  under  the  exclusive  jurisdiction  of  the  United  States.  The  con- 
trolling State  statute  as  to  jurisdiction  is  contained  in  section  19  (a)  of  the 
Virginia  Code,  1936  ( U . 8.  v.  McIntosh,  2 Fed.  Supp.  244,  249).  Amendments 
made  by  the  General  Assembly  of  Virginia  during  its  1936  session  which  pro- 
vides that  jurisdiction  is  retained  by  the  State  for  taxation,  regulation  of  sales 
of  alcoholic  beverages,  and  for  other  purposes,  apply  only  to  future  acquisitions — ■ 
and  are  of  doubtful  constitutionality  as  the  restrictions  sought  to  be  imposed 
would  apparently  prevent  the  exercise  of  exclusive  jurisdiction  by  the  United 
States  over  such  reservations  as  may  be  acquired  and  would  constitute  an 
interference  with  the  exercise  of  governmental  functions. 

( e ) Section  289  of  the  United  States  Criminal  Code,  supra,  does  not  extend 
State  jurisdiction  over  governmental  reservations.  Its  only  effect  is  to  adopt 
offenses  created  by  State  law  in  force  on  April  1,  1935,  as  Federal  offenses  pun- 
ishable only  in  Federal  courts  (citing  Western  Union  Telegraph  Co.  v.  Chiles , 
214  U.  S.  274;  Crouch  v.  U.  8.,  13  Fed.  (2d)  348;  U.  S.  v.  Press  Publishing  Co., 
219  U.  S.  1 ; Washington  P.  & C.  Railway  Co.  v.  [P.  13]  Magruder,  198  Fed. 
218).  The  situation  is  no  different  than  would  have  been  the  case  had  Congress 
specifically  created  each  offense  as  adopted  without  any  reference  to  state  laws. 

(f)  Aside  from  their  location  on  Government  property  under  the  exclusive 
jurisdiction  of  the  United  States,  officers’  messes,  officers’  clubs,  ship  service  stores, 
post  exchanges,  and  similar  organizations  constitute  governmental  instrumen- 
talities engaged  in  the  performance  of  governmental  functions.  (See  C.  M.  O.’s 
8,  1935,  p.  11 ; 12,  1935,  p.  7 ; 10,  1936,  p.  13 ; 11,  1936,  p.  6 ; 12,  1936,  p.  13 ; 1,  1937, 
p.  15 ; 4,  1937,  p.  9 ; 6,  1937,  p.  10 ; and  6,  1937,  p.  11.) 

(g)  It  is  apparent  from  the  authorities  that  the  State  of  Virginia  has  no  juris- 
diction or  control  whatever  over  the  instrumentalities  named,  and  is  without 
power  to  require  them  to  procure  a State  license  for  the  sale  of  wines  and  beer 
as  required  by  the  Virginia  Alcoholic  Beverage  Control  Act  in  cases  of  persons 
who  sell  wine  and  beer  in  the  State  ( Panhandle  Oil  Co.  v.  Mississippi,  supra ; 
New  York  ex  rel.  Rogers  v.  Graves  et  al,  299  U.  S.  401). 

(h)  The  Navy  Department  has  heretofore  informed  the  Virginia  Alcoholic  Bev- 
erage Control  Board  that  it  would  not  permit  the  aforesaid  instrumentalities  to 
obtain  such  State  licenses,  as  to  do  so  would  tend  to  admit  jurisdiction  of  the  State 
over  the  Federal  activities  which  does  not  in  fact  exist. 

(i)  If  the  offense  of  selling  wines  and  beer  without  a license,  which  is  made 
punishable  by  the  law  of  Virginia,  were  extended  to  Government  reservations 
under  the  exclusive  jurisdiction  of  the  United  States,  there  would  exist  the 
anomalous  situation  that  a business  which  may  be  conducted  in  the  State  under 
certain  conditions  imposed  by  the  State  could  not,  under  any  conditions,  be  con- 
ducted by  a Government  activity  on  a Federal  reservation  within  the  State,  since 
there  are  no  Federal  license  laws  applicable  to  sales  of  alcoholic  beverages  on 
Government  reservations  in  the  State  of  Virginia  and  the  requirements  of  the 
State  law  cannot  be  extended  to  activities  on  Government  reservations. 

(;)  The  offenses  contemplated  by  section  289  of  the  Criminal  Code,  supra,  are 
those  commonly  understood  crimes  such  as  rapes,  batteries,  etc.,  which  may  be 
wholly  consummated  on  a Government  reservation  and  do  not  depend  upon  an 
administrative  set-up  first  being  established  which  is  controlled  by  State  agencies  ; 
that  section  does  not  adopt  as  Federal  offenses  violations  of  administrative  regu- 
lations that  are  established  by  law  to  control  acts  made  legal  by  State  law.  The 
State  legislature  having  made  the  sale  of  alcoholic  beverages  legal,  the  punish- 
ments which  it  has  seen  fit  to  prescribe  for  violations  of  certain  administrative 
requirements  to  control  [P.  14]  sales  within  the  State  have  not  been  adopted. 
The  method  of  control  which  is  necessarily  different  under  the  different  situa- 
tions existing  in  the  various  jurisdictions  is  left  for  other  consideration.  So  far 
as  concerns  the  sale  of  alcoholic  beverages  on  naval  reservations,  this  control 
is  exercised  by  the  Secretary  of  the  Navy. 

(k)  The  Virginia  Code  provides  penalties  for  various  acts  or  omissions,  includ- 
ing the  keeping  of  dogs  without  license  and  conducting  a business  of  any  kind 
without  being  licensed.  Such  provisions  have  never  been  held  to  be  adopted  by 
section  289  of  the  Criminal  Code,  which  obviously  did  not  make  penal  all  acts  or 
omissions  made  so  by  State  law. 

(?)  In  the  absence  of  any  Federal  law  covering  this  matter,  the  only  authority 
required  for  the  sale  of  wines  and  beer  by  organizations  located  on  naval  reserva- 
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tions  within  the  State  of  Virginia  is  the  consent  of  the  Secretary  of  the  Navy, 
which  has  been  given  generally  by  article  118  (2),  Navy  Regulations,  1920,  and 
General  Order  No.  59,  and  specifically  in  the  cases  of  ship  service  stores  and  post 
exchanges. 

(m)  In  the  cases  of  the  United  States  against  the  management  and  employees 
of  the  Hotel  Chamberlain  at  the  Army  reservation,  Old  Point  Comfort,  Va.,  it  is 
understood  that  the  defendants  were  convicted  in  the  United  States  court  for  vio- 
lating the  provisions  of  section  289  of  the  Criminal  Code,  supra,  by  selling  distilled 
liquors  in  violation  of  laws  in  effect  in  the  State  of  Virginia.  The  case  was  not 
appealed.  The  Navy  Department  considers  that  the  Government  agencies  herein 
discussed  occupy  an  entirely  different  status  from  the  Hotel  Chamberlain  and 
that  the  cases  involving  the  hotel  are  not,  therefore,  controlling  (File:  JJ56 
(6)/Lll-3  ( 360328),  July  13,  1937). 


JURISDICTION : state  laws — applicability  to  sales  on  naval  reservations. 

Question  presented  as  to  whether  post  exchanges,  ship  service  stores,  and  similar 
organizations  on  Government  reservations  in  Virginia  may  sell  merchandise  of 
any  kind  to  civilian  employees  or  civilians  without  the  payment  of  the  State 
license  tax.  Held,  that  State  laws  have  no  effect  upon  such  reservations  and 
therefore  the  organizations  referred  to  may  make  such  sales,  insofar  as  State 
laws  are  concerned.  However,  remarked  that  Congress  has  provided  in  various 
laws  the  classes  of  persons  who  are  entitled  to  make  purchases  from  ship  stores, 
and  the  Navy  Department  has  by  regulations  restricted  sales  by  ship  service  stores 
and  post  exchanges  to  persons  in  the  naval  service  or  civilian  employees  at  naval 
reservations  (File:  JJ56  (6)/Lll-3  (360328),  July  13,  1937). 


[P.  15]  PENSIONS : service — payment  to  naval  hospitals  of  amounts  due 

PATIENTS. 

Where  a veteran  in  receipt  of  naval  allowance  pursuant  to  Section  4757, 
Revised  Statutes  (38  U.  S.  C.  230)  is  hospitalized  in  a naval  hospital  as  a 
naval  patient,  payment  of  the  naval  allowance  during  his  period  of  hospitaliza- 
tion must  be  made  to  the  commanding  officer  of  the  naval  hospital  (Letter  from 
Director,  Veterans’  Claims  Service,  Veterans’  Administration  to  Navy  Dept., 
July  13,  1937,  Navy  Dept.,  File:  LV/P3-2  ( 370524)  ; see  also  Sec.  Navy’s  letter 
to  Adm.  Vet.  Affairs,  File:  LV/P3-2  (370524),  June  28,  1937,  citing  R.  S.  4813 
(24  U.  S.  C.  6),  and  Vet.  Adm.  Dec.  No.  209  of  Nov.  17,  1933). 


PUBLIC  LANDS : mining  claims — application  of  public  land  laws  to  naval 

AMMUNITION  DEPOT,  HAWTHORNE,  NEV. 

The  public  land  laws  are  no  longer  applicable  to  lands  embraced  within  the 
site  of  the  naval  ammunition  depot,  Hawthorne,  Nev.,  as  this  land  is  now 
in  the  status  of  “private  public  land”  reserved  for  a specific  purpose.  Accord- 
ingly, held  that  a private  mining  company  may  not  legally  undertake  any 
assessment  work  to  enable  it  to  perfect  mining  claims  within  the  boundaries 
of  the  aforesaid  naval  ammunition  depot  (File:  NT1-13/N1-13  (31070&-4), 
July  2,  1937— J.  A.  G.). 


RETIRING  BOARDS : members,  number  of — board  illegally  constituted  ; 

RECORDER,  AS  MEMBER;  RECORD  AS  EVIDENCE  IN  SUBSEQUENT  PROCEEDINGS. 

The  recorder  of  a naval  retiring  board  in  the  cases  of  two  dental  officers 
signed  the  record  of  proceedings  in  each  case  as  a member;  the  naval  retiring 
board,  by  the  original  precept  and  modifications  thereof,  was  constituted  of 
five  members  and  the  recorder,  but  one  of  the  five  members  did  not  sign  the 
record  nor  was  he  present  during  the  proceedings.  Held  that  the  statutory 
requirement  that  a retiring  board  shall  consist  of  not  less  than  five  members, 
two-fifths  of  whom  shall  be  officers  of  the  Medical  Corps  (R.  S.  1448  ; 34 
U.  8.  C.  411)  was  not  met.  While  a junior  member  of  a board  may  act  as 
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[P.  16]  recorder,  one  appointed  as  a recorder  only  cannot  act  as  a member  ; 
nor  can  subsequent  appointment  of  the  recorder  as  a member  by  the  conven- 
ing authority  validate  his  action  as  an  assumed  member  of  the  board  (citing 
C.  M.  O.  9,  1936,  p.  22).  However,  in  the  absence  of  objection,  a board  directed 
to  convene  for  the  purpose  of  arriving  at  a statutory  finding  in  each  of  these 
cases  is  authorized  to  consider  the  record  of  proceedings  before  the  non- 
statutory  board  (File:  OO-Badger,  Harold  A/A17-33  (370716)  over  OO-Baume, 
Clement  R/A17-33  (370716),  July  30,  1937). 

C.  M.  O,  8—1937 

[P.  2]  Lieutenant  Commander  Seabury  Cook,  U.  S.  Navy,  was  tried  by  general 
court  martial  convened  on  board  the  U.  S.  S.  Quincy,  on  August  2,  1937,  by 
order  of  the  commander  Cruisers,  Scouting  Force,  United  States  Fleet,  and  was 
found  guilty  by  plea  of  “Drunkenness”  (on  duty).  He  was  sentenced  to  lose 
100  numbers  in  his  grade. 

On  August  7, 1937,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence,  subject  to  the  following  remarks : 

“The  accused  pleaded  guilty  to  the  charge  of  ‘Drunkenness’  and  the 
specification  thereunder,  which,  taken  in  conjunction  with  a previous  con- 
viction for  the  same  offense,  is  a clear  indication  that  his  conception  of  the 
rules  of  conduct  is  not  in  keeping  with  those  expected  of  a commissioned 
officer  and  he  is  therefore  unfit  for  the  naval  service.  It  is  evident,  however, 
from  the  light  sentence  awarded  that  the  court  either  did  not  take  the 
same  view  in  this  respect  as  the  convening  authority,  or  else  exercised 
clemency  in  the  award  of  the  sentence,  which  function  is  a prerogative  of 
the  convening  or  reviewing  authority.  The  convening  authority  considers 
the  sentence  entirely  inadequate,  as,  in  view  of  the  present  status  of  the 
accused  on  the  Navy  list,  the  loss  of  numbers  awarded  practically  results 
in  no  punishment  whatever.” 

On  August  21,  1937,  the  Acting  Secretary  of  the  Navy  approved  the  following 
remarks  of  the  Chief  of  the  Bureau  of  Navigation : 

“The  remarks  of  the  convening  authority  are  noted,  and  this  Bureau  is 
of  the  opinion  that,  in  view  of  the  previous  conviction  of  the  accused  and 
his  present  status  on  the  Navy  list,  the  sentence  of  the  court  in  this  case 
is  inappropriate,  as  well  as  inadequate.” 


[P.  3]  Chief  Pay  Clerk  James  D.  Turnbull,  U.  S.  Navy,  was  tried  by  general 
court  martial  convened  at  the  naval  training  station,  Great  Lakes,  111.,  on  May 
22,  1937,  by  order  of  the  Acting  Secretary  of  the  Navy,  and  was  convicted  of 
the  following  charges : 

(I)  “Conduct  unbecoming  an  officer  and  a gentleman”  (dishonorable  indiffer- 
ence to  just  indebtedness,  eight  specifications), 

(II)  “Conduct  to  the  prejudice  of  good  order  and  discipline”  (allowing  checks 
to  be  dishonored  for  insufficient  funds,  two  specifications)  : 

Additional  charge  /. — “Conduct  unbecoming  an  officer  and  a gentleman”  (dis- 
honorable indifference  to  just  indebtedness). 

Additional  charge  II. — “Falsehood.” 

An  additional  charge,  “Conduct  to  the  prejudice  of  good  order  and  discipline” 
(neglecting  to  pay  for  hotel  accommodations,  in  violation  of  Illinois  Revised 
Statutes),  was  nol-prossed. 

The  court  sentenced  him  to  be  dismissed  from  the  United  States  naval  service. 
Five  members  of  the  court  recommended  clemency  “in  consideration  of  his  age, 
long  time  in  the  service,  and  previous  good  record.” 

[P.  4]  On  August  5,  1937,  the  Judge  Advocate  General  recommended  that  the 
findings  on  charge  II  and  specifications  1 and  2 thereunder  be  set  aside  (for 
reasons,  see  post,  p.  9),  and  held  that  the  proceedings  and  findings  on  the  other 
charges  and  the  sentence  were  legal. 

On  August  11,  1937,  the  Acting  Secretary  of  the  Navy  approved  the  proceed- 
ings and  findings  on  charge  I and  the  additional  charges,  and  the  sentence,  and 
set  aside  the  findings  on  charge  II  and  specifications  1 and  2 thereunder, 
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On  August  23,  1937,  the  sentence  of  dismissal  was  confirmed  by  the  President 
of  the  United  States. 


ADJUSTED  COMPENSATION;  “home  service  not  with  troops”  construed. 

During  the  World  War  an  officer  of  the  Naval  Reserve  Force  performed  duty 
in  the  office  of  Chief  of  Naval  Operations  in  connection  with  the  enrollment  of 
student  aviators,  under  the  direction  of  the  Supervisor  of  Naval  Reserve  Flying 
Corps,  and  was  detailed  for  special  temporary  additional  duty  during  this  period 
at  the  naval  air  station,  Hampton  Roads,  Va.,  naval  air  station,  Pensacola,  Fla., 
and  at  Philadelphia,  Pa.  Held  that  the  duty  performed  in  the  Office  of  Chief  of 
Naval  Operations  was  not  such  duty  as  was  contemplated  by  the  World  War 
Adjusted  Compensation  Act  of  May  19,  1924  (sec.  202  (e)  ; 43  Stat.  122;  38 
U.  S.  C.  602  (e) ),  for  which  adjusted  service  credit  may  be  allowed.  Remarked 
that  if,  during  the  period  duty  was  performed  at  naval  air  stations,  the  officer 
was  engaged  in  instructing  student  aviators  in  practical  flying,  it  would  appear 
to  constitute  duty  entitling  him  to  adjusted  service  credit,  provided  he  was  not 
receiving  commutation  of  quarters  and  subsistence ; duty  of  this  character  would 
correspond  to  duty  in  a training  camp  (File:  00/L13-2  (23)  (370625),  Aug.  2, 
1937,  citing  File  29460-5,  Aug.  1,  1924;  and  C.  M.  O.  8,  1925,  p.  8;  see  also 
C.  M.  O.’s  5,  1937,  p.  3 ; 6, 1937,  p.  2 ; and  7,  1937,  p.  3). 


ALIENS  : member  of  naval  service — jurisdiction  of  labor  department. 

A warrant  of  arrest  having  been  issued  for  an  alien,  charging  him  with  being 
in  the  United  States  illegally,  and  it  appearing  that  the  said  alien  was  a con- 
tinuous service  man  of  excellent  record  in  the  Marine  Corps,  then  on  duty  as  a 
corporal  in  Honolulu,  T.  H.,  under  a reenlistment  entered  into  on  August  8,  1935, 
for  a period  of  four  years,  the  Department  of  Labor  informed  the  Secretary  of 
the  Navy  that,  upon  consideration  of  the  evidence  of  record,  it  had  granted  the 
said  man  “permission  to  [P.  5]  depart  from  the  United  States  voluntarily, 
to  any  country  of  his  choice,  on  or  before  September  30,  1939,”  provided  arrange- 
ments were  made  with  its  Honolulu  office  for  verification  of  departure ; and  that 
unless  he  so  departed  an  order  of  deportation  would  be  entered  and  deportation 
effected  (Letter  from  Acting  Commissioner,  Immigration  and  Naturalization 
Service,  Dept.  Labor,  to  Sec.  Navy,  Aug.  7,  1937,  Navy  Dept.  File : MM/PI-4 
(370426) ). 


APPOINTMENTS : acting  pay  clerks — age  limit. 

An  act  approved  August  29,  1916  ( 39  Stat.  579),  changed  the  age  limit  for 
retirement  of  officers  from  62  to  64  years.  This  was  treated  in  the  United  States 
Code  as  having  amended  the  act  of  March  3,  1915  (38  Stat.  943),  which  provided 
that  no  person  shall  be  appointed  an  acting  pay  clerk  unless  his  accumulated 
previous  service,  together  with  possible  future  service  prior  to  attaining  the  age 
of  62  years,  would  amount  to  at  least  30  years.  The  Navy  Department  at  the 
time  the  code  was  adopted  concurred  in  this  view  (Navy  Dept.  File  26255-614 : 31, 
Apr.  13,  1926).  Accordingly,  held  that  the  appointment  of  acting  pay  clerks 
should  be  governed  by  the  United  Slates  Code  (title  34,  sec.  130)  which  provides 
that  no  person  shall  be  appointed  an  acting  pay  clerk  unless  his  accumulated 
previous  service,  together  with  possible  future  service  “prior  to  attaining  the  age 
of  sixty-four  years”  will  amount  to  at  least  30  years  (File:  OW  13/P14-2 
(370713),  Aug.  6,  1937). 


CHARGES  AND  SPECIFICATIONS  : deck-court  specifications — requirements 

OF ; GENERAL  RULE. 

The  specification  of  a deck  court  may  be  less  formal  than  that  for  a summary 
or  general  court  martial ; nevertheless,  in  every  case  the  convening  authority 
should  take  care  to  see  that  the  statement  of  facts  of  the  alleged  offense,  as  set 
forth  therein,  constitutes  a legal  offense,  and  that  the  offense  is  set  forth  clearly 


2160  COMPILATION  OF  COURT-MARTIAL  ORDERS.,  1916-193  7 
[C.  M.  O.  No.  8—1937] 

and  explicitly  and  is  not  left  to  be  implied.  Accordingly,  in  a specific  case,  held 
that  a specification  was  fatally  defective  which  merely  alleged  that  the  accused 
“did  on  or  about  August  6,  1937,  wilfully,  wrongfully,  and  unlawfully  drive  and 
operate  an  automobile,  to  wit,  a Ford,  over  a public  highway  of  the  District  of 
Columbia,  to  wit,  South  Carolina  Avenue,  Southeast,  in  the  city  of  Washington.” 
Remarked  that  the  words  “wilfully,  wrongfully,  and  unlawfully”  are  mere  con- 
elusions  of  law  and  without  a description  as  to  the  manner  of  operating  a motor 
vehicle  or  setting  out  a violation  of  a particular  section  of  the  acts  regulating 
motor-vehicle  traffic  do  not  allege  an  offense  and  the  defect  is  not  aided  by  a plea 
of  guilty  (citing  C.  M.  O.  5,  1932,  p.  9).  Proceedings,  finding,  and  sentence  set 
aside  (File:  MM-lIorn,  Lewis  J/A17-22  ( 370817),  Aug.  17  and  31,  1937). 


[P.  6]  CHARGES  AND  SPECIFICATIONS:  multiplicity  of  specifications; 

THEFT. 

A specification  under  the  general  court-martial  charge  of  “Theft”  alleged  that 
accused  did  at  a specified  time  and  place  steal  a table  radio,  a stickpin,  and  sundry 
other  articles  of  jewelry  particularly  described  therein,  the  property  of  a certain 
named  civilian.  A second  specification  under  the  same  charge  alleged  the  theft 
at  the  same  time  and  place  of  certain  similar  items  of  jewelry,  the  property  of  a 
different  civilian. 

Remarked  that  where,  as  in  this  case,  several  articles,  the  property  of  different 
persons,  are  stolen  at  the  same  time  and  place,  this  constitutes  but  one  theft 
and  should  be  alleged  in  one  specification  ( Chanock  v.  United  States,  267  Fed. 
612),  although  it  is  improper  to  set  forth  in  one  specification  the  stealing  of 
different  articles  on  various  occasions.  However,  held  that,  while  the  action  of 
the  convening  authority  in  preferring  two  specifications  under  the  charge  of 
“Theft”  for  but  one  offense  was  irregular,  as  no  objection  was  made  by  the 
accused  thereto,  and  as  the  sentence  adjudged  was  not  excessive,  the  interests  of 
the  accused  were  not  prejudiced  (File:  MM-Morse,  Donald  B/A17-20  (370616), 
Aug.  18  and  25,  1937,  citing  sec.  23,  N.  C.  & B.,  1937,  and  Wharton’s  Grim.  Law, 
12th  ed.,  sec.  1171). 


CLAIMS : equitable  ; erection  of  quarters  from  private  funds  on  public  lands, 

A civil  employee  submitted  a claim  for  $295  for  reimbursement  of  an  amount 
alleged  to  have  been  expended  by  him  in  the  erection  of  quarters  at  the  marine 
barracks,  Parris  Island,  in  1920.  It  appeared  that  the  quarters  were  occupied 
by  the  claimant  for  five  years  without  any  charge  being  made  by  the  Government 
and  that  the  fair  rental  value  of  the  quarters,  as  determined  by  a board  of 
investigation  in  1925,  was  eight  dollars  per  month.  Under  these  circumstances 
held  that  the  employee  has  no  equitable  claim  against  the  Government.  Further 
held  that  there  is  no  basis  for  a legal  claim,  as  he  voluntarily  expended  funds  in 
erecting  quarters  on  land  of  the  United  States  in  which  he  had  no  title  or  interest 
and  without  any  written  agreement  covering  the  transaction  (File:  KP59/L4-3 
(17)  (370313),  Aug.  19,  1937). 


CLAIMS : NAVAL  PERSONNEL — effects  lost  or  damaged  ; “shipweFck  or  other 

MARINE  DISASTER”  CONSTRUED. 

During  fueling  of  a naval  vessel  excessive  pressure  of  the  fuel  line  caused  it 
to  jump  out  of  the  open  fuel  tank  as  the  supply  valve  was  opened  and  fuel  oil 
was  sprayed  around  the  main  deck,  entered  the  after  compartment,  and  damaged 
clothing  in  a locker.  Held  that  this  did  not  constitute  a “shipwreck  or  other 
marine  disaster”  within  the  meaning  of  the  act  of  October  6,  1917  (40  Stat.  389; 
34  U.  S.  C.  981-982),  providing  [P.  7]  reimbursement  for  loss,  destruction,  or 
damage  of  effects  belonging  to  naval  personnel  (File:  MM/L19  (370622),  Aug.  10, 
1937 ; see  in  this  connection  C.  M.  O.  9,  1936,  p.  12). 
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CLAIMS:  PRIVATE  PROPERTY  DAMAGED  BY  NAVAL  TORPEDO;  ANTICIPATORY  DAMAGES. 

Claim  was  submitted  for  damage  to  privately  owned  fishing  nets  as  a result 
of  a Navy  torpedo  becoming  entangled  therein,  and  also  for  loss  of  four  barrels 
of  fish,  including  fish  in  nets,  and  loss  of  two  days’  fishing.  Held  that  the  Navy 
torpedo,  fired  by  a naval  vessel,  was  responsible  for  the  damage  to  the  fishing 
nets,  and  claim  therefor  is  approved  for  submission  to  Congress  under  the  act 
of  December  28,  1922  (42  Stat.  1066;  34  U.  S.  C.  599)  ; but  claim  for  loss  of  fish 
and  of  two  days’  fishing  is  both  anticipatory  and  indefinite  and  should  not  be 
allowed  (File:  L11-15/N1-6  (370405),  Aug.  10,  1937). 


CLAIMS : private  property  damaged  by  naval  vessel  with  licensed  pilot. 

A United  States  naval  vessel  damaged  certain  fishing  nets  when  entering  the 
port  of  Marseille,  France.  The  vessel  was  being  navigated  at  the  time  under  the 
advice  of  a licensed  pilot  whose  employment,  according  to  the  report  of  the 
American  Consul  General,  was  obligatory  but  his  duties  solely  consultative  and 
advisory.  Held  that  the  naval  vessel  was  responsible  for  the  damage,  and  claim 
therefor  was  accordingly  recommended  for  report  to  Congress  for  payment  under 
authority  of  the  act  of  December  28,  1922  (42  Stat.  1066 ; 34  U.  S.  C.  599 ; File : 
L11-15/N1-6  (370427),  Aug.  28,  1937). 


CONTRACTS : inspection  of  material — latent  defects. 

Question  presented  as  to  whether,  in  connection  with  the  inspection  of  steel 
plates  furnished  under  a Navy  contract,  methods  supplementary  to  those  pre- 
scribed by  the  contract  may  be  applied. 

In  the  case  presented  the  specifications,  which  were  made  a contractual  pro- 
vision, provided  that  “the  steel  shall  be  in  strict  accordance  with  Navy  Depart- 
ment Tentative  Specification,”  dated  July  27,  1934,  and  that  “General  Specifi- 
cations for  Inspection  of  Material,  issued  by  the  Navy  Department,  September 
1,  1934,  shall  form  a part  of  these  specifications.” 

The  above-mentioned  “General  Specifications  for  Inspection  of  Material,’* 
which  formed  part  of  the  contract,  provided  that — 

“When  the  tests  prescribed  in  a specification  do  not  cover  all  the  require- 
ments as  given  in  that  specification,  the  inspector  shall  make  such  tests 
* * * as  he  may  deem  necessary  to  determine  whether  or  not  the  material 

meets  the  requirements  of  the  specification.” 

The  contract  also  provided  that  “final  inspection  shall  be  conclusive  except  as 
regards  latent  defects  * * 

[P.  8]  It  appeared  that  one  steel  plate  furnished  under  the  contract  complied 
with  all  the  requirements  of  the  specifications  so  far  a^  disclosed  by  the  pre- 
scribed tests,  but  was  found  to  have  a “woody  structure”  when  subjected  to  the 
“nick  brake  test”  promulgated  by  the  Bureau  of  Construction  and  Repair  after 
the  date  of  this  contract. 

Held  that  if  it  is  determined  as  a fact  that  a “woody  structure”  is  a latent 
defect,  which  could  only  be  discovered  by  some  method  of  inspection  other  than 
that  set  out  in  the  Tentative  Specification,  such  further  test  as  the  inspector 
deemed  necessary  was  proper  under  the  contract  (File:  JJ46-1/L4-3  (370724),. 
Aug.  23,  1937). 


EVIDENCE : insufficient — attempting  to  dispose  of  property  of  the  united 
states  and  stealing  property  of  the  united  states. 

Following  evidence  held  insufficient  to  establish  prima  facie  case  of  “Scan- 
dalous conduct  tending  to  the  destruction  of  good  morals”  (attempting  to  dispose 
of  property  of  the  United  States)  and  “Stealing  property  of  the  United  States” 
(various  types  of  globe  valves,  files,  etc.,  total  value,  $41.37 : 

Accused  was  apprehended  in  the  act  of  attempting  to  sell  certain  articles  of 
property  then  in  his  possession  to  a junk  dealer. 

The  articles  were  similar  in  every  way  to  those  which  were  used  on  board  the 
U.  S.  S.  Eagle  19 , to  which  the  accused  was  attached. 
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Similar  articles  were  also  used  and  issued  by  the  Navy  Yard,  Boston,  Mass. 

The  globe  valves  were  marked  with  a stencil,  “U.  S.  N.  and  anchor,”  identified 
by  a witness,  an  inspector  of  engineering  material,  as  indicating  material  under- 
going inspection  or  as  having  been  accepted  for  naval  use.  Such  a marking,  this 
witness  further  testified,  would  not  necessarily  indicate  that  the  material  be- 
longed to  the  Government,  but  might,  instead,  be  the  property  of  a contractor  or 
the  manufacturer. 

The  commanding  officer  of  the  U.  S.  S.  Eagle  19  testified  that  he  was  ‘‘unable 
to  definitely  establish  that  these  (supplies)  were  missing  from  the  storeroom  of 
the  Eagle  19T 

The  senior  storekeeper  of  the  supply  department,  Navy  Yard,  Boston,  Mass., 
also  testified  that  no  articles  similar  to  those  on  exhibit  were  missing  from  the 
navy  yard  storerooms.  Nor  was  any  evidence  introduced  by  the  prosecution  in 
any  way  bearing  on  a shortage,  loss,  or  theft  committed  in  any  other  naval 
activity. 

Remarked  that  to  justify  a conviction  on  either  of  the  above  charges  it  was 
incumbent  upon  the  prosecution  to  establish  beyond  a reasonable  doubt  that  the 
property  belonged  to  the  United  States.  This  was  not  proved ; nor  was  it  shown 
that  [P.  9]  the  United  States  lost  the  property  which  the  accused  was  charged 
with  stealing,  or  any  property  similar  thereto. 

In  view  of  the  foregoing,  the  findings  on  the  above  two  charges  were  set  aside ; 
the  sentence  was  reduced  to  conform  to  the  legal  limitation  of  punishment  for 
another  offense  of  which  accused  was  properly  convicted  (File:  MM-Sheehan, 
Bernard  M/A17-20  (370605),  July  26  and  Aug.  3,  1937). 


EVIDENCE : insufficient — conduct  to  prejudice  of  good  order  and  discipline 

(ALLOWING  CHECKS  TO  BE  DISHONORED) . 

An  officer  was  convicted  of  “Conduct  to  the  prejudice  of  good  order  and  disci- 
pline,” the  specifications  each  alleging  that  he  gave  a check  on  a bank  where 
there  were  insufficient  funds  to  meet  it.  He  pleaded  not  guilty  and  then  admitted 
that  he  drew  the  checks  and  delivered  them,  and  that  upon  presentation  to  the 
bank  they  were  dishonored  because  he  did  not  have  at  the  time  sufficient  funds 
on  deposit  to  provide  for  their  payment.  However,  he  specifically  denied  in  each 
instance  that  he,  “well  knowing  that  he  did  not  have  at  the  time  of  drawing  said 
check  sufficient  funds  in  said  bank  to  provide  for  its  payment,  did  thereafter 
wholly  neglect  and  fail  to  provide  therefor.” 

The  judge  advocate  introduced  one  witness,  the  cashier  of  the  bank  upon 
which  the  checks  were  drawn,  who  testified  that  the  checking  account  of  the 
accused  was  insufficient  to  meet  the  checks  when  presented  and  that  they  were 
therefore  protested.  He  also  testified  that  ample  deposits  were  made  by  the 
accused  shortly  thereafter.  Upon  the  reopening  of  the  prosecution,  another  wit- 
ness gave  testimony  relating  to  one  of  the  specifications  which  did  not  go  beyond 
the  admission  but  did  state  that  the  debt  had  been  paid  in  full  approximately  a 
week  after  the  check  given  by  the  accused  had  been  protested. 

Held  that  the  above  evidence  did  not  support  the  allegations  in  the  specifica- 
tions that  the  accused  “did  thereafter  wholly  neglect  and  fail  to  provide  there- 
for.” The  conviction  on  the  aforesaid  charge  was  accordingly  set  aside  (File: 
OO-Turnbull,  Jas.  D/A17-20  (370323),  Aug.  5 and  11,  1937,  citing  sec.  272,  sample 
spec.  8,  N.  C.  & B.,  1923 ; C.  M.  O.’s  12,  1927,  p.  13 ; 3,  1930,  p.  7 ; and  1,  1937,  p.  6). 


GIFTS  : REQUESTS  FOR  NAVAL  PURPOSES — SUGGESTED  LANGUAGE  OF  WILL  ; AUTHORITY 
TO  ACCEPT. 

A private  citizen  having  requested  information  “as  to  the  proper  wording  in  a 
will  to  provide  bequests  to  the  Naval  Historical  Foundation  and  for  the  benefit  of 
midshipmen  at  the  Naval  Academy,”  suggested  that  the  following  wording  would 
accomplish  the  purposes  desired : 

“I  bequeath  to  the  Naval  Historical  Foundation,  Navy  Department,  Wash- 
ington, D.  C.,  * * *.” 

[P.  10]  “I  bequeath  to  the  Secretary  of  the  Navy  in  trust  the  sum  of 
* * * to  be  expended  in  his  discretion  and  for  the  specific  purposes  to  be 
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determined  by  him  to  promote  the  professional  training  and  education  of 
midshipmen  at  the  United  States  Naval  Academy.” 

Remarked  that  a bequest  to  the  Secretary  of  the  Navy,  such  as  referred  to 
above,  may  not  be  accepted  without  the  consent  of  Congress ; and  that  it  is  the 
practice  in  such  cases  for  the  Navy  Department  to  initiate  special  legislation 
authorizing  acceptance  when  a bequest  becomes  available  (File:  00/A17-5 
(370717),  Aug.  2,  1937). 


JURISDICTION : civil  authorities — delivery  of  naval  personnel  to  ; insuffi- 
cient evidence;  policy  of  navy  department. 

Warrant  for  arrest  of  an  enlisted  man  was  presented  by  certain  civil  authori- 
ties. The  man’s  commanding  officer  recommended  against  his  delivery  because  of 
the  insufficiency  of  the  evidence  upon  which  the  warrant  was  issued.  The  Secre- 
tary of  the  Navy,  however,  authorized  delivery  in  accordance  with  the  provisions 
of  Naval  Courts  and  Boards,  1937  (app.  C-4),  at  the  same  time  issuing  instruc- 
tions that  an  officer  be  assigned  to  protect  the  rights  of  the  man  concerned.  Re- 
marked that  this  authorization  was  issued  in  accordance  with  the  usual  policy  of 
the  Navy  Department  not  to  refuse  delivery  upon  proper  warrant  except  in  most 
unusual  cases,  it  being  assumed  that  a person  charged  with  an  offense  will  be 
afforded  full  opportunity  to  make  such  defense  as  he  may  have.  If  in  fact  he  were 
not  guilty,  remarked  further  that  he  would  have  an  action  for  damages  against 
anyone  who  might  maliciously  or  recklessly  charge  him  with  the  commission  of 
offenses  (File:  A17-7  (370814),  Aug.  21,  1937). 


JURISDICTION  : naval  shore  patrol  in  making  arrests  ; interference  of  civil 

AUTHORITIES. 

Members  of  a naval  shore  patrol  arrested  an  enlisted  man  of  the  Navy  on  shore 
in  Florida  for  creating  a disturbance  in  a public  place;  while  they  were  taking 
him  out  of  the  place  they  were  accosted  by  a deputy  sheriff  who  demanded  that 
the  offender  be  turned  over  to  him ; the  patrol  replied  that  they  had  the  man  in 
their  custody,  whereupon  the  deputy  seized  the  man,  placed  him  in  a car,  and 
threatened  to  arrest  the  members  of  the  patrol  if  they  interfered. 

The  commanding  officer  having  requested  an  opinion  for  his  future  guidance, 
held  that,  under  circumstances  such  as  those  above  stated,  there  is  no  legal 
authority  for  a representative  of  a State  to  assume  custody  of  the  person 
arrested  and  that  the  naval  patrol  may  resist  any  such  attempt  on  the  part  of 
State  officers  to  such  extent  as  may  be  necessary  to  retain  control  of  the  person 
concerned.  In  the  event  any  member  of  a shore  [P.  11]  patrol  in  such  a 
case  should  be  arrested  by  State  officers,  information  should  immediately  be 
forwarded  to  the  Navy  Department  in  order  that  prompt  steps  may  be  taken 
for  his  release,  either  by  application  for  a writ  of  habeas  corpus  in  a Federal 
court  or  by  such  other  means  as  may  be  found  to  be  desirable  tinder  the 
circumstances  of  the  particular  case  (File:  QL/A3-1  (1)  (370519),  July  30, 
1937,  citing,  U.  S.  Const.,  art.  I,  sec.  8,  Cl.  13  and  14,  and  fifth  amend. ; R.  S. 
1024,  34  U.  S.  C.  1200  (arts.  4,  8,  22,  and  23)  ; 6 Op.  Atty.  Gen.  413,  427;  Coleman 
v.  Term.,  97  U.  S.  509 ; In  re  Wulzen,  235  Fed.  362,  367 ; Caldwell  v.  Parker , 252 
U.  S.  376;  Franklin  v.  U.  8.,  216  U.  S.  559;  Grafton  v.  U.  8.,  206  U.  S.  333; 
Ex  parte  King,  246  Fed.  868;  Johnson  v.  Maryland , 254  U.  S.  51;  Arizona  v. 
Calif.,  283  U.  S.  423,  451 ; In  re  N eagle,  135  U.  S.  1 ; Ableman  v.  Booth,  21  How. 
506;  art.  698,  Navy  Regs.,  1920,  providing  for  establishment  of  shore  patrols; 
and  N.  C.  & B.,  1937,  app.  C,  secs.  C-l  and  0-2  in  re  delivery  of  naval  personnel 
to  civil  authorities. 

The  above  decision  of  the  Navy  Department  was  concurred  in  by  the  Attorney 
General  of  the  United  States  and  by  the  Governor  of  Florida  (File:  QL/A3-1 
m (370519),  Aug.  10  and  27,  1937). 
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JURISDICTION:  state — service  of  process  on  civilians  on  naval  reserva- 
tions (FLORIDA). 

Construing  Revised  General  Statutes  of  Florida  (title  II,  art.  2,  sec.  7),  held 
that  State  officers  should  be  permitted  to  serve  civil  or  criminal  process  upon 
civilian  employees  at  the  naval  air  station,  Pensacola,  Fla. ; the  service  of  such 
process,  however,  should  not  be  allowed  without  first  obtaining  permission  from 
the  commandant.  Further  held  that  the  commandant  may  issue  instructions 
relative  to  the  procedure  to  be  followed  in  such  cases  (File:  LL/A17-8  (370817), 
Aug.  28,  1937). 


MISCONDUCT : death  from  carbon  monoxide  poisoning  ; violation  of  law 

PAYMENT  OF  DEATH  GRATUITY. 

An  enlisted  man,  who  at  the  time  was  absent  without  leave  and  was  carried 
on  the  rolls  of  the  Navy  Department  as  a deserter  at  large,  was  asphyxiated  by 
carbon  monoxide  gas  while  riding  without  permission  in  a refrigerator  car  of  a 
train  in  Montana.  The  Revised  Code  of  Montana,  Annotated  (1935  ed.,  vol.  5, 
secs.  11568  and  11569),  makes  it  a misdemeanor  for  unauthorized  persons  to 
ride  on  railroad  trains.  Since  his  death  occurred  while  he  was  violating  that 
law,  held  that  his  death  was  the  result  of  his  own  misconduct  (citing  sec.  710, 
N.  C.  & B.,  1937,  and  C.  M.  O.  3,  1937,  p.  13). 

As  the  deceased  was  absent  without  leave  and  carried  on  the  rolls  as  a deserter 
at  large  at  the  time  of  his  death,  remarked  that  he  was  not  in  a pay  status  and 
this  fact,  in  addition  to  the  fact  that  his  death  resulted  from  an  act  of  misconduct 
[P.  12]  on  his  part,  would  preclude  payment  of  the  six  months’  death  gratuity 
(citing  8 Comp.  Gen.  217-221;  File:  MM-Spacy,  Loran  H/P6-2  (370724),  Aug. 
10,  1937). 


MISCONDUCT : venereal  disease;  evidence;  presumption;  extragenital 
lesion.  ) 

In  a case  where  syphilis  manifests  itself  in  an  extragenital  primary  lesion 
where  there  is  no  suspicion  of  perversion,  the  disability  should  be  considered  to 
have  originated  not  due  to  misconduct.  So  held  where  the  initial  lesion  occurred 
on  patient’s  lip  (File:  MM-Adams,  Emmery  F/A17-36  (370708),  Aug.  6,  1937, 
citing  C.  M.  O.’s  9,  1926,  p.  10,  and  9,  1984,  p.  9,  and  File  MM-Sweedy,  Harold  Ed- 
ward/P2-5  (2)  (360229),  Mar.  10,  1936;  see  also  C.  M.  O.  3,  1937,  p.  14). 


PRIVATE  PROPERTY : disposition  of,  where  in  possession  of  navy  ; “drift 

property.” 

In  1931,  as  a result  of  a sealed  bid  sale  held  at  the  Norfolk  Navy  Yard,  a whale- 
boat was  sold  and  delivered  to  a civilian.  In  1934  it  was  included  in  an  inventory 
of  plant  equipment  furnished  by  the  director  of  district  craft ; in  1936  it  was  sur- 
veyed by  the  naval  supply  depot,  Norfolk,  and  in  1937  it  was  again  delivered  to 
the  Norfolk  Navy  Yard.  There  is  no  information  on  file  disclosing  the  manner 
in  which  it  came  into  the  possession  of  the  Navy  but  it  is  believed  that  it  was 
found  after  a storm  in  1933  when  a similar  boat  belonging  to  one  of  the  fuel 
oil  barges  was  lost.  Letters  were  addressed  by  the  Norfolk  Navy  Yard  to  the 
purchaser,  to  which  no  replies  were  received,  although  the  letters,  including  one 
which  was  registered,  were  apparently  delivered,  since  they  were  not  returned  by 
the  Post  Office  Department.  Question  presented  as  to  whether  the  Navy  Depart- 
ment has  the  legal  right  to  dispose  of  the  whaleboat  in  question  by  burning  or  by 
sale. 

Under  the  laws  of  the  State  of  Virginia  (Code  of  1936,  title  30,  ch.  138,  sec.  3569, 
3571)  “when  any  property  * * * is  drifted  on  any  of  the  waters  of  this 

Commonwealth,  and  deposited  and  left  on  the  lands  of  any  person  other  than  the 
owner  of  such  property,  the  owner  of  such  land  shall,  as  against  all  persons  other 
than  the  owner  of  such  property,  be  deemed  and  treated,  and  have  the  same  rights 
and  remedies  relating  thereto,  as  such  owner  thereof” ; and  if  the  owner  of  the 
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property  shall  not,  within  three  months  from  the  time  the  same  was  deposited, 
remove  or  demand  it  from  the  owner  of  the  land,  the  latter  may  sell  or  otnerwise 
convert  it  to  his  own  use  but,  after  deducting  just  compensation  for  any  proper 
care,  labor  or  expense  incurred  with  respect  thereto,  he  shall  pay  to  the  owner 
of  the  property  the  residue  of  the  price,  or  of  the  actual  value,  as  the  case  may  be. 

[P.  13]  In  order  that  the  United  States  may  be  protected  from  any  possible 
claim  in  the  future,  held  that  the  boat  in  question  should  not  be  burned,  but  that 
the  procedure  prescribed  by  the  Virginia  Code  should  be  followed ; i.  e.,  the  boat 
should  be  sold  and  the  amount  realized  on  such  sale,  after  deducting  just  com- 
pensation for  the  proper  care,  labor,  or  expense  incurred  with  respect  hereto, 
should  be  paid  to  the  owner ; if  the  sum  recovered  on  sale  should  be  less  than  the 
just  compensation  for  such  care,  labor,  or  expense,  then  disposition  thereof  should 
be  made  as  for  other  naval  property  sold  (File:  FS/L11-3  (20)  (370626), 

Aug.  11,  1937). 


PUBLIC  PROPERTY : condemned  or  obsolete  material — loan  or  gift  to  war 

veteran  associations. 

Construing  the  act  of  February  28,  1933  (47  Stat.  1369;  34  U.  S.  C.  546),  which 
authorizes  the  Secretary  of  the  Navy  to  lend  or  give  condemned  or  obsolete 
material  “to  soldiers’  monument  associations,  posts  of  the  Grand  Army  of  the 
Republic,  posts  of  the  American  Legion,  and  other  recognized  war  veteran  asso- 
ciations,” held,  that  the  said  act  does  not  authorize  the  issue  to  war  veteran  asso- 
ciations generally,  but  to  associations  having  some  official  status  entitling  them  to 
recognition ; that  the  Veterans’  Administration,  which  is  the  agency  of  the  United 
States  vested  with  jurisdiction  over  matters  relating  to  veterans  generally,  is 
regarded  as  best  qualified  to  pass  on  the  eligibility  of  associations  dealing  with 
matters  affecting  veterans ; and  that,  as  said  Veterans’  Administration  has  not 
accorded  to  the  Adolph  Philips  Navy  Club  recognition  as  a war  veterans’  associa- 
tion, said  club  does  not  come  within  the  purview  of  the  said  act,  notwithstanding 
the  fact  that  membership  of  the  club  is  restricted  to  members  having  actual  war- 
time service  (File:  L11--5/P8-2  (370603),  Aug.  19,  1937,  citing  act  June  29,  1936,. 
title  II,  49  Stat.  2031,  38  U.  S.  C.,  Supp.  101). 


PUBLIC  PROPERTY : exchange  of  mechanical  refrigerators  and  parts. 

In  connection  with  the  act  of  April  15,  1937  (50  Stat.  64),  which  authorizes  the 
exchange  of  used  parts  of  mechanical  refrigerators,  hermetically  sealed  refriger- 
ating units,  temperature  control  devices,  and  watchmen’s  clocks  as  payment,  in 
full  or  in  part,  for  new  and  reconditioned  parts,  held: 

(1)  In  purchasing  new  or  reconditioned  parts  of  the  types  of  equipment 
embraced  in  the  above  act,  the  procedure  laid  down  by  the  Comptroller  General 
in  his  decision  of  September  23,  1927  (7  Comp.  Gen.  230;  L.  R.  N.  A.,  1929  Supp., 
461)  should  be  followed;  that  is,  competition  should  be  obtained  as  contemplated 
by  R.  S.  3709  (41  U.  S.  C.  5)  and  the  best  available  price  obtained  for  the  old 
equipment;  if  the  cash  bids  received  on  the  old  equipment  exceed  the  exchange 
allowance  offered,  [P.  14]  such  cash  bids  must  be  accepted  and  the  proceeds 
deposited  and  covered  into  the  Treasury  as  miscellaneous  receipts ; it  is  only  in 
those  cases  in  which  the  exchange  allowance  equals  or  exceeds  the  amount  that 
can  be  obtained  in  cash  for  the  old  equipment  that  an  exchange  is  authorized  and 
the  appropriation  is  chargeable  with  only  the  difference  between  the  cost  of  the 
new  equipment  and  the  allowance  on  the  old.  (See  also  16  Comp.  Gen.  43-46.) 

(2)  If,  after  the  adoption  of  such  procedure  in  several  cases,  it  is  found  that 
there  is  in  fact  no  market  for  such  used  parts,  then  sufficient  grounds  would  exist 
to  justify  the  practice  of  thereafter  exchanging  used  parts  without  solicitation  of 
cash  bids  on  the  items  covered  by  the  act  (except  in  special  cases  where  the 
securing  of  cash  bids  is  deemed  desirable  for  any  particular  reason). 

(3)  In  any  case  where  the  used  parts  are  exchanged  as  payment  in  whole  or  in 
part  for  new  or  reconditioned  parts,  the  appropriation  concerned  would  be 
charged  only  with  the  difference  between  the  cost  of  the  new  equipment  and  the 
allowance  on  the  old.  (See  7 Comp.  Gen.  685;  File:  JJ/L4  (360806),  Aug.  5„ 
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RECORDS:  official,  of  navy  department — furnishing  of  information  from, 

TO  arbitrator  in  admiralty  case  ; POLICY. 

Where  an  arbitrator  in  a controversy  arising  out  of  a collision  between  two 
privately  owned  vessels  requested  data  from  naval  vessels  which  were  in  the 
vicinity  at  the  time  of  the  collision  with  respect  to  wind  velocity  and  direction, 
and  the  United  States  was  in  no  way  involved,  held,  that  the  information  may  be 
furnished  without  violating  any  policy  of  the  Navy  Department.  In  connection 
with  Naval  Courts  and  Boards,  1937  (app.  C-15),  which  prohibits  the  production 
of  official  records  or  copies  in  a civil  court  except  where  a court  order  has  been 
issued  and  the  authority  of  the  Secretary  of  the  Navy  obtained,  remarked,  that 
an  arbitrator  in  an  admiralty  case  is  somewhat  analogous  to  a court  (File: 
A6-6  (2)  (370716),  Aug.  4j,  1937 — J.  A.  G. ; see  also  opinion  of  Judge  Adv.  Gen.  of 
Aug.  20,  1934,  File:  A6-6  (2)  (340815),  relating  to  furnishing  of  charts,  sailing 
directions,  and  other  navigational  data  by  the  Hydrographic  Office. ) 


RECORDS:  official,  of  navy  department — furnishing  of  information  froi* 

TO  (&)  JUDGMENT  CREDITORS  ; (ft)  CHARITABLE  INSTITUTIONS  AND  WELFARE  ORGAND 

ZATIONS  ; (0)  INSURANCE  COMPANIES. 

In  connection  with  the  procedure  to  be  followed  where  requests  are  received  for 
information  as  to  salaries  paid  and  amounts  earned  during  stated  periods  by 
navy  yard  employees,  held: 

[P.  15]  (a)  In  cases  where  litigation  is  involved,  copies  of  records  or  other 

information  concerning  civil  employees  may  only  be  furnished  upon  a call  of  the 
court  and  after  obtaining  authority  from  the  Secretary  of  the  Navy  in  accordance 
with  the  provisions  of  Naval  Courts  and  Boards,  appendix  0-15.  This  section 
would  govern  those  cases  referred  to  above  where  judgments  have  been  obtained 
against  navy  yard  employees. 

(b)  The  procedure  to  be  followed  with  respect  to  requests  of  charitable  insti- 
tutions and  welfare  organizations  which  have  been  requested  to  assist  the  fami- 
lies of  employees,  is  net  covered  by  law  or  regulations  but  is  a matter  of  policy 
only.  Suggested  that  the  procedure  in  such  cases  follow  that  which  governs 
the  furnishing  of  information  concerning  service  records  of  naval  personnel ; this 
would  be  substantially  accomplished  by  requiring  written  authority  from  the 
employee  concerned  for  the  furnishing  of  information  concerning  his  record. 
(See  C.  M.  O.’s  5, 1935',  p.  8 ; and  6, 1937,  p.  17.) 

(c)  The  provisions  of  Naval  Courts  and  Boards  (app.  C-15)  apply  to  the  fur- 
nishing of  information  to  insurance  companies  having  claims  in  injury  cases,  if 
litigation  is  involved  or  contemplated ; if  not,  the  desirable  procedure  would  be  to 
furnish  the  information  only  upon  written  request  of  the  employee  concerned 
(File:  LL/L16-4  ( 370610-1),  Aug.  20,  1937— J.  A.  G.). 


RETIRING  BOARD:  findings — incapacity  not  warranting  retirement. 

REVISION. 

Where  a naval  retiring  board  found  that  an  officer  of  the  Navy  was  “unfit  for 
duty  at  the  present  time,”  but  that  “this  incapacity  is  not  necessarily  permanent,” 
held,  that  it  erred  in  including  in  its  findings  the  opinion  that  the  disease  was 
“contracted  through  his  own  misconduct  and  not  the  result  of  an  incident  of  the 
service,”  as  there  is  no  provision  of  law  under  wffiich  a question  presents  itself  to 
a naval  retiring  board  concerning  the  origin  of  an  ailment  not  causing  incapacity 
warranting  retirement,  as  defined  in  Naval  Courts  and  Boards,  1937  (sec.  964). 
Accordingly,  the  board  was  directed  to  reconvene  for  the  purpose  of  considering 
the  revocation,  without  substitution,  of  that  part  of  its  opinion  which  related  to 
the  origin  of  the  disease  (File:  OO-Dickins,  Justin  H/A17-33  (370811).  Aug  19 
1987). 


SHIP  LOGS : disposition  of  ; application  of  national  archives  act. 

In  connection  with  request  for  authority  to  destroy  the  rough  logs  of  a naval 
vessel,  held: 

(1)  The  authority  to  destroy  rough  logs  of  naval  vessels  after  detention  for 
four  years  which  was  contained  in  the  Navy  Department’s  decision  of  January  24, 
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1930  (digested  in  C.  M.  O.  1,  1930,  p.  22),  has  been  superseded  by  Changes  No.  18 
in  [P.  16]  Navy  Regulations  (art.  2047),  based  upon  the  National  Archives  Act 
of  June  19,  1934  ( 48  Stat.  1122;  et  seq.;  40  U.  S.  C.,  chap.  2A,  secs.  231-241). 

(2)  Rough  logs  of  a naval  vessel  should  be  forwarded  to  the  Navy  Department 
to  be  further  disposed  of  in  accordance  with  instructions  issued  under  the  National 
Archives  Act.  (See  art.  2047,  Navy  Regulations,  1920,  as  amended  by  C.  N.  It.  18 
of  Feb.  11,  1937 ; and  Sec.  Navy’s  letters  of  Oct.  1,  1935,  and  Oct.  30,  1936,  to  all 
ships  and  stations,  File:  A6-6  ( 7)  (350821).) 

(3)  In  view  of  their  importance  in  admiralty  cases  arising  under  the  Public 
Vessels  Act  of  March  3,  1925  (43  Stat.  1112;  46  U.  S.  C.,  ch.  22,  sec.  781  et  seq.), 
the  Secretary  of  the  Navy  approved  the  request  of  the  Judge  Advocate  General 
that  all  rough  logs  of  naval  vessels  be  retained  aboard  ship  for  a period  of  four 
years  before  being  forwarded  to  the  Navy  Department,  except  where  litigation  is 
pending  involving  such  vessels,  in  which  cases  the  rough  logs  in  question  should 
not  be  destroyed  in  any  event  until  litigation  has  been  terminated  (File  : A6-6  (7) 
(370730).  Aug.  7,  1937;  see,  in  this  connection,  C.  M.  O.  5,  1937,  p.  19). 


SUMMARY  COURTS  MARTIAL : jurisdiction,  where  precept  and  specification 

SIGNED  BY  DIFFERENT  OFFICERS. 

The  Articles  for  the  Government  of  the  Navy  provide  that  the  commanding 
officer  of  any  vessel  may  order  a summary  court  martial  upon  enlisted  men  under 
his  command  (art.  26,  A.  G.  N. ; app.  B-28,  N.  C.  & B.,  1937).  Naval  Courts  and 
Boards,  1937,  states  that,  in  the  case  of  a summary  court  martial  the  court  must 
be  convened  by  the  commanding  officer  of  the  accused  (sec.  329). 

In  a specific  case  a summary  court-martial  specification  was  preferred  by  the 
commanding  officer,  U.  S.  S.  Pelican,  the  accused  to  be  tried  before  the  summary 
court  martial  of  which  Lieutenant  George  L.  Richards,  U.  S.  N.,  was  designated 
as  senior  member.  The  precept  showed  that  the  court  martial  which  tried  the 
accused  was  convened  by  the  commanding  officer,  U.  S.  Fleet  air  base,  Pearl  Har- 
bor, T.  H.,  and  that  Lieutenant  George  L.  Richards,  U.  S.  N.,  was  senior  member 
of  that  court.  The  officer  who  signed  the  precept  later  in  the  record  signed  as 
immediate  superior  in  command.  Held,  that  the  precept  and  the  specification 
must  both  be  signed  by  the  commanding  officer  of  the  ship,  station,  etc.,  to  which 
the  accused  is  attached  at  time  of  trial,  and,  accordingly  the  record  of  proceedings 
indicated  that  the  court  martial  was  lacking  in  jurisdiction  over  the  accused. 
Proceedings,  finding,  and  sentence  set  aside  (File:  MM-Carlton,  Connie  J/A17-21 
(370731)  July  31  and  Aug.  17,  1937,  citing  sec.  408,  N.  C.  & B„  1937). 


[P.  17]  SUPERVISORY  EXAMINING  BOARDS:  authority  to  convene;  ir- 
regularities— WAIVER  OF. 

Where  a supervisory  examining  board  was  convened  by  the  commanding  officer, 
U.  S.  S.  Arkansas,  who  cited  dispatch  of  March  1937,  from  the  commander  Train- 
ing Squadron,  Scouting  Force,  as  his  authority  for  convening  the  hoard,  attention 
was  invited  to  Naval  Courts  and  Board,  1923  (sec.  1257,  note  40),  which  was 
then  in  force  and  which  provided  that  “The  Secretary  of  the  Navy,  or  other  duly 
authorized  convening  authority  of  naval  examining  boards,  may  direct  any 
commanding  officer  under  his  command  to  appoint  such  supervisory  board.” 
Held: 

(1)  The  Secretary  of  the  Navy  is  the  only  administrative  superior  of  the 
commanding  officer,  U.  S.  S.  Arkansas,  authorized  to  convene  naval  examining 
hoards  and  consequently  is  the  only  duly  authorized  convening  authority  who  can 
direct  the  commanding  officer,  U.  S.  S.  Arkansas,  to  convene  supervisory  examin- 
ing boards.  The  authority  vested  in  the  commander  Training  Squadron,  Scouting 
Force,  by  the  Secretary  of  the  Navy  (File:  A17-29  (350423-1),  June  4,  1935)  to 
convene  supervisory  boards  does  not  in  turn  vest  in  that  officer  the  right  to  dele- 
gate this  authority  to  others. 

(2)  However,  in  view  of  the  fact  that  a properly  constituted  statutory  board 
reviewed  the  record  of  the  supervisory  board  in  this  case  and  recommended  the 
officer  concerned  for  promotion,  the  irregularity  in  the  convening  of  the  super- 
visory hoard  may  properly  be  waived  (File:  OO-Johnston,  Dewey  G/A17-28 
( 370802 ».  Aug.  9,  1937). 
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UNIFORMS : wearing  op,  by  military  society. 

Construing  the  Protection  of  the  Uniform  Act  of  June  3,  1916,  as  amended 
(10  U.  S.  C.  1393),  held  that  the  National  Association  of  Naval  Veterans,  mem- 
bership in  which  organization  is  restricted  to  ex-Navy  men  with  honorable  dis- 
charges, is  a military  society  within  the  meaning  of  the  said  act,  and  accordingly 
members  thereof  may  wear  upon  occasions  of  ceremony  uniforms  similar  to  those 
for  the  United  States  Navy,  provided  they  wear  the  distinctive  mark  prescribed 
by  the  Secretary  of  the  Navy  in  General  Order  No.  8 of  May  13,  1935  (1  Federal 
Register  73),  to  distinguish  such  uniforms  from  that  of  the  Navy  (File:  JJ55-- 
3/A9-10  (370721),  Aug.  26,  1937). 


VESSELS  OF  THE  NAVY : wreck  of  ex-u.  s.  s.  Memphis — title  and  interest 

OF  UNITED  STATES  IN. 

In  1916  the  U.  S.  S.  Memphis  went  aground  on  the  shore  of  Santo  Domingo ; 
all  material  of  value  was  removed  from  the  vessel  and  it  was  stricken  from  the 
Navy  Register  in  accordance  with  the  provisions  of  the  act  of  August  5,  1882  (22 
Stat.  296  ; 34  U.  S.  C.  491)  ; subsequently  the  vessel  was  advertised  for  sale  as 
provided  by  the  act  of  March  3,  1883  (22  Stat.  599;  34  U.  S.  C.  [P.  18]  492), 

and  in  January  1922  it  was  finally  sold  to  the  A.  H.  Redetsky  Iron  and  Metal 
Company,  of  Denver,  Colo.,  which  company,  upon  payment  of  the  purchase  price, 
in  due  course  received  from  the  Government  a bill  of  sale.  The  said  company, 
however,  failed  to  remove  the  vessel  and  in  1935  the  Receiver  General  of  Domini- 
can Customs  entered  into  negotiations  with  a New  York  company  to  dismantle 
and  remove  the  hulk,  the  Dominican  Government  to  receive  either  a lump  sum 
therefor  or  a percentage  of  the  amount  received  from  the  sale  of  the  scrap  re- 
moved. The  Dominican  Government  having  desired  assurances  that  the  United 
States  had  no  title  interest  in  the  wreck,  the  Attorney  General,  in  an  opinion 
to  the  Secretary  of  the  Navy  dated  October  11,  1935  ( 38  Op.  Atty.  Gen.  — ),. 
held— 

“that  the  United  States  has  no  title  to  the  ex-U.  S.  S.  Memphis  at  this  time. 
It  is  clear  from  the  transactions  that  took  place  that  the  United  States 
intended  to,  and  did,  transfer  full  and  unconditional  title  to  the  vessel  to 
the  A.  H.  Radetsky  Iron  and  Metal  Company.” 

In  view  of  such  holding  it  is  considered  that  the  Navy  Department  has  no 
further  jurisdiction  over  the  hulk,  although  willing  to  render  any  assistance  to 
secure  its  removal.  Accordingly,  where  an  individual  now  requests  authority  to 
scrap  the  stranded  hulk  of  the  ex-U.  S.  S.  Memphis , suggested  that  he  submit  his 
offer  direct  to  the  Dominican  authorities  (File:  FS  ( Memphis )/Lll-3  (370814),. 
Aug.  24,  1937). 


C.  M.  O.  9 — 1937 

[P.  2]  Lieutenant  Harold  W.  Alden,  U.  S.  Navy,  retired,  was  tried  by  general 
court  martial  convened  at  the  Navy  Yard,  New  York,  on  August  17,  1937,  by  order 
of  the  Secretary  of  the  Navy,  and  was  found  guilty  by  plea  of  (I)  “Conduct  unbe- 
coming an  officer  and  a gentleman”  (dishonorable  indifference  to  just  indebted- 
ness) ; (II)  “Conduct  to  the  prejudice  of  good  order  and  discipline”  (allowing 
checks  to  be  dishonored  for  insufficient  funds)  ; and  additional  charge:  “Conduct 
to  the  prejudice  of  good  order  and  discipline”  (allowing  checks  to  be  dishonored 
because  of  closed  bank  account). 

The  court  sentenced  him  to  be  dismissed  from  the  United  States  naval  service. 

On  September  16,  1937,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence.  In  submitting  the  case  to  the  President  with  the  recom- 
mendation that  the  sentence  be  confirmed,  he  further  recommended  that  the 
sentence  of  dismissal  be  remitted  on  condition  that  the  officer  conduct  himself 
in  a manner  satisfactory  to  the  Secretary  of  the  Navy  for  a period  of  five  years, 
otherwise  the  sentence  to  be  executed  at  any  time  during  the  said  period  at  the- 
discretion  of  the  Secretary  of  the  Navy. 

On  September  22,  1937,  the  sentence  was  confirmed  by  the  President,  and  the- 
recommendation  of  the  Secretary  of  the  Navy  relative  to  remitting  the  sentence 
subject  to  a five-year  probationary  period  was  approved. 
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ADJUSTED  COMPENSATION:  application  for — incompetent  veteran,  where- 
abouts UNKNOWN. 

In  1921  a veteran  was  declared  insane  by  a Massachusetts  court  and  confined 
in  a State  hospital ; later  he  was  transferred  to  a veterans’  hospital  in  New  York, 
from  which  he  escaped  in  1924  and  has  not  since  been  seen  or  heard  from ; in  1937 
another  Massachusetts  court  appointed  a receiver  for  him,  which  action  was  based 
on  the  presumption  that  he  was  still  alive.  Held: 

(1)  The  evidence  is  not  sufficient  to  warrant  a presumption  of  death  in  this 
case  under  the  World  War  Adjusted  Compensation  Act  (38  U.  S.  C.  622),  which 
provides  for  a presumption  of  death  at  the  end  of  seven  years  of  “unexplained” 
absence. 

[P.  3]  (2)  In  the  event  that  application  for  adjusted  compensation  should 

be  submitted  in  this  case  by  a “dependent,”  as  authorized  in  the  cases  of  deceased 
veterans  by  the  aforesaid  act  (38  U.  S.  C.  661,  664),  additional  evidence  would 
be  required  showing  this  man’s  condition  at  the  time  he  escaped  and  the  circum- 
stances surrounding  his  disappearance ; however,  unless  and  until  such  appli- 
cation is  received,  a determination  as  to  whether  the  facts  create  a presumption 
of  death  may  not  be  made. 

(3)  The  receiver  appointed  in  this  case  more  than  13  years  after  his  disap- 
pearance is  not  such  a “representative”  of  the  veteran  as  may  file  a valid  appli- 
cation for  adjusted  compensation  under  the  provisions  of  the  aforesaid  act  (38 
U.  S.  C.  612),  relating  to  cases  in  which  physical  or  mental  incapacity  prevents 
the  making  of  a personal  application  (File:  MM/L13-2  (23)  (370830),  Sept.  16, 
1937). 


ADVERTISING:  commercial — using  (a)  name  of  naval  officer;  (6)  photo- 
graph OF  NAVAL  VESSEL. 

(a)  While  there  is  no  law  or  regulation  prohibiting  the  use  of  the  name  of  a 
naval  officer  in  connection  with  the  sale  of  a commercial  product,  remarked  that 
the  advertisement  should  not  state  or  indicate  endorsement  or  approval  by  the 
Navy  Department  of  such  product  (File:  A13-1  (370816-3),  Sept.  7,  1937 — 
J.  A.  G.). 

(&)  A manufacturer  of  playthings  contemplated  using  on  the  carton  contain- 
ing a model  assembly  set  of  the  U.  S.  S.  Indianapolis,  a picture  of  that  ship. 
Held  that  there  is  no  law  prohibiting  the  use  of  the  photograph  of  a naval  vessel 
as  contemplated  under  these  circumstances,  and  that  the  Navy  Department  has 
no  objection  thereto  (File:  A2-14  (10)  (370828),  Sept.  8 and  18,  1937). 


BOARDS  OF  INVESTIGATION : inquests  conducted  by  ; failure  to  observe 

NAVAL  COURTS  AND  BOARDS,  1937. 

Where  a precept  provided  for  a “board  of  inquest”  to  investigate  the  death  of 
an  enlisted  man,  it  was  remarked  that  the  designation  should  have  been  “board 
of  investigation”  in  accordance  with  the  provisions  of  Naval  Courts  and  Boards, 
1937,  but  held  that  such  discrepancy  did  not  invalidate  the  proceedings  (File: 
MM-Mullenax,  William  E/A17-27  (370810),  Sept.  8 and  28,  1937,  citing  N.  C. 
& B,  1937,  p.  VI,  secs.  723  and  784,  note  (9),  var.  1,  and  chap.  X). 


CHARGES  AND  SPECIFICATIONS:  multiplicity  of  specifications — theft; 

VIOLATION  OF  LAWFUL  REGULATION  ISSUED  BY  SECRETARY  OF  NAVY  (POSSESSION 
OF  PROPERTY  OF  ANOTHER) . 

A summary  court  martial  found  two  specifications  proved.  The  first  alleged 
theft,  and  the  second,  violation  of  a lawful  [P.  4]  regulation  issued  by  the 
Secretary  of  the  Navy  (possession  of  wearing  apparel  belonging  to  another). 
The  record  of  proceedings  showed  that  both  specifications  were  based  upon  the 
same  circumstances  and  were  so  drawn  as  to  provide  for  the  exigencies  of  proof. 
The  evidence  was  sufficient  to  justify  the  finding  of  the  court  on  the  first  specifi- 
cation; accordingly,  the  finding  on  the  second  specification  was  set  aside  (File: 
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MM-Walker,  Jerry  J/A17-21  (370911),  Sept,  11  and  21,  1937,  citing  see.  19, 
N.  C.  & B.,  1937). 


CHARGES  AND  SPECIFICATIONS:  (a)  specification  defective — falling  to 

ALLEGE  OFFENSE  OF  LEAVING  STATION  BEFORE  REGULARLY  RELIEVED ; (h)  MULTI- 

PLICITY OF  SPECIFICATIONS — DRUNKENNESS  AND  NONPERFORMANCE  OF  DUTY. 

(а)  A marine  was  convicted  by  summary  court  martial  of  two  specifications, 
the  first  of  which  alleged  that  he  “did  on  or  about  September  3,  1937,  while  regu- 
larly detailed  and  stationed  on  duty  as  a carpenter  of  said  station  at  the  time 
and  place  aforesaid,  without  authority  leave  his  station  before  being  regularly 
relieved.”  Since  the  word  “carpenter”  as  used  is  descriptive  of  a special  type  of 
routine  duty,  held  that  the  specification  does  not  support  the  offense  of  leaving 
station  before  being  regularly  relieved  (citing  sec.  27,  N.  C.  & B.,  1937,  and 
C.  M.  O.,  1,  1936,  p.  4,  and  9,  1931,  p.  12).  Remarked  that  nonperformance 
of  a routine  duty  is  properly  charged  as  neglect  of  duty  (sec.  47,  N.  C.  & B., 
1937). 

(б)  The  second  specification  alleged  drunkenness.  The  time  of  the  offense 
coincided  with  the  time  set  forth  in  the  first  specification.  Since  accused  was 
unable  to  perform  his  duties  because  of  his  condition,  held  that  this  disability 
should  have  been  set  out  in  the  second  specification  as  an  aggravation  of 
drunkenness  rather  than  made  the  basis  of  a separate  specification  (citing 
C.  M.  O.  1,  1931,  p.  20). 

In  view  of  the  foregoing,  the  finding  on  the  first  specification  in  this  case  was 
set  aside ; the  proceedings,  finding  on  the  second  specification,  and  the  sentence, 
not  being  excessive,  were  held  legal  (File:  MM-Dobbins,  Forest  A/A17-21 
(370921),  Sept.  21  and  28,  1937). 


CHARGES  AND  SPECIFICATIONS:  specifications:  defective — ( a ) negligence 

IN  OBEYING  ORDERS  ; ( & ) DISOBEDIENCE  OF  ORDERS. 

(a)  Accused  pleaded  guilty  to  a summary  court-martial  specification  which 
alleged  that  he,  “having  been  lawfully  assigned  to  report  for  and  perform  duty 
in  building  106,  naval  operating  base,  Norfolk,  Virginia,  commencing  about  9 a.  m., 
July  23,  1937,  did  fail  to  report  for  said  duty  at  said  time  and  place  and  did 
remain  absent  from  said  assigned  duty  for  a period  of  about  one  (1)  hour.” 
Held  that  this  specification  was  an  ambiguous  allegation  of  negligence  in  obeying 
orders  (art.  8,  A.  G.  N.,  par.  9,  App.  B-10,  N.  C.  & B.,  1937)  and  should  have 
averred  [P.  5]  a neglect  (sec.  66,  N.  C.  & B.,  1937)  ; however,  since  the  accused 
had  counsel  and  interposed  no  objection,  his  plea  of  guilty  cured  the  defect  (sec. 
39,  N.  C.  & B.,  1837). 

(&)  The  court  found  proved  another  specification  in  this  case  which  alleged 
that  accused,  having  been  lawfully  ordered  to  enter  a certain  building  and  report 
for  duty,  “did  fail  to  enter  said  building  and  report  for  duty  as  ordered  and  did, 
then  and  there,  without  proper  authority,  wilfully  disobey  said  lawful  order.” 
In  setting  aside  this  finding  for  lack  of  evidence,  remarked  that  the  specification 
as  drawn  failed  to  follow  the  requirements  of  Naval  Courts  and  Boards,  1937 
(sec.  47,  sample  specs.)  in  that  it  omitted  to  allege  refusal  to  obey;  the  words 
“without  proper  authority,”  contained  therein,  were  surplusage  and  not  proper 
averments  in  a specification  alleging  disobedience  of  a lawful  order  (File:  MM- 
Robinson,  Bruce  T/A17-21  (370831),  Aug.  31  and  Sept.  13,  1937). 


CIVIL  ESTABLISHMENT : travel  in  naval  aircraft— waiver  in  case  of  acci- 
dent; CIVILIAN  EMPLOYEES. 

Where  male  civilian  employees  of  naval  aircraft  factory  travel  by  order  of 
competent  authority  in  naval  aircraft  in  performance  of  their  official  duties,  held 
that  no  certificate  of  waiver  in  case  of  accident  should  be  required.  Remarked 
that  such  employees  if  injured  would  be  entitled  to  the  benefits  of  the  United 
States  Employees’  Compensation  Act  of  September  7,  1916,  as  amended  (39  Stat. 
742  ; 5 U.  S.  C.  751),  and  that  a requirement  that  such  employees  execute  a 
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certificate  of  waiver  in  case  of  injury  would  involve  a direct  violation  of  the 
regulations  of  the  United  States  Employees’  Compensation  Commission.  Quaere 
as  to  whether  such  a waiver  is  of  legal  effect  in  any  case  (as  to  which  point,  see 
J.  A.  G.  File : VZ/A4-3  (3)/Al-2  (270425) , July  9,  1927,  and  A2-2/EN11  (330323) , 
Apr.  22,  1933;  File:  A15-2/A1-2  ( 340626),  Sept.  24,  1937,  construing  regulations 
promulgated  by  the  Navy  Department  governing  authority  for  operation  and 
flights  in  aircraft,  File:  Op-38-E-EMW  A15-2/A1-2  ( 340626),  June  26,  1934). 


CLAIMS : “private  property”  construed. 

Where  a Navy  airplane  on  an  official  flight,  duly  authorized,  collided  with  and 
damaged  a beacon  light  owned  by  the  City  of  Tucson,  Ariz.,  at  the  Tucson  Munici- 
pal Airport,  held,  that  the  Navy  plane  was  responsible  for  the  damage,  and  claim 
therefor  was  approved  for  payment  from  the  current  appropriation,  “Aviation, 
Navy,”  which  provides  for  payment  on  account  of  damages  to  private  property 
(File:  Lll-15/EM-Tueson,  Ariz.  (370522),  Aug.  28  and  Sept.  17,  1937.  See  also 
C.  M.  O.  3, 1937,  p.  3). 


[P.  6]  CONTRACTS : preference  given  to  fuel  oil  of  the  production  of  the 

UNITED  STATES. 

Comptroller  General’s  Decision — Digest  by  Navy  Department : 

The  Naval  Appropriation  Act  of  April  27,  1937  (50  Stat.  96,  108),  under  the 
caption  “Fuel  and  Transportation,  Bureau  of  Supplies  and  Accounts,”  provides: 

“That  no  part  of  this  appropriation  shall  be  available,  any  provision  in  this 
act  to  the  contrary  notwithstanding,  for  the  purchase  of  any  kind  of  fuel 
oil  of  foreign  production  for  issue,  delivery,  or  sale  to  ships  at  points  either 
in  the  United  States  or  its  possessions  where  oil  of  the  production  of  the 
United  States  or  its  possessions  may  be  procurable,  notwithstanding  that  oil 
of  the  production  of  the  United  States  or  its  possessions  may  cost  more  than 
oil  of  foreign  production,  if  such  excess  of  cost,  in  the  opinion  of  the  Secre- 
tary of  the  Navy,  which  shall  be  conclusive,  be  not  unreasonable.” 

Construing  the  foregoing  provisions,  held: 

(1)  When  fuel  oil  is  manufactured  in  the  United  States  from  foreign  crude,  the 
finished  product  is  not  a “production  of  the  United  States  or  its  possessions.” 

(2)  The  “Buy  American  Act”  of  March  3,  1933  (47  Stat.  1520,  1521;  41  Lr.  S.  C. 
10a)  has  no  application  to  the  purchase  of  fuel  oil  for  the  Navy,  under  the 
general  rule  that  where  a specific  statute  is  applicable  there  may  not  be  applied 
the  terms  of  a general  statute;  and  decisions  interpreting  that  act  may  not  be 
considered  as  controlling  in  interpreting  the  dissimilar  terms  of  the  aforesaid 
appropriation  act  (Comp.  Gen.,  A-88466,  Sept.  15,  1937;  Navy  Dept.  File  JJ59/ 
L4-2  (360730)  ; in  this  connection  see  C.  M.  O.  10,  1936,  p.  3). 


DEFENSI  VE  SEA  AREAS : how  established  and  enforced  ; statutory  au- 
thority AND  EXECUTIVE  ACTION  ; PUBLICATION  IN  FEDERAL  REGISTER. 

Section  44  of  the  Criminal  Code  of  the  United  States  (act  Mar.  4,  1909,  sec. 
44,  as  amended ; 18  U.  S.  C.  96)  authorizes  the  President  to  establish  defensive 
sea  areas  and  to  promulgate  orders  and  regulations  for  their  control,  making 
it  a crime  for  anyone  to  knowingly,  wilfully  or  wantonly  violate  any  such 
orders  and  regulations  or  to  trespass  upon  such  areas.  Certain  areas  and  waters 
have  been  placed  under  the  exclusive  control  of  the  Secretary  of  the  Navy  by  the 
President  pursuant  to  the  authority  contained  in  the  aforesaid  section  (Ex.  O. 
Nos.  1613,  Sept.  23,  1912,  and  5786,  Jan.  30,  1932;  Proc.  No.  2112,  Jan.  4,  1935,  49 
Stat.  3430).  This  authority  is  not  reposed  in  any  other  administrative  agency 
of  the  Federal  Government,  nor  is  there  any  other  authority  of  law  for  setting 
aside  any  of  the  territorial  waters  of  the  United  States  for  the  exclusive  use 
of  the  [P.  7]  United  States.  held  by  the  Judge  Advocate  General  with  ref- 
erence to  the  authority  of  the  Navy  Department  to  restrict  the  waters  around 
San  Clemente  Island,  Calif.,  to  naval  use.  Further  held  that  under  section  5 (a) 
of  the  Federal  Register  Act  of  July  26,  1935  (49  Stat.  501 ; 44  U.  S.  C.,  Supp.  305), 
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an  order  issued  pursuant  to  section  44  of  the  Criminal  Code,  supra,  is  required 
to  be  published  in  the  Federal  Register,  and  any  proposed  Executive  order  to 
give  the  Navy  exclusive  control  over  the  waters  around  San  Clemente  Island 
should  be  prepared  accordingly  (File:  A6-6  (4)  EE  (20)  (370709),  Sept.  10, 
1937— J.  A.  G.). 

Except  as  covered  by  the  above-cited  orders  of  the  President  and  certain  pro- 
visions of  the  United  States  Code  (18  U.  S.  C.  27,  96;  secs.  15  and  44,  Crim.  Code, 
as  amended),  held  that  the  navigation  of  foreign  war  vessels  within  the  terri- 
torial waters  of  the  United  States  is  governed  by  the  provisions  of  international 
law,  the  general  policy  of  the  United  States  being  set  forth  in  sections  252  and 
253,  Moore’s  Digest  of  International  Law  (vol.  II,  pp.  562-571),  and  Wheaton’s 
International  Law  (5th  Eng.  ed.,  pp.  156  et  seq.).  Remarked  that  there  are  other 
sections  of  the  Criminal  Code  (secs.  11,  12,  and  14;  18  U.  S.  C.  23,  24,  and  26), 
which  make  it  a crime  to  arm  vessels  within  the  territorial  waters  of  the 
United  States  against  a friendly  power  or  augment  the  force  of  foreign  vessels 
within  these  same  waters  or  for  foreign  vessels  to  capture  other  foreign  vessels 
within  the  territorial  waters  of  the  United  States  (File:  A10-3  (1)  (370820), 
Sept.  4,  1937— J.  A.  G.). 

Certain  defensive  sea  areas  having  been  created  by  the  President  for  the 
protection  of  our  national  interests,  a violation  of  such  areas  would  not  only 
be  a breach  of  the  Criminal  Code  of  the  United  States  but  an  impairment 
of  our  national  defense.  It  would  be  far  more  advantageous  to  the  United 
States  to  prevent  an  invasion  of  such  an  area  than  to  punish  the  culprit  after 
apprehension  and  conviction.  Accordingly,  held  that  if  the  national  defense 
were  jeopardized  those  charged  with  the  administration  and  protection  of 
such  areas  would  not  only  be  legally  justified  but  required  to  use  all  available 
means  of  force  necessary  to  prevent  their  violation  and  to  pursue  and  take 
those  apprehended  in  such  violations  into  custody.  Remarked '■  that,  while  no 
general  rule  may  be  laid  down  in  advance,  if  the  exigencies  of  the  situation 
should  demand,  it  is  the  opinion  of  the  Secretary  of  the  Navy  that  it  would 
be  both  legal  and  proper  to  bombard  a ship  entering  a forbidden  zone  if  it 
persisted  in  going  ahead  after  being  duly  warned.  Furthermore,  section  44 
of  the  Criminal  Code,  supra,  is  regarded  by  the  Navy  Department  as  authoriz- 
ing the  seizure  of  such  ship,  at  least  within  the  three-mile  limit,  by  a war- 
ship or  Coast  [P.  8]  Guard  vessel  for  the  purpose  of  making  the  necessary 
search  and  investigation  for  ascertaining  possible  acts  of  espionage  or  other 
such  crimes  committed  within  such  defensive  sea  areas.  This  conclusion  ap- 
plies also  to  the  use  of  antiaircraft  artillery  in  firing  at  aircraft  flying  above 
a forbidden  zone  which  fails  to  obey  immediately  the  warning  that  it  is  flying 
over  such  zone.  Where  the  investigation  establishes  the  guilt  of  the  captain 
of  the  ship  or  the  pilot  of  the  aircraft  involved,  or  one  of  the  passengers 
or  other  persons  aboard,  the  investigating  officer,  if  a representative  of  the 
military  or  naval  or  Coast  Guard  services  of  the  United  States,  would  have 
the  right  to  take  such  individual  into  custody  for  further  delivery  to  the 
proper  United  States  marshal,  to  be  held  subject  to  trial  and  final  adjudication 
of  his  case  (File:  A8-2/EF31  (370820),  Sept.  1,  1937,  considering  “International 
Law,”  etc.,  Naval  War  College,  1914,  pp.  37  et  seq. ; id.,  1917,  pp.  233  et  seq. ; 
1918,  p.  35;  id.,  1930,  p.  91;  Moore’s  Digest  of  Int.  Law,  vol.  II,  pp.  269-270; 
Wilson’s  Int.  Law,  1927,  pp.  272-273 ; see  also  J.  A.  G.  opinion,  Mar.  29,  1933, 
File:  NZ2  (2)/A14-l  (330112)). 

Note. — An  Executive  Order  covering  waters  around  San  Clemente  Island  has 
been  requested  by  the  Navy  Department. 


JURISDICTION : state  laws — applicability  to  purchases  of  alcoholic  liquors 

BY  OFFICERS’  CLUBS — (A)  NAVAL  ACADEMY,  ANNAPOLIS,  MD.  ; (B)  NAVAL  AIR  STATION, 
PENSACOLA,  FLA. 

(a)  Recent  legislation  enacted  by  the  General  Assembly  of  Maryland  provides 
in  effect  that  the  words  “in  this  State”  and  similar  phrases  included  in  statutes 
pertaining  to  the  control,  manufacture,  and  sale  of  alcoholic  beverages  in  the 
State  of  Maryland  “shall  include  Federal  reservations  which  constitute  all  prop- 
erty ceded  by  the  State  of  Maryland  to  the  Federal  Government  within  such  terri- 
torial limits” ; that  importations  of  alcoholic  beverages  into  the  State  may  only 
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be  made  to  licensed  importers;  and  that  sales  may  be  made  by  manufacturers 
and  wholesalers  to  persons  permitted  by  the  proper  authorities  of  the  United 
States  to  sell  alcoholic  beverages  on  Government  reservations  provided  payment 
of  State  taxes  is  made. 

Notwithstanding  the  aforesaid  laws  of  the  State  of  Maryland,  held  that  said 
State  is  without  authority  to  exercise  any  jurisdiction  whatever,  either  by  tax- 
ation or  otherwise,  over  shipments  of  alcoholic  beverages  from  points  outside 
the  State  of  Maryland  to  the  Officers’  Club  at  the  Naval  Academy,  Annapolis 
(File:  JJ56  (5)/Lll-3  ( 370709),  Sept.  25,  1937;  see  also  C.  M.  O.  0,  1937,  p.  11 
and  7,  1937,  p.  10). 

(6)  In  connection  with  the  Navy  Department’s  decision  of  June  30,  1937 
(C.  M.  O.  6,  1937,  p.  11),  information  has  now  been  received  from  the  attorney 
genera]  of  Florida  that  he  has  [F.  9]  modified  a previous  opinion  of  his  office 
on  the  subject  and  now  holds  that  alcoholic  beverages  sold  and  delivered  to 
officers’  clubs  located  on  Federal-owned  property  over  which  the  State  has  ceded 
exclusive  jurisdiction  to  the  United  States  are  not  subject  to  the  stamp  tax  pro- 
vided for  in  chapter  16774,  Laws  of  Florida.  Acts  of  1935  (Atty.  Gen.  Fla.,  to 
Sec.  Navy,  Sept.  9,  1937;  Navy  Dept.  File  JJ56  (5)/Lll-3  (370401) ). 


MEDALS  AND  DECORATIONS : gratuities  and  medals  of  honor  to  enlisted 

MEN  FOR  HEROISM  ; EFFECT  OF  DESERTION  SUBSEQUENT  TO  AWARD. 

An  enlisted  man  distinguished  himself  in  the  presence  of  the  enemy  on  July  16, 

1900,  for  which  conduct  he  was  awarded  a Medal  of  Honor  (G.  O.  55,  July  19, 
1801).  He  was  honorably  discharged  November  19,  1901,  reenlisted  November  20, 

1901,  was  declared  a deserter  as  of  April  25, 1902,  and  was  undesirably  discharged 
without  trial  on  April  7,  1932,  because  of  the  aforesaid  desertion. 

The  presentation  of  the  Medal  of  Honor  and  the  payment  of  a gratuity  of 
$100,  in  accordance  with  the  provisions  of  section  1407,  Revised  Statutes,  as 
amended  (34  U.  S.  C.  351)  could  not  be  made  due  to  his  desertion  from  the  naval 
service.  Question  presented  as  to  whether  he  is  now  entitled  to  receive  same. 

With  respect  to  the  gratuity,  held  that,  since  he  is  no  longer  in  the  naval  serv- 
ice, there  is  no  authority  for  the  Navy  Department  to  make  payment  and  any 
claim  he  may  desire  to  present  therefor  should  be  submitted  to  the  General 
Accounting  Office. 

With  respect  to  presentation  of  the  Medal  of  Honor,  upon  consideration  of 
section  8 of  the  act  of  February  4,  1919,  (40  Stat.  1057,  34  U.  S.  C.  362),  which 
provides  that  “No  medal  or  cross  or  bar  or  other  emblem  or  insignia  shall  be 
awarded  or  presented  to  any  individual  or  to  the  representative  of  any  individual 
whose  entire  service  subsequent  to  the  time  he  distinguished  himself  shall  not 
have  been  honorable,”  held  that  since  this  man’s  service  subsequent  to  the  time 
of  the  distinguished  service  which  resulted  in  the  award  of  the  Medal  of  Honor 
was  not  honorable,  such  medal,  now  in  the  custody  of  the  Bureau  of  Navigation, 
may  not  be  presented  to  him  (File:  MM/P15  (370816),  Sept.  15,  1937). 


MEMBERS  OF  COURTS  MARTIAL:  officer  of  naval  reserve;  deck  court. 

Where  a lieutenant  commander  of  the  Naval  Reserve  acted  as  deck  court  officer 
for  the  trial  of  an  enlisted  man  of  the  Naval  reserve,  the  proceedings,  finding,  and 
sentence  were  set  aside  because  the  conditions  set  out  in  section  347,  Naval 
Courts  and  Boards,  1937,  did  not  obtain,  attention  being  invited  to  the  fact  that 
trial  before  an  incompetent  court  does  not  consitute  former  jeopardy  (File: 
MM-Pinczewski,  Edward  S/A17-22  (370911),  Sept.  11  and  28,  1937,  citing 
C.  M.  O.  8-1930,  p.  13). 


[P.  10]  NAVAL  EXAMINING  BOARDS : consideration  of  matter  on  record 
prior  to  last  examination  for  promotion. 

The  act  of  June  18,  1878  (R.  S.  1499 ; 20  Stat.  165 ; 34  U.  S.  C.  276)  provides 
that — ] 

“no  fact  which  occurred  prior  to  the  last  examination  of  the  candidate 
whereby  he  was  promoted,  which  has  been  inquired  into  and  decided  upon. 
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shall  be  again  inquired  into,  but  such  previous  examination,  if  approved, 
shall  be  conclusive,  unless  such  fact  continuing  shows  the  unfitness  of  the 
officer  to  perform  all  his  duties  at  sea.” 

In  connection  with  the  examination  for  promotion  of  a lieutenant  (junior 
grade)  a naval  examining  board  considered  unfavorable  matter  which  had 
been  considered  previously  upon  his  promotion  from  ensign  to  lieutenant 
(junior  grade)  ; this  matter  in  substance  indicated  carelessness  or  indifference 
in  regard  to  caring  for  financial  obligations.  Subsequent  entries  showed  a con- 
tinuing carelessness  or  disregard  of  financial  obligations  by  the  candidate. 
While  there  was  no  direct  connection  between  the  transactions  resulting  in  the 
unfavorable  matter  contained  in  the  fitness  report  previously  considered  and 
those  causing  subsequent  unfavorable  comment,  held  that  the  general  character 
of  the  derelictions  was  the  same,  namely,  a disregard  or  carelessness  in  caring 
for  financial  obligations,  and  was  a “fact  continuing”  within  the  meaning  of 
the  above  quoted  statute  (File:  00/A17-28  (370910),  Sept.  22,  1937 — J.  A.  G). 


NAVAL  PETROLEUM  RESERVES : reduction  in  royalty  for  oil  produced  by 

LESSEE. 

Lessee  of  naval  petroleum  reserve  lands  by  assignment  under  a lease  originally 
issued  in  1922  by  the  Secretary  of  the  Interior  pursuant  to  act  of  February  25, 
1920  (41  Stat.  443;  30  U.  S.  C.  226),  and  transferred  to  the  jurisdiction  and 
administration  of  the  Secretary  of  the  Navy  by  act  of  February  25,  1928  (45 
Stat.  148;  34  U.  S.  C.  524a),  requested  reduction  in  royalty  for  oil  produced  on 
said  leased  land.  While  the  reduced  oil  royalty  would  for  the  time  being  de- 
crease the  revenue  to  the  Government,  it  seemed  reasonably  certain  that  it 
would  permit  operation  of  the  wells  to  a smaller  economic  limit,  thereby  ex- 
tending [P.  11]  the  life  of  the  wells  and  resulting  in  an  increase  in  the  total 
recovery  of  oil  from  the  leasehold.  It  semed  that  the  alternative  would  be  to 
close  down  the  wells  and  require  the  lessee  to  pay  compensatory  royalty  on 
account  of  drainage  that  might  occur. 

Remarked  that  the  power  and  discretion  vested  in  the  Secretary  of  the  Navy 
by  act  of  June  4,  1920  (41  Stat.  813;  34  U.  S.  C.  524),  to  “conserve,  develop,  use, 
and  operate”  the  naval  petroleum  reserves  are  legally  sufficient  to  authorize  a 
reduction  of  oil  royalties  in  a case  like  this,  where  such  action  is  deemed  neces- 
sary to  conserve  the  Government’s  interest  in  the  naval  petroleum  reserves;  such 
reduction  also  seems  to  have  been  contemplated  and  provided  for  in  the  regula- 
tions of  the  General  Land  Office  issued  under  authority  of  the  act  of  February 
25,  1920,  supra,  and  accepted  by  the  Navy  Department  as  being  applicable  to 
naval  petroleum  reserve  leases. 

It  appearing  that  there  are  no  overriding  royalties  on  the  leasehold  and  that 
the  closing  in  of  the  wells  would  not  be  in  the  public  interest,  held  that  the 
Secretary  of  the  Navy  is  legally  authorized  to  grant  the  reduction  of  oil  royalty 
as  requested.  Accordingly,  request  granted,  contingent  upon  a continuation  of 
present  general  conditions  affecting  operating  costs  and  revenues  and  also 
subject  to  cancelation  at  the  option  of  the  Secretary  of  the  Navy  (File:  NZ8 
( A-2 ) /L4-3  (17)  (370803),  Sept.  18,  1937). 


NAVAL  RESERVE  : fleet  naval  reserve — transfer  to  ; legality  of  withhold- 
ing; WAIVER. 

Question  presented  as  to  whether  a waiver  for  a specified  period  of  the  right 
to  transfer  to  the  Fleet  Naval  Reserve  (sec.  26,  act  Feb.  28,  1925,  34  U.  S.  G. 
787),  executed  by  an  enlisted  man  in  consideration  of  his  being  assigned  to  de- 
sirable duty,  is  legally  sufficient  to  prevent  his  transfer  to  the  Fleet  Naval  Reserve 
in  the  event  he  should  make  application  for  such  transfer  prior  to  the  expiration 
of  the  waiver  period. 

Held  that  enlisted  men  who  have  completed  16  or  more  years’  naval  service 
and  therefore  have  the  required  service  for  transfer  to  the.  Fleet  Naval  Reserve, 
and  those  who  have  less  than  16  years’  service  but  will  complete  same  during 
their  current  enlistment,  may  agree,  in  consideration  of  assignment  to  desirable 
duty  to  which  they  would  not  otherwise  be  assigned,  to  forego  the  right  to 
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transfer  for  a specified  period.  Remarked  that  such  agreements  are  not  in  the 
strict  legal  sense  waivers  and  should  properly  be  termed  agreements  and  not 
waivers.  Agreements  should  not  be  obtained  in  any  case  which,  if  fully  enforced, 
would  have  the  effect  of  entirely  preventing  transfer  during  an  enlistment  in 
which  a man  becomes  or  is  eligible  for  transfer.  In  event  the  Navy  Department 
should  consent,  [P.  12]  upon  application  of  a man  with  the  required  service, 
he  may  legally  be  transferred  to  the  Fleet  Naval  Reserve  prior  to  expiration  of 
the  period  covered  by  his  agreement  (File:  MM/P19-2  ( 370722),  Sept.  8,  1937, 
considering  as  to  doctrine  of  waiver,  27  R.  C.  L.  904,  67  C.  J.  299,  KiiickerVocker 
Life  Insurance  Co.  v.  Norton,  96  U.  S.  234;  Northern  Assurance  Co.  v.  Grand 
View  Bldg.  Ass’n.,  183  U.  S.  308;  United  Firemen'1  s Ins.  Co.  v.  Thomas,  82  Fed. 
406,  409;  and  Henry  Prentiss  & Co.  v.  U.  8.,  46  Fed.  (2)  159,  161)  ; and  citing 
Files  28550-1808:  2,  Nov.  24,  1926,  and  Jan.  21,  1927,  and  C.  M.  O.  12-1933,  p.  11, 
and  8-1935,  p.  8. 


PUBLIC  PROPERTY:  misappropriation  ; loss  to  government;  commissary 

STORES. 

Where  a board  of  investigation  found  irregularities  in  the  operation  of  a 
commissary  store,  involving  misappropriation  of  cigarettes,  but  was  of  the  opin- 
ion that  there  was  no  real  loss  to  the  Government,  inasmuch  as  a net  profit  was 
shown  for  the  period  covered  by  its  finding,  held  that  the  board’s  opinion  was  in 
error,  and  that  such  discrepancies  clearly  represented  a real  loss  to  the  Govern- 
ment (File:  NY10/A17-25  (370518),  Aug.  17  and  Sept.  27,  1937). 


PUBLIC  PROPERTY : obsolete  aeronautical  equipment — disfosal  of,  to 

SCHOOLS  AND  COLLEGES. 

The  Aero  Activities  Technical  Institute  of  Los  Angeles,  Calif.,  having  requested 
certain  obsolete  aeronautical  equipment  for  use  for  instruction  purposes,  ques- 
tion presented  as  to  whether  said  organization  is  a properly  accredited  educa- 
tional institution  as  required  by  the  terms  of  the  act  of  February  14,  1927  (44 
Stat.  1096;  34  U.  S.  C.  546a)  which  authorizes  the  Secretary  of  the  Navy  to  dis- 
pose of  obsolete  aircraft,  aircraft  parts,  instruments,  or  engines  to  “properly 
accredited  schools,  colleges,  and  universities  for  use  in  aeronautical  courses.” 
The  Department  of  Commerce  reports  specifically  that  the  institute  “is  not  an 
approved  school” ; and  it  is  not  shown  that  it  is  supported  in  whole  or  in  part 
by  public  funds.  Held  that,  on  the  information  now  before  the  Navy  Depart- 
ment, said  institute  does  not  conform  to  the  requirements  for  eligibility  of  schools 
to  receive  obsolete  aeronautical  material  ( File : Lll-5/NCl-Aero  Activities,  Inc. 
(370527),  Sept.  15,  1937,  considering  file  Lll-5/NCl-Aero-Flying  Service,  Inc. 
(320517),  July  9,  1932). 


RETIRED  OFFICERS  : status  of — whether  “officers”  within  meaning  of  navy 

regulations. 

Certain  articles  of  Navy  Regulations  specifically  mention  retired  officers  when 
such  officers  are  contemplated  (e.  g.,  arts.  94,  102).  Other  articles  clearly  apply 
to  retired  officers,  even  though  not  specifically  mentioned  (e.  g.,  art.  761/£ ). 
Whether  a regulation  pertaining  to  “officers”  generally,  without  specifying 
[P.  13]  those  on  active  duty  or  retired,  applies  to  retired  officers  depends 
upon  the  particular  provision  of  the  regulations  under  consideration  (File: 
OR/A2-15  ( 370830),  Sept.  18,  1937). 


REVIEWING  AUTHORITY^ : finding  of  guilty  set  aside  in  part. 

Ari  accused  was  charged  with  “Theft,”  the  specification  alleging  that  he  stole 
the  following  enumerated  articles : 

“one  white  sport  coat  of  the  value  of  about  twelve  dollars  ($12),  one  pair  of 
tan  and  white  shoes  of  the  value  of  about  seven  dollars  and  fifty  cents  ($7.50), 
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two  white  shirts  of  the  total  value  of  about  four  dollars  ($4),  three  pairs 
of  socks  of  the  total  value  of  about  one  dollar  and  five  cents  ($1.05),  and 
one  sport  shirt  of  the  value  of  about  four  dollars  ($4).” 

The  court  found  him  guilty  of  the  charge,  but  by  exceptions  and  substitutions 
in  the  specifications  changed  the  foregoing  enumeration  to  read: 

“one  white  shirt  of  the  value  of  about  ($2),  and  one  sport  shirt  of  the  value 
of  about  four  dollars  ($4)  .” 

Nevertheless,  the  court  found  proved  the  concluding  averments  of  the  specifi- 
cation as  follows : 

“*  * * said  sport  coat,  said  shoes,  said  shirts,  said  socks,  and  said  sport 

shirt,  of  the  quantities  and  values  aforesaid,  being  the  property  of  * * *, 

and  did  then  and  there  appropriate  same  to  his  own  use.” 

Remarked  that  in  consequence  of  the  exceptions  and  substitutions  made  by  the 
court,  the  specification  as  found  proved  contained  glaringly  inconsistent  allega- 
tions. However,  held  that  the  failure  to  make  proper  exceptions  and  substitu- 
tions in  the  clause  alleging  ownership — an  error  of  procedure  rather  than  of 
substance — was  not  of  such  an  irregular  nature  as  to  affect  the  merits  of  the 
case  or  invalidate  the  findings  on  the  charge  and  the  specification  thereunder  in 
toto.  Accordingly,  so  much  of  the  findings  on  the  charge  and  the  specification 
thereunder  as  were  inconsistent  with  the  evidence  adduced  and  the  offense  as 
found  proved  were  set  aside.  The  proceedings,  the  remaining  part  of  the  findings 
on  the  charge  and  the  specification  thereunder,  the  findings  on  another  charge  and 
specification  thereunder,  and  the  sentence  were  held  legal  (File:  MM-Breon, 
Loy  W/A17-20  ( 370715),  Sept.  1 and  8,  1937). 


REWARDS : payment  of,  fob  return  of  lost  public  property. 

Payment  of  a reasonable  reward  for  the  return  of  lost  radiometeorographs 
may  be  made  to  a finder,  if  the  finder  has  information  that  a reward  is  offered 
and  if  he  returns  the  property  in  reliance  on  this  offer  (File : JJ49/L8-2  (370901), 
[P.  14]  Sept.  29,  1937,  considering  art.  863,  Navy  Regs.,  1920,  providing  for 
payment  or  reward  for  return  of  lost  torpedo,  mine,  or  paravane,  and  Comp.  Gen. 
dec.  of  May  24,  1928,  to  Sec.  Navy ; distinguishing  5 Comp.  Dec.  37  and  11  Comp. 
Dec.  741,  where  no  offer  of  reward  was  made). 


TRUST  FUNDS:  unexpended  balance — disposition  of;  dovmr,  patrol  memorial 

FUND. 

With  the  approval  of  Congress,  a memorial  was  erected  on  public  land  in  Fort 
Hamilton  Park,  Brooklyn,  N.  Y.,  under  Navy  contract,  from  a private  fund 
donated  to  commemorate  the  work  of  the  Dover  Patrol  during  the  World  War 
(Joint  Res.,  Mar.  4,  1931,  46  Stat.  1628).  In  connection  with  the  disposition  of  a 
balance  remaining  in  the  said  fund,  held  that,  since  it  was  donated  for  a specific 
purpose  (i.  e.,  the  erection  of  a monolith),  there  is  no  authority  to  utilize  said 
fund  for  a playground  or  other  such  purpose  as  suggested  by  the  mayor  of  the 
City  of  New  York  (File:  EM-NY/N1-14  (301027),  Sept.  1,  1937). 


UNIFORMS : special  distinguishing  insignia  fob  officers  in  maritime  service 

WHO  ARE  MEMBERS  OF  THE  NAVAL  RESERVE. 

Section  301  (b)  of  the  Merchant  Marine  Act,  1936  (49  Stat.  1992;  46  U.  S.  C., 
Supp.  1131  (b)  (3)  and  (4)),  provides  in  subparagraphs  (3)  and  (4)  thereof, 
with  respect  to  uniforms  to  be  worn  by  officers  in  the  maritime  service,  that — 

“(3)  Licensed  officers  who  are  members  of  the  Naval  Reserve  Corps  shall 
wear  on  their  uniforms  such  special  distinguishing  insignia  as  may  be  ap- 
proved by  the  Secretary  of  the  Navy ; officers  being  those  men  serving  under 
licenses  issued  by  the  Bureau  of  Navigation  and  Steamboat  Inspection. 
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“(4)  The  uniform  stripes,  decoration,  or  other  insignia  shall  be  of  gold 
braid  or  woven  gold  or  silver  material,  to  be  worn  by  officers,  and  no  member 
of  the  ship’s  crew  other  than  licensed  officers  shall  be  allowed  to  wear  any 
uniform  with  such  officer’s  identifying  insignia.” 

Construing  these  provisions  of  the  act,  held: 

(1)  The  Secretary  of  the  Navy  is  required  to  approve  a special  distinguishing 
insignia  to  be  worn  on  the  uniforms  of  licensed  officers  who  are  members  of  the 
Naval  Reserve. 

(2)  The  phrase  “members  of  the  Naval  Reserve  Corps”  refers  to  the  Naval 
Reserve  established  by  act  of  February  28,  1925  ( 34  U.  S.  C.,  ch.  15). 

(3)  There  is  no  law  prohibiting  the  Secretary  of  the  Navy  from  authorizing 
members  of  the  Naval  Reserve,  or  any  classes  or  groups  thereof,  to  wear,  under 
such  regulations  as  he  may  prescribe,  as  a part  of  their  Naval  Reserve  uniforms, 
such  [P.  15]  insignia  as  he  may  approve  under  the  above-quoted  provisions  of 
subparagraph  (3). 

(4)  The  above-quoted  provisions  of  subparagraph  (4)  do  not  apply  to  the 
special  distinguishing  insignia  provided  for  in  subparagraph  (3),  and  the  Sec- 
retary of  the  Navy  may  approve  insignia  made  of  metal,  such  as  aviation  and 
submarine  insignia,  provided  for  by  the  Navy  Uniform  Regulations,  sections  225 
and  226  File:  QR/JJ55-3  (370830),  Sept.  14,  1937). 

C.  M.  O.  10—1937 

[P.  2]  CHARGES  AND  SPECIFICATIONS:  multiplicity  of  specifications; 

LIMITATION  OF  PUNISHMENT. 

Accused  was  convicted  by  general  court  martial,  among  other  things,  of  “Vio- 
lation of  a lawful  regulation  issued  by  the  Secretary  of  the  Navy,”  two  specifica- 
tions under  this  charge  alleging  unauthorized  possession  of  wearing  apparel  of 
another  on  July  10  and  July  15, 1937,  respectively.  The  evidence  showed  that  the 
articles  enumerated  in  the  second  specification  were  in  the  possession  of  the 
accused  on  July  10,  the  date  of  the  offense  alleged  in  the  first  specification  and,  in 
the  absence  of  evidence  to  the  contrary,  it  must  be  presumed  that  all  of  the  articles 
were  [P.  3]  obtained  at  the  same  time.  That  such  a circumstance  existed 
undoubtedly  was  not  known  to  the  pleader  as  a fact  when  the  specifications  were 
drawn.  Remarked  that  the  conviction  of  the  accused  of  two  offenses  when  the 
evidence  showed  only  one  to  have  been  committed  made  it  possible  for  the  court, 
if  it  saw  fit,  to  award  a punishment  in  excess  of  the  legal  limitation  prescribed 
for  one  offense.  Accordingly,  in  order  that  it  might  not  appear  that  the  accused 
was  punished  twice  for  the  same  act,  the  finding  on  the  second  specification  was 
set  aside.  The  sentence,  not  exceeding  the  legal  limitation  of  punishment  for 
the  offenses  properly  found  proved,  was  held  legal  (File:  MM-Strnad,  Al- 
phonsus/A17-20  (370802),  Oct.  13  and  20,  1937). 


CLAIMS  : EXECUTION  OF  RELEASE  BY  GOVERNMENT. 

Where  an  insurance  company  requested  execution  of  a form  release  in  connec- 
tion with  proposed  settlement  of  the  Navy  Department’s  claim  for  damage  to  a 
Government  truck,  held  that  no  representative  of  the  Navy  Department  is  au- 
thorized to  sign  a release  where  Government  property  is  damaged  through  the 
actions  of  private  individuals.  In  such  cases  it  has  been  the  practice,  in  acknowl- 
edging the  receipt  of  check  or  draft  in  payment  of  such  damage  to  state  that  such 
check  or  draft  covers  the  full  cost  of  the  damage,  which  statement  has  been 
accepted  as  satisfactory  by  insurance  companies  generally  (File:  NL/L11-1  (4) 
(370430),  Oct.  20,  1937— J.  A.  G.). 


CLAIMS:  PRIVATE  PROPERTY  damaged  in  amount  exceeding  statutory  limit; 

TORPEDO  DROPPED  FROM  NAVAL  AIRCRAFT. 

A fishing  boat  was  struck  and  sunk  by  an  experimental  torpedo  dropped  from 
a naval  airplane.  A board  of  investigation  estimated  the  damages  as  being  in 
excess  of  $1,800.  The  owner  expressed  his  willingness  to  accept  $500  in  full 
settlement  of  his  claim,  as  he  had  an  opportunity  to  secure  a smaller  boat  for 
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$700  in  a quick  sale.  Under  the  circumstances,  the  Secretary  of  the  Navy 
approved  payment  of  the  claim  in  the  sum  of  $500  from  the  current  appropriation 
“Aviation,  Navy,”  which  authorizes  him  to  consider,  ascertain,  adjust,  determine, 
and  pay  the  amounts  due  on  claims  for  damages  growing  out  of  the  operations  of 
naval  aircraft  “where  such  claim  does  not  exceed  the  sum  of  $500”  (File: 
VXP2/A17-25  (370914-1),  Oct.  2,  1937). 


CONTRACTS : domestic  products  ; purchases  outside  continental  united 

STATES. 

The  Buy  American  Act  of  March  3,  1933  (47  Stat.  1520;  41  U.  S.  C.  10a) 
provides  that — 

“Notwithstanding  any  other  provision  of  law,  and  unless  the  head  of  the 
department  or  independent  establishment  concerned  shall  determine  it  to  be 
inconsistent  with  the  public  interest,  or  the  cost  to  be  unreasonable,  only  such 
unmanufactured  articles,  materials,  and  supplies  as  have  been  mined  or 
produced  in  the  United  States,  and  only  such  [P.  4]  manufactured  articles, 
materials,  and  supplies  as  have  been  manufactured  in  the  United  States 
substantially  all  from  articles,  materials,  or  supplies  mined,  produced,  or 
manufactured,  as  the  case  may  be,  in  the  United  States,  shall  be  acquired 
for  public  use.  * * *” 

By  Circular  Letter  No.  37  of  June  20,  1934,  the  Director  of  Procurement, 
Treasury  Department,  issued  directions  to  the  heads  of  all  departments  and 
establishments  that  in  deciding  the  reasonableness  of  cost  of  domestic  products 
under  the  above-quoted  act  “the  following  differential  scale  shall  be  applied 
in  favor  of  domestic  articles,  materials,  or  supplies : 

“On  purchases  where  the  foreign  bid  is  $100  or  less,  a differential  of  100 
percent  will  apply, 

“On  purchases  where  the  foreign  bid  exceeds  $100,  a differential  of  25 
percent  will  apply.” 

The  letter  left  to  the  discretion  of  the  heads  of  departments  or  establishments 
“the  determination  of  reasonableness  of  cost  of  all  domestic  products  in  Alaska 
and  outside  the  continental  limits  of  the  United  States.” 

Question  presented  as  to  the  basis  for  determining  the  unreasonableness  of 
the  cost  of  domestic  products  in  Alaska  and  outside  the  continental  limits  of 
the  United  States,  and  in  this  connection  whether  the  determination  should  be 
made  by  a comparison  of  the  bid  prices  on  domestic  products  with  the  bid  prices 
offering  foreign  products  or  by  some  determination  that  the  price  quoted  for 
domestic  products  is,  in  effect,  reasonable  regardless  of  the  price  quoted  for  the 
foreign  products. 

Held  that  the  price  is  the  controlling  element  in  the  term  “cost”  as  used  in 
the  above-quoted  act,  and  that  the  determination  of  unreasonableness  of  cost 
thereunder  for  purchases  in  Alaska  and  outside  the  continental  limits  of  the 
United  States  should  be  based  on  a comparison  of  the  bid  prices  on  domestic 
products  with  the  bid  prices  offering  foreign  products.  Remarked  that  the  use 
of  the  alternate  method,  whereby  the  determination  would  be  made  that  the 
price  quoted  for  the  domestic  product  is  in  effect  reasonable  regardless  of  the 
price  quoted  for  the  foreign  product,  would  involve  not  only  a departure  from 
the  uniform  practice  governing  like  purchases  within  the  continental  United 
States,  but  also  a consideration  of  many  factors  of  varying  weight  that  might 
in  some  cases  not  be  susceptible  of  proper  computation  (File:  L4-3  (25) 
(340331-2),  Oct.  8,  1937). 


FALSEHOOD : essential  elements  ; insufficient  evidence. 

A summary  court  martial  found  proved  a specification  which  alleged  that  ac- 
cused “did  * * * submit  a written  request  * * * for  commutation  of 

rations,  in  tenor  as  follows : [P.  5]  * * Address : Y.  M.  C.  A.,  Norfolk, 

Va.,  * * *’  which  statement  was  knowingly  false  and  intended  to  deceive 

* * *»» 

Remarked  that  among  the  elements  of  the  offense  of  falsehood  are  (a)  that 
it  be  made  with  intent  to  deceive  and  (&)  that  it  must  be  material  and  pertinent 
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matter  which  the  accused  does  not  believe  to  be  true.  In  this  case  the  evidence 
did  not  establish  intent  to  deceive;  nor  was  the  falsity  of  the  stated  address 
actually  material  to  the  request  for  commuted  ration,  since,  so  far  as  appears, 
it  is  not  necessary  that  an  enlisted  man  state  an  address  on  shore  in  order  to  be 
authorized  to  receive  a commuted  ration.  Accordingly,  finding  and  sentence 
set  aside  (File*  MM- Minton,  LeRoy/A17-21  (371005),  Oct.  5 and  26,  1937,  citing 
art  I>-1010S,  Bu.  Nav.  Manual). 


HOSPITALIZATION : dependents  of  retired  personnel  and  transferred  re- 
servists. 

Hospitalization  in  certain  designated  naval  hospitals  is  authorized  for  the 
dependents  of  retired  personnel  and  of  enlisted  men  transferred  to  the  Fleet  Naval 
Reserve  and  Fleet  Marine  Corps  Reserve  after  16  or  20  years  of  naval  service, 
subject  to  the  same  restrictions  and  requirements  in  all  respects  as  now  apply  to 
dependents  of  naval  personnel  on  the  active  list.  (See  C.  M.  O.  10,  1935,  p.  13.) 
In  case  facilities  at  any  hospital  become  overtaxed,  preference  is  to  be  given 
dependents  of  personnel  on  the  active  list,  other  considerations  being  equal  (File: 
P3-2/P7  ( 350924-4),  Oct.  21,  1937). 


LINE  OF  DUTY  : accidental  drowning,  while  on  leave  or  liberty. 

The  following  answer  was  made  to  a request  for  information  concerning  the 
Navy  Department’s  policy  with  respect  to  line  of  duty  status  in  ordinary  cases  of 
accidental  drowning  while  on  liberty,  or  while  on  leave : “It  is  the  view  of  the 
Navy  Department  that  leave  and  liberty  are  given  primarily  for  the  purpose  of 
recreation  and  relaxation.  Any  member  of  the  naval  service  who  meets  his  death 
while  engaged  in  usual  forms  of  recreation  as  in  the  case  of  accidental  drowning 
while  in  swimming  is  considered  to  have  died  in  the  line  of  duty,  provided  death 
did  not  result  from  his  own  misconduct  (C.  M.  O.  11,  1935,  p.  10;  C.  M.  O.  5,  1931, 
p.  25;  0.  M.  O.  9,  1936,  p.  19;”  File:  P2-5  (2)/A2-15  ( 370803),  Oct.  28,  1937— 
J.  A.  G.). 


LINE  OF  DUTY : determination  of — policy  of  navy  department  explained. 

The  Navy  Department’s  policy  to  defer  final  determination  of  line  of  duty 
status  when  acting  upon  courts  and  boards  in  cases  involving  disease,  injury,  or 
death  held  not  inconsistent  with  the  requirement  of  Naval  Courts  and  Boards 
that  determination  of  line  of  duty  status  in  such  cases  be  made  by  courts  of 
inquiry  and  boards  of  investigation.  Remarked  that  such  courts  and  boards  are 
required  to  express  opinions  as  to  line  of  duty  for  [P.  6]  the  information  of 
the  Navy  Department  in  connection  with  furture  determinations  which  may 
become  necessary.  Furthermore,  such  opinions  supported  by  evidence  adduced 
in  the  proceedings  are  of  great  importance  in  aiding  the  Veterans’  Administra- 
tion in  their  determination  of  the  question  of  line  of  duty,  which  is  of  prime 
consideration  in  reference  to  benefits  within  the  cognizance  of  that  Administra- 
tion (File:  P2-5  (2)/A2-15  ( 370803),  Oct.  28,  1937— J.  A.  G.,  considering  secs. 
710  and  785,  n.  11,  N.  C.  & B.,  1937,  C.  M.  O.  10,  1931,  p.  21 ; and  12,  1936,  p.  8,  and 
File  MM-Parks,  Forest  S/A17-27  (370312),  May  12,  1937). 


LINE  OF  DUTY : venereal  disease,  sequelae  ; retirement  of  officer. 

Where  a retiring  board  found  that  an  officer  was  permanently  incapacitated  for 
active  service  “by  reason  of  tabes  dorsalis  (destruction  of  sensory  nerves  in  the 
spinal  cord  due  to  syphilis),”  and  the  medical  members  of  the  board  in  their 
written  opinion  reported  that  “There  is  no  history  of  syphilis  in  this  case  and 
no  evidence  that  he  ever  had  a primary  syphilitic  genital  lesion,”  referring  in 
this  connection  to  Court-Martial  Order  No.  9,  of  September  30,  1926  (pp.  8-11), 
held  that  the  officer’s  incapacity  is  the  result  of  an  incident  of  the  service  (File: 
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AO-5  (6)/EEl  (371028),  Oct.  28,  1937,  item  31,  approved  by  President  Oct.  30, 
1937). 


MISCONDUCT:  injuries  received  while  engaged  in  act  op  misconduct. 

An  enlisted  man  while  on  authorized  liberty  ashore  was  stabbed  during  an 
altercation  with  several  negroes,  growing  out  of  the  payment  by  him  of  a sum 
of  money  for  an  illegal  purpose.  Held  that  the  man  was  engaged  in  an  act  of 
misconduct  at  the  time  he  was  injured  and,  whether  or  not  he  was  the  actual 
aggressor  in  the  altercation,  it  was  brought  about,  in  part  at  least,  through  his 
unlawful  acts,  and  his  resulting  disability  was  accordingly  due  to  his  own  mis- 
conduct (File:  MM-Rowland,  Roscoe  M/P2-5  ( 370916),  Oct.  6,  1937). 


MISCONDUCT : venereal  disease  resulting  from  marital  relations  ; review  of 
finding  on  submission  of  additional  evidence. 

In  July  1935  an  enlisted  man  was  admitted  to  the  sick  list  with  diagnosis 
“Gonococcus  infection,  urethra,”  which  he  contended  was  acquired  from  his  wife, 
but  he  submitted  no  evidence  in  support  of  such  contention.  The  Navy  Depart- 
ment held  that  his  disability  was  due  to  his  own  misconduct.  He  now  requests 
reconsideration  on  the  basis  of  a statement  signed  by  his  wife  admitting  that  she 
bad  been  suffering  from  gonorrhea  while  cohabiting  with  him  in  June  1935. 

Held  that  reconsideration  of  the  case  is  warranted  and  that,  as  the  new  evi- 
dence establishes  that  the  disability  on  account  of  which  this  man  was  admitted 
to  the  sick  list  in  July  1935  resulted  from  marital  relations,  such  disability  was 
not  due  to  his  own  misconduct  (File:  MM-Silver,  Louis/P2-5  (2)  (360229),  Oct. 
26,  1937). 


[P.  7]  NAVAL  RESERVE : fleet  naval  reserve — transfer  to,  illegal;  inclu- 
sion of  time  in  computing  eligibility  for  transfer  to  retired  list. 

On  October  3,  1922,  an  enlisted  man  was  transferred  from  the  Regular  Navy  to 
the  Fleet  Naval  Reserve.  In  July  1923,  the  Navy  Department  held  that  his 
transfer  was  illegal,  for  the  reason  that  on  the  date  thereof  he  had  not  had  the 
required  service  for  transfer.  Accordingly,  he  was  recalled  to  active  duty, 
reporting  September  1,  1923,  and  on  October  20,  1925,  he  was  transferred  to  the 
Fleet  Naval  Reserve  after  16  years’  naval  service  as  provided  by  section  26  of  the 
Naval  Reserve  Act  of  February  28,  1925  (34  U.  S.  C.  787).  Question  presented  as 
to  whether  the  period  between  October  3,  1922,  and  September  1,  1923,  during 
which  he  was  supposedly  a transferred  member  of  the  Fleet  Naval  Reserve,  may 
be  counted  in  computing  his  service  under  section  27  of  the  Naval  Reserve  Act  of 
February  28,  1925  (34  U.  S.  C.  788),  which  provides  for  transfer  of  enlisted  men 
from  the  Fleet  Naval  Reserve  to  the  retired  list  of  the  Regular  Navy  upon  com- 
pletion of  30  years’  service,  “including  naval  service  and  time  in  the  Fleet  Naval 
Reserve.” 

At  the  time  this  man  was  illegally  transferred  to  the  Fleet  Naval  Reserve  he 
was  not  discharged  from  his  enlistment,  nor  was  he  discharged  at  any  time  there- 
after. Consequently,  he  was  actually  subject  to  naval  jurisdiction  as  an  enlisted 
man  on  active  duty,  regardless  of  his  supposed  change  in  status  because  of  his 
attempted  transfer  to  the  Fleet  Naval  Reserve.  Accordingly,  held  that  the  period 
between  October  3,  1922,  when  the  attempted  transfer  to  the  Fleet  Naval  Reserve 
was  made,  and  September  1,  1923,  when  he  returned  to  active  duty,  may  be 
counted  as  naval  service  in  computing  this  man’s  eligibility  for  transfer  to  the 
retired  list  (File:  MM-Young,  Louis  A/P19-2  ( 370402),  Oct.  12.  1937,  considering 
File  26254-3591 : 9-6  Aug.  21,  1925,  1929  L.  R.  N.  A.  960;  Comp.  Gen.  Mar.  10,  1924, 
A-4SS,  Bu.  S.  & A.  Memo.,  vol.  12,  p.  8245 ; U.  8.  ex  rel.  Harris  v.  Daniels,  279  Fed. 
844;  Morrison  v.  U.  S.,  40  Fed.  (2d)  286;  see  also  Lecorchick  v.  U.  8.,  60  Ct. 
Cls.  78). 


OFFICERS’  MESSES : status  of — federal  instrumentalities  ; application  of 

FLORIDA  UNEMPLOYMENT  COMPENSATION  ACT. 

The  student  officers’  mess,  naval  air  station,  Pensacola,  Fla.,  held  not  required 
to  make  payment  of  the  taxes  imposed  by  the  Florida  Unemployment  Compensa- 
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tion  Act  (June  9,  1937,  ch.  18402,  Laws  of  Florida,  1937)  in  connection  with  pay 
of  civil  employees  of  the  student  officers’  mess,  because : 

(1)  State  laws  have  no  effect  within  the  limits  of  Federal  reservations  over 
which  exclusive  jurisdiction  has  been  ceded  to  the  United  States,  as  is  the  case 
with  the  naval  air  station,  Pensacola  (citing  C.  M.  O.  6,  1937,  p.  11)  ; and 

(2)  Said  act  (sec.  3E.  V.  I.,  subpar.  (e))  exempts  instrumentalities  of  the 
United  States,  and  an  officers’  mess  has  been  held  to  be  a Government  instru- 
mentality (citing  C.  M.  O.  6,  1937,  p.  10,  and  [P.  8]  Sec.  Navy’s  let.,  Mar.  6, 
1937,  File:  LL/L16-9  (361121-4)  ; File:  JE/NA9  (370927),  Oct.  13,  1937;  see  also 
C.  M.  O.  4,  1937,  p.  9). 


SHIP’S  SERVICE  STORE  ASHORE : persons  authorized  to  make  purchases 

FROM,  IN  GUAM. 

A civilian,  who  is  the  manager  of  an  American  business  firm  in  Guam,  and  also 
local  representative  of  a steamship  company  there,  held  not  within  the  classes  of 
persons  authorized  by  statute  to  make  purchases  from  the  ship’s  store  ashore  at 
Guam,  and  the  Navy  Department  is  without  authority  to  grant  him  permission 
to  make  purchases  from  that  activity  (File:  JF/NS8  (370929),  Oct.  13,  1937, 
citing  acts  Mar.  3,  1909  (34  U.  S.  C.  533),  Aug.  29,  1916  (34  U.  S.  C.  534),  and 
Apr.  14, 1937  ( 50  Stat.  63 ; 34  U.  S.  C.,  Supp.  533)  ; in  this  connection  see  C.  M.  O. 
8,  1935,  p.  8,  and  9,  1936,  p.  12). 


SUMMARY  COURTS  MARTIAL : jurisdiction  to  convene — radio  stations. 

Authority  to  convene  summary  courts  martial  is  set  out  in  article  26  of  the 
Articles  for  the  Government  of  the  Navy  (N.  C.  & B.,  1937,  app.  B-28).  It  has 
been  held  that  a naval  radio  station  is  not  a naval  station  within  the  meaning 
of  the  said  article  (C.  M.  O.  4,  1925,  p.  22).  Accordingly,  where  a summary 
court  martial  was  convened  by  the  officer  commanding  the  U.  S.  naval  radio 
stations,  eleventh  naval  district,  and  authorization  to  convene  such  court  had  not 
been  issued  by  the  Secretary  of  the  Navy,  held  that  the  court  was  without  juris- 
diction, since  it  was  not  covered  by  an  officer  duly  empowered  to  do  so.  Proceed- 
ings, finding,  and  sentence  set  aside  (File:  MM-Bretherton,  Van  Fisk/17-21 
(371002),  Oct.  2 and  12,  1937). 


SUPERVISORY  EXAMINING  BOARDS : naval  reserve  officers  ; forms  of 
procedure. 

In  reviewing  the  proceedings  of  a supervisory  examining  board  in  the  case  of 
a lieutenant  commander  of  the  Naval  Reserve,  it  was  noted  that  the  precept, 
procedure,  and  report  of  the  board  followed,  in  general,  that  prescribed  in  Naval 
Courts  and  Boards,  1937,  instead  of  conforming  to  the  forms  prescribed  by 
Naval  Reserve  circular  letter  of  December  22,  1933  (No.  32-33),  which  should 
have  been  followed.  It  was  also  noted  that  the  record  of  proceedings  failed  to 
disclose  that  the  supervisory  board  acted  under  oath,  as  desired  by  said  circular, 
authorization  for  administering  such  oath  being  contained  in  Secretary  of  the 
Navy’s  letter  of  December  22,  1933  (File:  QR/A17-28  (331114)).  However,  as 
the  candidate  was  found  qualified  by  the  statutory  board,  held  that  the  procedure 
followed  by  the  supervisory  examining  board  did  not  invalidate  the  procedings 
(File:  OO- Willey,  James  H/A17-28  ( 370924),  Oct.  6, 1937— J.  A.  G.). 

C.  M.  O.  11—1937 

[P.  2]  Ensign  Sheldon  E.  Ball,  U.  S.  Navy,  was  tried  by  general  court  martial, 
convened  on  board  the  U.  S.  S.  Salt  Lake  City,  on  October  11,  1937,  by  order  of 
the  commander,  Cruisers,  Scouting  Force,  United  States  Fleet.  He  was  con- 
victed of  “Drunkenness,”  and  acquitted  of  “Conduct  unbecoming  an  officer  and 
a gentleman,”  and  sentenced  to  be  dismissed  from  the  U.  S.  Navy  and  from  the 
United  States  naval  service. 
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On  October  19',  1937,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  proceedings  of  the  general  court  martial  in  the  foregoing  case  of 
Ensign  Sheldon  E.  Ball,  U.  S.  Navy,  are  approved ; the  finding  on  the  first 
charge  and  the  specification  thereunder  are  approved.  The  finding  of  the 
second  charge  and  the  specification  thereunder  are  disapproved  for  the  fol- 
lowing reasons : A careful  review  of  the  proceedings  by  the  convening  author- 
ity convinces  him  that  the  court  erred  in  its  findings  on  the  specification 
under  charge  II,  due  to  a lack  of  discrimination  as  to  the  relative  value  of 
the  testimony  given  by  twro  petty  officers  who  were  carrying  out  the  require- 
ments of  their  official  duties,  in  comparison  with  the  testimony  of  several 
witnesses — two  of  them  commissioned  officers — who  by  their  own  admission 
had  been  partaking  of  intoxicating  liquors,  through  a more  or  less  extended 
period  during  the  night  in  question.  The  court  evidently  placed  much  cre- 
dence in  the  question  of  the  exact  time  of  the  alleged  offense,  and  in  reaching 
its  findings,  accepted  the  testimony  of  the  aforementioned  officers  instead  of 
that  of  the  [P.  3]  petty  officers.  The  convening  authority  cannot  help 
but  feel  that  under  the  conditions  which  existed,  the  accuracy  of  the  officers’ 
testimony  with  respect  to  time  is  open  to  question. 

“For  this  same  offense  of  drunkenness,  for  which  the  accused  was  tried  by 
this  court,  he  had  already  been  punished  by  his  commanding  officer  by  being 
suspended  from  duty  for  a period  of  ten  days.  In  view  of  this  and  in  view  of 
his  acquittal  by  the  court  of  the  second  charge,  the  convening  authority 
recommends  that  the  sentence  be  either  approved  and  the  accused  placed  on 
probation  for  one  year,  or  else  that  it  be  mitigated  to  the  loss  of  100  numbers 
in  grade.” 

On  October  30,  1937,  the  Judge  Advocate  General  held  that  the  proceedings, 
findings  on  the  first  charge  and  the  specification  thereunder,  the  remarks  and 
action  of  the  convening  authority  in  disapproving  the  findings  and  acquittal  on 
the  second  charge  and  the  specification  thereunder,  the  sentence  and  the  recom- 
mendation of  the  convening  authority  applying  thereto  were  legal. 

On  November  5,  1937,  the  Chief  of  the  Bureau  of  Navigation  recommended 
that  the  sentence  of  dismissal  be  remitted  “on  the  condition  that  the  accused 
conduct  himself  to  the  satisfaction  of  the  Secretary  of  the  Navy  during  a period 
of  five  (5)  years  immediately  following  the  date  of  promulgation;  otherwise,  the 
sentence  in  this  case  to  be  executed  at  any  time  at  the  discretion  of  the  Secretary 
of  the  Navy.” 

On  November  15,  1937,  the  Secretary  of  the  Navy  submitted  the  record  of  pro- 
ceedings to  the  President  of  the  United  States  with  the  recommendation  that  the 
sentence  be  confirmed.  He  further  recommended  “that  the  sentence  of  dis- 
missal be  remitted  on  the  condition  that  Ensign  Sheldon  E.  Ball,  U.  S.  Navy, 
conduct  himself  in  a manner  satisfactory  to  the  Secretary  of  the  Navy  for  a period 
of  five  (5)  years  immediately  following  the  date  of  promulgation;  otherwise,  the 
sentence  of  dismissal  in  this  case  is  to  be  executed  at  any  time  during  the  said 
period  at  the  discretion  of  the  Secretary  of  the  Navy.” 

On  November  15,  1937,  the  sentence  was  confirmed  by  the  President,  subject  to 
the  recommendation  of  the  Secretary  of  the  Navy  which  he  approved. 


[P.  4]  Captain  Howard  B.  Mecleary,  U.  S.  Navy,  was  tried  by  general  court 
martial  convened  at  the  Norfolk  Navy  Yard,  Portsmouth,  Va.,  on  October  11, 
1937,  by  order  of  the  Acting  Secretary  of  the  Navy,  was  convicted  of  “Through 
negligence  suffering  a vessel  of  the  Navy  to  be  stranded,”  and  was  sentenced — 

“to  lose  twenty-five  (25)  numbers  in  his  grade  (to  be  placed  at  the  foot  of 
the  captain’s  list  of  present  date  and  to  there  remain  until  he  shall  have  lost 
twenty-five  (25)  numbers  in  his  grade).” 

[P.  5]  On  November  2,  1937,  the  Judge  Advocate  General  held  that  the  pro- 
ceedings, findings,  and  sentence  were  legal,  subject  to  the  following  remarks: 

“Referring  to  the  Register  of  Commissioned  and  Warrant  Officers  of  the 
United  States  Navy  and  Marine  Corps  of  July  1, 1937,  it  is  found  that  Captain 
Mecleary  is  forty-four  (44)  numbers  from  the  foot  of  the  captains’  list  of  that 
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date.  If  applied  literally,  the  parenthetical  provision  in  the  sentence,  ‘to 
be  placed  at  the  foot  of  the  captain’s  list  of  present  date  and  to  there  remain 
until  he  shall  have  lost  twenty-five  (25)  numbers  in  his  grade,’  would  result 
in  the  loss  of  sixty-nine  (69)  or  more  numbers  in  grade.  This,  obviously,  was 
not  the  intention  of  the  court.  In  the  opinion  of  this  office,  all  of  the  paren- 
thetical matter  in  the  sentence  may  be  regarded  as  surplusage,  thus  leaving 
the  sentence  of  the  court  to  be  as  follows : 

“ ‘The  court,  therefore,  sentences  him,  Howard  B.  Mecleary,  captain,  U.  S. 
Navy,  to  lose  twenty-five  (25)  numbers  in  his  grade.’  ” 

On  November  12,  1937,  the  Chief  of  the  Bureau  of  Navigation,  in  recommending 
approval  of  the  proceedings,  findings,  and  sentence,  stated  that : “In  the  opinion 
of  this  Bureau,  the  sentence  of  the  court  in  the  attached  case,  by  reason  of  the 
total  absence  of  mitigating  circumstances,  is  considered  inadequate.” 

On  November  17,  1937,  the  Secretary  of  the  Navy  approved  the  proceedings, 
findings,  and  sentence,  subject  to  the  remarks  of  the  Judge  Advocate  General  and 
the  Chief  of  the  Bureau  of  Navigation. 


[P.  6]  ACQUITTAL:  disapproved — inconsistent  with  evidence. 

See  case  of  Ensign  Sheldon  E.  Ball,  U.  S.  N.,  ante,  page  2. 

ADVERTISING:  com mercial — use  of  photograph  of  naval  officer  wearing 
medal  of  honor. 

An  advertising  firm  contemplated  using  a picture  including  a representation  ol 
an  ensign  in  the  Navy  wearing  a Medal  of  Honor.  Held  that  there  is  no  law  pro- 
hibiting the  use  of  a reproduction  such  as  contemplated,  nor  has  the  Navy  Depart- 
ment any  objection  thereto.  However,  suggested  that,  in  connection  with  the  use 
of  similar  photographs  for  advertising  purposes  in  future  cases,  consideration  be 
given  to  the  use  of  a medal  of  less  dignity,  such  as  a simple  campaign  medal, 
marksman’s  medal,  or  the  shoulder  straps  to  the  end  that  those  persons  who  have 
been  awarded  the  distinguished  medals  might  not  take  offense  (File:  JJ55-3/A9- 
10  (371008),  Oct.  14  and  Nov.  2,  1937). 


APPROPRIATIONS:  cost  of  labor  saving  devices  (typewriters)  for  fleet  air 

bases  and  submarine  bases. 

As  to  the  appropriation  chargeable  where  labor  saving  devices  such  as  type- 
writers and  adding  machines  are  procured  for  fleet  air  bases  and  submarine 
bases,  held: 

(1)  The  general  question  is  administrative  in  character,  depending  on  the 
facts  in  each  case. 

(2)  As  to  fleet  air  bases,  if  the  item  is  one  that  will  accompany  or  be  moved  for 
the  squadron  when  it  changes  its  base  of  operations  to  a mobile  tender,  carrier, 
or  another  fleet  air  base,  it  should,  as  a general  rule,  be  considered  properly  as 
part  of  the  squadron’s  allowance  list;  otherwise,  as  belonging  to  the  allowance 
of  the  shore  establishment  part  of  the  air  base. 

(3)  As  the  administration  of  submarine  bases  corresponds  for  all  practical  pur- 
poses to  instructions  for  the  administrattion  of  fleet  air  bases  (G.  O.  21  and  37), 
the  foregoing  general  rule  should  also  be  applied  in  charging  expenditures  of  like 
character  for  submarine  bases  (File:  NB13/L8-2  (370830),  Nov.  2,  1937,  citing 
file  NA10/L8-2  ( 360904),  Nov.  18,  1936). 


CHARGES  AND  SPECIFICATIONS:  specification  defective;  deck  court; 

FINDING  SET  ASIDE. 

Accused  pleaded  guilty  to  a deck  court  specification  which  alleged  that  he  “did, 
on  or  about  August  21,  1937,  having  been  regularly  posted  as  a sentinel  at  the  said 
navy  yard,  fail  to  walk  his  post  in  a military  manner  as  prescribed  in  General 
Orders  for  Sentinel  on  Post.”  Held  that  this  specification  was  fatally  defective 
in  that  it  failed  to  set  forth  facts  which  constitute  [P.  7]  the  alleged  offense. 
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“Failure  to  walk  his  post  in  a military  manner,”  being  merely  a conclusion  unsup- 
ported by  any  allegation  of  acts  of  commission  or  omission  constituting  such 
failure.  Further  held  that  the  specification  was  not  cured  by  the  plea  of  guilty 
(citing  C.  M.  O.  8,  1936,  p.  9).  Proceedings,  finding,  and  sentence  set  aside  (File: 
MM-Forsyth,  Samuel  S/A17-22  (371019),  Oct.  19  and  Nov.  2,  1937;  for  general 
rule  as  to  requirements  of  deck  court  specifications  see  sec.  693,  n.  4,  N.  C.  & B., 
1937,  and  C.  M.  O.  8,  1937,  p.  5) . 


CHARGES  AND  SPECIFICATIONS : sufficiency  of — alleging  concealment  of 

VENEREAL  DISEASE;  SURPLUSAGE;  SUMMARY  COURT  MARTIAL. 

A summary  court-martial  specification  alleged  that  the  accused — 

“did,  thereby  knowingly  and  wilfully  conceal  a venereal  disease  in  violation 
of  a lawful  order  of  the  Bureau  of  Navigation  * * * ‘(Nav.-61-I.  B.  M. 

over  P20-2  (B)  (423))’  * * 

The  communication  referred  to  in  the  specification  is,  in  fact,  Bureau  of  Navi- 
gation Circular  Letter  Numbered  21-37,  and  is  an  order  directed  to  commanding 
officers  that  summary  courts  martial  be  awarded  for  the  concealment  of  venereal 
diseases  under  stated  circumstances ; it  is  not  directed  to  enlisted  men. 

The  concealment  of  a venereal  disease,  or  if  any  other  infectious  or  communica- 
ble disease,  is  an  offense  prejudicial  to  good  order  and  discipline  (C.  M.  O.  9, 
1922,  p.  10).  Therefore,  treating  all  reference  in  the  specification  to  the  alleged 
order  and  violation  thereof  as  surplusage,  held  that  there  remain  sufficient  alle- 
gations to  set  forth  an  offense,  and  accordingly,  that  the  proceedings,  findings,  and 
sentence  are  legal  (File:  MM-Case,  John  W/A17-21  (371029),  Oct.  29  and  Nov. 
9, 1937 ; MM-Maxfield,  Charles  L/A17-21  (371029),  Oct.  29  and  Nov.  9, 1937). 


CIVIL  ESTABLISHMENT:  civil  service  status  of  retired  officer  and  others 

EMPLOYED  UNDER  NAVAL  ACADEMY  LAUNDRY  FUND;  “PUBLIC  MONEYS,”  PUBLIC 

SERVICE,”  AND  “TRUST  FUNDS”  CONSTRUED. 

Prior  to  1921  the  position  of  chief  laundryman  at  the  Naval  Academy  was  fi- 
nanced from  the  midshipmen’s  mess  fund.  In  that  year  it  was  brought  into  the 
classified  civil  service  by  change  to  appropriated  funds.  In  1933  appropriations 
for  the  operation  of  the  laundry  were  drastically  cut  by  Congress  and  it  became 
necessary  to  reduce  the  number  of  civil  employees  paid  from  the  Government 
rolls.  In  consequence,  the  chief  laundryman,  who  was  also  a retired  officer  of  the 
Navy,  was  discharged  for  lack  of  funds  and  was  later  reemployed  as  manager  of 
the  laundry  by  the  midshipmen,  officers,  and  instructors,  who  paid  his  salary  as 
such  manager.  Authority  for  thus  changing  his  position  from  civil  service  to 
non-civil-service  [P.  8]  status  having  been  questioned  by  the  Civil  Service  Com- 
mission, which  also  suggested  that  the  employment  of  a retired  officer  in  such 
position  was  in  violation  of  law,  the  Judge  Advocate  General,  with  the  approval 
of  the  Secretary  of  the  Navy,  held: 

(1)  The  discharge  of  the  chief  laundryman  and  his  reemployment  in  a non- 
civil-service  status  was  not  in  violation  of  any  existing  statute  or  regulation. 

(2)  Other  positions  covering  similar  services,  such  as  tailors,  pressers,  and 
barbers,  which  are  purely  personal  in  their  nature  and  paid  for  by  the  midship- 
men themselves  and  not  from  appropriated  funds,  are  not  required  to  be  filled  in 
accordance  with  civil-service  regulations. 

(3)  The  retired  officer  employed  as  manager  of  the  laundry  does  not  in  the 
latter  capacity  hold  “a  civilian  office  or  position,  appointive  or  elective,  under 
the  United  States  Government  or  the  municipal  government  of  the  District 
of  Columbia  or  under  any  corporation,  the  majority  of  the  stock  of  which  is 
owned  by  the  United  States,”  within  the  purview  of  section  212  (a)  of  the 
act  of  June  30,  1932  (5  U.  S.  C.  59a),  limiting  double  compensation  to  retired 
personnel. 

The  foregoing  conclusions  were  supported  by  the  following  considerations : 

(a)  The  position  of  chief  laundryman  was  originally  placed  within  the  classi- 
fied service,  as  stated  by  the  Civil  Service  Commission,  due  apparently  to 
the  fact  that  the  salary  thereof  was  changed  from  the  midshipmen’s  mess 
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fund  to  appropriated  funds;  conversely,  when  the  pay  of  employees  of  the 
laundry  was  changed  back  from  appropriated  funds  their  status  was  regarded 
as  likewise  changed. 

(&)  This  change  in  the  method  of  payment  was  made  with  the  knowledge 
and  consent  of  Congress,  as  gathered  from  the  hearings  on  the  Navy  Depart- 
ment appropriation  bill,  1933  (72d  Cong.,  1st  sess.,  pp.  264-265),  which  show 
clearly  that  the  Congress  had  full  knowledge  that  civil  employees  were  to  be 
discharged  and  replaced  from  the  outside,  and  that  when  discharged  to  effect 
a saving  on  the  Government  pay  roll  they  would  be  taken  up  on  the  “private 
pay  roll”  of  the  laundry. 

(c)  Employees  of  the  laundry  paid  from  appropriated  funds  are  in  the  classi- 
fied service,  having  been  obtained  through  the  Labor  Board,  and  are  paid 
according  to  the  Navy  schedule  of  wages,  whereas  employees  whose  pay  is 
not  derived  from  appropriated  funds  are  employed  by  the  first  lieutenant, 
Bancroft  Hall,  who  acts  as  the  representative  of  the  officers  and  midshipmen 
employing  them. 

( d ) The  funds  for  paying  the  latter  class  of  employees  are  made  up  of 
checkages  against  the  accounts  of  the  midshipmen  [P.  9]  and  from  moneys 
received  from  officers  and  civilian  instructors  at  the  Academy,  are  of  a non- 
official character,  and  are  deposited  in  a private  bank  and  not  accounted  for 
to  the  General  Accounting  Office  as  are  public  moneys  of  the  United  States. 

( e ) Non-civil-service  employees  are  protected  in  case  of  injury  under  an  in- 
surance policy  conferring  upon  them  the  benefits  contemplated  by  the  Work- 
men’s Compensation  Law  of  the  State  of  Maryland.  Provision  is  also  made 
for  the  retirement  of  such  employees  under  a contract  with  an  insurance 
company. 

( f ) The  position  of  chief  laundryman  has  not  been  abolished  but  due  to  lack 
of  funds  has  been  left  vacant  since  June  30,  1932.  By  transferring  the  previous 
incumbent  to  the  private  pay  roll  of  the  laundry  it  was  possible  to  retain  on 
the  civil-service  rolls  four  laundrymen  and  laundresses. 

(g)  The  term  “public  service”  as  used  in  the  Civil  Service  Act  (Jan.  16,  IS'83 ; 
5 U.  S.  C.  633)  has  not  been  judicially  construed  but  it  would  seem  obvious  that 
it  does  not  comprehend  laundry  services  performed  for  officers  and  civilian  in- 
structors at  the  Naval  Academy  when  the  cost  of  such  services  is  defrayed  by 
said  parties  from  their  pay  individually. 

( h ) The  Government  has  no  authority  to  dictate  to  officers  and  instructors 
what  employees  they  shall  hire  or  what  amounts  shall  be  paid  to  them  for 
laundry  work  any  more  than  for  other  services,  such  as  cooks  or  maids. 

( i ) There  is  no  express  statute  requiring  the  employees  of  the  Naval  Academy 
laundry  to  be  in  the  classified  civil  service,  and  the  authority  to  continue  them 
in  such  status  ceased  when  they  were  transferred  back  to  the  midshipmen’s  pay 
roll. 

(/)  The  retired  officer  serving  as  manager  of  the  laundry  is  not,  in  the  latter 
capacity,  actually  employed  either  by  the  United  States  Government  or  the 
municipal  government  of  the  District  of  Columbia,  or  by  a corporation  of  the  char- 
acter described  in  section  212  (a)  of  the  act  approved  June  30,  1932,  supra,  and 
his  pay  is  not  derived  from  either  of  said  governments  or  corporation  (File: 
NG2/P14— 2 (330226),  Dec.  10,  1935,  distinguishing  37  Op.  Atty.  Gen.  121,  Feb.  16, 
1933). 

On  reconsideration,  the  foregoing  conclusions  were  adhered  to,  emphasis  being 
placed  upon  the  fact  that  employees  of  the  Naval  Academy  laundry  are  not  re- 
quired to  be  appointed  or  classified  pursuant  to  any  specific  statute;  that  no 
Federal  officer  is  charged  by  law  with  the  supervision  of  the  laundry,  and  the 
salaries  of  the  employees  are  not  directed  to  be  paid  from  any  special  fund  (dis- 
tinguishing in  these  particulars  37  Op.  Atty.  Gen.  121,  Feb.  16,  1933)  ; and  that 
the  moneys  received  for  laundry  work  at  the  Naval  Academy  are  not  trust  funds 
within  the  meaning  of  the  Permanent  Appropriation  Repeal  Act  of  June  [P.  10] 
26,  1934  (31  U.  S.  C.  725s),  or  the  Comptroller  General’s  decision  of  January  16, 
3937  (16  Comp.  Gen.  650,  655),  wherein  it  was  held : 

“Where  a trust  fund  is  created  by  statute  out  of  contributions  from  Federal 
pay  or  salary  for  the  benefit  of  Federal  personnel  there  is  involved  exclu- 
sively a Federal  function,  the  personnel  administering  the  funds  are  Federal 
officers  and  employees,  the  beneficiaries  of  the  trust  are  beneficiaries  of  the 
Government,  and  the  administrative  expenditures  made  out  of  the  trust 
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fund  are  subject  to  general  statutory  regulations  unless  otherwise  specifically 

provided  by  law.” 

In  this  connection  remarked  that  the  Comptroller  General  has  heretofore  been 
furnished  with  a report  as  to  the  laundry  fund  and  other  funds  of  the  same  general 
character  and  has  concurred  in  the  Navy  Department’s  view  that  they  are  not 
trust  funds  within  the  contemplation  of  the  cited  act.  Further  remarked  that  the 
manager  of  the  laundry,  not  being  appointed  by  the  United  States,  could  not 
maintain  an  action  against  it  for  compensation  due  him  as  such  and  cannot, 
therefore,  be  considered  as  an  employee  of  the  United  States  Government  within 
the  meaning  of  section  212  (a)  of  the  act  of  June  30,  1932,  supra  (citing  Landram 
v.  U.  S.,  16  Ct.  Cls.  74;  File:  NC2/P14-2  ( 350226),  Nov.  19,  1937). 


CLAIMS:  NAVAL  PERSONNEL — EFFECTS  lost  or  damaged;  “shipwreck  or  other 

MARINE  DISASTER”  CONSTRUED. 

During  fueling  of  a naval  vessel  a break  in  the  welding  of  the  oil  pipe  line 
occurred  in  the  clothing  and  small  stores  issue  room,  allowing  large  quantities 
of  oil  under  pressure  to  escape,  filling  the  room,  seeping  through  the  seams  in 
the  bulkhead  into  the  ammunition  passageway,  the  ventilation  system,  magazine, 
and  dynamo  rooms,  and  other  compartments  of  the  vessel,  and  creating  an 
exceptionally  dangerous  fire  hazard.  In  addition  to  causing  considerable  dam- 
age in  other  compartments,  clothing  and  small  stores  of  the  value  of  $5,954.31 
were  destroyed  by  approximately  27,000  gallons  of  oil  which  leaked  into  the 
clothing  and  small  stores  issue  room  and  elsewhere  in  its  vicinity.  Held  that 
this  constituted  a “marine  disaster”  within  the  meaning  of  the  act  of  October  6, 
1917  (34  U.  S.  C.  981-982),  providing  reimbursement  for  loss,  destruction,  or 
damage  of  effects  belonging  to  naval  personnel  (File:  MM/L19  (371109),  Nov. 
24,  1937 ; see  in  this  connection  C.  M.  O.  9,  1936,  p.  12,  and  8,  1937,  p.  6). 


COMMAND : statutory  restriction  on  exercise  of — line  officers  assigned  to 

ENGINEERING  AND  AERONAUTICAL  ENGINEERING  DUTY  ONLY. 

The  designation  and  appointment  of  line  officers  for  the  performance  of  aero- 
nautical engineering  duty  only  is  authorized  by  [P.  11]  act  of  June  5,  1935  ( 34 
U.  S.  C.,  Supp.  71a),  which  contains  the  following  provision: 

“Except  as  otherwise  provided  in  this  act,  the  performance  of  duty, 
succession  to  command,  selection  for  promotion,  examination  for  promotion, 
promotion,  and  retirement  of  such  officers  shall  be  governed  by  the  pro- 
visions of  existing  law  and  of  laws  hereafter  enacted  relating  to  line 
officers  assigned  to  engineering  duty  only.” 

Existing  laws  relating  to  line  officers  assigned  to  engineering  duty  only  provide 
that  they  shall, 

“when  so  assigned  and  until  they  reach  the  grade  of  commander,  perform 
sea  or  shore  duty  such  as  is  performed  by  engineers  in  the  Navy,  and 
thereafter  shore  duty  only  as  now  prescribed  for  officers  transferred  to  the 
line  from  the  former  Engineer  Corps,  except  that,  upon  their  own  request, 
such  officers  of  the  ranks  of  commander  and  above  may  be  assigned  to  sea 
duty  as  fleet  or  squadron  engineers  or  as  engineer  officers  of  ships:  Pro- 
vided, That  when  so  assigned  they  shall  retain  their  place  with  respect  to 
other  line  officers  in  the  grades  they  now  or  may  hereafter  occupy,  and  also 
the  right  to  succession  to  command  on  shore  in  accordance  with  their 
seniority”  (34  U.  S.  C.  73). 

By  a previous  enactment  approved  March  ”3,  1915  (34  U.  S.  C.  223),  it  was 
provided  : 

“Hereafter  officers  who  now  perform  engineering  duty  on  shore  only  and 
officers  of  the  Construction  Corps  shall  be  eligible  for  any  shore  duty  com- 
patible with  their  rank  and  grade  to  which  the  Secretary  of  the  Navy  may 
assign  them.” 
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In  answer  to  certain  questions  involving  the  foregoing  enactments,  held: 

(1)  In  a group  of  two  or  more  aircraft  assigned  to,  and  operating  from,  a 
naval  air  station,  where  the  senior  pilot  is  a line  officer  assigned  to  aeronautical 
engineering  duty  only,  the  senior  line  officer  assigned  to  aeronautical  engineering 
duty  only  is  not  the  officer  who  may  command  or  succeed  to  command,  such  duty 
under  the  law  being  vested  in  the  senior  line  officer  who  is  unrestricted  in  the 
performance  of  duty. 

(2)  Line  officers  assigned  to  aeronautical  engineering  duty  only  who  are  naval 
aviators,  if  of  the  grade  of  commander  and  above,  are  authorized  to  command 
naval  air  stations  and  naval  aviation  schools  if  so  assigned  by  the  Secretary  of  the 
Navy  and  are  entitled  to  succeed  to  command  in  accordance  with  their  seniority 
in  such  cases  without  restriction.  If  below  the  grade  [P.  12]  of  commander, 
such  officers  may  not  be  assigned  to  command  naval  air  stations  or  naval  aviation 
schools,  but  they  may  succeed  to  such  commands  in  accordance  with  their  seniority. 

Remarked  that  the  questions  presented  pertained  to  officers  “restricted”  to 
aeronautical  engineering  duty  only;  such  officers  are  properly  referred  to  as 
officers  “assigned”  to  aeronautical  engineering  duty  only  and  the  answers  to  the 
questions  submitted  have  been  framed  accordingly. 

In  arriving  at  the  foregoing  conclusions  consideration  was  given  to  the  fol- 
lowing : 

(а)  Under  the  act  of  June  5,  1935,  supra,  the  eligibility  of  aeronautical  engi- 
neers to  command  is  governed  by  existing  law  relating  to  line  officers  assigned  to 
engineering  duty  only. 

(б)  In  an  opinion  rendered  by  the  Judge  Advocate  General,  July  20,  1917 
(File  28441-227),  it  was  pointed  out  that  the  duties  performed  by  engineers  in  the 
Navy  “have  at  no  time  involved  a succession  to  the  command  of,  or  the  duties  per- 
formed by  line  officers.”  Therefore,  officers  of  the  line  below  the  grade  of  com- 
mander assigned  to  engineering  duty  only  have  no  authority  to  exercise  com- 
mand or  succession  to  command  of  activities  normally  commanded  by  line  officers 
by  virtue  of  the  statutory  requirement  that  they  perform  “sea  or  shore  duty  such 
as  is  performed  by  engineers  in  the  Navy”  (citing  C.  M.  O.  9, 1931,  p.  27) . 

(c)  The  above-quoted  enactment  of  March  3,  1915,  applied  only  to  engineer 
officers  of  the  grade  of  commander  and  above,  since  they  were  the  only  ones 
performing  duty  on  shore  only.  Its  effect,  so  far  as  concerned  officers  of  the 
former  Engineer  Corps  who  had  transferred  to  the  line,  was  to  remove  the  re- 
striction which  existed  in  the  case  of  certain  of  said  officers  by  which  they  were 
eligible  only  for  engineering  duty  on  shore  and  to  make  them  eligible  for  any 
shore  duty  assignable  to  other  line  officers  of  their  rank  (citing  Ops.  J.  A.  G., 
June  9,  1916,  File  26806-140 ; Oct.  21,  1921,  1929  L.  R.  N.  A.  155 ; Mar.  29,  1924, 
File  6870-1744).  This,  of  course,  would  include  command  duty  “to  which  the 
Secretary  of  the  Navy  may  assign  them” — the  inclusion  of  which  words  in  the 
statute  indicates  that  it  was  the  intention  to  make  such  officers  eligible  for 
unrestricted  line  duty,  including  duty  in  command  and  succession  to  command, 
only  when  specifically  so  assigned  by  the  Secretary  of  the  Navy  (citing  File: 
22724-51,  Mar.  22,  1921). 

(d)  Article  150  (6),  Navy  Regulations,  restricts  engineer  officers  to  the  exer- 
cise of  command  within  their  own  departments  except  so  far  as  the  right  of 
succession  to  command  is  guaranteed  by  law,  from  which  it  is  apparent  that  in 
general  the  Navy  Department  does  not  contemplate  the  unrestricted  assignment 
of  such  officers  to  command  duty.  This  conclusion  is  not  affected  by  article  163, 
which  provides  in  part  that  officers  assigned  to  engineering  duty  only  shall, 
after  they  reach  the  [P.  13]  grade  of  commander,  “be  eligible  for  any  shore 
duty  assignable  to  other  line  officers  of  their  rank.”  Such  officers  are  eligible 
to  command  duties  of  normal  line  activities  subject,  however,  to  the  require- 
ment of  specific  assignment  by  the  Secretary  of  the  Navy. 

( e ) The  statutory  guarantee  of  succession  to  command  on  shore  is  applicable 
to  all  officers  assigned  to  engineering  duty  only  regardless  of  rank ; it  does  not, 
however,  apply  to  original  assignments  to  duty  but  involves  only  succession  to 
command  in  the  absence  of  the  officer  regularly  assigned  to  command. 

( f ) The  law  limits  succession  to  command  by  officers  assigned  to  engineering 
duty  only,  and  correspondingly  assigned  to  aeronautical  engineering  duty  only, 
to  duty  on  shore.  The  term  “on  shore”  within  the  meaning  of  the  laws  under 
consideration  is  not  synonymous  with  “shore  duty.”  It  contemplates  only  duty 
on  the  ground,  and  flight  duty  is  clearly  not  duty  on  shore,  whether  admin- 
istratively considered  to  constitute  sea  duty  or  shore  duty.  In  this  connection 
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Congress  has  considered  flights  in  aircraft  to  constitute  duty  in  the  nature  of  sea 
duty  and  not  shore  duty,  even  though  such  flights  are  entirely  over  land  (citing 
R.  S.  1571,  34  U.  S.  C.  224;  act  Oct.  6,  1917,  as  amended,  34  U.  S.  C.  983). 

( g ) The  command  of  aircraft  is  not  materially  different  in  the  military  sense 
from  the  command  of  a vessel  or  group  of  vessels.  It  was  not  the  intention  of 
the  law  that  officers  assigned  to  aeronautical  engineering  duty  only  should  perform 
a class  of  duty  which  officers  assigned  to  engineering  duty  only  are  not  authorized 
to  perform. 

( h ) Naval  aviation  schools  and  naval  air  stations  are  located  on  shore  and 
duty  other  than  actual  flying  performed  at  those  stations  is,  of  course,  performed 
on  shore.  Consequently,  officers  of  the  grade  of  commander  and  above  who  are 
assigned  to  aeronautical  engineering  duty  only  may  legally  be  assigned  or  succeed 
to  the  command  of  naval  air  stations  and  naval  aviation  schools,  subject,  of 
course,  to  the  requirement  of  law  that  they  are  “naval  aviators”  (citing  act  June 
24,  1926,  34  U.  S.  C.  735,  par.  4). 

(i)  As  to  officers  assigned  to  aeronautical  engineering  duty  only  who  are 
naval  aviators  and  who  are  below  the  grade  of  commander,  there  would  be  no 
authority  to  assign  them  to  command  of  naval  air  stations  or  naval  aviation 
schools,  such  duty  being  one  normally  performed  by  line  officers  unrestricted  in 
the  performance  of  duty,  and  command  or  succession  to  command  of  regular  line 
functions  not  being  included  in  the  duties  of  engineers  in  the  Navy,  which  are 
the  analogous  duties  that  officers  assigned  to  aeronautical  engineering  duty  only 
may  perform.  However,  they  may  succeed  to  command  of  such  stations  in  view 
of  the  statutory  guarantee  of  the  right  to  succession  to  command  [P.  14]  on 
shore  which  is  extended  to  such  officers  by  act  of  June  5,  1935  (File:  0L/P17-1 
(360916),  Nov.  30,  1937,  citing  also  act  Mar.  3,  1899,  sec.  5,  30  Stat.  1005;  act 
Aug.  29,  1916,  as  amended  by  act  May  11, 1928,  34  U.  8.  G.  71-73  ; Navy  Dept.  G.  O. 
524,  Aug.  5, 1899 ; Taussig  v.  U.  8.,  38  Ct.  Cls.  104 ; 1929 1.  R.  M.  A.  164) . 


CONTRACTORS : relief  of — additional  costs  resulting  from  national  indus- 
trial RECOVERY  ACT. 

The  act  of  June  16,  1934  ( 48  Stat.  974;  41  U.  S.  C.  28),  among  other  things, 
authorized  the  Comptroller  General  to  adjust  and  settle  claims  of  persons  who 
entered  into  contract  with  the  United  States  prior  to  August  10,  1933,  for  addi- 
tional costs  incurred  after  that  date  by  reason  of  an  agreement  with  the  Presi- 
dent under  section  4 (a)  of  the  National  Industrial  Recovery  Act  of  June  16, 
1933  ( 48  Stat.  197 ; 15  U.  S.  C.  704,  par.  (a) ).  Such  claims  were  to  be  examined 
first  by  the  executive  department  concerned  and  transmitted  to  the  Comptroller 
General,  with  findings  of  fact  and  recommendations. 

Question  presented  as  to  the  application  of  the  aforesaid  act  to  a contractor’s 
claim  for  additional  costs  incurred  under  the  following  circumstances : 

A contract  dated  August  3,  1933,  was  entered  into  between  the  New  York 
Shipbuilding  Corporation  and  the  Navy  Department  for  the  construction  of 
the  U.  S.  S.  Porter,  and  work  thereon  was  begun  subsequent  to  August  10,  1933. 
On  May  13,  1935,  a strike  began  in  the  contractor’s  plant,  which  resulted  in  a 
complete  cessation  of  work  under  the  contract. 

Pursuant  to  title  I of  the  National  Industrial  Recovery  Act,  as  amended  by 
act  of  June  14,  1935  (49  Stat.  375),  and  other  provisions  of  law,  the  Camden 
Board  of  Arbitration  was  created  by  Executive  Order  of  August  22,  1935  (No. 
7154),  section  4 of  which  directed  that  the  board  transmit  copies  of  its  findings 
and  such  awards  as  it  formulated  to  the  President  and  to  the  parties  to  the 
dispute. 

As  a result  of  the  action  of  the  Camden  Board  of  Arbitration,  an  agreement 
was  entered  into  between  the  contractor  and  Local  No.  1 of  the  Industrial 
Union  of  Marine  and  Shipbuilding  Workers  of  America,  providing  for  imme- 
diate resumption  of  work;  the  agreement  being  expressly  effective  until  com- 
pletion and  delivery  of  the  naval  vessels  then  under  construction  in  the  con- 
tractor’s plant.  Pursuant  to  this  agreement,  the  strike  was  terminated  and  the 
employees  returned  to  work  on  August  29,  1935. 

The  arbitration  award  of  the  Camden  Board  of  Arbitration  was  dated 
October  12,  1935,  and  the  contractor’s  claim  is  for  increased  wages  paid  there- 
under. 
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Held  that  the  Navy  Department  has  jurisdiction  to  administratively  examine 
said  claim  (File:  DD356/L4-3  ( 371103),  Nov.  12,  1937). 


[P.  15]  CONTRACTS:  bids — necessity  for;  water  supply  for  Guantanamo 

NAVAL  STATION. 

Construing  act  of  June  19,  1934  (48  Stat.  1063),  authorizing  the  Secretary  of 
the  Navy  to  contract  “with  the  lowest  responsible  and  capable  bidder”  for  the 
water  supply  for  the  Guantanamo  Naval  Station,  held  that  said  act  precludes 
from  consideration  any  scheme  that  does  not  provide  for  competition  in  bidding 
and  for  the  selection  of  the  lowest  responsible  and  capable  bidder  for  the  con- 
tract (File:  NS4/N25-1  (360603),  Nov.  6,  1937). 


CONTRACTS : government — exemption  of  contractor  from  district  of  Colum- 
bia BUSINESS  PRIVILEGE  TAX. 

Question  presented  by  a prospective  bidder  under  a contract  for  the  construc- 
tion of  naval  vessels  as  to  whether  the  Navy  Department  would  be  willing  to 
include  in  the  form  of  contract  an  article  which  would,  in  particular,  exempt  the 
gross  receipts  under  such  contract  from  the  tax  on  the  privilege  of  doing  busi- 
ness in  the  District  of  Columbia  (act  Aug.  17,  1937,  title  VI,  50  Stat.  673). 

The  Office  of  the  Corporation  Counsel  of  the  District  of  Columbia  has  ruled, 
with  respect  to  Government  business,  that — 

“the  submission  of  bids  by  an  out-of-town  merchant  or  manufacturer  to 
the  Government,  either  by  letter  or  even  manually  by  an  agent  in  the 
District  of  Columbia,  is  not  doing  business  by  the  out-of-town  merchant  in 
the  District  of  Columbia”  (Letter  from  Corp.  Counsel,  Nov.  6,  1937,  to 
Hon.  Ambrose  J.  Kennedy,  Baltimore,  Md.). 

In  view  of  this  ruling,  remarked  that  the  inclusion  of  any  provision  in  the 
contract  exempting  shipbuilders  from  the  tax  under  the  above  cited  act  appears 
unnecessary  (File:  AD14/L4-2  (371029),  Nov.  10,  1937 — J.  A.  G.). 


EVIDENCE : insufficient — stealing  subsistence  stores  of  the  united  states. 

corpus  DELICTI. 

Accused  was  convicted  by  summary  court  martial  of  stealing  subsistence  stores 
of  the  United  States  intended  for  the  naval  service  thereof.  The  evidence  showed 
unexplained  possession  by  the  accused  of  the  items  in  question  and  that  said 
items  were  similar  to  articles  then  in  use  in  the  various  messes  and  on  sale  in 
the  ship  store  at  the  station.  However,  there  was  no  testimony  that  the  ship 
store,  the  various  messes,  or  any  other  official  activity  had  a shortage  of  sub- 
sistence stores ; on  the  contrary,  the  individuals  having  immediate  charge  thereof 
testified  that  there  was  no  knowledge  of  any  shortage.  Held  that  the  evidence 
did  not  establish  the  corpus  delicti,  and  that,  in  the  absence  of  proof  that  the 
articles  were  in  fact  lost,  it  was  the  duty  of  the  court  to  acquit  the  accused  (citing 
sec.  149,  N.  C.  & B.,  1937;  C.  M.  O.  1,  1930,  p.  14,  and  9,  1935,  p.  6).  Find- 
ing [P.  16]  and  sentence  set  aside  (File:  MM-Nixon,  Ivey/A17-21  (371103), 
Nov.  3 and  9,  1937 ; see  also  C.  M.  O'.  9,  1936,  p.  14 ; 2,  1937,  pp.  2-3 ; and  8,  lOBL 

p.  8). 


EVIDENCE : weight  of — conflicting  testimony  of  officers  and  enlisted  men. 
See  case  of  Ensign  Sheldon  E.  Ball,  U.  S.  Navy,  ante,  pages  2-3. 


GIFTS : acceptance  and  custody  of  ship  models  bequeathed  to  naval  academy. 

A collection  of  ship  models  with  glass  exhibit  cases  having  been  bequeathed  to 
the  Naval  Academy  by  the  late  Henry  H.  Rogers,  of  Southampton,  Long  Island, 
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N.  Y.  conditioned,  inter  alia,  upon  their  exhibition,  maintenance,  and  upkeep,  and 
Congress  haying  authorized  their  acceptance  by  the  Secretary  of  the  Navy  on 
behalf  of  the  United  States  and  made  appropriations  for  their  transfer  to  the 
Naval  Academy  and  other  necessary  expenses  (acts  Apr.  25,  1936,  49  Stat.  1239; 
June  22,  1936,  49  Stat.  1628;  Apr.  27,  1987,  50  Stat.  117),  the  widow  of  the  testator 
requested  that  five  of  the  aforesaid  models  be  left  at  Southampton  until  her 
death  or  such  time  as  she  might  dispose  of  her  home.  Held,  upon  the  advice  of 
the  Attorney  General,  and  because  of  legal  involvements  which  could  not  be 
satisfactorily  adjusted,  that  it  is  not  possible  to  comply  with  said  request  (File: 
NC2/L22-1  (360229),  Nov.  30,  1937 ; in  this  connection  see  Treadwell  v.  Putnam, 
65  Fed.  (2d)  604,  cert,  denied,  290  U.  S.  665). 


JURISDICTION : civil  and  criminal  proceedings — midway  and  wake  islands. 

Midway  Islands  were  placed  under  the  jurisdiction  and  control  of  the  Navy 
Department  by  Executive  order  dated  January  20,  1903  (issued  to  the  naval 
service  by  General  Order  No.  120  of  January  21,  1903),  and  were  placed  under 
the  jurisdiction  of  the  commandant  of  the  fourteenth  naval  district  by  article 
1480  (1),  Navy  Regulations,  1920. 

Wake  Island  was  reserved,  set  aside,  and  placed  under  the  control  and  juris- 
diction of  the  Secretary  of  the  Navy  for  administrative  purposes  by  Executive 
Order  No.  6935,  December  29,  1934  (promulgated  to  the  naval  service  by  General 
Order  No.  66,  May  13,  1935,  par.  2 of  which  places  Wake  Island  in  the  fourteenth 
naval  district). 

Congress  not  having  established  a government  for  these  islands,  the  com- 
mandant, fourteenth  naval  district,  requests  the  following  information : 

(a)  Under  what  laws  are  the  civil  personnel  and  interests  to  be  governed? 

(&)  What  court  has  jurisdiction  in  civil  and  criminal  cases? 

(c)  What  right  or  powers  (if  any)  has  the  commandant  with  reference  to 
the  administration  of  civil  affairs  and  the  delegation  of  a representative  for  such 
purposes  on  the  islands? 

[P.  17]  Answering  specifically  the  foregoing  questions,  held: 

(1)  The  civil  personnel  and  interests  on  Midway  and  Wake  Islands  are  to 
be  governed  under  the  Federal  laws  of  the  United  States  where  applicable.  As 
to  whether  a particular  act  taking  place  on  either  of  these  islands  would  come 
within  the  civil  or  criminal  laws  of  the  United  States  depends  upon  the  facts 
and  circumstances  thereof. 

(2)  Midway  and  Wake  Islands  are  not  within  any  Federal  judicial  district. 
No  Federal  court  has  civil  or  criminal  jurisdiction  over  these  islands.  The  Fed- 
eral district  court  of  the  judicial  district  in  which  the  defendant  is  found  would 
have  jurisdiction  in  criminal  cases  occurring  on  these  islands.  Where  an  act 
is  committed  thereon  which  would  normally  constitute  an  offense  under  the 
Criminal  Code  of  the  United  States  the  offender  should  be  apprehended  and 
turned  over,  without  delay,  to  the  United  States  marshal  for  the  Federal  district, 
Territory  of  Hawaii,  or  to  the  United  States  marshal  of  the  Federal  district  into 
which  first  brought,  where  the  question  of  jurisdiction  may  be  determined.  (See 
28  U.  S.  C.  102.) 

At  present  the  question  of  what  court  has  jurisdiction  in  civil  cases  (as  dis- 
tinguished from  criminal  cases)  arising  in  Midway  and  Wake  Islands  is  one 
of  private  concern  to  the  parties  involved  and  is  not  one  which  is  within  the 
cognizance  of  the  Navy  Department  to  determine.  If  the  question  should  at 
any  time  be  presented,  the  interested  parties  might  appropriately  be  referred  to 
the  provisions  of  the  Federal  statutes  on  the  subject,  and  particularly  to  title  28, 
sections  112  to  118  of  the  United  States  Code  (1984  ed.  and  current  supp.)  ; if 
the  parties  desire  to  institute  a civil  action  in  the  courts  of  a particular  state  or 
territory,  the  question  of  jurisdiction  would,  of  course,  depend  upon  the  law  of 
such  state  or  territory. 

(3)  The  commandant  of  the  fourteenth  naval  district  is  authorized  under 
existing  law  to  administer  the  civil  affairs  of  Midway  and  Wake  Islands,  except 
such  as  require  determination  by  a court  of  competent  jurisdiction.  He  may 
designate  an  officer  under  his  jurisdiction  to  represent  him-  in  the  administration 
of  the  affairs  of  the  Midway  Islands  and  a like  representative  to  administer  the 
affairs  of  Wake  Island.  In  this  connection,  remarked: 
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The  President  may  establish  a government  for  these  islands  similar  to  that 
heretofore  established  by  Executive  order  for  Guam  and  American  Samoa. 
However,  the  Navy  Department  has  determined  that  the  question  of  civil  and 
criminal  jurisdiction  over  civil  personnel  on  these  islands  shall  be  solved  by 
congressional  legislation  and  has  submitted  a bill  to  the  Congress  which,  at  the 
request  of  the  Department  of  Justice,  concurred  in  by  the  Department  of  the 
Interior,  includes  not  only  Midway  Islands  and  Wake  Island  but  Johnston 
Island,  Sand  Island,  [P.  18]  Kingman  Reef,  Kure  Island,  Baker  Island,  How- 
land Island,  and  Jarvis  Island.  This  bill  has  been  introduced  in  both  the  House 
and  Senate  (II.  R.  8106  and  S.  2775,  75th  Cong.,  1st  sess.). 

Briefly,  the  purpose  of  this  bill  is  to  extend  the  jurisdiction  of  the  United 
States  Court,  Territory  of  Hawaii,  to  all  civil  and  criminal  cases  arising  on  or 
within  the  islands  above  named  and  the  waters  adjacent  thereto.  As  a matter 
of  procedure  this  bill  provides  that  such  cases  shall  be  tried  at  the  situs  of  the 
United  States  District  Court,  Territory  of  Hawaii,  and  that  appeals  in  such 
cases  may  be  perfected  in  the  circuit  court  of  appeals  for  the  Ninth  Judicial 
Circuit.  It  will  also  extend  the  laws  of  the  United  States  relating  to  juries  and 
jury  trials  to  the  trial  of  such  cases. 

In  the  preparation  of  this  bill  the  procedure  heretofore  adopted  by  the  Con- 
gress in  extending  the  jurisdiction  of  United  States  district  courts  over  criminal 
cases  arising  on  guano  islands  has  been  followed.  This  bill  has  the  approval  of 
the  Department  of  Justice,  the  Department  of  the  Interior,  the  Navy  Department, 
and  the  Acting  Director  of  the  Bureau  of  the  Budget.  Its  speedy  enactment  may 
be  reasonably  expected  (File:  EG12-1/A3-1  (1)  (370105),  Oct.  22  and  Nov.  13, 
3937). 


JURISDICTION : criminal  proceedings — guantanamo  bay  naval  station  ; 

AUTHORITY  TO  CONVENE  EXCEPTIONAL  MILITARY  COURTS. 

In  answer  to  questions  presented  by  the  commandant,  naval  station,  Guanta- 
namo Bay,  Cuba,  respecting  jurisdiction  over  civilian  offenders  at  said  station, 
held: 

(1)  A civilian  employee  of  the  ship  service  store  apprehended  by  the  com- 
mandant for  falsification  of  accounts  and  suspected  embezzlement  may  legally 
be  held  in  custody  awaiting  transfer  to  the  United  States  for  trial,  if  probable 
cause  exists  (citing  secs.  35,  97,  106,  and  287  of  the  U.  S.  Criminal  Code,  18 
U.  S.  C.  80,  183,  195,  and  466;  File:  Ll-2  ( 1938-102 )/NS4  (371116),  Nov.  18, 
3937). 

(2)  Trespassers  and  other  civilian  offenders  may  legally  be  confined  by  the 
commandant  pending  investigation  and  instructions  from  the  Secretary  of  the 
Navy  respecting  their  transfer  to  the  United  States  for  punishment  under  sec- 
tion 45  or  other  applicable  provisions  of  the  United  States  Criminal  Code  (18 
U.  S.  C.  97),  such  offenses  being  subject  to  trial  and  punishment  in  the  United 
States  court  for  the  district  into  which  the  offender  is  first  brought  (File: 
NS4/A17-10  (1)  (371102),  Nov.  24,  1937,  citing  28  U.  S.  C.  102,  and  U.  S.  v. 
Travers,  28  Fed.  Cas.  No.  16,537 ; see  also  Naval  Digest,  1916,  p.  391,  par.  11, 
and  1921  L.  R.  N.  A.  67,  citing  28  Op.  Atty.  Gen.  24). 

(3)  It  would  not  be  legal  for  the  commandant  to  convene  provost  courts 
for  the  trial  and  punishment  of  civilians,  as  there  do  not  exist  at  that  station 
any  of  the  conditions  under  which  exceptional  military  courts  may  lawfully 
be  constituted  and  [P.  19]  function  (File:  NS4/A17-10  (1)  (371102),  Nov. 
24,  1937,  considering  N.  C.  & B.,  1937,  App.  D ; Pay  onto  v.  Floyd,  42  Philippine 
Rep.  788,  795,  Feb.  17,  1922,  citing  26  Op.  Atty.  Gen.  91,  Dec.  10,  1906 ; 1929 
L.  R.  N.  A.  24-25,  58,  and  1165-1166,  and  cases  there  cited ; C.  M.  O.  11-1937, 
ante,  pp.  16-18). 


JURISDICTION : federal  highway  in  Virginia — effect  of  retroactive  limita- 
tion IN  STATE  LAW. 

Where  the  United  States  in  1928  acquired  land  in  Virginia  for  the  construc- 
tion of  a public  road,  held,  that  it  has  exclusive  jurisdiction  over  the  highway 
which  it  has  since  constructed  (citing  Acts  of  Assembly,  1938,  p.  568,  1936  Va. 
Code,  sec.  19a).  In  this  connection  attention  was  invited  to  Secretary  of  the 
Navy’s  letter  of  April  14,  1936  (File  KP94/N1-13  (330518-3),  wherein  it  was 
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stated  that  a law  enacted  by  the  Virginia  legislature  in  1932  (1932  Supp.  to 
1930  Va.  Code,  sec.  17a,  repealed  by  acts  1936,  p.  612)  did  not  affect  the  ex- 
clusive jurisdiction  of  the  United  States  theretofore  acquired,  notwithstanding 
that  the  State  was  expressly  declared  in  the  statute  to  have  and  retain  and 
exercise  concurrent  jurisdiction  with  the  United  States  “over  any  and  all  lauds 
in  Virginia  heretofore  acquired”  by  the  United  States  with  the  consent  of  the 
State  (Pile:  KP94/N1-13  (371019),  Nov.  30,  1937;  see  also  C.  M.  O.  7-1937, 

pp.  10,  12). 


JURISDICTION : state  laws — applicability  to  sales  of  alcoholic  liquors  on 

FEDERAL  RESERVATIONS  ; CONNECTICUT. 

Opinion  of  Attorney  General  of  Connecticut — Digest  by  Navy  Department : 

Construing  the  laws  of  Connecticut  relating  to  alcoholic  beverages  and  juris- 
diction over  Federal  reservations,  held  that  the  submarine  base,  New  London, 
Conn.,  and  all  other  areas  over  which  the  United  States  has  exclusive  jurisdic- 
tion are  without  the  State  of  Connecticut,  and  that  wholesale  distributors  who 
sell  alcoholic  beverages  which,  in  the  course  of  such  sales,  are  actually  transported 
by  the  vendor  to  said  areas,  are  exempt  from  paying  the  taxes  imposed  by  the  State 
laws  upon  “sales  within  the  state”  (Atty.  Gen.  of  Conn,  to  State  Tax  Commissioner, 
Oct.  26,  1937,  Navy  Dept.  File  EG7/L14-1  (371115),  Nov.  22,  1937). 


LANDS  : EXTENT  OF  TITLE  TO,  ACQUIRED  FOR  CONSTRUCTION  OF  ROAD. 

Where  a deed  which  in  its  tenendum  clause  conveyed  to  the  United  States  “in 
fee  simple”  a strip  of  land  in  Virginia  contained  recitals  in  the  preamble  disclos- 
ing that  its  purpose  was  the  construction  of  a permanent  and  improved  road  which 
“shail  be  and  remain  open  to  the  public  under  the  same  conditions  and  restric- 
tions as  public  highways  of  like  character  throughout  the  State  of  Virginia,”  but 
contained  no  reference  to  a “right-of-way”  in  the  description,  held  that  the  con- 
veyance did  not  amount  [P.  20]  to  a fee  simple  title  absolutely,  permitting  the 
Government  to  alienate  the  land,  since  there  was  a reservation  placed  in  the  deed 
in  favor  of  the  public  to  use  the  area  in  question  for  access,  but  that  the  Govern- 
ment acquired  a base  or  determinable  fee  and  may  not  deal  with  the  area  in  ques- 
tion as  it  does  with  land  it  owns  absolutely  (File:  KP94/N1-13  (371019),  Nov.  30, 
1937,  citing  Atlanta , B.  & A.  Ry.  Go.  v.  Coffee  Co.  ( Ga .),  110  S.  E.  214,  and  Switzer 
v.  Bd.  of  County  Commissioners,  Chaffee  Co.  (Colorado) , 203  Pac.  680;  as  to 
jurisdiction  over  this  land,  see  ante,  p.  19.) 


MISCONDUCT:  death  resulting  from  automobile  accident;  failure  to  obey 

STATION  order;  AMBIGUITY  OF  ORDER  AND  HABITUAL  DISREGARD  THEREOF  AS 

EXTENUATING  CIRCUMSTANCES. 

Where  an  enlisted  man  was  killed  by  a train  while  driving  a Government  truck 
in  May  1937,  the  Secretary  of  the  Navy  held  that  his  death  was  not  the  result  of 
his  own  misconduct,  for  reasons  given  in  the  Judge  Advocate  General’s  opinion  io 
the  case  as  follows : 

“1.  The  board  of  inquest  in  this  case  was  of  the  opinion  that  the  death  of 
Willie  E.  Dukes,  late  private,  U.  S.  Marine  Corps,  occurred  not  in  the  line  of 
duty  and  was  the  result  of  his  own  misconduct.  The  court  of  inquiry  was  of 
the  opinion  that  Dukes  was  guilty  of  neglect  of  duty  in  not  obeying  station 
orders  in  that  he  should  have  stopped  the  truck  prior  to  crossing  the  railroad 
tracks.  Section  710,  Naval  Courts  and  Boards,  1937,  defines  misconduct  as 
being  * * a violation  of  law  or  regulation ; in  short,  an  act  for  which 

the  person  could  have  been  court  martialed.’  It  also  states,  ‘Mere  negligence 
or  carelessness  is  not  misconduct.’  A literal  application  of  the  former  quota- 
tion appears  to  support  the  opinion  of  the  board  of  inquest  in  the  absence  of 
any  modifying  circumstances. 

“2.  The  station  order  which  Dukes  violated  does  not  appear  to  be  free 
from  criticism  in  that  it  appears  to  be  somewhat  ambiguous  in  the  follow- 
ing particular:  Paragraph  4 (a)  requires  that  drivers  keep  on  the  alert 
for  signals  from  the  sentry  at  the  railroad  crossing;  that  all  signals  to 
stop  will  be  obeyed  immediately;  and  that  in  the  event  no  stop  signal  is 
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given  all  trucks  will  come  to  a complete  stop  anyway.  A strict  compliance 
with  this  order  would  seem  to  require  the  driver  to  stop  even  though  the 
sentry  had  signaled  him  to  come  ahead.  It  appears  from  the  testimony 
in  the  record  that  this  order  had  not  been  habitually  and  strictly  com- 
plied with  (p.  11,  question  10;  p.  13,  question  38;  p.  16,  question  13; 
p.  42,  question  17).  Where  an  order  is  ambiguous  or  has  not  been 
habitually  strictly  enforced,  it  appears  to  the  Judge  Advocate  General 
[p.  21]  that  there  exists  a degree  of  extenuation  in  the  conduct  of  the 
transgressor.  It  is  also  noted  that  this  order  makes  provision  for  the 
absence  of  the  sentry  indicating  that  there  may  be  times  when  no  sentry 
would  be  on  duty  at  the  crossing  in  question.  The  order  lacks  the  brevity 
and  clarity  desirable  in  forming  proper  habits  in  handling  a matter  of 
life  and  death. 

“3.  It  is  also  noted  that  in  the  opinion  of  the  court  of  inquiry,  the  sentry 
(Baker)  was  partly  responsible  for  the  accident.  In  two  places  in  the 
record  (p.  8,  question  7,  and  p.  29,  question  3)  it  appears  that  the  sentry 
stated  on  preliminary  investigation  that  he  did  not  see  the  accident,  but 
in  his  testimony  before  the  court  he  testified  that  he  did  see  it  and  gave 
a signal  to  stop  to  the  truck  driver,  but  did  not  use  his  whistle  (p.  19, 
question  1;  p.  22,  question  49).  It  is  inconceivable  to  the  Judge  Advocate 
General  that  the  driver  of  the  truck  would  come  ahead  into  the  path 
of  a moving  train  had  the  sentry  given  the  required  signal  to  stop.  Even 
if  the  stop  signal  had  been  given  by  hand,  it  appears  possible  that  it 
might  have  been  mistaken  for  a signal  to  proceed  across  the  tracks.  This 
latter  signal,  although  not  provided  for  in  station  orders,  seems  to  have 
been  habitually  used  at  this  post,  without  requiring  the  vehicle  to  come 
to  a full  stop  before  proceeding  across. 

“4.  It  is  further  noted  that  there  are  no  crossing  signs  at  this  crossing, 
that  the  engineer  of  the  train  did  not  blow  his  whistle  before  reaching 
the  crossing,  and  that  he  was  not  required  to  do  so  either  by  State  law  or 
railroad  regulation.  This  office  notes  the  disparity  in  effectiveness  for 
traffic  control  between  a faulty  station  order  in  a file  or  on  a bulletin 
board,  uncertainly  and  partly  enforced  by  a sentry,  and  a duly  authorized, 
properly  placed,  and  visible  traffic  sign. 

“5.  While  it  is  undoubtedly  true  that  the  deceased  was  negligent  and 
did  technically  disregard  station  orders,  the  Judge  Advocate  General  is 
constrained  to  believe  that  the  considerations  pointed  out  above  do,  to 
a considerable  extent,  ameliorate  his  fault,  and  in  view  of  the  fact  that  he 
has  paid  the  extreme  penalty,  and  that  the  statute  under  which  a determina- 
tion of  his  misconduct  status  is  made  necessary  is  a beneficial  one  and 
should  be  liberally  construed,  it  is  the  opinion  of  this  office,  after  a further 
careful  review  of  the  record,  that  the  death  of  Dukes  was  not  the  result 
of  his  own  misconduct. 

(File:  MM-Dukes,  Willie  E/A17-26  (370528)  over  MM-Dukes,  Willie  E/A17- 
27  (370528),  July  7,  Oct.  4 and  Nov.  8,  1937.) 


[P.  22]  NATIONAL  DEFENSE  : secret  information — withholding  of,  in  suit 

FOR  PATENT  INFRINGEMENT. 

(Decision  of  Court  of  Claims  in  case  of  Arthur  Hungerford  Pollen  and  Harold 
Isherwood  v.  The  United  States,  decided  Nov.  1,  1937 — Digest  of  Navy  Depart- 
ment) 

Suit  for  damages  against  the  United  States  for  alleged  infringement  of  patent 
rights.  Plaintiffs  moved  that  the  Navy  Department  be  ordered  to  produce  to 
the  court  for  examination  “one  specimen  of  all  modifications  of  the  following 
Range  Keepers”  (described  in  motion).  The  Government  objected  “that  the 
subject  matter  of  plaintiff’s  patent  claims  pertained  to  the  national  defense 
and  that  to  furnish  such  information  would  be  injurious  to  the  public  interest.” 
Plaintiff’s  motion  overruled  by  the  court  which,  however,  made  the  following 
order : 

“The  parties  to  this  litigation  are  granted  permission  to  make  physical 
and  personal  inspection  of  the  exhibits  called  for  and  such  photographs 
as  are  considered  essential,  the  inspection  to  take  place  in  the  presence  of 
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all  parties  interested  and  the  commissioner  of  this  court  to  whom  the  case 
has  been  referred.” 

The  Navy  Department  refused  to  permit  the  inspection  of  any  of  the  devices 
which  came  within  the  terms  of  the  court’s  order ; and  thereafter,  at  a hearing 
before  the  commissioner,  the  two  principal  witnesses,  Commander  Robert  A. 
Lavender,  U.  S.  N.,  and  Charles  R.  Infante,  a former  employee  of  the  Ford 
Instrument  Co.,  each  declined  to  answer  any  propounded  question  having  to 
do  with  the  disclosure  of  any  range  keepers  used  by  the  Navy. 

Plaintiffs  thereupon  moved  that  the  court  “order  the  commissioner  to  permit 
the  plaintiffs  to  introduce  before  him  the  testimony  sought  to  be  elicited  from 
the  above  witnesses,  the  plaintiffs  offering  to  stipulate  that  the  entire  hearing 
and  all  the  proceedings  in  the  case  be  conducted  in  camera.” 

Plaintiff’s  motion  overruled  upon  the  following  considerations: 

(1)  When  the  head  of  a department  refuses  to  furnish  information  or  papers 
upon  call  of  the  Court  of  Claims  as  provided  for  by  section  164  of  the  Judicial 
Code,  the  court  is  without  jurisdiction  to  do  more  than  call  the  attention  of 
the  department  to  the  character  of  the  information  sought  and  its  irrelevancy 
to  any  existing  public  interest  (citing  Robinson  v.  JJ.  8.  50  Ct.  Cls.  159,  165,  167). 
Remarked  that  the  plaintiffs’  failure  to  “specifically  address  an  argument  upon 
the  refusal  of  the  Navy  Department  to  respond  to  the  call  involved  in  this 
controversy”  is  doubtless  due  to  the  express  provision  of  section  164,  supra, 
that — 

[P.  23]  “the  head  of  any  department  may  refuse  and  omit  to  comply  with 
any  call  for  information  or  papers,  when,  in  his  opinion,  such  compliance 
would  be  injurious  to  the  public  interest.” 

(2)  Patent  rights  are  concededly  property  rights,  and  the  Court  of  Claims 
has  jurisdiction  to  hear  and  adjudicate  the  issues  raised  by  the  plaintiff’s  peti- 
tion (35  U.  S.  C.  68)  ; nevertheless,  the  patented  devices  involved  and  the 
devices  used  by  the  defendant  are  obviously  of  great  importance  in  the  field 
of  naval  armament,  and  if  a testimonial  privilege  does  not  extend  to  a naval 
officer,  especially  with  respect  to  armament  employed  in  actual  service,  the 
Government  would  in  many  instances  be  precluded  from  availing  itself  of 
instrumentalities  of  defense  unknown  to  all  the  other  naval  powers  of  the 
world. 

(3)  In  time  of  war  the  rule  contended  for  by  the  Government  prevails,  and 
there  is  no  reason  assignable  for  its  nonapplication  in  time  of  peace  (National 
Defense  Act,  U.  S.  Code,  title  50,  secs.  31,  32,  and  34).  [Note. — The  cited 
sections  of  the  U.  S.  Code  provide  penalties  for  unlawfully  disclosing  informa- 
tion affecting  the  national  defense  which  are  not  limited  to  time  of  war.] 

(4)  The  plaintiffs’  second  witness,  an  employee  of  the  contractor  who  fur- 
nished the  Navy  with  its  range  devices,  had  a right  to  stand  upon  his  claimed 
testimonial  privilege.  While  he  is  a private  citizen  the  knowledge  he  possesses 
is  vital  to  the  Government’s  national  defense,  and  he  obtained  it  in  confidential 
relationship  with  the  Navy  Department.  The  Navy  Department  enjoined 
secrecy  upon  the  contractor,  and  the  Secretary  of  the  Navy  precluded  any 
disclosure  by  an  official  or  others  in  the  service. 

(5)  If  the  court  is  correct  in  sustaining  the  rule  of  testimonial  privilege  as  it 
arises  under  the  facts,  the  plaintiffs’  motion  for  the  court  to  instruct  the  defend- 
ant to  proceed  with  the  case  in  camera  must  be  overruled. 

(6)  In  denying  the  plaintiffs’  motion  the  court  is  not  refusing  to  permit  them 
to  establish  their  case,  but  is  merely  passing  upon  a rule  of  evidence  as  it  per- 
tains to  two  certain  witnesses. 

(7)  The  ruling  of  the  court  does  not,  as  contended  by  plaintiffs,  render  its 
jurisdiction  null  and  void  under  the  statutes  by  which  the  Government  has  con- 
sented to  be  sued  for  an  infringement  of  patent  rights  (35  U.  S.  C.  68).  If  the 
law  of  evidence  relating  to  testimonial  privilege  precludes  the  production  of  testi- 
mony from  witnesses  it  is  a factor  incident  to  the  litigation  which  plaintiffs  must 
meet.  An  established  rule  of  evidence  does  not  nullify  a jurisdictional  act, 
although  it  may  and  often  does  preclude  recovery  under  an  act.  The  [P.  24] 
plaintiffs  are  not  precluded  from  resorting  to  other  testimony  and  secondary  evi- 
dence (citing  Isham  v.  U.  8.,  76  Ct.  Cls.  1,  60,  61). 

(8)  The  testimonial  privilege  applying  to  the  facts  of  this  case  is  predicated 
upon  the  principle  of  the  public  good  and  the  right  of  the  sovereign  to  maintain 
an  efficient  national  defense — a public  interest  of  such  paramount  importance  as  in 


COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-19  3 7 2195 

[C.  M.  O.  No.  11—1937] 

and  of  itself  transcends  the  individual  interests  of  a private  citizen  (citing  Totten 
v.  U.  8.,  92  U.  S.  105). 

(9)  The  plaintiffs  are  not  precluded  from  obtaining  discovery  from  the  U.  S. 
Government  because  of  the  fact  that  they  are  subjects  of  Great  Britain  and 
English  patentees  may  not  obtain  discovery  from  the  Crown  in  suits  against  it 
for  infringement  of  a patent.  The  Court  does  not  accede  to  the  contention  that 
foreign  claimants  when  privileged  by  act  of  Congress  to  sue  the  United  States 
do  not  acquire  greater  rights  against  the  United  States  than  prevail  against  their 
own  sovereigns  (citing  28  U.  S.  C.  261,  and  Brodie  v.  U.  8.,  62  Ct.  Cls.  29,  46) . 

(10)  The  exercise  of  a testimonial  privilege  as  in  this  case  does  not  place  in 
the  hands  of  the  Navy  Department  a power  and  authority  to  defeat  all  patent 
suits  against  the  Government.  The  presumption  obtains  that  in  the  exercise  of 
the  authority  good  faith  will  characterize  the  conduct  of  the  Government  officials 
in  discharging  their  duties.  In  any  event,  in  this  case  there  is  no  proof  that  it  has 
been  exercised  arbitrarily,  capriciously,  or  with  intent  to  injure  plaintiffs.  Until 
that  issue  confronts  the  court  in  a proper  proceeding  it  expresses  no  opinion  with 
respect  to  it. 


NAVAL  COURTS’  AND  BOARDS,  1937  : correction  of  errors  in. 

In  Section  744,  note  (4),  par.  4,  on  page  364,  the  sample  precept  should  not  in- 
clude a direction  that  the  master  of  the  merchant  vessel  and  the  steamship  com- 
pany concerned  be  notified  of  the  time  and  place  of  the  meeting  of  the  court  and 
that  the  one  will  be  accorded  the  privileges  of  an  interested  party  and  that  the 
representatives  of  the  other  will  be  permitted  to  be  present  as  interested  parties. 
Such  procedure  is  contrary  to  the  provisions  of  section  726  and  was  inadvertently 
included.  Accordingly,  the  necessary  steps  will  be  taken  to  correct  paragraph  3 
of  the  sample  precept  in  forthcoming  changes  in  Naval  Courts  and  Boards,  1937. 
The  said  paragraph  should  read  as  follows : 

“3.  It  is  directed  that  the  court  notify  the  commanding  officer  of  the 

U.  S.  S. of  the  time  and  place  of  the  meeting  of  the  court  and  that  he 

will  be  accorded  the  privileges  of  an  interested  party.” 


[P.  25]  OFFICERS’  RECORDS : removal  of  correspondence. 

The  law  provides  that  selection  boards  shall  be  furnished  with  the  records  of 
all  officers  eligible  for  consideration  for  selection  at  the  time  such  boards  are 
convened  (sec.  2,  act  Mar.  3,  1931,  34  U.  S.  C.  286;  sec.  1,  act  May  29,  1934, 
34  U.  S.  C.  286h ; sec.  1,  act  May  29,  1934,  34  U.  S.  C.  626a).  Held  that  corre- 
spondence pertaining  to  tenders  of  resignation  submitted  by  an  officer  while  a 
second  lieutenant  in  the  Marine  Corps,  on  file  in  headquarters,  Marine  Corps, 
constitute  a part  of  the  officer’s  record;  accordingly,  request  of  the  officer,  now 
a captain  in  the  Marine  Corps,  for  the  removal  of  said  correspondence  from 
his  record,  may  not  be  complied  with  (File:  00/P19-3  (371018),  Nov.  2,  1937)- 


PERJURY ; statements  by  attorney  for  insane  officer  in  habeas  corpus 

PROCEEDINGS. 

While  an  officer  on  the  active  list  was  undergoing  treatment  at  a naval  hos- 
pital for  dementia  praecox  and  awaiting  transfer  to  Saint  Elizabeths  Hospital 
under  R.  S.  4843  (24  U.  S.  C.  191),  his  attorney  filed  a petition  in  United  States 
court  for  a writ  of  habeas  corpus.  His  transfer  was  delayed  by  order  of  the 
Secretary  of  the  Navy  to  permit  of  his  production  in  compliance  with  the  court’s 
order.  The  proceedings  having  been  dismissed  on  the  petitioner’s  motion,  the 
commanding  officer  suggested  that  the  attorney  be  prosecuted  for  perjury  in 
that  he  swore  to  a statement  in  his  petition  that  the  officer  was  at  all  times 
sane  and  competent,  whereas  he  could  not  possibly  have  had  any  information 
with  respect  to  the  matter.  Held  that,  the  statements  having  been  made  in 
legal  pleadings  for  the  purpose  of  showing  a basis  on  which  the  court  might 
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proceed  to  determine  the  legality  of  the  officer’s  detention,  there  would  not  be 
any  basis  for  prosecution  (File:  OO-Willett,  James  H/P7  (370819),  Nov.  24, 
1937 ; as  to  jurisdiction  in  cases  of  insane  personnel,  see  White  v.  Treihly,  19  Fed. 
(2d)  712,  and  C.  M.  O.  1,  1935,  p.  9). 


PROBATION : commissioned  officer. 

Sentence  of  dismissal  in  case  of  ensign  remitted  on  probation  for  period  of  five 
years.  See  case  of  Ensign  Sheldon  E.  Ball,  U.  S.  Navy,  ante,  pages  2-3. 


[P.  26]  PUBLICATIONS : naval  documents — copies  furnished  library  of  con- 
gress ; cost  of,  how  determined. 

The  Naval  Appropriation  Act  of  March  15,  1934  ( 48  Stat.  403,  414),  which 
autnorizes  the  printing  of  historical  and  naval  documents  provides  that  “no  copies 
shall  be  available  for  free  issue,”  and  that  “the  Superintendent  of  Documents  is 
hereby  authorized  to  sell  copies  at  the  prorated  cost,  including  composition, 
clerical  work  of  copying  in  the  Navy  Department,  and  other  work  preparatory  to 
printing.”  The  Naval  Appropriation  Act  approved  June  24,  1935,  provides  that 
nothing  in  the  aforesaid  act  of  March  15,  1934  “shall  preclude  the  Public  Printer 
from  furnishing  one  hundred  and  fifty  copies  of  each  volume  published  to  the 
Library  of  Congress,”  and  similar  provision  has  been  carried  in  subsequent  naval 
appropriation  acts. 

The  Library  of  Congress  in  practice  is  furnished  books  generally  under  the 
provisions  of  the  act  of  January  28,  1899,  as  amended  (44  U.  S.  C.,  Supp.  139), 
namely  on  the  “added  rate  basis,”  which  it  is  understood  covers  only  the  cost  of 
additional  labor  and  material  required  to  prepare  one  hundred  and  fifty  copies, 
plus  a certain  percentage  apparently  to  cover  overhead  expenses. 

Construing  the  above  acts,  held  that  not  to  exceed  one  hundred  and  fifty  copies 
of  each  publication  authorized  by  the  act  of  March  15,  1934,  supra,  may  legally 
be  furnished  to  the  Library  of  Congress  in  accordance  with  the  usual  practice 
as  above  set  forth,  namely,  on  the  added  rate  basis.  Further  held  that  copies 
supplied  to  the  Library  of  Congress  should  not  be  counted  in  computing  the 
pro  rata  cost  of  the  volumes  of  the  aforesaid  documents,  since  the  act  of  March 
is,  1934,  contemplates  that  the  prorated  cost  of  volumes  sold  is  to  be  determined 
upon  the  basis  of  sales  (File:  A6-6  (4)  (370904),  Nov.  11,  1937). 


QUARTERS : termination  of — retroactive  effect;  officer  injured  in  accident 

WHILE  ON  AUTHORIZED  ABSENCE. 

Where  an  officer  was  injured  in  an  automobile  accident  while  on  authorized 
week-end  absence  from  his  permanent  station,  and  after  hospitalization  for  sev- 
eral months,  first  in  a private  hospital  and  later  in  a naval  hospital  at  his  perma- 
nent station,  a board  of  medical  survey  recommended  that  he  be  retained  in 
hospital  for  further  treatment,  held: 

(1)  Article  1819  (10)  (b)  of  the  Navy  Regulations  does  not  authorize  his 
commanding  officer  to  terminate  this  officer’s  assignment  of  quarters  at  his 
permanent  station  retroactively  as  of  the  date  of  his  injury. 

(2)  If  it  is  desired  to  terminate  his  present  assignment  of  quarters  due  to  his 
absence  in  hospital  or  for  other  reasons,  [P,  27]  this  could  be  done  under  sub- 
paragraph  (j)  of  article  1819  (10),  Navy  Regulations,  if  no  other  provisions  of 
said  article  applies. 

Remarked  that  while  an  officer’s  termination  of  assignment  of  quarters  at  his 
permanent  station  cannot  be  made  effective  retroactively,  nevertheless,  in  case 
of  removal  of  an  officer’s  personal  effects  from  assigned  quarters  and  the 
occupancy  of  such  quarters  by  others,  there  would  be  a termination  in  fact  of 
such  assignment  (16  Comp.  Gen.  1047,  1049)  ; and  in  such  a case  the  officer 
concerned  could  not  properly  be  denied  his  legal  rights  because  of  failure  of  the 
Government  agent  formally  to  terminate  his  assignment  of  quarters  through 
proper  observance  of  the  routine  procedure  prescribed  for  his  guidance  by  depart- 
mental regulations  (File:  NA9/N4-1  (1)  (371005),  Nov.  2,  1937;  see  also  C.  M.  O. 
10,  1936,  p.  10). 
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RETIRED  OFFICERS : employment  by  navy  as  consultants. 

In  connection  with  the  suggested  employment  of  retired  naval  officers  as  con- 
sultants on  battleship  design,  held,  that  this  may  be  accomplished  in  two  ways, 
viz,  (1)  the  retired  officer  may  be  ordered  to  active  duty  with  his  own  consent 
and  be  detailed  to  this  particular  duty;  (2)  a contract  or  agreement  may  be 
entered  into  with  the  retired  officer  for  his  services,  under  the  appropriation 
“Replacement  of  naval  vessels,”  such  contract  or  agreement  not  being  for  any 
term  of  service  or  specifying  any  duration  of  the  services.  With  further  refer- 
ence to  this  subject  remarked : 

(a)  The  limitation  in  the  current  naval  appropriation  act  on  the  availability 
of  the  appropriation  for  active  duty  pay  to  nine  officers  on  the  retired  list,  sub- 
ject to  stated  exceptions  therein,  does  not  constitute  a limitation  on  the  number 
of  officers  who  may  be  ordered  to  active  duty  (34  U.  S.  C.  422). 

(&)  If  the  ordering  of  a retired  officer  to  active  duty  as  a consultant  would 
result  in  more  than  nine  retired  officers  being  on  active  duty,  one  or  more  of  them 
would  have  to  serve  without  any  additional  pay. 

(c)  It  has  been  decided  that  a retired  rear  admiral  of  the  upper  half  with 
dependents  is  entitled,  while  on  active  duty,  to  the  pay  and  allowances  of  a lieu- 
tenant commander  with  over  thirty  years’  service,  namely,  $7,200  per  annum 
(act  Aug.  29,  1916,  34  U.  S.  O.  994  (c)  ; Rodman  v.  V.  8.,  70  Ct.  Cls.  751,  Nov.  3, 
1930). 

(d)  The  employment  of  a retired  officer,  as  an  individual,  under  a contract  to 
render  personal  services  for  the  Government  with  compensation  provided  therefor 
as  in  the  case  of  a civilian,  would  not  constitute  the  appointment  of  such  officer 
to  another  office,  civil  or  military.  Accordingly,  the  laws  which  [P.  28]  re- 
strict the  right  of  an  individual  to  hold  two  officers  under  the  United  States 
would  have  no  application  to  such  a case  (act  July  31,  1894,  sec.  2,  as  amended, 
5 U.  S.  C.  62 ; 22  Op.  Atty.  Gen.  184 ; 1921  L.  R.  N A.  1069-1070). 

( e ) Retired  officers  of  the  Navy  cannot,  in  time  of  peace,  be  required  to  perform 
active  duty  in  the  Navy  or  under  the  Navy  Department.  Accordingly,  the  em- 
ployment of  a retired  officer  under  a contract  to  render  personal  services  for  the 
Government,  with  compensation  provided  therefor  as  in  the  case  of  a civilian, 
would  not  constitute  the  performance  of  any  extra  service  which  such  officer  could 
be  required  to  perform,  and  would  not,  therefore,  be  within  the  statutory  pro- 
hibition upon  the  allowance  of  additional  compensation  for  extra  services  which 
an  officer  may  be  required  to  perform  (R.  S.  1764,  1765;  5 U.  S.  C.  69,  70; 
U.  8.  v.  Saunders,  120  U.  S.  126 ; Converse  v.  V.  8.,  21  How.  462 ; 1921  L.  R.  N.  A. 
1068-1071). 

( f ) Neither  the  laws  above  cited  nor  any  others  may  reasonably  be  construed 
as  precluding  the  employment  of  a retired  naval  officer  under  contract  as  sug- 
gested, on  the  same  terms  and  at  the  same  rate  of  compensation  as  civilians  (con- 
sidering also  act  June  30,  1932,  sec.  212  (a),  5 U.  S.  C.  59a,  limiting  combined 
compensation  of  a civilian  office  or  position  and  retired  pay  to  $3,000  per  annum ; 
and  Fredericks  v.  Board  of  Health  of  Town  of  West  Hoooken,  82  Atl.  528,  529, 
defining  “position”  as  analogous  to  “office”). 

( g ) While  the  Judge  Advocate  General  is  of  the  opinion  that  a contract  for  a 
retired  officer’s  services  under  the  above-stated  conditions  would  be  legal,  there  are 
decisions  of  the  Comptroller  General  which  would  appear  to  hold  the  contrary 
(citing  Comp.  Gen.  MS.  dec.  A-23238,  June  20.  1928,  Navy  Dept.  File:  SS/L9-7 
(280605),  and  A-23363,  June  25,  1928;  File:  OR/P16-3  (370029),  Sept.  29,  1937— 
J.  A.  G.). 


RETIREMENT:  acting  ensign  temporarily  promoted  during  world  war. 

Question  presented  as  to  whether  a former  officer  with  the  following  service 
record  was  eligible  for  retirement  while  he  was  in  the  naval  service : 

June  3,  1918,  appointed  by  the  Secretary  of  the  Navy  as  acting  ensign  for 
engineering  duty  only,  for  probationary  period  of  three  years  from  May  31,  1918 
(act  Aug.  29^  1916,  39  Stat.  580)  ; 

October  25,  1918,  commissioned  as  a temporary  lieutenant  (j.  g.)  under 
provisions  of  act  of  May  22,  1917  (40  Stat.  85)  ; 

December  23,  1920,  having  been  found  incapacitated  for  the  naval  service  by 
reason  of  physical  disability  not  incurred  in  line  of  duty,  temporary  appointment 
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as  lieutenant  (j.  g.)  and  appointment  as  acting  ensign  for  engineering  duty 
only,  revoked. 

[P.  29]  At  time  of  advancement  from  acting  ensign  for  engineering  duty  only 
to  lieutenant  (j.  g.)  temporary,  this  officer  was  receiving  treatment  in  a hospital 
for  the  disability  which  subsequently  caused  the  revocation  of  his  appointment. 

Held  that  upon  the  facts  stated,  this  officer  would  not  have  been  eligible  for 
transfer  to  the  retired  list  at  the  time  his  appointments  as  acting  ensign  and 
lieutenant  (j.  g.)  were  revoked  (File:  OO — Lindsay,  Russell  H/P19-2 
(370803),  Oct.  25  and  Nov.  5,  1937,  considering  acts  June  4,  1920  (41  Stat.  834), 
as  amended  by  act  July  12,  1921  (42  Stat.  140),  May  24,  1928,  as  amended  (38 
U.  S.  C.  ch.  10A),  and  Aug.  29,  1916  (39  Stat.  585)  ; Garrison  v.  V.  S.,  59  Ct.  Cls. 
919;  C.  M.  O.  10,  1934,  p.  14). 


SENTENCES:  loss  of  numbers;  form  of  sentence;  surplusage. 
See  case  of  Captain  Howard  B.  Meeleary,  U.  S.  Navy,  ante,  page  4. 


TAXATION : poll  tax  on  naval  personnel  (north  Carolina). 

Bills  for  poll  tax  having  been  presented  to  naval  personnel  attached  to  the 
navy  recruiting  station,  Raleigh,  N.  C.,  and  the  officer  in  charge  having  re- 
quested information  as  to  whether  such  personnel  are  exempt  from  paying  poll 
taxes,  upon  consideration  of  precedents  and  decided  cases,  remarked  that  it  is 
evident  therefrom  that  members  of  the  naval  service  may  not  legally  be  required 
to  pay  poll  taxes  merely  because  they  happen  to  be  on  duty  within  the  juris- 
diction of  a particular  state  (File:  L14-1/L6-2  (371015),  Nov.  1,  1937 — J.  A.  G., 
citing  C.  M.  O.  7,  1936,  pp.  14-15). 


TRIALS : multiplicity  of  ; limitation  of  punishment,  deck  court. 

A marine  was  tried  on  October  12,  1937,  by  two  deck  courts,  one  for  drunken- 
ness and  absence  over  leave,  and  the  other  for  creating  a disturbance  in  a bar- 
racks squadroom.  All  three  offenses  were  alleged  to  have  occurred  on  October  9, 
1937.  He  was  found  guilty  by  plea  and  sentenced  in  each  case. 

Remarked  that  the  occurrence  of  all  offenses  on  the  same  day  and  their  nature 
indicate  that  they  would  normally  be  known  to  the  convening  authority  before, 
as  in  this  case,  a trial  was  held  three  days  later.  The  effect  of  trying  them  in 
more  than  one  trial  was  to  multiply  the  limit  of  punishment  which  a deck  court 
may  impose.  Accordingly,  proceedings,  finding,  and  sentence  in  the  second 
trial  set  aside  (File:  MM-DeFillippo,  Michael/A17-22  (371029),  Oct.  29  and 
Nov.  9,  1937,  citing  secs.  20-21,  N.  C.  & B.,  1937,  and  C.  M.  O.  11,  1933,  p.  9;  see 
also  C.  M.  O.  2,  1935,  p.  11). 


TRUST  FUNDS : unexpended  balance — disposition  of  ; dover  patrol  memorial 

FUND. 

There  being  an  unexpended  balance  of  the  Dover  Patrol  memorial  fund  now 
carried  in  the  naval  working  fund,  held  that  it  [P.  30]  may  legally  be  used 
for  improving  the  site  and  providing  an  attractive  setting  for  the  memorial, 
such  work  to  be  accomplished  by  a public  works  contract  in  the  usual  maimer, 
subject  to  the  condition  that  no  expenditure  of  public  funds  will  be  involved 
(File:  EM-NY/N1-14  ( 301027),  Nov.  20,  1937,  considering  Comp.  Gen.  MS.  dec. 
A-35117,  May  14,  1931;  in  this  connection  see  C.  M.  O.  9,  1937,  p.  14). 

C.  M.  O.  12—1937 

[P.  2]  Lieutenant  (Junior  Grade)  Eb  S.  Cooke,  was  tried  by  general  court 
martial  convened  on  board  the  U.  S.  S.  Wyoming , by  order  of  the  commander, 
Training  Detachment,  United  States  Fleet,  and  was  convicted  of  (I)  “Drunken- 
ness” ; (II)  “Striking  another  person  in  the  Navy”  (two  specifications)  ; and  (III) 
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“Conduct  unbecoming  an  officer  and  a gentleman”  (grossly  drunk  and  conspicu- 
ously disorderly  while  passenger  on  public  bus).  He  was  sentenced  to  be  dis- 
missed from  the  United  States  naval  service. 

On  November  17,  1937,  the  convening  authority  placed  the  following  remarks  on 
the  record : 

“The  convening  authority  fully  appreciates  the  seriousness  of  the  several 
offenses  of  which  the  accused  has  been  convicted  in  this  case.  He  is  fully 
aware  of  the  expressed  policy  of  the  Navy  Department  with  regard  to  the 
appropriate  punishment  therefor  (C.  M.  O.  6,  1930,  4).  Furthermore,  he  has 
not  failed  to  note  that  the  court  did  not  recommend  the  accused  to  clemency. 
However,  notwithstanding  the  above,  the  convening  authority,  after  long  and 
careful  consideration,  is  firmly  of  the  opinion  that  the  particulars  of  the 
offense  are  such  that  this  young  officer,  if  given  the  opportunity,  should  be 
able  to  rehabilitate  himself  and  to  demonstrate  his  worth  as  a naval  officer. 

“Subject  to  the  above  remarks,  the  proceedings,  findings,  and  sentence  of 
the  general  court  martial  in  the  foregoing  case  of  Lieutenant,  Junior  Grade, 
Eb  S.  Cooke,  U.  S.  Navy,  [P.  3]  are  approved  and,  in  conformity  with 
article  53  of  the  Articles  for  the  Government  of  the  Navy,  the  record  is  respect- 
fully referred  to  the  Secretary  of  the  Navy  for  transmission  to  the  President. 
However,  for  the  reasons  set  forth  heretofore,  the  convening  authority 
strongly  recommends  that  the  sentence  in  this  case  be  remitted  on  the  condi- 
tion that  the  officer  conduct  himself  in  a manner  satisfactory  to  the  Secretary 
of  the  Navy  for  a period  of  five  years,  otherwise,  the  sentence  to  be  executed 
at  any  time  during  the  said  period  at  the  discretion  of  the  Secretary  of  the 
Navy.” 

On  November  23,  1937,  the  Judge  Advocate  General  held  that  the  proceedings, 
findings,  and  sentence,  and  the  action  of  the  convening  authority  thereon,  were 
legal. 

On  December  1,  1937,  Lieutenant  (Junior  Grade)  Eb  S.  Cooke,  U.  S.  Navy, 
tendered  his  resignation  from  the  naval  service.  On  the  same  date  the  Chief  of  the 
Bureau  of  Navigation  recommended  that  his  resignation  be  accepted  for  the  good 
of  the  service,  and  in  lieu  of  the  dismissal,  which  was  the  sentence  of  the  court. 

On  December  6,  1937,  the  Secretary  of  the  Navy  decided  that  “Inasmuch  as 
the  resignation  of  Lieutenant,  Junior  Grade,  Eb  S.  Cooke,  U.  S.  Navy,  has  been 
accepted  for  the  good  of  the  service,  effective  March  1,  1938,  no  further  action 
will  be  taken  in  the  foregoing  general  court  martial  case  at  this  time.” 


Gunner  John  H.  Walters,  U.  S.  Navy,  was  tried  by  general  court  martial, 
convened  on  board  the  U.  S.  S.  San  Francisco , on  November  22,  1937,  by  order 
of  the  commander  Cruisers,  Scouting  Force,  United  States  Fleet,  and  was  ac- 
quitted of  the  following  charges:  (I)  “Drunkenness”  and  (II)  “Conduct  to  the 
prejudice  of  good  order  and  discipline”  (driving  automobile  while  under  influence 
of  intoxicating  liquor). 

On  December  14,  1987,  the  convening  authority  approved  the  proceedings, 
findings,  and  acquittal. 

On  December  28,  1937,  the  Judge  Advocate  General  held  that  the  proceedings, 
findings,  and  acquital,  and  the  action  of  the  convening  authority  thereon  were 
legal. 


Lieutenant  Commander  Charles  Francis  Waters,  U.  S.  Navy,  was  tried  by  gen- 
eral court  martial  convened  at  the  Navy  Yard,  Cavite,  P.  I.,  on  October  22,  1937, 
by  order  of  the  commandant,  sixteenth  naval  district  and  U.  S.  Navy  Yard, 
Cavite,  and  U.  S.  naval  station,  Olongapo,  P.  I.,  was  found  guilty  by  plea  of  (I) 
“Drunkenness”  and  (II)  “Absence  from  station  and  duty  (p.  4)  after  leave 
had  expired,”  and  was  sentenced  to  lose  200  numbers  in  his  grade. 

On  October  26, 1937,  the  convening  authority  approved  the  proceedings,  findings, 
and  sentence. 

On  December  4,  1937,  the  Judge  Advocate  General  held  that  the  proceedings, 
findings,  and  sentence,  and  the  action  of  the  convening  authority  thereon,  were 
legal. 


2200  COMPILATION  OF  COURT-MARTIAL  ORDERS,  1916-193  7 
[C.  M.  O.  No.  12—1937] 

CHARGES  AND  SPECIFICATIONS : deck-court  specifications — requirements 

OF  J GENERAL  EULE« 

The  specification  for  a deck  court  should  be  brief,  yet  at  the  same  time  it  must 
set  forth  (a)  the  name  and  rating  of  the  accused,  ( b ) the  offense  and  date  of 
commission  thereof,'  and  (c)  all  material  facts  connected  with  the  offense.  In 
every  case  the  convening  authority  should  take  care  to  see  that  the  offense  is 
set  forth  clearly  and  explicitly  and  is  not  left  to  be  implied  (secs.  27,  33  and  35, 
N.  C.  &B.,  1937). 

In  a specific  case  a deck  court  found  proved  by  plea  a specification  which  read 
as  follows : “AOL  fr  2200  to  2350,  310ct37.”  Held  that  this  specification,  wanting 
in  all  of  the  requirements  enumerated  above,  was  fatally  defective.  Proceedings 
and  finding  set  aside  (File:  MM-Higgins,  Francis  K./17-22  (371130),  Nov.  30 
and  Dec.  7,  1937 ; see  in  this  connection  C.  M.  O.  8, 1937,  p.  5. ) 


CHARGES  AND  SPECIFICATIONS:  repugnant  specifications — leaving  sta- 
tion BEFORE  REGULARLY  RELIEVED,  AND  SLEEPING  ON  WATCH  ; MATTER  IN  AGGRA- 
VATION. 

Where  an  enlisted  man  was  convicted  by  summary  court  martial  of  two  speci- 
fications, one  of  which  alleged  leaving  station  before  regularly  relieved,  and  the 
other,  sleeping  on  watch,  and  it  appeared  that  he  had  left  his  station  at  the 
time  he  was  found  to  be  asleep,  the  finding  on  the  latter  specification  was  set 
aside;  the  sentence,  not  being  excessive,  was  approved.  Remarked  that  the 
offense  of  leaving  station  before  being  regularly  relieved  having  been  committed, 
the  accused  could  not  during  that  absence  have  been  guilty  of  sleeping  on  his 
station;  and  that  aggravating  circumstances  such  as  leaving  station  with  the 
intention  of  turning  in  and  leaving  the  post  without  a sentry  during  an  extended 
period  should  have  been  brought  before  the  court  in  the  form  of  evidence,  not- 
withstanding, as  in  this  case,  a plea  of  guilty  made  by  the  accused  (File:  MM- 
Chew,  Lawrence  F/A17-21  (371206),  Dec.  6 and  21,  1937,  citing  secs.  19,  20,  166, 
and  677,  N.  C.  & B.,  1937). 


[P.  5]  CHARGES  AND  SPECIFICATIONS : specification  duplicitous  ; alleg- 
ing REPEATED  SOLICITATIONS  TO  COMMIT  INDECENT  ACT;  INDEFINITENESS  AS  TO 
TIME  AND  PLACE. 

Under  the  charge  “Scandalous  conduct  tending  to  the  destruction  of  good 
morals”  the  court  found  proved  a specification  which  alleged  that  the  accused 
did  “on  or  about  May  1,  1937,  and  at  various  and  sundry  times  thereafter,  exact 
days  to  the  relator  unknown,  until  about  August  20,  1937,  on  board  said  ship, 
in  an  indecent,  lewd,  and  lascivious  manner”  ask  and  attempt  to  persuade  another 
to  commit  an  indecent  act.  This  specification  had  been  objected  to  by  accused  on 
the  ground  that  it  attempted  to  allege  numerous  offenses  committed  at  various 
and  sundry  times  and  was,  therefore,  not  sufficiently  definite  to  enable  him  to 
prepare  a defense.  Held  that  the  objection  of  the  accused  was  well  taken  and 
should  have  been  sustained  (distinguishing  sample  spec.  3 of  charge  I,  sec.  89, 
N.  C.  & B.,  1937,  alleging  “embezzlement”). 

Further  held  that  if  the  words  “and  at  various  and  sundry  times  thereafter, 
exact  days  to  the  relator  unknown,  until  about  August  20,  1937”  should  be  re- 
garded as  superfluous,  the  evidence  adduced  by  the  prosecution  failed  to  establish 
that  the  accused  on  or  about  May  1,  1937,  committed  any  act  of  a scandalous 
nature.  Finding  set  aside  (File:  MM-Barry,  Arthur  F/A17-20  (371004),  Nov.  23 
and  Dec.  3, 1937,  citing  sec.  35,  N.  C.  & B.,  1937). 


CLAIMS  : SALVAGE — COMPENSATION  FOR  VOLUNTARY  SERVICES  ; NAVY  AIRPLANE  SUNK 
AT  SEA. 

A civilian  voluntarily  worked  with  a salvage  crew  aiding  in  the  recovery  of 
bodies  and  material  from  a Navy  seaplane  which  crashed  at  sea.  After  abandon- 
ment of  salvage  operations  by  the  Navy,  the  civilian  recovered  three  parachutes 
and  an  auxiliary  motor. 
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Although  the  services  for  which  he  made  claim  were  rendered  voluntarily, 
held  that  they  were  rendered  in  connection  with  a situation  of  sudden  emergency 
involving  not  only  the  loss  of  human  life  but  also  the  destruction  of  Government 
property  (citing  31  U.  S.  C.  665).  Accordingly,  claim  for  such  services  was 
approved  for  payment  from  the  appropriation  “Aviation,  Navy  (File:  L11-17/QQ 
(371020),  Nov.  26  and  Dec.  9,  1937). 


CONTRACTS:  lease  of  privately  owned  lands  for  use  of  navy — writing 

REQUIRED  J CLAIM  FOR  RENT. 

Where  privately  owned  lands  were  occupied  by  the  Navy  under  an  oral  agree- 
ment during  the  fiscal  year  1937,  held  that,  under  Section  3744,  Revised  Statutes 
(41  U.  S.  C.  16),  the  agreement  should  have  been  reduced  to  writing;  that  there 
are  no  public  funds  available  to  a Navy  disbursing  officer  for  the  payment  of 
rental  for  the  period  covered  by  the  oral  agreement ; and  that  if  the  lessor  desires 
to  obtain  compensation  for  said  [P.  6]  period,  it  will  be  necessary  to  submit 
claim  to  the  Acting  Comptroller  General  of  the  United  States  (citing  act  Apr.  10, 
1928,  31  U.  S.  C.  236,  relating  to  equitable  claims,  and  act  June  14,  1878,  as 
amended,  31  U.  S.  C.  714).  In  this  connection,  remarked  that  where  a parole 
contract  has  been  wholly  or  partly  performed,  the  party  performing  will  be 
entitled  to  recover  the  fair  value  of  his  service  or  property  as  upon  an  implied 
contract  for  a quantum  meruit  ( Clark  v.  U.  S.,  95  U.  S.  539)  ; File:  NA9/N1-9 
(371213),  Dec.  31,  1937— J.  A.  G.). 


CONTRACTS:  preference  given  to  articles  of  domestic  growth,  production, 
or  manufacture  ; silk  cartridge  bag  cloth. 

Comptroller  General’s  Decision — Digest  by  Navy  Department : 

Where  cartridge  bag  cloth  is  to  be  manufactured  in  the  United  States  from 
yarn  manufactured  in  the  United  States  from  basic  wool  silk  upon  which  certain 
manufacturing  processes  had  been  performed  prior  to  importation  into  the  United 
States,  held  that  a bid  to  furnish  such  manufactured  cartridge  bag  cloth  to  the 
Navy  Department  meets  the  requirements  of  the  Buy  American  Act  of  March 
3, 1933  (41  U.  S.  C.  10a)  ; that  the  material  to  be  furnished  be  manufactured  sub- 
stantially all  from  “articles,  materials,  or  supplies”  manufactured  in  the  United 
States. 

Remarked  that  the  provisions  of  the  Buy  American  Act,  supra,  do  not  go 
beyond  the  requirement  that  the  “articles,  materials,  and  supplies,”  be  manufac- 
tured from  “articles,  materials,  or  supplies”  manufactured  in  the  United  States ; 
it  is  silent  on  the  question  of  the  various  steps  required  to  prepare  the  material 
for  manufacture  in  the  first  instance  and  since  it  is  possible  that  reference  to 
such  steps  may  have  been  intentionally  omitted,  the  plain  terms  of  the  act  may 
not  be  enlarged  by  interpretation  (citing  U.  8.  v.  Missouri  Pac.  R , Co.,  213  Fed. 
169;  Wahash  R.  Co.  v.  TJ.  8.,  178  Fed.  5;  Comp.  Gen.  A-89798,  Dec.  1,  1937;  Navy 
Dept.  File:  JJ55/L4-2  (371026)  ; see  also  C.  M.  O.  10-1936,  p.  3). 


EMBEZZLEMENT : private  funds — use  of  specific  instead  of  general  charge. 

Accused,  who  was  tried  by  general  court  martial  on  a charge  of  “Embezzle- 
ment” of  private  funds,  made  a plea  to  the  jurisdiction  of  the  court  on  the  ground 
that  the  offense  was  not  one  cognizable  by  naval  court  martial.  The  court,  in 
rejecting  the  plea,  took  judicial  notice  of  Court-Martial  Order  No.  12,  1923,  p.  8, 
and  of  the  Canal  Zone  Code  approved  June  19,  1934,  title  5,  section  666,  which 
makes  embezzlement  of  private  property  an  offense  in  the  Canal  Zone. 

Prior  to  Naval  Courts  and  Boards,  1937,  embezzlement  of  private  funds  was 
punishable  under  the  general  charge  “Scandalous  conduct  tending  to  the  destruc- 
tion of  good  morals”  (C.  M.  O.  [P.  7]  12,  1923,  p.  8,  supra).  The  Secretary  of 
the  Navy,  having  with  the  approval  of  the  President  of  the  United  States,  author- 
ized the  specific  charge  of  “Embezzlemeent,”  that  charge  is  now  used  as  set  forth 
in  section  100,  Naval  Courts  and  Boards,  1937,  instead  of  the  general  charge. 
Accordingly,  held  that  the  action  of  the  court  in  not  sustaining  the  plea  to  the 
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jurisdiction  was  correct  (File:  MM-Pliillips,  Geo./A17-20  (371011),  Dec.  15  and 
22, 1937,  citing  art.  22,  A.  G.  N.) 


HOSPITALIZATION : dependents  of  naval  reserve  personnel  on  active  duty. 

Hospitalization  in  certain  designated  naval  hospitals  is  authorized  for  the 
dependents  of  Naval  Reserve  and  Marine  Corps  Reserve  personnel  on  active  duty, 
regardless  of  the  duration  of  such  employment  or  of  the  nature  of  the  duties 
assigned,  under  the  same  restrictions  and  conditions  in  all  respects  as  now  apply 
to  the  authorized  hospitalization  of  dependents  of  naval  personnel  on  the  active 
list  (citing  act  Feb.  28,  1925,  sec.  10,  34  U.  S.  C.  758 ; Manual  of  Medical  Dept., 
1927,  par.  3168;  S.  & A.  Manual,  app.  A,  par.  G-4  (d),  sec.  G,  Pay  Bill  Instruc- 
tions). 

In  case  facilities  at  any  designated  naval  hospital  become  overtaxed,  preference 
shall  be  given  in  the  following  order,  other  conditions  being  equal : (1)  dependents 
of  naval  personnel  on  the  active  list;  (2)  dependents  of  personnel  on  the  retired 
list;  (3)  dependents  of  enlisted  personnel  transferred  to  the  Fleet  Naval  Reserve 
after  16  or  20  years  of  naval  service;  (4)  dependents  of  Naval  Reserve  and 
Marine  Corps  Reserve  personnel  when  such  personnel  are  employed  on  active  duty 
(File:  P3-2/P7  ( 350924-4),  Dec.  29,  1937;  see  in  this  connection  C.  M.  O.  10, 
1935,  p.  13,  and  10,  1937,  p.  5). 


JURISDICTION : general  accounting  office  and  treasury  department — assign- 
ment OF  APPROPRIATION  SYMBOL  NUMBERS. 

Separate  and  dissimilar  lists  of  appropriation  symbol  numbers  having  been 
issued  by  the  Treasury  Department  and  the  General  Accounting  Office  for  use 
in  establishing  accounts  for  appropriations  carried  in  the  Naval  Appropriation 
Act  for  the  fiscal  year  1938,  held  that  both  lists  should  be  used  by  the  Navy  De- 
partment until  such  time  as  a determination  is  had  between  the  Treasury  De- 
partment and  the  General  Accounting  Office  on  the  jurisdictional  question  at 
issue  (File:  EE/L10-5  (360615-5),  May  26,  1937,  considering  R.  S.  248,  5 U.  S.  C. 
242;  act  July  31,  1894,  sec.  5,  28  Stat.  206;  id.,  secs.  10  and  22  (5  U.  S.  C.  255)  ; 
and  act  June  10, 1921,  secs.  304  and  309  (31  U.  S.  C.  44  and  49) ). 


LEGISLATION : initiation  of,  for  benefit  of  officer  passed  over  under  selec- 
tion LAW  ; POLICY  OF  NAVY  DEPARTMENT. 

Where  an  officer  who  had  been  passed  over  by  a selection  board  while  in  a 
lower  grade  requested  that  this  case  be  reviewed  [P.  8]  and,  if  this  could  not 
be  granted,  that  he  be  authorized  to  initiate  legislation  for  his  relief,  held  that 
there  is  no  action  that  the  Navy  Department  may  take  administratively  to  change 
his  position  in  his  present  grade.  Further  held  that  legislation  such  as  con- 
templated would  have  the  effect  of  violating  the  principles  embodied  in  the 
selection  system  and  would  result  in  this  officer’s  name  being  placed  in  a position 
to  which  he  has  not  become  entitled  in  accordance  with  existing  law.  The  Navy 
Department  does  not  favor  such  legislation.  Accordingly,  the  officer’s  request  for 
permission  to  initiate  legislation  was  not  approved  (File:  OO-Pyzick,  Frank 
P/P17-2  (361010),  Dec.  4,  1937). 


MISCONDUCT:  death  resulting  from  airplane  crash;  finding  inconsistent 

WITH  EVIDENCE. 

A board  of  investigation  was  of  the  opinion  that  an  aviation  cadet,  U.  S.  Naval 
Reserve,  was  responsible  for  an  airplane  crash  and  that  his  death  which  resulted 
therefrom  was  due  to  his  own  misconduct.  This  opinion  apparently  was  based 
on  the  fact  that  deceased  had  been  designated  as  pilot  of  the  plane  and  as  such 
was  its  commanding  officer,  and  the  board’s  opinion  that  the  plane  was  flying 
dangerously  low  just  prior  to  the  crash,  in  violation  of  regulations. 
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The  preponderance  of  evidence  indicated  that  the  plane  was  flying  low  due  to 
some  emergency  and  not  to  the  volition  of  the  pilot.  From  this  evidence  it 
appeared  unsound  to  assume  that  the  pilot  was  wilfully  doing  so  in  violation 
of  regulations.  After  a careful  review1  of  the  record,  held  that  deceased’s 
death  was  not  due  to  his  own  misconduct  (File:  VSU-4  (9424)/A17-25  (371011), 
Nov.  4 and  Dec.  31,  1937). 


MISCONDUCT : explosion  resulting  in  death  or  injury  ; negligence. 

Explosion  in  the  fireroom  of  a naval  vessel  caused  death  and  injuries  to  naval 
personnel  and  employees.  A board  of  investigation  was  of  the  opinion  that  one 
of  the  injured  men,  a chief  water  tender,  was  negligent  in  not  advising  the  ship’s 
engineer  ofiicer  against  lifting  the  safety  valves  of  one  of  the  boilers  by  steam 
with  the  escape  pipe  therefrom  blank  flanged,  a fact  which  he  well  knew,  and 
further  in  that,  before  lifting  the  safety  valves  with  full  boiler  pressure,  he 
did  not  take  steps  to  assure  himself  that  an  atmospheric  relief  valve  and  all  other 
valves  essential  to  the  operation  were  positively  open  by  the  hand  wheels.  The 
convening  authority  recommended  disciplinary  action  in  the  case  of  this  man,  but 
it  appeared  that  the  major  portion  of  his  injuries  were  suffered  while  he  vol- 
untarily remained  in  the  fireroom  in  an  attempt  to  minimize  the  effects  of  the 
accident. 

The  board  was  also  of  opinion  that  another  of  the  injured  men,  a water  tender- 
first  class,  in  charge  of  the  fireroom  at  the  [P.  9]  time  of  the  accident  was 
negligent  in  that,  before  raising  the  safety  valves  with  full  boiler  pressure,  he  did 
not  personally  assure  himself  that  the  atmospheric  relief  valve  and  all  other 
valves  essential  to  the  operation  were  positively  opened  by  hand  permitting 
flow1  of  steam  to  the  atmospheric  escape  line  on  the  after  smoke  pipe. 

There  was  also  some  evidence  of  negligence  on  the  part  of  a third  enlisted 
man,  a w-ater  tender  second  class,  who  was  killed. 

However,  after  careful  review  of  all  the  facts,  held  that  the  negligence  imputed 
to  the  aforesaid  men  does  not  appear  to  be  such  as  to  amount  to  misconduct 
within  the  meaning  of  section  710,  Naval  Courts  and  Boards,  and  accordingly 
that  the  death  of  the  one  man  and  the  injuries  to  the  others  were  not  the  result 
of  their  own  misconduct  (File:  DD372/A17-25  ( 370910),  Sept.  24  and  Dec.  21, 
1937). 


NAVAL  EXAMINING  BOARDS : members — number  of  ; revision  ; clerical 

ERROR. 

Where  the  record  of  proceedings  of  a naval  examining  board  indicated  that 
one  of  the  three  persons  who  was  directed  by  the  precept  to  serve  as  a mem- 
ber and  also  as  recorder,  did  not  sit  as  a member  of  the  board,  but  acted 
only  as  a recorder,  remarked  that  apparently  the  board  not  only  failed  to  carry 
out  the  directions  contained  in  its  precept,  but  also  the  statutory  provision  that 
such  board  “shall  consist  of  not  less  than  three  officers,  senior  in  rank  to  the 
officer  to  be  examined”  (34  U.  S.  C.  275;  sec.  843,  N.  C.  & B.,  1937).  Accordingly, 
the  board  was  directed  to  reconvene  for  the  purpose  of  correcting  the  record 
of  proceedings  if  the  recorder  in  fact  sat  as  a member  in  this  case ; or,  if  he  did 
not  so  sit,  to  convene  in  accordance  with  its  precept  and  submit  its  report  as 
to  the  qualifications  for  promotion  of  the  officer  concerned,  in  which  event  it 
was  authorized  to  consider  the  written  questions  and  answers  in  arriving  at 
its  decision  (File:  OO-Seward,  Jack/A17-28  (371116),  Dec.  7,  1937;  in  this 
case  the  board  reconvened  and  corrected  the  record  of  proceedings  to  show 
that  the  recorder  did  actually  sit  as  a member). 


NAVAL  RESERVE : computation  of  naval  service  for  retirement  and  retired 
allowances  ; time  in  confinement  in  naval  prison  ; res  judicata. 

Construing  section  27  of  the  Naval  Reserve  Act  of  February  28,  1925  (34 
U.  S.  C.  788),  held  that  a period  in  confinement  in  a naval  prison  prior  to 
expiration  of  enlistment  constitutes  “naval  service”  and  may  be  counted  in 
computing  the  “thirty  years’  service”  for  which  allowances  are  provided  for 
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enlisted  men  transferred  from  the  Fleet  Naval  Reserve  to  the  retired  list  of  the 
Regular  Navy. 

However,  in  a specific  case  where  the  period  of  such  confinement  had  been 
deducted  in  computing  an  enlisted  man’s  “naval  service”  for  transfer  from 
the  Regular  Navy  to  the  [P.  10]  Fleet  Naval  Reserve,  pursuant  to  section 
26  of  the  Naval  Reserve  Act  (34  U.  S.  C.  787),  held  that  such  period  may  not 
now  be  counted  in  computing  his  “thirty  years’  service”  under  the  aforesaid 
section  27  of  the  Naval  Reserve  Act.  This  conclusion  based  on  an  act  approved 
May  23,  1930  (34  U.  S.  C.  790),  which  provides  that  “all  transfers  of  enlisted 
men  of  the  Navy  or  Marine  Corps  to  the  Fleet  Naval  Reserve  or  Fleet  Marine 
Corps  Reserve  * * * and  all  transfers  of  members  of  the  Fleet  Naval 

Reserve  or  Fleet  Marine  Corps  Reserve  to  the  retired  list  heretofore  or  here- 
after made  by  the  Navy  Department  shall  be  conclusive  for  all  purposes”  ( File : 
MM/P20-2  (4)  (371109),  Dec.  13,  1937,  citing  Navy  Dept.  File  28550-1808:2, 
Nov.  24,  1926;  26543-337:41,  Nov.  29,  1926;  MM/L16-A  (370208),  Feb.  11,  1937; 
MM-Trahan,  Joseph  L/P19-2  (361205),  Aug.  9,  1937;  acts  Mar.  3,  1899,  as 
amended,  34  U.  S.  C.  431,  432,  and  May  21,  1928,  34  U.  S.  C.  183a ; Comp.  Gen. 
Ms  dec.  A-^9200,  Sept.  29,  1933;  and  C.  M.  O.  6,  1931,  p.  26). 


PAY  : RETIRED,  COMPUTATION  OF — THIRTY  YEARS’  SERVICE  AND  PHYSICAL  DISABILITY. 

An  officer  who  retired  voluntarily  after  30  years’  service  is  paid  “three-fourths 
of  the  highest  pay  of  his  grade”  (citing  act  May  13,  1908,  34  U.  S.  C.  383,  and 
Comp.  Gen.  dec.  Aug.  11,  1936,  A-67898),  whereas  an  officer  retired  for  age  or 
physical  disability  incident  to  the  service,  although  he  has  total  commissioned, 
warrant,  and  enlisted  service  in  excess  of  30  years,  is  entitled  only  to  seventy-five 
per  centum  of  the  active  duty  pay  received  by  him  at  the  time  of  his  retirement 
(citing  R.  S.  1588,  as  amended ; 34  U.  S.  C.  991). 

In  a specific  case,  where  a chief  carpenter,  commissioned  as  such  effective 
September  24,  1923,  was  retired  for  physical  disability  incident  to  the  service  as 
of  December  1,  1934,  with  a total  commissioned,  warrant,  and  enlisted  service 
in  excess  of  30  years,  held  that  he  is  entitled  under  the  law  to  $2,070  per  annum, 
being  seventy-five  per  centum  of  his  active  duty  pay  based  on  his  commissioned 
service  of  over  10  and  less  than  20  years  (citing  Joint  Pay  Act,  June  10,  1922, 
sec.  1,  37  U.  S.  C.  4,  as  to  computation  of  service  for  officers  appointed  after  July 
1,  1922). 

Remarked  that  there  is  now  pending  before  Congress  proposed  legislation 
which  if  enacted  would  eliminate  existing  discrimination  by  providing  that 
officers  thereafter  retired  upon  their  own  application  after  30  years’  service  shall 
receive  seventy -five  per  centum  of  their  active  duty  pay  the  same  as  now  provided 
for  officers  retired  on  account  of  age  or  physical  disability  incident  to  the  service 
(File:  OO-Hull,  Leo  M/L16-4  (21)  (371113),  Dec.  1,  1937— J.  A.  G.). 


[P.  11]  RECORDS : removal  of  entries  from  officer’s  health  record. 

There  is  no  authority  of  law  for  the  removal  of  entries  in  a medical  record, 
even  in  cases  where  erroneously  made.  Such  entries  become  matters  of  fact  and 
in  the  event  of  error  may  not  be  destroyed  or  removed  but  may  be  corrected  by 
subsequent  entries  (citing  File  28478-237 : 1,  Dec.  27,  1921;  OO-Cauldwell,  Oscar 
R/A17-25  (300805),  Mar.  25,  1931).  So  held  in  a specific  case  where  an  officer 
requested  that  notations  in  his  current  health  record  be  removed,  in  view  of  the 
diagnosis  subsequently  established  by  a board  of  medical  survey.  However, 
authority  was  granted  the  officer  to  file  with  his  record  copy  of  the  Navy  Depart- 
ment’s letter  reviewing  his  case  (File:  OO-Kinney,  Philip  R/P3-5  (371105), 
Dec.  30,  1937). 


TRANSPORTATION : household  effects  of  enlisted  men  detached  from  per- 
manent duty  abroad  ; “permanent  change  of  station”  construed. 

Held  that  there  is  no  legal  objection  to  proposed  changes  in  Bureau  of  Supplies 
and  Accounts  Manual  (art.  1870-6  (k)),  which  will  give  to  enlisted  personnel 
detached  from  permanent  duty  abroad  the  right  to  have  their  household  effects 
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transported  to  the  receiving  ship  or  station  to  which  they  are  ordered  for 
assignment,  to  await  orders,  for  general  detail  or  further  transfer,  for  retire- 
ment, for  transfer  to  the  Fleet  Naval  Reserve,  or  for  discharge  (File:  L19/L21 
(370922),  Dec.  9,  1937,  considering  sec.  12,  act  May  18,  1920,  34  U.  S.  C.  896,  4 
Comp.  Gen.  156,  and  id.  653). 


VESSELS  OF  THE  NAVY : construction  of  ; vinson  act  construed  ; effect  of 

LONDON  NAVAL  TREATY,  1930. 

Question  presented  as  to  whether  or  not  the  Vinson-Trammell  Act  authorizes 
construction  of  vessels  to  which  the  United  States  has  or  may  become  entitled 
through  escalator  clause  action  abroad. 

The  Vinson-Trammell  Act  of  March  27,  1834  (U.  S.  C.  494)  jn'ovides: 

“That  the  composition  of  the  United  States  Navy  with  respect  to  the 
categories  of  vessels  limited  by  the  treaties  signed  at  Washington,  February 
6,  1922,  and  at  London,  April  22,  1930,  is  hereby  established  at  the  limit 
prescribed  by  those  treaties.” 

The  so-called  “escalator  clause”  occurs  only  in  the  London  Treaty  of  1930  in 
article  21.  This  treaty  expired  on  December  31,  1936.  Prior  to  its  expiration 
the  “escalator  clause,”  was  invoked  as  to  certain  types  of  ships.  Held  that  by 
this  action  the  total  tonnage  in  those  categories  was  increased  by  the  Treaty 
itself,  which  clearly  brings  this  increase  within  the  terms  of  the  Vinson- 
Trammell  Act,  supra  (File:  L4-3  (31) /QM  (371206),  Dec.  7 and  8,  1937). 
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